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*BOOK   THE   THIRD. 


OF  THE  QUANTITY  OF  THE  ESTATE  IN  ACTION  OF  AN  EXECUTOR 
OR  ADMINISTRATOR. 


Hitherto  the  subject  as  to  the  quantity  of  the  estate  of  an 
executor  or  administrator  has  been  confined  to  personal  property 
of  the  testator  or  intestate  in  possession  ;  that  is,  where  he  had  not 
only  the  right  to  enjoy,  hvA  had  ^the  actual  enjoyment  of  the 
thing.  But  propertydn  dhattels^  personal  may  also  be  in  action; 
that  is,  where  a  maH^fi^j*tiot  the  occupation,  but  merely  a  right  to 
occupy  the  thing  in  question ;  the  possession  whereof  may,  how- 
ever, be  recovered  by  a  suit  or  action,  from  whence  the  thing  so 
recoverable  is  called  a  thing,  or  chose  in  action. 

Thus,  if  a  man  promises  or  covenants  with  me  to  do  any  act, 
and  fails  in  it,  whereby  I  suffer  damage,  the  recompense  for  this 
damage  is  a  chose  in  action ;  for  though  the  right  to  recover  a 
recompense  vests  in  me  at  the  time  of  the  damage  done,  yet  there 
is  no  possession  of  it  till  recovered  by  course  of  law.  (a) 

By  the  term  chose  in  action,  as  used  in  this  treatise,  is  to  be 
understood  a  right  to  be  asserted,  or  property  reducible  into  pos- 
session, either  by  action  at  law,  or  suit  in  equity.  (5) 

*  The  object  of  the  present  book  will  be  to  investigate  what 
choses  in  action  the  estate  of  an  executor  or  administrator  com- 

(a)  2  BI.  Com.  397.  notice  of  his  mortgage  before  A.  did.  And 

(t)  A  testator  bequeathed  a  leasehold  it  was  held  by  Sir  L.  Shadwell  V.  C.  that 

estate  to  trustees,  upon  trust  as  therein  the    annuity  was   a  chattel    interest    in 

mentioned;  and  first,  he  charged  the  es-  equity  and  not  a  cAose  in  acft'on,  nor  snb- 

tate  with  the  payment  of  an  annuity  to  ject  to  any  of  the  rules  established  with 

his  daughter  during  all  his  interest  in  the  regard  to  assignment  of  choses  in  action  ; 

estate.-     The  daughter   afterwards  mort-  and  consequently  that  B.  had  not  gained 

gaged  her  annuity,  first  to  A.  and  after-  any  priority  over  A.    Wiltshire  u.  Eab- 

wards  to  B.    But  B.  gave  the  trustees  bits,  14  Sim.  76. 

voi-ii.  1  [784]     [785] 
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prises ;  and  the  subject  may  perhaps  be  separated  conveniently 
into  these  four  divisions  :  1st,  To  what  choses  in  action  an  execu- 
tor or  administrator  is  entitled,  which  the  deceased  himself  might 
have  put  in  suit.  2dly,  As  to  the  right  of  an  executor  or  admin- 
istrator to  choses  in  action,  where  the  action  accrues  after  the 
death  of  the  testator  or  intestate.  3dly,  As  to  the  title  of  an 
executor  or  administrator  to  the  executory  and  contingent  in- 
terests of  the  deceased.  4thly,  What  suits,  commenced  by  the 
testator  or  intestate,  may  be  continued  by  the  executor  or  ad- 
ministrator. 
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CHAPTER  THE  FIRST. 

TO  WHAT  CHOSES  IN  ACTION  THE  EXECUTOR  OR  ADMINISTRA- 
TOR IS  ENTITLED,  WHICH  THE  DECEASED  MIGHT  HAVE  PUT 
IN   SUIT. 

It  may  be  advisable  to  treat  of  the  subject  of  this  chapter  in 
two  subdivisions ;  1st,  The  general  question  as  to  what  actions 
survive  to  the  executor  or  administrator  ;  2dly,  Particular  in- 
stances where  the  executor  or  administi-ator  is  entitled  to  choses 
in  action,  which  the  deceased  might  have  put  in  suit,  and  where 
not. 

SECTION  I. 

The  General  Question  as  to  what  Actions  survive  to  the  Executor 
or  Administrator. 

With  respect  to  such  personal  actions  as  are  founded  upon  any 
obligation,  contract",  debt,  covenant,  or  other  duty,  the  All  person- 
general  rule  has  been  established  from  the  earliest  times,  founded  on 
that  the  right  of  action  on  which  the  testator  or  intes-  ^"^y^^'o?"^ 
tate  might  have  sued  in  his  lifetime  survives  his  death,  survive: 
and  is  transmitted  to  his  executor  or  administrator,  (c)  There- 
fore, *  it  is  clear  that  an  executor  or  administrator  shall  have  ac- 

(c)  1  Sannd.  216  a,  note  (1)  to  Wheat-  estate  which  he  represents.  Tappan  v. 
ley  V.  Lane.  The  right  of  executor  to  sue  Tappan,  30  N.  H.  50  ;  Austin  v.  Munroe, 
is  extended  to  administrators,  by  stat.  31  47  N.  Y.  360  ;  Ferrin  u.  Myrick,  41  N.  Y. 
Edw.  3,  s.  1,  c.  11.  [Holbrook  v.  White,  315  ;  Bucklin  v.  Chapin,  1  Lansing,  443. 
13  Wend.  591 ;  Tobey  v.  Manufacturers  In  Massachusetts,  by  statute,  all  actions 
l^ational  Bank,  9  R.  I.  239.  The  legal  which  would  have  survived  if  commenced 
representative  of  an  intestate  estate  is  the  by  or  against  the  original  party  in  his  life- 
only  party  who  can  recover  money  due  on  time,  may  be  commenced  and  prosecuted 
a  policy  of  insurance  upon  the  life  of  the  by  and  against  his  executors  and  admin- 
intestate.  Lee  V.  Chase,  58  Maine,  432.  istrators.  Genl.  Sts.  Mass.  c.  128,  §  1. 
As  a  general  rule,  the  executor  or  admin-  See  Norton  v.  Sewall,  106  Mass.  144, 
istrator  cannot  in  his  individual  name  sus-  14.S.J 
tain   an  action  for  demands  due  to  the 
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tions  to  recover  debts  of  every  description  due  to  the  deceased, 
either  debts  of  records,  as  judgments,  statutes,  or  recognizances, 
or  debts  due  on  special  contracts,  as  for  rent ;  or  on  bonds,  ((i) 
covenants,  and  the  like,  under  seal ;  or  debts  on  simple  contracts, 
as  notes  unsealed,  and  promises  not  in  writing,  either  express  or 
implied,  (e)  It  is  true  that  no  action  of  account  lay  for  an  exec- 
utor at  common  law,  upon  the  principle  that  the  account  rested 
in  the  privity  and  knowledge  of  the  testator  only  ;  (/)  but  this 
ac/tion  is  since  given  to  executors  by  the  statute  of  Westm.  2  (1 
Edw.  1,  stat.  1,  c.  3),  to  executors  of  executors  by  stat.  25  Edw.  3, 
c.  5,  and  to  administrators  by  stat.  31  Edw.  3,  c.  11.  So  if  the 
goods,  &c.  of  the  testator  taken  away  continue  in  specie  in  the 
hands  of  the  wrong-doer,  it  has  been  long  decided  that  replevin 
and  detinue  will  lie  for  the  executor  to  recover  back  the  specific 
goods,  &c. ;  (jg)  or  in  case  they  are  sold,  an  action  for  money  had 
and  received  to  recover  the_  value.  (Ji)  So  the  executor  of  an  as- 
signee of  a  bail-bond  may  bring  an  action  upon  it ;  for  it  is  an  in- 
terest vested  which  goes  to  the  executor.  («') 

The  executor  or  administrator  is  the  only  representative  of  a 
deceased  that  the  law  will  regard  in  respect  of  his  per- 
the  execu-  sonalties,  and  no  words  introduced  into  a  contract  or 
sents  the  obligation  can  transfer  to  another  his  exclusive  rights 
Ms  con-'"  derived  from  such  representation.  Thus  in  Devon  v. 
tracts:  Pawlett,  (A)  the  plaintifl:  brought  an.action,  as  adminis- 
tratrix of  Samson  de  Vese  de  Lake,  upon  a  promise  made  to  him  to 
pay  upon  his  *  marriage  to  the  intestate  or  his  order,  his  heirs  or 
executors,  the  sum  of  fifty  guineas,   and  did  not  aver  that  the 

(d)  A  Scotch  heritable  bond,  although  action  of  replevin  is  rendered  against  an 
it  contain  a  personal  obligation  to  pay  the  executor  or  administrator,  in  Massachn- 
debt,  descends  to  the  heir-at-law.  Jer-  setts,  it  is  provided  by  statute  that  the 
ningham  u.  Herbert,  i  Russ.  Chanc.  Cas.  goods  returned  by  him  shall  not  be  con- 
388 ;  Allen  v.  Anderson,  5  Hare,  163.  See,  sidered  as  assets  in  his  hands  ;  and  if  they 
also,  Custt).  Goring,  18  Beav.  383.  have  been  included  in  the  inventory,  it 

(e)  Wentw.  Olf.  Ex.  159,  14th  ed. ;  shall  be  a  sufficient  discharge  for  the  ex- 
Com.  Dig.  Administration,  B.  13  ;  Toller,  ecutor  or  administrator  to  show  that  they 
157.  have  been  returned  in  pursuance  of  such 

(/)  Co.  Lit.  89  6;  2  Inst.  404.  judgment.     Gen!.  Sts.  Mass.  c.  128,  §  4.] 

{g)  Le  Meson  u.  Dixon,  Sir  W.  Jones,  (h)  1  Saund.  217,  note  (1) ;  [1  ChittyPl. 

173, 174;  1  Saund.  217,  note  (1) ;  [Fisher  (16th  Am.  ed.)  77,  and  cases  in  note  (?).] 

V.  Beal,  1  Harr.  &  J.  31 ;  Pitts  v.  Hale,  3  (i)    Nott    v.    Stephens,    Fortesc.    367  ; 

Mass.  321 ;  Jenney  v.  Jenney,  14  Mass.  Com.  Dig.  Administration,  B.  13. 

232;  Keist  v.  Heilbrenner,  11   Serg.  &  R.  (k)  11  Vin.  Abr.  133,  pi.  27. 

131.  But  when  judgment  for  a  return  in  an 

[787] 


CH.  I.  §  I.]  OF   CHOSES  IN  ACTION.  865 

money  was  not  paid  the  intestate's  heir.  The  plaintiff  had  judg- 
ment upon  nihil  dieit ;  whereupon  the  defendant  brought  a  writ 
of  error  in  the  exchequer  chamber,  where  this  case  was  twice 
argued.  The  counsel  for  the  plaintiff  in  error  insisted  that  the 
declaration  was  bad,  because  by  the  promise  the  money  was  made 
payable  to  the  intestate  or  his  order,  his  heirs  or  executors,  and 
the  plaintiff  had  not  averred  that  it  was  not  paid  to  his  heir,  to 
whom,  by  the  very  terms  of  the  contract,  it  was  made  payable  as 
well  as  to  his  executors.  But  Cowper,  lord  chancellor,  Parker, 
Ch.  J.  de  B.  R.,  and  King,  Ch.  J.  de  C.  B.,  resolved  that  the  dec- 
laration was  good  without  such  averment,  the  thing  contracted  for 
being  a  mere  personalty  ;  for,  by  the  law,  all  personalties  and 
rights  to  the  personalties  are  given  to  the  executors  or  adminis- 
trators, as  all  realties  and  rights  to  realties  are  given  to  the  heir, 
the  executors  or  administrators  being  representatives  of  a  man  in 
respect  of  his  personalties,  in  like  manner  as  the  heir  in  respect 
of  the  realties ;  therefore,  if  a  man  enters  into  an  obligation  to 
pay  to  another,  or  his  heirs,  a  sum  of  money,  his  executors  or  ad- 
ministrators, and  not  his  heirs,  shall  have  it ;  (V)  so  if  one  enters 
into  a  recognizance  according  to  23  Hen.  8,  c.  6,  the  form  whereof, 
as  set  down  in  the  statute,  is  solvend'  eidem  J.  hceredibus  vel  exeew- 
toribus,  his  executor  and  not  his  heir  shall  have  the  benefit  of  it. 
And  judgment  was  afterwards  entered,  termino  Mich.  1  Geo.  in 
Scacc.  , 

In  Carr  v.  Roberts,  (w)  the  declaration,  in  an  action  of  cove- 
nant, stated  that  by  an  indenture  between  the  defendant  and 
the  intestate,  reciting  that  the  defendant  for  certain  considera- 
tions had  agreed  to  pay  off  certain  mortgages  and  debts  of  the 
intestate,  the  defendant  covenanted  that  he  would  well  and  suffi- 
ciently *  save,  protect,  defend,  keep  harmless,  and  indemnify  the 
said  intestate,  his  heirs,  executors,  administrators,  and  assigns, 
from  the  payment  of  the  said  debts,  and  from  all  actions,  suits, 
claims,  and  demands,  for  or  on  account  of  the  same.  The  dec- 
laration then  averred  that  500Z.  of  an  annuity,  for  payment  of 
which  the  intestate  had  bound  himself,  his  heirs,  executors,  and 
administrators,  in  the  penalty  of  1,200?.,  became  in  arrear,  and 
remained  so  after  his  death  ;  and  that  the  defendant  did  not  pay 
the  same  nor  protect  or  indemnify  the  intestate,  his  executors,  or 
administrators,  &c. ;  by  reason  whereof  the  annuity  bond  became 

(0  S.  P.  JFitz.  N.  B.  120, 1.  9th  ed.  (m)  5  B.  &  Ad.  78. 
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forfeited,  and  the  grantee  sued  the  plaintiff  as  administratrix,  and 
obtained  judgment  for  1,200Z.  and  11.  damages,  the  sum  of  20?., 
part  thereof,  to  be  levied  of  the  goods  acknowledged  by  the  pres- 
ent plaintiff  to  be  then  in  her  hands  to  be  administered,  and  the 
rest  of  the  assets  quando  acciderint ;  and  that  the  present  plain- 
tiff, as  administratrix,  was  obliged  to  pay  the  said  20Z.  and  in- 
curred costs  to  the  amount  of  14Z.  in  defending  the  action.  The 
defendant  pleaded,  1st,  That  he  did  pay  the  arrears  and  did  in- 
demnify. 2d,  That  if  the  plaintiff  was  damnified,  it  was  of  her 
own  wrong.  And  3dly,  Ne  unques  administratrix.  On  the  trial 
the  plaintiff  had  a  verdict  for  534Z.  A  rule  was  afterwards  granted, 
to  show  cause  why  this  verdict  should  not  be  reduced  to  34Z.,  on 
the  ground  that  the  covenant  declared  upon  was  only  to  indem- 
nify, and  it  did  not  appear  that  the  plaintiff  had  been  actually 
damnified  to  a  greater  amount  than  34i!.  But  the  court  of  K.  B., 
after  argument,  discharged  the  rule,  being  of  opinion,  that  looking 
at  the  whole  of  the  deed  declared  upon,  there  appeared  a  cove- 
nant by  the  defendant,  not  only  to  idemnify  but  to  pay  the 
debt ;  («)  and  further,  that  the  plaintiff  might  recover  the  whole 
arrears,  for  which  she  was  liable,  as  administrati'ix,  to  the  grantee 
of  the  annuity,  *  though  she  had  only  paid  a  part ;  for  that  cove- 
nants which  relate  to  the  personal  estate  go  (with  some  few  ex- 
ceptions) to  the  personal  representative  ;  and  the  intestate  might, 
if  a  judgment  for  the  arrears  of  the  annuity  had  been  recovered 
against  him,  have  recovered  the  whole  sum  demanded,  and  so, 
therefore,  might  the  administratrix. 

The  representation  of  the  deceased,  in  matters  of  contract,  by 
his  executor  or  administrator  is  so  complete,  that,  generally  speak- 
ing, it  is  not  necessary,  in  order  to  transmit  to  the  executor  or  ad- 
ministrator a  right  of  enforcing  a  contract,  that  he  should  be 
named  in  the  terms  of  it.  Thus  if  money  be  payable  to  B.  with- 
out naming  his  executor,  yet  his  executor  or  administrator  shall 
have  an  action  for  it.  (o)    So  if  money  be  payable  to  A.  or  his  as- 

(n)  J.  Parke  and  Patteson  JJ.  thought,  of  principal  and  agent,  and  master  and 
that  if  the  express  covenant  to  indemnify  servant,  the  death  of  either  party  puts  an 
had  stood  alone,  a  sufficient  breach  of  that  end  to  the  relation ;  and  in  respect  of  ser- 
covenant  appeared.  Littledale  J.  dubi-  vice  after  the  death,  the  contract  is  dis- 
tance, solved  unless  there   be  a  stipulation   ex- 

(o)  Cora.  Dig.  Admon.  B.  13.    Where,  press  or  implied  to  the  contrary.    Farrow 

however,  personal  considerations  are  of  v.  Wilson,  L.  R.  4  C.  P.  745,  746. 
the  foundation  of  the  contract,  as  in  cases 
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signs,  his  executor  shall  take  it ;  for  he  is  assignee  in  law.  (^) 
But  if  one  enters  into  an  obligation,  conditional  to  pay  20L  to  such 
person  as  the  testator  shall  by  his  last  will  appoint,  and  the  testa- 
tor makes  no  particular  appointment ;  hisexecutors  cannot  main- 
tain an  action  for  this  20Z. ;  for  though  they  are  his  assignees  in 
law,  yet  the  assignee  here  must  be  an  assignee  in  deed,  (g')  So  if 
an  annuity  be  given  to  B.  without  saying  to  his  executors  and  ad- 
ministrators, during  the  life  of  the  testator's  wife,  upon  condition 
that  he  be  civil  to  the  wife,  and  B.  dies  before  the  wife,  his  execu- 
tor shall  not  have  it ;  for  it  was  personal  to  B.  (r) 

But  it  was  a  principle  of  the  common  law,  that  if  an  *  injury 
was  done  either  to  the  person  or  property  of  another.    Ancient 
for  which  damages  only  could  be  recovered  in  satisfac-   law  rule 
tion,  the  action  died  with  the   person  to  whom,  or  hy   "onali^^' 
whom  the  wrona;  was  done.     Thus  where  the  action  was   '^ontur 

«=•  cumper- 

founded  on  any  malfeasance  or  misfeasance,  was  a  tort,  smd,. 
or  arose  ex  delicto,  such  as  trespass  for  taking  goods,  &c.  trover, 
false  imprisonment,  assault  and  battery,  slander,  deceit,  diverting 
a  watercourse,  obstructing  lights,  escape,  and  many  other  cases  of 
the  like  kind,  where  the  declaration  imputes  a  tort  done  either  to 
the  person  or  the  property  of  another,  and  the  plea  must  be  "  not 
guilty,"  the  rule  was,  actio  personalis  moritur  cum  persond.  (s) 
But  this  rule  received  considerable  alteration  by  the  statute  4 
Edw.  3,  c.  7,  de  bonis  asportatis  in  vitd  testatoris,  (s^)  which,  recit- 
ing that  in  times  past  executors  have  not  had  actions  for  a  tres- 
pass done  to  their  testators,  as  of  the  goods  and  chattels  of  the  said 
testators  carried  away  in  their  life,  and  so  as  such  trespasses  have 
remained  unpunished,  enacts  that  the  executors  in  such  cases  shall 
have  an  action  against  the  trespassers,  and  recover  their  damages 

ip)  Pease  v.  Mead,  Hob.  9 ;   Weutw.  action,  it  was  said,  was  in  form  trespass 

Off.  Ex.  215,   14th  ed.     See,  also,  Ire-  on  the  case,  and  therefore  supposed  a  wronj, 

monger  v.  Newsam,  Latch,  261 ;  1  Koll.  and  in  substance  was  to  recover  damages 

Abr.  915;  Executors,  X.  pi.  1.  only  in  satisfaction  of  the  wrong.    Nor- 

(?)  Hob.  9,  10;  1  Roll.  Abr.  915,  Exec-  wood  v.  Read,  Plowd.    180;    Pinchon's 

utors,  X.  pi.  2 ;  post,  ch.  ii.  case,  9  Co.  86  6,  89  a ;  S.  C.  Cro.  Jac.  294 

(r)  Neal  ti.  Hanbury,  Prec.  Chan.  173.  (nom.  Legate  w.  Pinchion) ;  Slade  w.  Mor- 

See,  also,  Barford   v.  Stuckey,  1    Bing.  ley,  Yelv.  20 ;  Berwick  v.  Andrews,  2  Ld. 

225.  Raym.  974,  by  Powell  J. ;  1  Saund.  216  o, 

(s)  From  a  misconception  or  misappli-  note  (1). 
cation  of  this  principle,  it  was  formerly  (si)  [See  Roberts's  Penn.  Dig.  248 ;  Re- 
doubted whether  assumpsit  would  lie  either  port  of  the  Judges,  3  Binn.  610  ;  Morton 
for  or  against  an  executor ;  because  the  J.  in  Wilbur  v.  Gilmore,  21  Pick.  252.] 
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in  like  manner  as  they,  whose  executors  they  be,  should  have  had 
if  they  were  living.  And  this  remedy  is  farther  extended  to  ex- 
ecutors of  executors,  by  stat.  15  Edw.  3,  c.  5,  and  to  administra- 
tors by  an  equitable  construction  of  the  former  statute,  (t)  The 
act  4  Edw.  3,  being  a  remedial  law,  has  always  been  expounded 
largely  ;  and  though  it  makes  use  of  the  word  trespasses  only,  has 
*  been  extended  to  other  cases  within  the  meaning  and  intent  of 
The  cxecu-  ^^®  statute,  (u)  Therefore  by  an  equitable  construction 
of  the  statute  an  executor  or  administrator  shall  now  have 
the  same  actions  for  any  injury  done  to  the  personal  es- 
tate of  the  deceased  in  his  lifetime,  wherely  it  has  become 
less  beneficial  to  the  executor  or  administrator,  as  the  de- 
ceased himself  might  have  had,  whatever  the  form  of  ac- 
tion may  be.  (x~)  So  that  he  now  may  have  trespass  or 
trover  ;  («/)  an  action  against  the  sheriff  for  a  false  return 
in  the  lifetime  of  the  testator ;  (z)  an  action  against  the 
sheriff  for  suffering  a  person  in  his  custody  in  the  life- 
time of  the  testator  to  escape ;  (a)  debt  on  a  judgment 


tor  may 
now  have 
an  action 
for  all  in- 
juries to 
the  per- 
sonal es- 
tate, 

whereby  it 
has  be- 
come less 
beneficial 
to  him, 
whatever 
the  form 
of  action 
may  be. 


(()  Smith  V.  Vanger  Colgay,  Cro.  Eliz. 
384.  This  is  stated  by  Mr.  Serjeant  Wil- 
liams in  1  Saund.  217,  to  be  by  the  stat. 
31  Edw.  3,  c.  11.  But  that  statute  only 
gives  an  action  to  the  administrator  to  re- 
cover as  executor  the  debts  due  to  the  in- 
testate. See  Mr.  Eraser's  note  to  Pin- 
chon's  case,  9  Co.  89  a. 

[u]  Emerson  v.  Emerson,  1  Ventr.  187; 
Le  Mason  v.  Dixon,  Sir  W.  Jones,  174; 
S.  C.  Popham,  191  ;  Berwick  v.  Andrews, 
2  Ld.  Raym.  974,  by  Powell  J.  So  Lord 
EUenborough  in  Wilson  u.  Knubley,  7 
East,  134,  says,  "  It  is  a  very  ancient  stat- 
ute passed  at  a  period  when  no  great  pre- 
cision of  language  prevailed,  and  the 
body  of  the  act  does  not  speak  of  actions 
on  trespass,  though   the   instance  put  is 


V.  Rutland,  Cro.  Eliz.  377 ;  [Eubanks  v. 
Dobbs,  4' Ark.  173;  Mannell  r.  Briggs,  17 
Vt.  176  ;  Towle  u.  Lovet,  6  Mass.  394  ; 
Haight  V.  Green,  19  Cal.  123;  Kennerly 
V.  Wilson,  1  Mil.  102  ;  Coleman  v.  Wood- 
worth,  28  Cal.  567  ;  Nettles  v.  D'Oyley,  2 
Brev.  27  ;  or  replevin,  ante,  786 ;  Elrod  v. 
Alexander,  4  Heisk.  (Tenn.)  342.  An  ex- 
ecutor need  not  describe  himself  as  such 
in  an  action  of  trover  to  recover  property 
of  the  testator,  wrongfully  converted  by  a 
stranger.  Trask  u.  Donoghue,  1  Aiken, 
370.] 

(s)  Williams  v.  Cary,  4  Mod.  403  ;  S. 
C.  1  Salk.  12;  1  Ld.  Raym.  40;  Comb. 
322;  12  Mod.  72;  3  Salk.  149;  for  this 
was  not  properly  an  injury  done  to  the 
person  of  the  testator,  but  it  was  an  in- 


proper  for  such  an  action,  but  it  speaks  of    jury  to  his  estate.    3  Bac.  Abr.  98,  Exors. 


actions  for  a  trespass  done  to  the  testator's 
goods ;  and  it  enacts  that  executors  in 
such  cases  shall  have  an  action  against 
the  trespassers ;  apparently  using  the  word 
trespass  as  meaning  a  wrong  done  gener- 
ally, and  the  trespassers  as  wrong-doers." 

{x)  1  Saund.  217,  note  (1).  See  Lock- 
ier  V.  Paterson,  1  Car.  &  K.  271. 

(y)  Russell's  case,  5  Co.  27  a ;  Rutland 
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p.  2.  See,  also,  Spurstow  v.  Prince,  Cro. 
•Car.  297.  [An  executor  may  support  an 
action  against  a  sheriff  for  the  default  of 
his  deputy  in  not  returning  an  execution. 
Paine  v.  Ulmer,  7  Mass.  317.] 

(a)  Berwick  v.  Andrews,  2  Ld.  Raym. 
973;  S.  C.  1  Salk.  314;  6  Mod.  126.  It 
was  said  by  Holt  C.  J.  in  this  case,  as  re- 
ported by  Lord  Raymond,  that  the  exec- 


CH.  I.  §  I.J 


OF  CHOSES  IN  ACTION. 


869 


against  an  executor  *  suggesting  a  devastavit ;  (6)  an  action  for 
removing  goods  taken  in  execution  before  the  testator  (the  land- 
lord) was  paid  a  year's  rent ;  (c)  and  other  actions  of  the  like 
kind,  for  injuries  done  to  the  personal  estate  of  the  deceased  in  his 
lifetime,  (li) 

So  an  executor  or  administrator  may  have  a  quare  impedit  for 
a  disturbance  in  the  time  of  his  testator  or  intestate,  by  the  equity 
of  the  statute  4  Edw.  3,  c.  7.  (e}  So  the  personal  representative 
of  a  termor  may  maintain  ejectment,  vrhere  the  testator  had  a 
lease  for  years,  or  from  year  to  year,  whether  the  ouster  was  be- 
fore or  after  his  death.  (/)  So  he  might  have  had  debt  on  the 
statute  for  not  setting  out  tithes  due  to  the  testator.  (^) 


utor  shall  not  have  an  action  for  an  es- 
cape on  mesne  process  in  the  time  of  his 
testator.  And  the  same  judge,  in  Wil- 
liams y.  Carey,  as  reported  in  12  Mod.  72, 
said  that  there  is  a  doubt  in  the  books, 
whether  such  an  action  lies  for  him ;  ob- 
serving, that  on  an  escape  on  mesne  proc- 
ess there  is  only  the  loss  of  the  process. 
See,  also,  S.  C.  as  reported  in  3  Salk.  149. 
The  doubts  alluded  to  by  his  lordship 
were  probably  thus  expressed  in  the  case 
of  Le  Mason  v.  Dixon,  3  Car.  1,  reported 
in  Sir  W.  Jones,  173,  174  (and  also  in 
Poph.  189,  Noy,  87,  Latch,  167,  and 
cited  by  the  names  of  Levaston  a.  Dick- 
ins,  in  Spurstow  v.  Prince,  Cro.  Car.  297), 
where  the  court  was  divided  on  that  point, 
and  no  judgment  given.  But  in  a  sub- 
sequent case,  9  Car.  1,  mentioned  in  1 
EoUe's  Abridgment,  912,  tit.  Executors, 
P.  as  the  case  of  Startin  u.  Lowton,  it 
seems  to  have  been  decided  that  the  ac- 
tion lay  by  the  equity  of  the  statute  4 
Edw.  3.  And  it  is  so  laid  down  in  3  Ba- 
con Abr.  98,  tit.  Executors,  P.  2,  on  the 
ground  that  the  body  of  the  prisoner 
being  a  pledge  for  the  debt,  the  executor 
might  be  othei'wise  without  any  remedy ; 
which  is  an  injury  to  the  goods  and  not 
the  person  of  the  testator.  See  Williams 
V.  Mostyn,  4  M.  &  W.  145. 

(6)  Berwick  v.  Andrews,  1  Salk.  314. 
(c)  Palgrave  v.  Wyndham,  1  Stra.  212 ; 
Chace  v.  Chace,  Fortesc.  359. 
((f)  1  Saund.  217,  note  (1).    So  it  was 


held  that  an  executor  might  have  ravish- 
ment of  ward  for  ravishment  in  the  time 
of  the  testator.  1  Roll.  Abr.  912 ;  Exec- 
utors, P. ;  S.  P.  Bro.  Executors,  pi.  122, 
where  it  is  said,  that  this  seems  to  be  by 
the  equity  of  the  statute  de  bonis  aspor- 
tatis.  S.  P.  Le  Mason  v.  Dickson,  Poph. 
191.  [So  where  goods  of  the  deceased, 
exempt  from  execution,  have  been  taken 
and  are  wrongfully  withheld,  the  executor 
or  administrator  is  the  proper  party  to 
sue  for  them  for  the  benefit  of  the  widow 
and  children.  Staggs  v.  Ferguson,  4  Heisk. 
(Tenn.)  690.] 

(c)  Wentw.  Otr.  Ex.  164,  14th  ed. ; 
Smallwood  v.  Bishop  of  Coventry,  Cro. 
Eliz.  207;  S.  C.  Savil.  94,  118;  Owen,  99  ; 
1  Lntw.  1 ;  1  And.  241 ;  1  Leon.  205 ;  4 
Leon.  15.  It  appears  from  the  report  of 
the  case  in  Lutwiche,  Anderson,  and  Sa- 
ville,  that  the  testator  had  only  a  chattel 
interest  in  the  advowson.  But,  semile, 
that  the  law  is  the  same  where  he  was 
seised  in  fee ;  for  the  ground  of  the  deci- 
sion is,  that  the  void  term  was  a  chattel 
which  would  have  gone  to  the  executor  if 
the  disturbance  had  not  been.  Cro.  Eliz. 
207.     See  ante,  670,  671  et  seq. 

(/)  Slade's  case,  4  Co.  95  a;  Moreton's 
case,  1  Ventr.  30 ;  Doe  v.  Porter,  3  T.  E. 
13.  He  was  held  entitled  to  an  ejectione 
Jirmce.  Bro.  Abr.  Executors,  45  ;  Russell 
u.  Prat,  cited  1  And.  243;  Pey toe's  case, 
9  Co.  78  b. 

(g)  Holl  V.  Bradford,  1  Sid.  88 ;  Morton 
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*  But  the  statute  of  Edward  3  does  not  extend  to  injuries  done 
actions  for  to  the  person,  or  to  the  freehold  of  the  testator.  There- 
person  or  fore  an  executor  or  administrator  shall  not  have  actions 
hdd  donot  of  assault  or  battery,  (^i)  false  imprisonment,  (^2-)  gian- 
thrir '"  ^^^■>  (^^)  deceit,  (^*)  nor  (unless  by  virtue  of  the  stat.  3 
tor.  &  4  "W.  4,  c.  42,  s.  2,  hereafter  to  be  mentioned),  (A)  for 

diverting  a  watercourse,  obstructing  lights,  or  other  actions  of  the 
like  kind ;  for  such  causes  of  action  still  die  with  the  testator,  (i) 

Since  actions  founded  on  wrongs  to  the  freehold  do  not  survive, 
it  is  clear  that  the  executor  cannot  (unless  by  virtue  of  the  new 
statute  just  cited)  maintain  trespass  quare  clausum  fregit,  (/«)  nor 
an  action  merely  for  cutting  down  trees,  (Z)  or  other  waste,  in  the 
lifetime  of  the  testator  on  his  freehold,  (m)     So  if  a  man  cut  the 


n.  Hopkins,  1  Sid.  407  ;  Moveton's  case,  1 
Vent.  30.  But  he  could  not  enforce  pay- 
ment of  titlies  sucli  as  his  testator  never 
claimed.  Cart  v.  Hodgkin,  3  Swanst. 
160. 

{g^)  [See  Miller  w.  TJmbehower,  10  Serg. 
&  E.  31 ;  Kimbroagh  v.  Mitchell,  1  Head, 
539.  But  actions  for  personal  injuries, 
sustained  by  defects  in  highways,  or  by 
neglect  in  the  carriage  of  passengers  on 
railroads,  have  been  held  to  survive  the 
death  of  the  person  injured.  Hooper  v. 
Gorham,  4.5  Maine,  209  ;  Demond  v.  Bos- 
ton, 7  Gray,  544;  Feeble  i/.. North  Caro- 
lina R.  R.  Co.  63  N.  Car.  238 ;  James  v. 
Christy,  18  Missou.  162.] 

{g'^)  [But  sec  Huggins  v.  Toler,  1  Bush, 
192 ;  "Whitcomb  v.  Cook,  38  Vt.  477,  where 
it  was  held  that  malicious  arrest  and  im- 
prisonment survive  the  death  of  the  person 
injured.] 

,  (j')  [Actions  on  the  case  for  libel  do  not 
survive.  Waters  v.  Mettleton,  5  Gush. 
544 ;  Long  u.  Hitchcock,  3  Ohio,  274 ; 
Browner  v.  Sterdevant,  9  Geo.  69.  But 
under  statute  in  Maine,  an  action  of  slan- 
der does  survive  to  the  executor.  Nutting 
V.  Goodridge,46  Maine,  82.  An  action  on 
the  case  for  malicious  prosecution  does  not 
by  law  survive  in  Massachusetts.  Nettle- 
ton  V.  Dinehart,  5  Cush.  543.] 

(.9*)  [That  actions  of  deceit,  in  the  sale 
or  exchange  of  property,  or  otherwise, 
doing  damage,  do  not  survive,  see  Coker 
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V.  Crozier,  5  Ala.  369  ;  Newsom  v.  Jackson, 
29  Geo.  61  ;  Cutting  o.  Tower,  14  Gray, 
183 ;  Read  v.  Hatch,  19  Pick.  47  ;  Hen- 
shaw  V.  Miller,  17  How.  (U.  S.)  212 ;  Grim 
V.  Carr,  51  Penn.  St.  533.  But  in  New 
York  by  statute,  and  in  North  Carolina, 
actions  for  deceit  in  sale  of  real  or  personal 
estate  survive  against  the  personal  repre- 
sentative of  the  party  guilty  of  it.  Haight 
V.  Hoyt,  19  N.  Y.  464;  Arnold  v.  Lanier, 
4  Law  Rep.  (N.  Car.)  529.  Actions  for 
seduction  do  not  survive ;  McClnre  v. 
Miller,  3  Hawks,  133;  Browner  «.  Sterde- 
vant, 9  Geo.  69  ;  Miller  v.  Umbehower,  10 
Serg.  &  R.  31 ;  George  v.  Vanhorn,  9 
Barb.  523  ;  otherwise  in  Iowa ;  Shafer  v. 
Grimes,  23  Iowa,  550;  nor  for  criminal 
conversation.  Clark  v.  McClellan,  9  Penn. 
St.  128.] 

(A)  Post,  795. 

{()  1  Saund.  217  a,  note  (1).  [As  to 
actions  by  an  executor  or  administrator, 
for  injuries  done  to  land  by  overflowing 
and  drowning  the  same,  in  the  lifetime  of 
the  testator;  see  M'Laughlin  v.  Dorsey, 
1  Harr;  &  M'H.  224;  Moore  v.  Clayton, 
15  Sm.  &  M.  373  ;  Upper  Appomattox  Co. 
V.  Hai-ding,  11  Grattan,  1.] 

{k)  Bro.  Executor,  pi.  120.  [But  see 
Kennerly  v.  Wilson,  1  Md.  102.] 

[l)  Williams  v.  Breedou,  1  Bos.  &  Pull. 
329. 

(m)  Godolph.  pt.  2,  c.  22,  s.  2.  The  ex- 
ecutor of  the  lessor  clearly  could  not  have 
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the  growing  corn  of  the  testator  and  let  it  lie,  no  action  can  be 
maintained  by  the  executor ;  (n)  but  if  the  corn  be  cut  and  car- 
ried away  (although  he  cannot  have  an  action  of  trespass  quare 
clausum  f regit  and  blada  asportavit  (o))  he  may  have  trespass  de 
bonis  asportatis  on  the  statute  of  Edward  3.  And  even  where 
the  executor  declared  that  the  defendant  blada  creseentia  upon 
the  freehold  of  the  testator  messuit,  defaloavit,  et  asportavit,  it 
was  held,  in  Emerson  v.  Emerson,  (^)  that  the  action  well  lay, 
and  that  the  allegation  of  messuit  and  defaloavit  only  described 
the  manner  of  taking  the  corn  away.  It  was  said  in  that  case, 
that  if  the  grass  of  the  testator  be  cut  *and  carried  away  at 
the  same  time,  no  action  will  lie  for  the  executor,  because  the 
grass  is  part  of  the  freehold ;  but  corn  growing  is  a  chattel ;  (^q) 
and  the  like  distinction  is  taken  in  Wentworth's  OfRce  of  an 
Executor  (r)  between  a  trespass  in  destroying  or  taking  away 
corn  growing,  and  a  trespass  in  grass  or  wood  growing  ;  because 
though  the  testator  should  have  died  before  severance,  the  corn 
would  have  gone  to  the  executor,  (s)  whereas  the  wood  and 
grass  would  have  gone  to  the  heir.  However,  it  should  appear 
from  a  modern  case,  (t)  that  an  action  may  be  maintained  by  an 
executor  against  the  man  who  has  cut  down  and  carried  away  the 
trees  of  the  testator,  for  taking  and  carrying  away  "  the  goods 
and  chattels,  to  wit,  the  wood,  timber,  and  boughs  of  the  deceased 
in  his  lifetime."  So  where  grass  is  mowed  by  a  trespasser,  and 
cari'ied  away  as  hay,  an  action  of  trover  and  conversion  for  so  many 
loads  of  hay  is  doubtless  maintainable  by  the  executor,  (m) 

an   action  of  waste    (now  abolished)  for  (u)    Wentw.   Off.   Ex.    167,    14th    ed. 

waste  committed  in  the  lifetime  of  the  tes-  The  author  of  that  work  expresses  his 

tator ;  for  he  had  no  right  to  recover  the  opinion  that  the  executor  ought  to  be  able 

place  wasted,  the  inheritance  of  which  has  to  maintain  an  action  on  the  statute  Edw. 

descended  to  the  heir.    Wentw.  Off.  Ex.  3,  in  the  case  of  meadow-grass  consumed 

163,  14th  ed.  by  the  mouths  of  the  cattle  of  a  trespasser, 

(n)  Emerson  v.  Emerson,  1  Vent.  187  ;  in  the    following   curious   language,   pp. 

S.  C.  1  Freem.  23  ;  2  Keb.  874 ;  3  Salk.  160.  167,  168  :   "  When  meadow-ground,  which 

(o)  1  Vent.  187.  yearly  conceiveth  (Sol  sine  homine  general 

(p)  1   Vent.  187  ;  S.  C.  2  Keb.   874;  3  herbam),  shall  be  ready  to  be  delivered  of 

Salk.  160,  pi.  3,  4  ;  S.  C.  nomine  Emerson  her  burthen,  if  a  stranger  put  in  a  herd  of 

u.  Amell,  1  Ereem.  22.  cattle,  which  swallow  up  and  tread  down 

(q)  See  ante,  110  etseq.  this  fruit  of  her  womb  before  the  mower 

(r)  P.  166,  14th  ed.  with  his  scythe  come  as  a  midwife  to  help 

(s)  See  ante,  710  et  seq.  her  delivery,  if  then,  by  the  hasty  death  of 

(t)  Williams  v.  Breedon,  1  Bos.  &  Pull,  the  owner,  before    action    brought,   this 

330.  great  trespass  should  be  dispunishable,  it 
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A  distinction  is  suggested  by  the  author  of  the  Office  of  Execu- 
Actions  for  tor,  with  reference  to  the  estate  of  the  owner  of  *  land  ; 
for  assuming  that  where  the  land  is  his  freehold  or  copy- 
hold inheritance,  no  action  should  be  given  to  his  ex- 
ecutor for  wood  or  grass  destroyed  in  his  lifetime ;  yet  where  he  is 
but  tenant  for  years,  or  tenant  by  extent,  so  that  the  very  estate 
in  the  land  was  to  come  and  is  to  come  to  the  executor  (together 
with  quicquid  plantatur  solo'),  the  executor  or  administrator,  in  the 
opinion  of  the  author,  ought  to  have,  together  with  the  estate  in 
the  soil,  the  action  to  punish  the  trespasser  upon  the  soil,  (x) 

In  Adam  v.  The  Inhabitants  of  Bristol,  («/)  a  point  was  raised 
with  respect  to  this  subject,  which  it  ultimately  became  unneces- 
sary for  the  court  to  decide,  viz,  whether  the  executor  of  a  lessee 
for  years  could  in  any  case  maintain  an  action  against  the  hun- 
dred, upon  the  stat.  7  &  8  Geo.  4,  c.  31,  s.  2,  for  injury  by  rioters 
to  the  premises  under  lease  sustained  in  the  lifetime  of  the  testa- 
tor, (z) 

By  stat.  3  &  4  W.  4,  c.  42,  s.  2,  after  reciting  that  no  remedy 
3  &  4  W.  is  provided  by  law  for  injuries  to  the  real  estate  of  any 
person  deceased,  committed  in  his  lifetime,  for  remedy 
thereof  it  is  enacted,  that  an  "  action  of  trespass,  or  tres- 
pass on  the  case,  as  the  case  may  be,  may  be  maintained 
by  the  executors  or  administrators  of  any  person  de- 
ceased, for  any  *  injury  to  the  real  estate  (a)   of  such 

were  contrary,  as  methiuks,  to  the  purpose 
of  the  said  statute,  and  a  great  defect  in 
the  law."  The  same  author  proceeds  to 
distinguish  the  case  of  the  testator  dying 
before  the  time  for  mowing,  and  his  sur- 
viving till  the  hay-time  was  clearly  past ; 
in  the  latter  case,  it  is  said,  the  executor 
certainly  ought  to  have  his  action,  because 
if  the  trespass  had  not  been  committed,  the 
grass  would  have  been  a  chattel  severed, 
and  the  personal  estate  would  have  been 
increased. 

(x)  Wentw.  Off.  Ex.  169,  14th  ed. 

(;/)  2  Ad.  &  El.  389 ;  S.  C.  4  Nev.  &  M. 
144. 

(z)  It  was  urged  by  the  counsel  for  the 
plaintiff  in  this  case,  that  the  authorities 
show  that  an  executor  may  sue  for  a  tres- 
pass to  a  chattel  real  of  his  testator,  inas- 
much as  it  has  been  held  that  an  executor 


4,  c.  42. 
Executors, 
&c.  may 
within  a 
year  after 
the  death 
of  the  tes- 
tator, &c. 
bring  ac- 
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may  maintain  ejectment,  or  ejectione  Jirtrue 
on  the  ouster  of  his  testator  (see  ante,  792, 
and  note  (f)),  which  are,  in  fact,  actions 
of  trespass  ;  and  Peytoe's  case,  9  Co.  78  b, 
was  cited.  There  the  court  referred  to  7 
H.  4,  6  6,  as  having  decided  that  by  force 
of  the  stat.  4  Edw.  3,  c.  6,  which  gives  an 
action  of  trespass  de  bonis  asportatis  in  vita 
testatoris,  the  executor  shall  have  ejectione 
firmce  in  vita  testatoris,  because  that  is  an 
action  of  trespass.  On  reference  to  the 
Year  Book  itself,  it  appears  that,  in  fact, 
the  argument  for  the  executor  was  that 
the  statute  enacts  that  executors  shall  have 
action  for  the  goods  taken  from  the  posses- 
sion of  their  testators,  and  the  term  is 
nothing  but  a  chattel.  And  by  Hankford, 
if  tenant  by  elegit  be  disseised  and  dies, 
his  executors  shall  have  an  action  for  that, 
(a)  Qucere,  whether  these  words  apply 
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person,  committed  in  his  lifetime,  for  which   an  action   tious  for 

.  .         .  injuries  to 

might  have  been  maintained  by  such  person,  so  as  such  real  estate, 
injury  shall  have  been  committed  within  six  calendar  within  six 
months  before  the  death  of  such  deceased  person,  and  fo?"  the  ^' 
provided  such  action  shall  be  brought  within  one  year  •i^**- 
after  the  death  of  such  person  ;  and  the  damages,  when  recovered, 
shall  be  part  of  the  personal  estate  of  such  person."  (a^) 

A  further  most  important  alteration  in  this  part  of  the  law  has 
been  effected  by  the  stat.  9  &  10  Vict.  c.  93  (entitled  9  &  lo 
An  Act  for  compensating  the  Families  of  Persons  killed  ^"^'"  *'■  ^^' 
by  Accidents^,  which,  after  reciting  that  "no  action  at  law  is 
now  maintainable  against  a  person  who  by  his  wrongful  act,  neg- 
lect, or  default,  may  have  caused  the  death  of  another  person,  (a^) 
and  it  is  oftentimes  right  and  expedient  that  the  wrong-doer  in 
such  case  should  be  answerable  in  damages  for  the  injury  so  caused 


to  injuries  to  chattel  interests  in  land,  or 
whether  a  remedy  is  given  by  the  stat.  4 
Edw.  3,  c.  6.  See  supra,  795,  and  note  (z). 
(al)  [In  addition  to  the  actions  which 
survive  by  the  common  law,  it  is  provided 
by  statute  in  Massachusetts  (Genl.  Sts. 
u.  127,  §  1),  that  the  following  shall  also 
survive :  actions  of  replevin,  of  tort  for 
assault,  battery,  imprisonment,  or  other 
damage  to  the  person;  for  goods  taken 
and  carried  away  or  converted  by  the  de- 
fendant to  his  own  use,  or  for  damage 
done  to  real  or  personal  estate;  and  ac- 
tions against  sheriffs  for  malfeasance  or 
nonfeasance  of  themselves  or  their  deputies. 
"  The  words  'damage  to  the  person,'  in 
this  statute,  do  not,  indeed,  extend  to  torts 
not  directly  affecting  the  person,  but  only 
the  feelings  or  reputation,  such  as  breach 
of  promise,  slander,  or  malicious  prosecu- 
tion. Smith  V.  Sherman,  4  Cush.  408 ; 
Nettleton  o.  Dinehart,  5  Cash.  543.  But 
they  do  include  every  action,  the  substan- 
tial cause  of  which  is  a  bodily  injury,  or, 
in  the  words  of  Chief  Justice  Shaw  in  4 
Cash.  413,  '  damage  of  a  physical  charac- 
ter,' whether  the  connection  between  the 
cause  and  the  effect  is  so  close  as  to  sup- 
port an  action  of  trespass,  or  so  indirect  as 
to  require  an  action  on  the  case  at  com- 
mon law.    Hollenbeck  v.  Berkshire  R.  E. 


Co.  9  Cush.  478 ;  Demond  v.  Boston,  7 
Gray,  544."  Gray  J.  in  Norton  v.  Sewall, 
106  Mass.  143, 145.  See  Cutting  v.  Tower, 
14  Gray,  183 ;  Aldrich  v.  Howard,  8  R.  I. 
125.  In  Iowa,  "  No  cause  of  action,  ex 
delicto,  dies  with  either  or  both  the  parties, 
but  the  prosecution  thereof  maj'  be  com- 
menced or  continued  by  or  against  their 
personal  representatives.''  Laws  of  Iowa, 
Revis.  of  1860,  c.  138,  §  3467;  Shafee  v. 
Grimes,  23  Iowa,  550.] 

(a^)  [It  has  been  held  that,  at  common 
law,  the  death  of  a  human  being  is  not  the 
groand  of  an  action  for  damages.  Carey 
V.  Berkshire  Railroad,  1  Cush.  475 ;  Eden 
V.  Lexington  &  Frankfort  Railroad,  14  B. 
Mon.  204 ;  Connecticut  Mutual  Life  Ins. 
Co.  V.  New  York  &  New  Haven  Railroad, 
25  Conn.  265  ;  Hubgh  v.  New  Orleans  & 
C.  R.  R.  6  La.  Ann.  495 ;  Woiley  i>.  Cin- 
cinnati, Hamilton  &  Dayton  R.  R.  1 
Handy,  481  ;  Palfrey  v.  Portland,  Saco  & 
Portsmouth  R.  R.  Co.  4  Allen,  56 ;  Os- 
born  V.  Gillett,  L.  R.  8  Ex.  88 ;  Hyatt  v. 
Adams,  16  Mich.  180;  Richardson  v.  New 
York  Central  R.  R.  Co.  98  Mass.  89 ; 
Nickerson  v.  Harriman,  38  Maine,  279  ; 
State  V.  Railway,  58  Maine,  178;  Wyatt 
V.  Williams,  43  N.  H.  102,  and  cases  cited, 
105,  106  ;  State  v.  Manchester  &  Lawrence 
E.  R.  52  N.  H.  528,  548.] 
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by  him ; "  enacts  "  whensoever  the  death  of  a  person  (6)  shall 
be  caused  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to 


an  action 
to  be  main- 
tainable 
against 
any  person 
causing 
deatti 
through 
neglect, 
&c.  not- 
withstand- 
ing the 
death  of 
the  person 
injured: 

felony. 
II.  ' 

action  to 
be  for  the 
benefit  of 
certain  re- 
lations, and 
shall  be 
brought  by 
and  in  the 


Every  such  action  shall  be  for  the  benefit  of  the  wife,  hus- 
band, parent,  and  child  (c)  of  the  person  whose  *  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and 
in  the  name  of  the  executor  or  administrator  of  the  per- 
son deceased ;  and  in  every  such  action  the  jury  may 
give  such  damages  (d)  as  they  may  think  proportioned 


(6)  The  Explorer,  L.  R.  3  Adm.  289  ; 
where  it  was  held  that  the  provision  of  the 
above  act  extended  to  a  case  where  the  per- 
son, in  respect  of  whose  death  damages  were 
sought  to  be  recovered,  was  an  alien  and 
was,  at  the  time  of  the  wrongful  act,  neg- 
lect, or  default  which  caused  his  death,  on 
board  a  foreign  vessel  on  the  high  seas. 

(c)  This  does  not  extend  to  a  bastard 
child.  Dickinson  v.  North  Eastern  Rail- 
way, 2  H.  &  C.  735. 

(d)  The  jury,  in  estimating  the  dam- 
ages, cannot  take  into  consideration  men- 
tal suffering  or  loss  of  society,  nor  ex- 
penses incurred  by  the  funeral  or  mourn- 
ing; Dal  ton  V,  South  Eastern  Railway, 
4  C.  B.  N.  S.  296 ;  but  must  give  com- 
pensation for  pecuniary  loss  only.  Blake 
V.  Midland  Railway  Company,  18  Q.  B. 
93.  But  legal  liability  alone  is  not  the 
test  of  injury,  in  respect  of  which  dam- 
ages may  be  recovered.  The  reasona- 
ble expectation  of  pecuniary  advantage  by 
the  relation  remaining  alive  may  be  taken 
int»  account  by  the  jury,  and  damages 
may  be  given  in  respect  of  that  expecta- 
tion being  disappointed,  and  the  probable 
pecuniary  loss  thereby  occasioned.  Frank- 
lin V.  South  Eastern  Railway,  3  H.  &  N. 
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211 ;  Dalton  v.  South  Eastern  Railway,  4 
C.  B.  N.  S.  296  ;  Duckworth  v.  Johnson, 
4  H.  &  N.  653 ;  Pym  v.  Great  Northern 
Railway,  2  B,  &  S.  759  ;  S.  C.  (in  error) 
4  B.  &  S.  396 ;  [Bradshaw  u.  Lancashire 
&  Yorkshire  Ry.  Co.  L.  R.  10  C.  P.  189 ; 
Chapman  ^.  Rothwell,  El.,  Bl.  &  El.  168 ; 
Nickerson  v.  Harriman,  38  Maine,  279. 
The  funeral,  &c.  expenses  cannot  be  given 
as  damages.  Dalton  u.  South  Eastern  Ry. 
Co.  4  C.  B.  N.  S.  296.  Expenses  of  medi- 
cal attendance  have  been  held  recoverable, 
and  so  the  loss  occasioned  to  the  estate  of 
the  deceased  from  his  being  unable  to  at- 
tend to  his  business  previous  to  his  death. 
Bradshaw  v.  Lancashire  &  Yorkshire  Ry. 
Co.  L.  R.  10  C.  P.  189.  No  legal  claim  to 
support  from  the  deceased  need  be  shown 
by  the  plaintiff.  Illinois  Central  R.  R.  v. 
Bannon,  5  Wallace,  90.]  It  should  be  ob- 
served that  the  statute  gives  to  the  per- 
sonal representative  a  cause  of  action  be- 
yond that  which  the  deceased  would  have 
if  he  survived,  and  based  on  a  different 
principle ;  for  the  condition,  that  the  ac- 
tion could  have  been  maintained  by  the 
deceased  if  death  had  not  ensued,  has  ref- 
erence not  to  the  nature  of  the  loss  or  in- 
jury sustained,  but  to  the  circumstances 
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to  the  injury  resulting  from  such  death  to  the  parties  re- 


name of 
executor 

spectively  for  whom  and  for  whose  benefit  such  action   or  ndmin- 
shall  be  brought ;  and  the  amount  so  recovered,  after  de-   the  de- 
ducting the  costs  not  recovered  from  the  defendant,  shall 
be  divided  amongst  the  before  mentioned  parties  in  such  shares  as 
the  jury  by  their  verdict  shall  find  and  direct.  (cZ-^) 


under  which  the  bodily  injury  arose,  and 
the  nature  of  the  wrongful  act,  neglect,  or 
default  complained  of.  2  B.  &  S.  767  ;  4 
B.  &  S.  406 ;  [Safford  v.  Drew,  3  Duer, 
627  ;  Yertone  v.  Wiswall,  16  How.  Pr.  8, 
12 ;  Whitford  v.  Panama  B.  R.  23  N.  Y. 
465 ;  Needham  v.  Grand  Trunk  B.  B.  38 
Vt.  294  ;  Pennsylvania  R.  R.  v.  Henderson, 
51  Penn.  St.  315.]  It  must  be  further  ob- 
served, that  the  remedy  given  hy  the  stat- 
ute is  to  individuals,  and  not  to  a  class  • 
and  therefore,  on  the  death  of  a  person 
whose  income  arose  from  land  and  per- 
sonalty, independent  of  any  exertion  of 
his  own,  no  portion  of  which  was  lost  to 
his  family  by  his  death,  the  action  is  main- 
tainable, if,  in  consequence  of  that  death, 
the  mode  of  distribution  among  the  mem 
hers  is  changed.  4  B.  &  S.  396.  If,  how- 
ever, there  is  no  evidence  of  actual  pecu- 
niary damage  (in  the  sense  above  ex- 
plained), the  action  will  fail.  4  H.  &  N. 
652. 

(d^)  [Statutes  intended  to  attain  a  sim- 
ilar result  have  been  passed  in  many  of 
the  American  States.  See  Genl.  Sts. 
Mass.  c.  166,  §  34;  Richardson  u.  New 
York  Central  R.  R.  Co.  98  Mass.  85 ;  N.  Y. 
Acts  of  1847,  c.  450,  and  of  1849,  u.  256. 
In  Massachusetts,  Maine,  New  Hampshire, 
and  Rhode  Island,  the  remedy  is  by  in- 
dictment. In  Maryland,  the  action  must 
be  brought  in  the  name  of  the  state,  but  is 
in  form  civil,  and  is  for  the  benefit  of  the 
person  entitled  to  damages.  In  most  of 
the  other  states,  as  well  as  in  England,  the 
statutes  authorize  a  civil  action  for  dam- 
ages in  behalf  of  widow,  child,  or  heir. 
But  in  all  their  different  forms  of  proceed- 
ing the  same  end  is  to  be  attained,  and 
substantially  the  same  rules  are  to  be  ap- 
plied as  though  they  were  civil  actions  for 
damages.     Sargent  C.  J.  in  State  v.  Man- 


chester &  Lawrence  B.  R.  52  N.  H.  528, 
547 ;  State  v.  Grand  Trunk  By.  Co.  of 
Canada,  58  Maine,  176.  See  Common- 
wealth V.  Boston  &  Worcester  R.  R.  Corp. 
11  Cush.  512;  Corey  v.  Bath,  35  N.  H. 
530.  It  has  been  held,  however,  that  the 
right  conferred,  can  be  enforced  only 
within  the  jurisdiction  of  the  respective 
statutes.  Bichardson  v.  New  York  Central 
B.  B.  Co.  98  Mass.  85 ;  Woodward  v. 
Michigan  Southern  &  Northern  Ind.  R.  B. 
10  Ohio  St.  121  ;  Whitford  v.  Panama  E. 
B.  23  N.  Y.  465;  Needham  v.  Grand 
Trunk  B.  B.  38  Vt.  294.  But  it  was  held 
otherwise  in  Kansas ;  Kansas  Pacific  By. 
Co.  V.  Cutter,  3  Central  Law  Journ.  (St. 
Louis)  526 ;  and  so  also  in  Indiana,  J.  M. 
&  L.  B.  B.  Co.  V.  Hendricks,  41  Ind.  49. 
See  Hartford  &c.  E.  B.  Co.  u.  Andrews, 
36  Conn.  213,  in  which  it  appeared  that 
the  statute  of  Connecticut  (Genl.  Sts. 
tit.  7,  §  544)  gives  to  the  relatives  of  a 
passenger,  killed  by  the  negligence  of  a 
railroad  company,  a  right  to  recover  dam- 
ages against  the  company  by  a  suit  insti- 
tuted by  an  administrator ;  and  it  was  held 
that  where  a  person  so  killed  in  Connecti- 
cut was  domiciled  in  another  state,  and 
had  no  property  in  Connecticut,  his  ad- 
ministrator appointed  in  the  state  where 
he  was  domiciled,  was  entitled  as  a  matter 
of  right  to  an  ancillary  administration  in 
Connecticut  for  the  purpose  of  there  pros- 
ecuting the  suit,  and  that  it  was  enough 
for  the  probate  court  in  granting  such  ad- 
ministration to  be  satisfied  that  there  was 
an  apparent  claim  and  a  bond  fide  inten- 
tion to  pursue  it.  Under  this  act  the  de- 
fendant is  not  liable  except  in  cases  where 
the  deceased  could  himself  have  maintained 
an  action,  so  that,  if  the  death  was  caused 
by  the  deceased's  negligence,  or  if  there 
was  contributory  negligence,  the  personal 
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only  one 
action  shall 
lie,  and  to 
be  com- 
menced 
within 
twelve 
months : 

plaintiff  to 
deliver  a 
full  partic- 


III.  "  Not  more  than  one  action  shall  lie  for  and  in 
*  respect  of  the  same  subject-matter  of  complaint;  and 
every  such  action  shall  be  commenced  within  twelve  cal- 
endar months  after  the  death  of  such  deceased  person. 

IV.  "  In  every  such  action  the  plaintiff  on  the  record 
shall  be  required,  together  with  the  declaration,  to  de- 
liver to  the  defendant  or  his  attorney  a  full  particular  of 

uTar'of  the  ^jjg  person  or  persons  for  whom  and  on  whose  behalf  such 
whom  such  action  shall  be  brought,  and  of  the  nature  of  the  claim 
shKr      in  respect  of  which  damages  shall  be  sought  to  be  recov- 

claimed:        ^^^^^  ^^^ 

V.  "  The  following  words  and  expressions  are  intended  to  have 
construe-  the  meanings  hereby  assigned  to  them  respectively,  so 
tionof  act.  j^^^,  ^^  such  meanings  are  not  excluded  by  the  context  or 
by  the  nature  of  the  subject-matter ;  that  is  to  say,  words  denot- 
ing the  singular  number  are  to  be  understood  to  apply  also  to  a 
plurality  of  persons  or  things  ;  and  words  denoting  the  masculine 
gender  are  to  be  understood  to  aipply  also  to  persons  of  the  femi- 
nine gender  ;  and  the  word  '  person  '  shall  apply  to  bodies  politic 
and  corporate ;  and  the  word  '  parent '  shall  include  father  and 
mother,  and  grandfather  and  grandmother,  and  stepfather  and 
stepmother ;  and  the  word  '  child  '  shall  include  son  and  daughter, 
and  grandson  and  granddaughter,  and  stepson  and  step- 
daughter." 

By  stat.  27  &  28  Vict.  c.  95,  s.  1,  it  is  enacted,  that  if 
it  shall  happen  that  no  action  such  as  is  mentioned  in 
statute  9  &  10  Vict,  shall  be  brought  by  the  executor  or 
months,  it     administrator  of  the  deceased  within  six  months  after  the 

may  be 

brought  by  death,  such  action  may  be  brought  by  and  in  the  name 

benefi-  of  the  persons  for  whose  benefit  such  action  would  have 

teres^ted'in  been,  if  it  had  been  brought  in  the  name  of  the  executor 

the  result,  qj,  administrator.  (/) 


27&28 
Vict.  c.  95. 
Where  no 
action 
brought  by 
the  execu- 
tor within 
six 


Actions  ex        It  must  be  observed,  that  if  the  executor  can  show  that 
WMtu°^'     damage  has  accrued  to  the  personal  estate  of  the  testator 


representatives  cannot  maintain  an  action. 
Senior  v.  Ward,  1  El.  &  El.  385  ;  Waite  v. 
North  Eastern  Ey.  Co.  El.,  Bl.  &  El.  719  ; 
Witherley  v.  Regent's  Canal  Co.  12  C.  B. 
N.  S.  2 ;  Richardson  v.  N.  Y.  Central  R. 
R.  Co.  98  Mass.  89,  90.] 
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(c)  See  Chapman  v.  Rothwell,  El.,  Bl. 
&  El.  168,  as  to  the  form  of  the  declara- 
tion. 

(/)  By  sect.  2,  money  may  be  paid  into 
court  in  one  sum. 
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by  *the  breach  of  an  express  or  implied  promise,  he  may  well 
sustain  an  action,  at  common  law,  to  recover  such  damage,  al- 
though the  action  is  in  some  sort  founded  on  a  tort.  Thus,  in 
Knights  V.  Quarles,  (^g)  where  an  administrator  declared  in  as- 
sumpsit against  an  attorney  for  negligence  in  investigating  a  title 
about  to  be  conveyed  to  the  intestate,  and  the  declaration  went  on 
to  allege  special  damage  to  the  personal  estate  ;  the  defendant  de- 
murred ;  and  it  was  urged  on  his  behalf,  that  the  action,  though 
in  form  ex  contractu,  was  in  substance  ex  delicto,  the  breach  of 
promise  complained  of  being  no  more  than  a  tort  arising  out  of  a 
neglect  of  duty.  But  the  court  were  of  opinion  that  there  was  no 
ground  for  the  demurrer,  an  express  promise  being  alleged,  a 
breach  of  it  in  the  lifetime  of  the  intestate,  and  an  injiiry  to  his 
personal  property,  the  truth  of  which  allegations  was  admitted  by 
the  demurrer  ;  that  it  made  no  difference  in  this  case,  whether  the 
promise  was  express  or  implied,  the  whole  transaction  resting  on 
a  contract ;  that  though,  perhaps,  the  intestate  might  have  brought 
case  or  assumpsit  at  his  election,  assumpsit  being  the  only  rem- 
edy for  the  administrator,  it  was  very  necessary  the  action  should 
be  maintained,  or  the  defendant  might  escape  out  of  the  conse- 
quences of  his  misconduct,  and  the  intestate's  estate  suffer  an  irrep- 
arable injury.  It  was  further  observed,  that  if  a  man  contracted 
for  a  safe  conveyance  by  a  coach,  and  sustained  an  injury  by  a  fall, 
by  which  his  means  of  improving  his  personal  property  were  de- 
stroyed, and  that  property  in  consequence  injured,  —  though  it 
was  clear,  he,  in  his  lifetime,  might,  at  his  election,  sue  the  coach 
proprietor  in  contract  or  in  tort,  it  could  not  be  doubted  that  his 
executor  might  sue  in  assumpsit  for  the  consequences  of  the  coach 
proprietor's  breach  of  contract.  (A) 

The  above  rule  of  the  common  law  that  actio  personalis  *  mori- 
tur  cum  persond,  seems  never  to  have  been  applied  by   Whether 
the  old  authorities  to  causes  of  action  on  contracts.     On   actioper- 
the  contrary,  those  authorities  are  uniform,  that  this   S?-'c»m' 
maxim  is  always  to  be  understood  of  a  tort,  and  that  the  i'«''«''"<"=a° 

J  '  ever  be  ap- 

personal  representative  may  sue,  by  the  common  law,  not  pii^d '»  ^- 
only  for  all  debts  due  to  the  deceased  by  specialty  or    contracts: 
otherwise,  but  for  all  covenants  and  indeed  all  contracts  with  the 

(g)  2  Brod.  &  B.  102 ;    S.  C.  4  Moore,    way  Company,  19  C.  B.  N.  S.  242,  per 
532.  Willes  J. 

(A)  See  accord.  Alton  v.  Midland  Rail- 

vouii.  -2  [799]     [800] 
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testator  broken  in  his  lifetime.  («')  And  the  reason  appears  to  be 
that  these  are  choses  in  action,  and  are  parcel  of  the  personal  es- 
tate, in  respect  of  which  the  executor  or  administrator  represents 
the  person  of  the  deceased,  and  is  in  law  his  assignee.  (/)  But 
these  authorities  have  been  limited  by  modern  decisions  hereafter 
to  be  mentioned,  and  must,  at  this  day,  be  understood  with  some 
qualification. 

A  qualification  has,  in  the  first  place,  been  introduced  by  the 
where  the  modern  case  of  Chamberlain  v.  Williamson,  (Jc)  which 
contract  seems  to  have  established  that  no  action  is  maintainable 
iury^to  the  ^^  ^^  executor  or  administrator  upon  an  express  or  im- 
person:  plied  promise  to  the  deceased,  where  the  damage  con- 
sisted entirely  in  the  personal  suffering  of  the  deceased,  without 
any  injury  to  his  personal  estate.  "  Executors  and  administra- 
tors," said  Lord  EUenborough  in  that  case,  "  are  the  representa- 
tives of  the  personal  property,  that  is,  the  debts  and  goods  of  the 
deceased,  but  not  of  their  wrongs,  except  where  those  wrongs  op- 
erate to  the  temporal  injury  of  their  personal  estate."  Accord- 
ingly it  was  there  held  that  an  executor  or  administrator  cannot 
have  an  action  for  a  breach  of  promise  of  marriage  to  the  deceased, 
where  no  special  damage  to  the  personal  estate  can  be  stated  on 
the  record.  (V)  So  *  with  respect  to  injuries  affecting  the  life  and 
health  of  the  deceased ;  all  such  as  arise  out  of  the  unskilfulness 

({)  See  Com.  Dig.  Administration,  B.  court  held  that  the  action  was  not  main- 

13;  Covenant,  B.  1  ;  Bac.  Abr.  Exors.  N.  tainable.     [See  Lattimore   u.  Simons,    13 

(j)  2  Cr.,  M.  &  R.  597 ;  ante,l&%.  Serg.  &   R.   183;  Stebbins   v.  Palmer,   1 

(i)  2  M.  &  Sel.  408 ;   [2Chitty  PI.  (16th  Pick.  71.    An  action  for  breach  of  promise 

Am.  ed.)  120.]  of  marriage  does  not  survive  the  plaintiff's 

(I)  Mr.  Serjeant  Peake,  who  argued  in  death,  unless,  perhaps,  where  some  special 

Chamberlain  v.  Williamson,  in  support  of  damage  to  property,  such  as  would  of  itself 

the  executor's  right,  stated  that  a  case  of  sustain   an  action,   is  alleged.     Hovey  v. 

the  sort  had  been  lately  before  the  K.  B.  Page,  55  Maine,  142;  Smith  v.  Sherman, 

in  Ireland,  in  which  the  action  had  been  4  Gush.  408,  412,  413  ;  Colt  J.  in  Kelley  v. 

held  maintainable.    But  that  learned  per-  Riley,  106  Mass.  341 ;  Harrison  k.  Moseley, 

son  did  the  writer  the  favor  of  informing  31  Texas,  608  ;  Gibbst).  Belcher,  30  Texas, 

him,  that  although  he  (Serjeant  Peake)  79;  Woodward  «.  Chicago  &c.  R.  Co.  23 

was  so  instructed  by  his  client,  he  after-  Wise.  400;  Browner  u.  Sterdevant,  9  Geo. 

wards  received  a  letter  from  Mr.  Gould  of  69  ;   Baltimore  &c.  R.  R.  Co.  u.  Ritchie, 

the  Irish  bar,  informing  him  that  no  such  31  Md.  191 ;  Wade  v.  Kalbfleisch,  16  Abb. 

case  had  occurred  in  the  court  of  K.  B.  Pr.  N.  S.  104 ;  post,  1724,  note  (s).      But 

there,  but  that  in  the  year  1813,  a  case  of  in  Shuler  v.  Millsaps,  71  N.  Car.  297,  this 

—  Administrator  of  Tewtry  v.  O'Kegan  action  was  held  to  survive  the  death  of  the 

(in  which  he  was  counsel),  had  come  be-  defendant.] 
fore  the  court  of  exchequer,  and  that  the 

[801] 
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of  medical  practitioners,  (P)  the  imprisonment  of  the  party  brought 
on  by  the  negligence  of  his  attorney,  (Z^)  generally  speaking,  no 
action  can  be  sustained  by  the  executor  or  administrator  on  a 
breach  of  the  implied  promise,  by  the  person  employed  to  exhibit 
a  proper  portion  of  skill  and  attention  ;  such  cases  being,  in  sub- 
stance, actions  for  injuries  to  the  person,  (w) 

A  further  qualification  of  the  old  authorities  has  taken    actions 

1  •  r  1      ■  1       !•       1     1  upon  cove- 

place  in  respect  of  contracts  relating  to  the  freehold.  uants  real: 

It  has  been  settled  from  the  earliest  times,  that  the  right  to 
sue  upon  covenants  real  will  in  many  cases  descend  to  the  heirs  of 
the  covenantee,  or  go  to  his  assignee,  to  the  exclusion  of  the  ex- 
ecutor, (m^)  Thus,  if  a  feoffment  be  made  in  fee,  and  the  feoffer 
covenants  to  vyarrant  the  lands  or  otherwise,  to  the  feoffee  and  his 
heirs,  in  this  case  the  heir  of  the  feoffee  shall  take  advantage  of 
the  covenant,  (m)  So  the  interest  in  a  covenant  to  levy  a  fine  has 
been  taken  to  be  an  inheritance  descending  to  the  heir  of  the  cov- 
enantee, (o)  And  the  heir  may  have  an  action  on  a  covenant 
real,  although  nothing  has  descended  on  him  from  the  ancestor, 
with  which  the  covenant  can  run.  As  if  A.  covenant  with  B.  and 
his  heirs  to  infeoff  B.  and  his  heirs,  and  B.  dies  before  it  be  done, 
in  this  case  his  heirs  shall  take  advantage  of  it.  (p)  So  where 
three  coparceners  purchased  land  in  fee  and  mutually  covenanted 
for  them  and  their  heirs,  with  them  *  and  every  of  them  and  their 
heirs,  that  the  survivors  should  convey  to  the  heirs  of  such  as 
should  die  first,  it  was  resolved  that  this  was  a  real  covenant,  and 
went  to  the  heir  of  the  covenantee,  (g')  And  a  covenant  which 
runs  with  the  land  will  go  to  the  heir,  not  only  without  naming 
him,  but  where  it  is  made  with  the  covenantee  and  his  execu- 
tors, (j) 

(/')    [Actions    against   physicians    for        (mi)  [1  Chitty  PI.  (16th  Am.  ed.)   22, 

malpractice  survive   by   statute   in   Indi-  and  note  (/)   and  cases ;   2    Sugdcn  V.  & 

ana,  though  not  at  common  law.    Long  P.  (8th  Am.  ed.)  577,  note  (g).] 
t>.  Morrison,  14  Ind.  595.    Such  actions  do        (n)  Touchst.  175. 
not  survive  against  the  physician's  execu-        (o)   Winter  v.  D'Evreux,  3  P.  Wvaa. 

tor,  in  New  Hampshire.     Vittum  v.  Gil-  189,  note  (B). 
man,  48  N.  H.  416.]  (p)  Fitz.  N.  B.  145,  C;   Touchst.  175. 

(P)  [An  action  against  an  attorney  for        (q)  "Wooton  v.  Cooke,  Jenk.  241 ;  S.  S. 

neglect   survives   his   decease.     Miller  v.  And.  53,  pi.  132  ;  Benl.  228 ;  Dyer,  337  6; 

Wilson,  24  Penn.  St.  114.]  Touchst.  175. 

(m)    2  M.  &  Sel.  415,  416.    See  ante,        (r)  Lougher  v.  Williams,  2  Lev.  92.   So 

799,  800,  as  to  the  cases  where  actions  of  where  the  heir  assigned  a  breach  in  cove- 

this  kind  are  maintainable.  nant,  that  the  premises  were  out  of  repair 

[802] 
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where  a 
formal 
breach 
only  has 
taken  place 
in  the  tes- 
tator's life- 
time, but 
the  sub- 
stantial 
damage 
has  arisen 
since  his 
death. 


But  if  such  a  covenant  had  been  broken  in  the  lifetime  of  the 
testator,  or  intestate,  it  should  seem,  according  to  the  old  authori- 
ties before  mentioned,  that  the  rule  was,  that  the  executor  or  ad- 
ministrator might  sue  upon  it.  (r^)  Thus  it  is  laid  down  in 
Comyn's  Digest,  («)  that  if  a  man  covenants  with  B.,  his  heirs 
and  assigns,  upon  a  grant  or  conveyance  of  an  inheritance,  the  ex- 
ecutor or  administrator  may  have  covenant  for  damages  upon  a 
breach  in  his  lifetime,  (f) 

*  This  rule,  however,  has  been  directly  qualified  by  the  decision 
of  the  case  of  Kingdon  v.  Nottle,  (m)  followed  by  that 
of  King  V.  Jones,  («)  in  which  cases  it  was  held  that 
where  there  are  covenants  real,  that  is,  which  run  with 
the  land,  and  descend  to  the  heir,  though  there  may 
have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet 
if  the  substantial  damage  has  taken  place  since  his  death, 
the  real  representative,  and  not  the  personal  is  the 
proper  plaintiff,  (v^} 
In  Kingdon  v.  Nottle,  a  grantor  of  an  estate  in  fee  had  cove- 

tali  die  et  per  decern  annos,  which  included  Wadsworth,  21  Wend.  120;  Burnham  v. 
part  of  his  ancestor's  time ;  after  verdict 
for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment  that  part  of  the  ten  years  oc- 
curred in  the  life  of  the  ancestor ;  but  it  was 
laid  down  by  Holt  C.  J.  that  if  the  prem- 
ises were  out  of  repair  in  the  time  of  the 
ancestor,  and  continued  so  in  the  time  of 
the  heir,  it  was  a  damage  to  the  heir,  and 
the  jury  mustgive  as  much  in  damages  as 
will  put  the  premises  into  repair ;  but  that 
thereby  no  damages  are  given  in  respect  of 
the  time  the  premises  continued  in  decay, 
but  in  respect  of  what  it  will  cost  at  the 
time  of  action  brought  to  put  the  premises 
in  repair ;  wherefore  per  decern  annos  was 
frivolous.  Vivian  v.  Campion,  1  Salk. 
141;  S.  C.  Holt,  178;  2  Ld.  Eaym.  1125. 
According  to  a  report  of  this  case  in  11 
Mod.  45  (a  book,  it  must  be  allowed,  of 
indifferent  authority).  Lord  Holt  added, 
that  the  heir  ought  not  to  allege  a  breach 
in  the  ancestor's  time,  because  that  belongs 
to  the  executor. 

(rl)   [1   Chitty  PI.   (16th  Am.  ed.)  22, 
note  {I)  and  cases ;  2  Sugdeu  V.  &  F.  (8th 
Am.  ed.)  577,  note  (j) ;  McKinstry  w.  Ben- 
son, 3  John.  Gas.  (2d  ed.)  562  ;  Beddoe  v. 
[803] 


Lasselle,  35  Ind.  425.] 

(s)  Tit.  Covenant,  B.  1. 

{t)  See,  also,  "Wentw.  Off.  Ex.  160, 
14th  ed.,  where  it  is  said,  "Perhaps  some 
will  doubt  of  covenant  touching  inherit- 
ance, viz,  the  assurance  of  lands,  or  en- 
joyment thereof  free  from  this  or  that  in- 
cumbrance, or  the  like ;  yet  even  in  those 
cases,  if  the  covenant  were  broken  in  the 
testator's  lifetime,  I  think  clearly  the 
action  is  accrued  to  the  executor,  for  that 
his  testator  was  to  recover  damages  in  the 
action  of  covenant  for  that  breach ;  and 
he  being  entitled  to  these  damages  as  prin- 
cipal, and  not  any  accessory  thing  in  that 
action,  the  law  hath  cast  that  action  upon 
the  executor." 

(«)  1  M.  &  Sel.  355. 

(w)  5  Taunt.  418 ;  S.  C.  1  Marsh.  107 ; 
affirmed  in  error  in  4  M.  &  Sel.  188. 

(wi)  [But  see  Wilde  J.  in  Clark  v. 
Swift,  3  Met.  390;  Mitchell  u.  Warner,  5 
Conn.  497 ;  4  Kent,  472 ;  Watson  v.  Blaine, 
12  Serg.  &  E.  131 ;  2  Sugden  V.  &  P. 
(8th  Am.  ed.)  577,  note  (g) ;  Logan  v. 
Moulder,  1  Pike,  313.] 
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nanted  with  the  grantee,  that  he  was  seised  in  fee  and  had  a  right 
to  convey,  &c.  And  it  was  held  that  the  executor  of  the  grantee 
could  not  maintain  an  action,  assigning  for  breach  that  the  grantor 
was  not  seised  in  fee  and  had  not  a  right  to  convey,  (w)  In  King 
V.  Jones,  a  vendor  had  covenanted  with  the  vendee  and  his  heirs 
for  further  assurance  on  request,  and  a  request  was  made  by  the 
vendee  in  his  lifetime  to  have  a  fine  levied,  but  no  such  fine  was 
levied,  and  the  vendee  was  not  evicted  during  his  lifetime,  but  his 
heir  was  afterwards  evicted.  And  it  was  held,  that  as  the  ultimate 
damage  had  not  been  sustained  in  the  time  of  the  ancestor,  the 
action  remained  to  the  heir  in  preference  to  the  executor,  although 
the  breach  accrued  in  the  ancestor's  lifetime  by  the  request  and 
refusal.  (2;) 

But  it  was  admitted  by  the  judges,  in  these  cases,  that  when 
the  ultimate  damage  is  sustained  in  the  lifetime  of  the  ancestor,  as 
where  he  is  evicted,  and  the  land,  and  consequently  the  covenant, 
does  not  descend  to  the  heir,  there  the  executor  only  can  sue  upon 
the  covenant.  («/)  And  the  *  court,  with  this  distinction,  recog- 
nized the  decision  of  Lucy  v.  Levington,  (2)  where  it  was  held 
that  the  executor  might  recover  for  a  breach,  in  his  testator's  life, 
of  a  covenant  for  quiet  enjoyment. 

In  the  before  mentioned  case  of  Knights  v.  Quarles,  (a)  an 
action  of  assumpsit  was  brought  by  an  administrator,    actions  on 
against   an    attorney,  for  negligence  in  investigating  a   contracts 
title  about  to  be  conveyed  to  the  intestate,  by  means  of   seairelat- 
which  the  premises  were  conveyed  to  him  with  a  bad   '°^  "  *" 
title ;  and  the  declaration  went  on  to  aver  that  the  testator  was 
thereby  unable  to  sell  the  property,  and  alleged  special  damage  to 
the  personal  estate.     It  was  objected,  on  demurrer  to  the  declara- 
tion, that  this  was  a  contract  regarding  land  on  which  an  admin- 

(10)  In  another  action  of  the  same  name,  eluding  the  heir,  viz,  that  the  ancestor 

in  4  M.  &  Sel.  53,  it  was  held  that  the  ac-  having  been  evicted  in  his  lifetime,  noth- 

tion  was  properly  brought  by  a  devisee.'  ing  descended  to  the  heir,  does  not  ap- 

[x]  It  was  held  by  Mr.  Justice  Bayley,  pear  quite  satisfactory,  inasmuch  as  an 

in  the  case  of  Kingdon  v.  Nottle,  1  M.  &  heir  may  sue  on  a  covenant  real,  though 

Sel.  362,  that  if  the  executor  could  allege  he  takes  nothing  by  descent.     See  ante, 

in  his  declaration  that  the  testator  was  pre-  801. 

vented  from  selling  the  estate  by  the  as-        (z)  2  Lev.  26  ;  S.  C.  2  Keb.  831 ;  Vent. 

signed  breach  of  the  covenant,  perhaps  he  175. 
might  maintain  the  action.  (a)  2  Brod.  &  B.  102  ;  S.  C.  4  Moore, 

{y)  1  M.  &  Sel.  365,  366 ;  5  Taunt.  427.  532 ;  ante,  799. 
The  reason  assigned  in  this  case  for  ex- 
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istrator  could  not  sue.  But  the  court  of  common  pleas  unani- 
mously held  the  action  well  brought. 

In  Orme  v.  Broughton  (6)  the  declaration,  in  an  action  of  as- 
sumpsit by  an  administrator,  alleged  that  in  consideration  that  the 
deceased  had  agreed  to  buy  certain  land  of  the  defendant  at  a 
certain  price,  and  had  paid  him  part  thereof,  as  deposit  money, 
the  defendant  promised  the  deceased  to  furnish  an  abstract  of  a 
good  title  to  the  land,  in  sufficient  time  for  the  completion  of  the 
purchase  by  a  day  specified,  and  that  he  was  requested  by  the  de- 
ceased to  furnish  it,  and  failed ;  by  means  whereof  the  deceased 
lost  the  benefit  of  the  purchase,  and  was  put  to  expense  in  endeav- 
oring to  procure  the  said  title,  and  was  deprived  of  the  use  of 
the  money  deposited.  To  this  declaration  the  defendant  demurred ; 
and  it  was  urged,  in  support  of  the  demurrer,  that  the  contract  was 
still  open  and  existing,  and  that,  though  the  intestate  *  had  re- 
covered damages,  he  might  still  have  brought  a  second  action,  or 
have  proceeded  in  equity  to  enforce  the  performance ;  and  that  the 
damage,  if  any,  was  to  the  heir,  and  not  to  the  administrator. 
But  the  court  of  common  pleas  held  that  the  plaintiff  was  entitled 
to  judgment ;  for  that  there  appeared  on  the  face  of  the  record  a 
personal  contract,  a  breach  of  it  in  the  lifetime  of  the  intestate, 
and  a  loss  to  his  personal  property.  That  after  bringing  an  action 
in  which  the  grievance  alleged  was  a  loss  sustained  by  breach  of 
the  contract,  it  would  be  impossible  to  bring  a  second  action,  or  to 
resort  to  any  other  means  to  enforce  the  contract.  And  that  it 
was  clear  the  heir  could  not  sue  the  defendant ;  for  in  all  the 
cases  where  the  heir  had  sued,  the  action  had  been  on  a  covenant : 
but  he  could  have  no  right  of  action  on  a  mere  agreement  to  sell. 

The  language  of  the  judges  in  the  before  mentioned  ease  of 
whether  an  Chamberlain  v.  Williamson,  (c)  seems  to  justify  an  in- 
^aysu°e'^on  ference  that  the  right  of  an  executor  or  administrator 
brok"enTn  ^°  ®"®  °^  ^  breach  of  contract  made  with  the  deceased  is 
the  testa-      confined  to  cases  in  which  such  breach  can  be  stated  as 

tor  s  life, 

where  no  a  damage  to  the  personal  estate.  And  although  in  the 
thepe^^  °  earlier  case  of  Kingdon  v.  Nottle,  (i)  where  the  plain- 
tate'cln'be  *i^  ^^^^^  ^^  executor,  it  seems  to  have  been  in  some 
stated:  degree  conceded  by  the  court  that  if  any  damage  had 
accrued  to  the  testator  in  his  lifetime,  by  breach  of  the  covenant 

(b)  10  Bing.  533  ;  S.  C.  4  M.  &  Scott,        (c)  Ante,  800. 
417.  (d)  1  M.  &  Sel.  355. 
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real,  the  executor  might  have  maintained  the  action  ;  yet  Lord 
Ellenborough,  when  the  case  of  Kingdon  v.  Nottle  was  again 
brought  before  the  court  (<j)  (the  devisee  then  being  the  plain- 
tiff), appears  to  regard  the  intervening  case  of  Chamberlain  v. 
Williamson  as  having  established  that  the  right  to  sue  is  so  con- 
fined, (e^) 

In  a  former  edition  of  this  work,  the  writer  ventured  to  suggest 
a  doubt,  whether  the  law  thus  considered  was  not  at  variance  with 
two  former  decisions,  viz,  the  case  of  Morley  v.  Polhill,  (/)  and 
that  of  Smith  v.  Simonds,  (^)  which  did  *not  appear  to  have  been 
noticed,  by  the  counsel  or  court,  in  any  of  the  modern  cases  on 
the  subject  of  the  right  of  an  executor  to  sue  on  breaches  of  cove- 
nants, running  with  the  land,  incurred  in  the  lifetime  of  the  tes- 
tator. In  the  former  of  these  two  cases,  it  was  held  that  the 
executor  of  a  deceased  bishop  might  bring  an  action  against  a 
lessee  on  a  breach,  in  the  lifetime  of  the  testator,  of  a  covenant  to 
repair  in  a  former  bishop's  lease.  In  the  latter,  an  administrator 
de  bonis  non  brought  covenant,  and  assigned  for  breach,  in  the 
lifetime  of  his  testator,  that  the  land  was  not  discharged  of  incum- 
brances ;  and  it  was  held  on  error  that  the  action  well  lay. 

This  doubt  has  been  justified  by  the  subsequent  decision  of  the 
court  of  exchequer  in  Raymond  v.  Fitch.  (K)  In  that  case,  the 
question  was,  whether  an  executor  could  sue  the  lessee  of  his  tes- 
tator on  a  breach  of  a  covenant  not  to  fell,  stub  up,  head,  lop,  or 
top  timber  trees,  excepted  out  of  the  demise,  such  breach  having 
been  committed  in  the  lifetime  of  the  testator  ;  and  no  part  of  the 
timber,  loppings,  or  toppings  appearing  to  have  been  removed  by 
the  defendant.  And  it  was  held  in  the  affirmative ;  and  Lord 
Abinger,  in  delivering  the  judgment  of  the  barons,  observed,  that 
it  had  been  urged  on  the  part  of  the  defendant  that  the  limitation 
of  the  old  authorities,  effected  by  the  case  of  Chamberlain  v.  Wil- 
liamson, must  be  applied  to  all  contracts  except  such  as  directly 
relate  to  the  personal  estate,  and  the  performance  of  which  would 
necessarily  be  a  benefit,  and  the  breach  a  damage,  to  the  personal 
estate  of  the  testator,  whether  such  contracts  are  under  seal  or 
not ;  and  that  upon  such  contracts  the  executor  could  not  sue 

(e)  4  M.  &  Sel.  53.  (g)  Comberb.  64. 

(el)  [See  Martin  v.  Baker,  5  Blackf.  232.]         (A)  2  Cr.,  M.  &  R.  588 ;  S.  C.  5  Tyrwh. 
(/)  2  Ventr.  56 ;  S.  C.  3  Salk.  109,  pi.    985. 
10. 
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without  alleging  a  special  damage  to  the  personal  estate.  But 
that  the  case  certainly  did  not  go  that  length ;  and  that  he  and 
the  other  barons  (Parke,  Bolland,  and  Gumey)  thought  that 
such  an  extension  of  the  doctrine  laid  down  in  it  was  not  war- 
ranted by  law,  and  that  it  could  not  be  extended  to  a  contract 
broken  *in  the  lifetime  of  the  deceased,  the  benefit  of  which,  if  it 
were  yet  unbroken,  would  pass  to  the  executor  as  part  of  the 
personal  estate  ;  at  all  events,  not  to  such  a  contract  under  seal ; 
that  the  present  case  was  one  of  that  description ;  that  it  was 
a  case  more  favorable  to  the  executors  than  those  of  Morley  v. 
Polhill,  (i)  Smith  v.  Simonds,  (y)  and  Lucy  v.  Levington,  (A)  in 
which  the  covenant  run  with  the  land  ;  and  that  if  the  last  case 
was  to  be  considered  as  having  been  decided,  as  was  suggested  in 
the  argument,  on  the  ground  that  the  loss  of  rents  and  profits  by 
an  eviction  of  the  testator  was  an  injury  to  the  personal  estate 
(though  such  a  ground  was  not  intimated  in  either  report),  it  was 
difficult  to  say  that  the  loss  of  the  shade  and  casual  profits  of  trees 
was  not  equally  so. 

It  should  be  observed,  that  in  the  case  of  Raymond  v.  Fitch, 
above  stated,  the  covenant  in  question  was  purely  collateral,  and 
did  not  run  with  the  land  ;  for  the  trees,  which  it  was  covenanted 
not  to  fell,  &c.  were  excepted  from  the  demise  ;  and  therefore  the 
heir  or  devises  of  the  land,  on  which  the  trees  grew,  could  not  sue 
for  a  breach  of  the  covenant,  whether  incurred  before  or  after  the 
death  of  the  covenantee.  Unless,  therefore,  the  executor  had  the 
power  to  sue,  all  remedy  was  lost. 

The  authority  of  this  decision  was  fully  confirmed  and  acted  on 
in  the  subsequent  case  of  Ricketts  v.  Weaver,  (T)  in  which  it  was 
held  that  an  executor  of  a  tenant  for  life  may  sue  for  a  breach, 
incurred  in  the  testator's  lifetime,  by  his  lessee,  of  a  covenant  to 
repair,  without  averring  any  damage  to  his  personal  estate.  And 
the  result  of  the  case  of  Raymond  v.  Fitch  was  stated  by  Parke  B. 
to  be,  that  unless  it  be  a  covenant  in  which  the  heir  alone  can  sue 
(according  to  Kingdon  v.  Nottle,  (m)  and  King  v.  Jones)  (n)  for 
a  breach  of  the  covenant  in  the  lifetime  of  the  testator,  *  the  ex- 
ecutor can  sue,  except  it  is  a  mere  personal  contract,  in  which  the 
rule  applies  that  actio  personalis  moritur  cum  persond. 

(i)  Ante,  805.  {I)  12  M.  &  W.  718. 

{j)  Ante,  805.  (m)  Ante,  803. 

{k)  Ante,  804.  (n)  Ante,  803. 
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An  action  will  lie  for  an  executor  or  administrator  upon  a  prom- 
ise made  to  the  deceased  for  the  exclusive  benefit  of  a  third  party. 
Thus,  where  A.  promised  to  B.  that  if  B.  would  pay  301.  to  C, 
his  son,  who  was  married  to  D.,  the  daughter  of  A.,  that  then  he 
would  pay  1001.  to  D.,  his  daughter,  at  such  a  time ;  B.  paid  the 
501.  to  C,  and  A.  failed  of  the  payment  of  the  1001.  B.  died  in- 
testate ;  E.,  his  executor,  brought  an  action  upon  the  case  upon 
assumpsit,  upon  the  promise  made  to  B.,  the  intestate  ;  and  it  was 
adjudged  that  the  action  did  well  lie  by  the  administrator,  al- 
though he  should  have  no  benefit  by  it  if  he  did  recover,  (o) 

Wherever  the  reversion  is  for  years,  the  executor  or  administra- 
tor is  of  course  the  only  party  capable  of  suing  on  a    Actions  on 
covenant  made  with  the  lessor,  whether  it  run  with  the    ^y^^xecu- 
land  or  be  in   gross.  (  p)     An  executor  of   tenant  for   '<"■  °/  '■^- 

o  .  versioner 

years  is  expressly  within  the  statute  of  32  Hen.  8,  c.  34,   for  years. 
and  may  maintain  covenant  against  the  assignee  of  the  reversion. 


SECTION  11. 

Particular  Instances  where  the  Executor  or  Administrator  is  en- 
titled to  Choses  in  Action  which  the  Deceased  might  have  put  in 
Suit,  and  where  not. 

The  cases  hitherto  collected  on  this  subject  have  been  pointed 
out  merely  to  develop  the  general  principle  as  to  the  right  of  ex- 
ecutors and  administrators  to  the  choses  in  action  on  which  the 
deceased  himself  might  have  sued.  It  remains  to  advert  to  some 
particular  instances  respecting  this  portion  of  an  executor's  or  ad- 
ministrator's estate,  as  *  well  in  which  his  title  has  been  denied  as 
where  it  has  been  established. 

First,  as  to  annuities.  An  annuity  is  a  yearly  payment  of  a 
certain  sum  of  money  granted  to  another  in  fee,  for  life, 

.  1  .  ,  ^1  ,  Annuities. 

or  for  years,  chargmg  the  person  oi  the  grantor  only,  (g) 

(o)  Bafield  v.  Collard,  Sty.   6;   S.  C.  (?)  Co.  Lit.  14i  6.    [See  posi,  1195,  note 

Aleyn,   1 ;    [Hall   v.   "Walbridge,    2  Aik.  (n^).    In  Eyre  v.  Golding,  5  Binn.  475, 

(Vt.)  215,  219.      So    an    executor  may  Tilghman  C.  J.  says  there  is  a  difference 

maintain  an  action  on  notes  made  to  the  between  a  legacy  of  a  sum  of  money  to 

testator,  and  secured  by  mortgage,  though  one  for  the  term  of  his  life,  and  a  bequest 

specifically  hequeathed    by   the    testator,  of  a  sum  to  be  paid  annually  for  life.    In 

Cryst  V.  Cryst,  1  Smith  (Ind.),  370.]  the  former  case,  the  legacy  not  being  pay- 

{p)  Eoscoe  on  Actions,  442.     See  Mac-  able  till  the  end  of  a  year  from  the  testa- 

kay  V.  Mackreth,  2  Chitt.  Rep.  461.  tor's  death,  carries  no  interest  that  year. 
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As  it  concerns  no  land,  it  is  so  far  considered  personal  property, 
that  although  granted  to  a  man  and  his  heirs  or  the  heirs  of  his 
body,  it  is  not  an  hereditament  within  the  statute  of  mortmain,  7 
Edw.  1,  stat.  2,  (r)  nor  entailable  within  the  statute  de  donis;  (s) 
and  Lord  Coke  calls  an  annuity  granted  to  a  man  and  his  heirs  a 
fee  simple  personal,  (f)  But  in  one  respect,  most  important  to 
the  present  subject,  an  annuity  partakes  of  the  nature  of  real 
property,  viz,  that  when  granted  with  words  of  inheritance,  it  is 
descendible,  and  goes  to  the  heir,  to  the  exclusion  of  the  execu- 
tor, (m)  Unless,  however,  words  of  inheritance  are  employed  in 
the  grant,  it  has  been  held  that  the  annuity  will  pass  to  the  ex- 
ecutors. As  where  a  testator  gave  his  real  and  personal  estate  to 
his  wife,  subject,  amongst  other  bequests,  to  an  annuity  of  50?.  to 
A.  ^.forever ;  and  it  was  held,  that  for  want  of  the  word  heirs 
in  the  gift,  the  annuity  passed,  on  A.  B.'s  death,  to  his  personal 
representative,  (t)) 

There  have  been  some  modern  decisions  on  the  question  whether 
annuities  are  to  be  considered  real  or  personal  estate.  In  Lord 
Stafford  v.  Buckley,  (x)  Lord  Hardwicke  decided  that  an  annuity 
in  fee  of  1,000L,  granted  by  King  Charles  the  Second  out  of  the 
Barbadoes  duties,  was  not  a  realty  within  the  statute  de  donis,  or 
statute  of  frauds  ;  and  his  lordship  said  it  was  a  personal  inherit- 
ance, which  the  law  suffers  to  descend  to  the  heir.  («/)     In  Lady 

But  in  the  latter,  the  first  payment  of  the  (r)  Co.   Lit.   2   o,   note    (1),   by   Har- 

annuity  must  be  made  at  the  end  of  the  grave. 

fii-st  year,  or  the  intention  of  the  testator  (s)  Co.  Lit.  20  a,  and  note  (4),  by  Har- 

is  not   complied  with.     You  must  count  grave. 

the  time  immediately  from  his  death,  or  (()  Co.  Lit.  2  a. 

the  legatee  will  not  receive  the  annuity  (u)  Turner  v.  Turner,  Ambl.  782,  783 ; 

annually  during  life.     This  principle  has  Stafford  v.  Buckley,  2  Ves.  sen.  179. 

been    affirmed    in    Pennsylvania,   in    an  (y)  Taylor  k.  Martindale,  12  Sim.  158; 

opinion  given  by  Sargeant  J.  in  Hilyard's  Parsons  v.  Parsons,  L.  E.  8  Eq.  Ca.  260. 

Estate,  5  Watts  &  S.  31.    It  is  recognized  (x)  2  Ves.  sen.  170. 

and   acted   upon   also   by  King  P.  J.  in  (y)  i  Ves.  sen.   178.     The  duties  were 

Bird's  Estate,  2  Parsons,  172.     See  Bird-  on  exports  from  the  island,  and  no  reser- 

sall  V.  Hewlett,  1   Paige,  83 ;  Booth  v.  vation  out  of  the  island,  although  they 

Ammerman,  4  Bradf  Sur.  129 ;  Lawrence  arose  out  of  the  produce.     In  Mr.  Har- 

V.  Embree,  3  Bradf.  Sur.  364.     Where  an  grave's  note   (4)    to   Co.  Lit.  20  a,  it  is 

annuity  is'  given  by  will,  with  a  direction  stated    that,  according   to   a   manuscript 

that  it  be  paid  quarter  yearly,  the  first  note  of  the  same  case.  Lord  Hardwicke, 

payment  is  to  be  made  at  the  end  of  three  in   giving  his  opinion,  said  that  an  an- 

months  after  the  testator's  death.    Wiggin  nuity  out  of  the  post-office  or  excise,  sa- 

V.  Swett,  C  Met.  194 ;  Phelps  v.  Culver,  6  vors  no  more  of  the  realty  than  money. 

Vt.  430;  post,  1389.] 
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Holdernesse  *  v.  Lord  Carmarthen,  (2)  Lord  Thurlow  held  that  an 
annuity  of  4,0001.  charged  upon  the  post-office,  until  a  sum  of 
100,000Z.  should  be  paid,  in  order  to  be  laid  out  in  land,  was  a 
mere  personal  annuity.  In  Aubin  v.  Daly  («)  it  was  held  by  the 
court  of  king's  bench,  with  respect  to  the  same  annuity  which 
was  the  subject  of  Lord  Hardwicke's  decision  in  Lord  Stafford  v. 
Buckley,  that  the  legal  estate  and  interest  in  it  passed  by  a  will, 
not  executed  according  to  the  statute  of  frauds,  in  which  there 
was  a  residuary  clause  bequeathing  all  the  rest,  residue,  and  re- 
mainder of  the  personal  estate,  of  what  kind  and  nature  whatso- 
ever, to  the  executors.  (S) 

These  cases  of  personal  annuities  in  fee  seem  to  form  an  excep- 
tion to  two  general  rules  ;  the  one  that,  before  the  new  statute 
of  wills  (1  Vict.  c.  26)  came  into  operation,  what  would  devolve 
upon  the  heir  could  not  be  devised  from  him  but  by  a  will  at- 
tested according  to  the  statute  of  frauds ;  and  the  other,  that 
though  personalty  be  specifically  bequeathed,  it  will  in  the  first  in- 
stance vest  in  the  executor,  and  form  part  of  his  estate. 

In  the  cases  of  annuities  above  mentioned,  the  foundation  of  the 
decision  that  they  were  personal  property,  was,  that  canal 
*they  were  in  no  way  connected  with  land.  But  where  ^'^"^^'  ^''' 
an  inheritance  is  granted,  which  arises  out  of  land,  it  is  consid- 
ered real  property,  and,  d  fortiori,  will  not  go  to  the  executor.  In 
Buckeridge  v.  Ingram,  (c)  shares  in  the  navigation  of  the  river 
Avon,  under  the  statute  10  Anne,  were  held  real  estate,  (d}  So 
in  Howse  v.  Chapman,  (e)  a  share  in  the  Bath  navigation  was 
held  to  be  real  property,  which  descended  to  the  heir ;  and  the 
same  was  holden  as  to  a  New  River  share.  (/)     But  in  Bligh  v. 

(z)  1  Bro.  C.  C.  377.  ner  and  form  aforesaid,  immediately  after 

(a)  4  B.  &  Aid.  59.  the  decease  of  his  wife.     Shadwell  V.  C. 

(b)  But  where  the  testator  devised  his  held  that  the  niece  took  a  legal  reni-c/iarj'e 
freehold  estates  to  A.  and  B.  and  their  of  20l.  per  annum  in  fee.  Ramsay  u. 
heirs  in  trust,  to  permit  his  wife  to  hold  Thomgate,  16  Sim.  575. 

and  enjoy  the  same,  and   to  receive  the  (c)  2  Ves.  jr.  653. 

rents  thereof  for  her  life;  and  after  her  (d)  Portmorew.Bunn.l  B.&C.699,702. 

decease,  in  trust  to  permit  his  nephew,  his  (e)  4  Ves.  543. 

heirs  and  assigns,  to  hold  and  enjoy  the  (/)  Drybutter  v.  Bartholomew,  2  P. 

estates,  and  to  receive  the  rents  thereof  Wms.  J27 ;  Davall  v.  New  River  Comp. 

for  ever,  but  subject  to  the  payment  of  3  De  G.  &  Sm.  394.    A  lease  of  a  light- 

20Z.  yearly  forever,  to  his  niece,  her  ex-  house,  and  the  tolls  thereof,  by  the  Cor- 

ecutors,  administrators,  and  assigns;  with  poration  of  Trinity  House,  has  been  held 

the  payment  of  which  sum  the  testator  to  be  a  chattel  real.    Ex  parte  Ellison,  2 

made  chargeable  his  said  estates,  in  man-  Y.  &  Coll.  Ex,  528. 
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Brent  (^)  the  court  of  exchequer  held  that  shares  in  the  Chel- 
sea Water  Works  were  to  be  considered  as  personal  property.  And 
it  has  been  usual  of  late  years  when  acts  of  parliament  are  ob- 
tained for  the  making  of  navigable  canals,  and  similar  works,  to 
procure  a  clause  to  be  inserted,  directing  that  the  shares  shall  be 
deemed  to  be  personal  estate.  Qi) 

It  is  here  necessary  to  notice  the  rights  of  executors  and  admin- 
Stock  in  istrators  with  respect  to  property  in  the  public  funds.  The 
funds:  statute  1  Geo.  1,  sect.  2,  c.  19,  after  creating  a  capital  or 
joint-stock,  on  which  annuities  at  the  rate  of  5  per  cent,  were  to 
be  attending,  declares  (sect.  9),  "that  all  persons  who  shall  be 
entitled  to  any  of  the  said  annuities,  and  all  persons  lawfully 
claiming  under  them,  shall  be  possessed  thereof,  as  of  personal  es- 
tate, and  the  same  shall  not  descend  to  the  heir."  It  then  enacts 
(sect.  11),  that  no  method  of  assigning  or  transferring  the  stock 
other  than  -that  pointed  out  by  the  act,  shall  be  good  and  available 
in  law ;  and  it  is  provided  by  the  12th  section,  that  any  person 
possessed  of  the  stock,  with  the  annuity  attending  the  same,  may 
devise  the  same  by  writing,  attested  by  two  witnesses,  but  *  that 
no  such  devisee  shall  receive  payment,  till  so  much  of  the  devise 
as  relates  to  the  stock  be  entered  in  the  proper  office  at  the  bank  ; 
and  in  default  of  such  devise,  the  stock  and  annuities  attending 
the  same  shall  go  to  the  executor  and  administrator,  (hy) 

The  other  acts  creating  new  stocks  contain,  almost  all  of  them, 
provisions  nearly  similar ;  and  these  provisions  have  created  a 
doubt,  whether  it  was  not  the  intention  of  the  legislature  that 
stock  should,  by  the  will,  pass  to  the  devisee,  without  the  assent 
of  the  executor,  and  without,  in  the  first  instance,  vesting  in  him, 
and  being  assets  in  his  hands,  (i)  But  a  series  of  modern  deci- 
sions seems  now  to  have  established  that  stock,  having  been  made 
personal  property  by  the  statutes,  is  like  all  other  personal  prop- 
erty, assets  in  the  hands  of  the  executor ;  and  consequently,  that 
although  specifically  devised,  it  must,  in  the  first  instance,  devolve 
upon  the  executor  ;  and,  till  he  assents,  the  legatee  has  no  right 

(g)  2  Y.  &  Coll.  Ex.  268.     See  Hay-  Met.  421,426;  Sargent  u.  Essex  Marine 

ler  V.  Tucker,  4  Kay  &  J.  248,  per  Wood  By.  Corp.  9  Pick.  202 ;  Eames  v.  Wheeler, 

V.  C.  19  Pick.  442.] 

(h)  See  Thompson  w.  Thompson,  1  Coll.  (i)  Pearson  v.  Bank  of  England,  2  Bro. 

381;  Robinson  «.  Addison,  2  Bear.  515.  C.  C.  529';  S.   C.  2  Cox,   175;  Bank   of 

(Ji)  [See  Hutchins  v.  State  Bank,  12  England  v.  Lunn,  15  Ves.  572,  578. 
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to  the  legacy.  (^)  And  now  by  stat.  8  &  9  Vict.  c.  91,  s.  1,  it  is 
expressly  enacted,  that  all  stock  standing  *  and  which  shall  here- 
after stand,  in  the  name  of  any  deceased  person,  shall  and  may  be 
assigned  and  transferred  by  the  executors  or  administrators  of 
the  deceased,  notwithstanding  any  specific  bequest  thereof ;  with 
a  proviso  that  the  bank  shall  not  be  required  to  allow  the  execu- 
tor or  administrator  to  transfer  any  stock  or  receive  the  dividends 
thereon,  until  the  probate  or  letters  of  administration  shall  have 
been  left  at  the  bank  for  registration  ;  and  that  the  bank  may 
require  all  the  executors  who  shall  have  proved  the  will  to  join 
and  concur  in  any  transfer. 

It  is  a  singular  result  of  the  cases  on  this  subject,  that,  notwith- 
standing the  apparently  express  words  of  the  statutes    . 
respecting  stock,  it  was  not  deemed  necessary  before  the   pass  stock 

attesting 

new  statute  of  wills  (1  Vict.  c.  26),  that  a  will,  in  order  witness  not 
to  pass  stock,  should  be  attested  by  two  witnesses.  (T)  "^"^^^^"^"^y- 
A  bequest  of  stock,  whether  the  will  was  or  was  not  attested  by 
two  witnesses,  was  considered  effectual  to  pass  the  subject  be- 
queathed to  the  legatee.  "  Under  all  the  acts,"  says  Lord  Eldon, 
in  Ripley  v.  Waterworth,  (jii)  "  stock  cannot  be  given,  except 
with  two  witnesses  ;  yet  this  court  often  considers  it  given,  with- 
out witnesses  ;  "  and  for  the  purpose  of  a  residuary  bequest.  Lord 
Thurlow  has  said,  the  executor  takes  it  as  executor,  but  takes  it 
still  under  the  will ;  yet  it  is  expressly  against  the  statutes  requir- 
ing expressly  two  witnesses.  He  reasons  it  thus :  that  the  will 
was  a  direction  to  the  executor  how  to  apply  it,  though  it  was  not 

(h)  Bank  of  England  v.  Moffatt,  3  Bro.  able  to  E.  C.  for  her  own  use.     These  or- 

C.  C.  260 ;  Bank  of  England  v.  Parsons,  ders  having  been  served  upon  the  Bank  of 

5  Ves.  665;  Bank  of  England  v.  Lunn,  15  England,  the  bank  refused  in  consequence 

Ves.  569;  Eranklin  w.  Bank  of  England,  to  pay  the  dividends  upon  the  12,058^  6s. 

I  Buss.  Chanc.  Cas.  575;  9  B.  &  C.  156.  8rf.  to  the  executors  under  A.'s  will,  and 
See,  also,  Churchill  v.  Bank  of  England,  they  brought  an  action  against  the  bank 

II  M.  &  W.  323.  In  that  case  A.  being  to  recover  those  dividends;  and  the  bank 
possessed  of  12,058i.  6s.  %d.  new  three-  then  applied  for  a  stay  of  proceedings  on 
and-a-half  per  cent,  stock,  bequeathed  to  payment  of  a  portion  of  the  dividends. 
E.  C.  a  certain  interest  in  5,000/.  parcel  And  it  was  held  that  there  was  no  ground 
thereof.  A  judgment  having  been  ob-  or  necessity  for  the  application,  the  bank 
tained  against  E.  C,  the  judgment  cred-  being  bound  to  pay  the  dividend  to  the 
itor  obtained  a  judge's  order  under  1  &  2  legal  owners,  the  executors,  who  were 
Vict.  c.  110,  §§  14  and  15,  charging  this  answerable  for  their  proper  application, 
latter  sum  with  the  judgment  debt,  which        (I)  1  Euss.  589. 

upon  cause  shown  was  made  absolute  as        (m)  7  Ves.  440. 
to  so  much  of  the  dividends  as  were  pay- 
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devised  by  that  will.  "  And  certainly,"  observed  Lord  GifEord,  in 
Franklin  v.  Bank  of  England,  (w)  "  it  is  now,  I  apprehend,  too  late 
to  doubt,  that  this  court  would  make  a  bequest  of  stock  effectual, 
though  the  will  bequeathing  it  were  not  attested  by  two  witnesses." 
By  the  death  of  a  master,  his  servant  is  discharged  ;  and  there- 
fore the  executors  or  administrators  of  the  former  can 

Servants.  .  i.  ,  i-  •  i- 

bring  no  action  to  enforce  the  contract  of  service  after 
his  *  death,  (o)  Nor  has  the  executor  or  administrator,  generally 
Appren-  Speaking,  any  interest  in  an  apprentice  bound  to  the  de- 
tices.  ceased.     The  case  of  Baxter  v.  Burfield  (p)  was  debt 

upon  bond  for  performance  of  indentures  of  apprenticeship ;  plea, 
condition  performed  ;  breach  assigned,  that  the  defendant  being 
put  apprentice  to  the  plaintiff's  husband,  who  is  dead,  he  refused 
to  serve  his  executrix.  The  plaintiff  was  alleged  to  carry  on  the 
same  business  of  a  mariner,  by  herself  and  servants.  Demurrer 
and  joinder.  This  having  been  twice  argued,  Lee  C.  J.  delivered 
the  opinion  of  the  court,  that  the  executrix  could  not  maintain 
this  action  ;  for,  "  First,  it  appears  by  the  words  of  the  covenant, 
that  it  was  only  to  serve  with  the  master,  and  no  mention  of  ex- 
ecutors or  administrators.  Secondly,  from  the  nature  of  the  cove- 
nant ;  for  covenant  between  master  and  apprentice  implies  that 
he  shall  only  serve  the  master,  for  he  is  the  only  person  he  is 
bound  to,  and  so  it  is  determined  in  the  case  of  Coventry  v. 
WoodhuU.  (g')  And  though  it  is  said  that  a  master  has  an  inter- 
est in  his  apprentice,  yet  it  is  not  such  a  one  as  a  person  has  in 
lands  and  chattels,  which  is  transferable,  but  is  an  interest,  coupled 
with  a  personal  trust,  annexed  to  the  person  of  the  master,  which 
cannot  be  assigned,  and  is  gone,  by  his  death,  like  the  case  of  a 
guardian,  (r)  Thirdly,  a,nother  reason  why  the  apprentice  is  not 
bound  to  serve  the  executor  is,  because  the  covenant  to  instruct  is 
personal,  and  dies  with  the  master,  and  cannot  extend  to  the  ex- 
ecutors, who  may  not  be  capable  of  instructing,  (s)  The  interest 
the  master  has  in  his  apprentice  is  a  right  to  his  service  only,  as 
appears  by  the  case  of  Hall  v.  Walker :  («)  Apprentices  *  how  far 

(n)  1  Russ.  589.  (s)  See  Wadsworth  v.  Guy,  1  Keb.820; 

(o)  Wentw.  Off.  Ex.  141,  14th  ed.    But  S.  C.  1  Sid.  216. 

see  Jackson  v.  Bridge,  12  Mod.  650.  («)  By  this  is  probably  meant  the  case 

(p)  1  Bott.  P.  L.  pi.  696,  6th  ed. ;  S.  C.  of  Walker  v.  Hull,  1  Lev.  177,  which  is 

2  Stra.  1266.  stated  in  the  report  of  Baxter  v.  Burfield, 

(?)  Hob.  134.  in   Strange,  to  have  been  denied  by  the 

(r)  See  Bedell  a.  Constable,  Vangh.  183.  court. 
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assignable,  is  a  single  case,  and  certainly  is  not  law;  as  appears 
by  1  Salk.  68.  (u)  And  there  was  afterwards  another  case  in  this 
court  of  Herns  v.  Drake  :  («)  Debt  on  bond  to  stand  to  an  award 
that  an  apprentice  should  be  assigned  ;  and  the  award  was  held 
bad,  for  an  indenture  of  an  apprenticeship  is  not  assignable  by  law 
or  equity,  unless  it  be  by  custom,  and  then  by  the  master  during 
his  life ;  and  even  then  not  without  the  consent  of  the  apprentice. 
If,  therefore,  a  master  cannot  assign  during  his  life  because  his 
indenture  is  fiduciary,  it  is  absurd  to  say  he  shall  do  it  by  his 
death.  There  is  a  great  difference  between  a  covenant  to  main- 
tain and  a  covenant  to  instruct ;  for  the  first  is  a  lien  upon  the 
executor,  though  not  named,  in  right  of  the  testator's  assets  being 
come  to  his  hands  ;  but  the  other  is  a  fiduciary  trust  annexed  to 
the  person  of  the  master.  In  Wentworth's  Ofiice  of  an  Executor, 
it  is  said  that  apprenticeship  is  gone  by  the  death  of  the  master, 
and  that  he  is  not  bound  to  serve  the  heir  or  executor.  We, 
therefore,  are  of  opinion,  upon  the  whole,  that  the  covenant  to 
serve  is  confined  to  Baxter  only,  as  there  is  no  mention  of  his 
executors  or  administrators ;  and  that  the  interest  in  the  appren- 
tice is  a  mere  personal  trust,  not  assignable  in  the  life  of  the  mas- 
ter, either  in  law  or  in  equity,  except  by  custom  and  with  the 
consent  of  the  apprentice  ;  and  if  not  assignable  in  his  life,  is  not 
transferable  to  his  executors ;  and,  therefore,  the  plaintiff  cannot 
maintain  her  action."  So  in  Rex  v.  Peck,  (a;)  Eyre  J.  said,  "  An 
apprentice  is  a  personal  trust  between  the  master  and  servant,  and 
determines  by  the  death  of  either  of  them  ;  and  by  the  death  of 
either  of  them  the  end  and  design  of  the  apprenticeship  cannot  be 
attained,  and  it  may  be  the  executor  is  of  another  trade."  (y) 

*  But  in  the  late  case  of  Cooper  v.  Simmons,  (s)  where,  by  in- 
denture an  infant,  with  the  consent  of  his  father,  bound  himself 
apprentice  to  a  tradesman,  his  executors  and  administrators,  such 
executors  or  administrators  carrying  on  the  same  trade  or  business, 

(u)  Castor  v.  Aides.  quest,  agrees  that  he  shall  go  to  live  with 

(y)  H.  T.  8  Ann.    Not  reported.  another  person,  he  might  gain  a  settle- 

(x)  1  Salk.  66.  ment  by  a  service  with  such  person.    R.  w. 

(y)  See,  also.  Rex  v.  Eukring,   Burr.  StocklaniJ,  Dougl.  70.   So  a  servant  might 

Sess.  Cas.  320 ;  Bex  v.  Chaplin,  Comberb.  gain  a  settlement  by  hiring  and  service, 

324.    In  Rex  i/.  Channel,  3.  Keb.  519,  it  under  a  service  with  the  executor  of  the 

was  held  that  the  assignment  of  an  ap-  master.  R.y.Ladock,  Burr.  Sess.  Cas.  179. 

prentice  by  executors  is  not  good,  though  Settlement  by  hiring  and  service  was  abol- 

the  apprentice  subscribes  the  assignment,  ished  by  stat.  4  &  5  W.  4,  t.  76,  a.  64. 

But  if  the  executor,  at  the  pauper's  re-  (z)  7  H.  &  N.  707. 

[816] 


892      OF   THE   QUANTITY   OF   AN   EXECUTOR'S   ESTATE.       [PT.  II.  BK.  III. 

and  in  the  town  of  W.,  and  with  him,  and  them  to  serve  for  the 
term  of  seven  years,  and  the  master,  in  consideration  of  the  ser- 
vice of  the  apprentice,  covenanted  to  teach  and  instruct  him  or 
cause  him  to  be  taught  and  instructed  during  the  term ;  it  was 
held,  that  on  the  death  of  the  master  the  apprentice  was  bound 
to  serve  his  widow,  who  was  his  executrix,  whilst  she  carried  on 
the  same  business  in  the  town  of  W.,  and  that  she  was^  bound  to 
teach  the  apprentice. 

And  with  respect  to  parish  apprentices,  by  stat.  32  Geo.  3,  c.  57, 
parish  ap-  s.  1,  after  reciting  that  on  the  death  of  the  master  of 
H™'''=^y  any  parish  apprentice  during  the  term  of  apprenticeship, 
e.  57;  the  agreement  for  service  on  the  part  of  the  apprentice 

is  at  an  end,  but  the  covenant  for  maintenance  on  the  part  of  the 
master  still  continues  in  force  as  far  as  his  assets  will  extend,  or 
doubts  have  arisen  with  respect  thereto  ;  it  is  enacted,  that  in  case 
entice  °^  *^®  death  of  the  master  during  the  term  of  si\ch  ap- 
wiiere  pre-   prenticeship,  upon  which  binding  no  larger  sum  than  5L 

mium  does    -"^      ,     ,  f '  °  . 

not  exceed  shall  be  paid,  any  covenant  for  the  maintenance  of  such 

serve  tiie  apprentice,  inserted  in  the  indenture,  shall  not  be  in 

onus  m'as-  force  longer  than  three  calendar  months  next  after  the 

a  "^  ointee"^  death  of  such  master,  &c. ;  and  that  during  such  three 

for  tiiree  months  such  apprentice  shall  continue  to  live  with  and 

montlis ;  .  ' 

or  for  the  servc  as  an  apprentice  the  executor,  &c.  of  such  master, 
of'theierm  &c.  Or  his  appointee.  Sects.  2,  3.  Within  such  three 
tke*s^?p^on  calendar  months  after  the  death  of  such  master  or  mis- 
totwo^ius^  tress,  two  *  justices,  on  the  application  of  the  widow, 
tices.  &c.  may  order  that  such  apprentice  shall  serve  the  ap- 

plicant during  the  residue  of  the  term  ;  and  after  such  order  shaU. 
be  made,  the  executors,  &c.  and  the  personal  estate  of  the  master, 
&c.  shall  be  discharged  from  any  covenant  in  such  indenture. 
An  interest  ■  in  the  testator's  literary  property  and  also  certain 
works  of  art  may  devolve  on  the  executor  pursuant  to 

Copyright:  ,    s      a       •  •      ,  •       i 

several  statutes,  (a)  An  interest  may  also  vest  in  him  by 
^  "^ '  virtue  of  a  patent  granted  to  the  testator,  for  the  in- 
vention of  a  new  manufacture  within  the  realm.  (6)     It  seems  to 

(a)  Stat.  8  Ann.  c.  19;    41   Geo.  3,  c.  3,  c.   57  ;    6  &  7  W.  4,  c.  59,  as  to  en- 

107  ;  54  Geo.  3,  c.  156 ;  5  &  6  Vict.  c.  45,  gravings  and  prints ;  and  34  Geo.  3,  c.  23 ; 

as  to  copyright  in  books ;  38  Geo.  3,  c.  71  ;  5  &  6  Vict.  c.  100,  and  6  &  7  Vict.  c.  65, 

54  Geo.  3,  c.  56,  as  to  busts  and  sculptures ;  as  to  printed  linens,  muslins,  &c. 

8  Geo.  2,0.  13;  7  Geo.  3,  c.  38 ;  17  Geo.  (6)  Toller,   152.    As  to  granting  the 
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have  been  questioned  whether  a  caroome,  or  a  license  by  the  mayor 
of  London  to  keep  a  cart,  is  a  chattel  interest,  and  be-  caroome : 
longs  to  the  executor,  or  whether  it  goes  to  the  heir,  (c) 

When  a  man  seised  in  fee  makes  a  gift  in  tail,  or  lease  for  life 
or  for  years,  reserving  rent,  the  whole  rent  which  be- 
comes due  after  his  death,  shall  go  with  the  reversion  (as 
an  incident  thereof)  to  his  heir,  and  not  to  his  executor ;  (c^)  for 


letters  patent  to  the  executor,  in  case  of 
the  death  of  the  applicant  for  them,  see 
Stat.  15  &  16  Vict.  c.  83,  s.  21.  [See  Wil- 
son i;.  Kosseau,  4  How.  (U.  S.)  646;  2 
Kent,  367,  note  (e) ;  Woodworth  v.  Sher- 
man, 3  Story,  171  ;  Washburn  v.  Gould, 
3  Story,  122.] 

(c)  Com.  Dig.  Biens,  B. ;  Hunt  v.  Hunt, 
2  Vern.  S3. 

(c')  [Rents  accruing  after  the  decease  of 
the  intestate  belong  to  the  heir.  Stinson 
V.  Stinson,  38  Maine,  593 ;  Foltz  v.  Prouse, 
17  111.  487;  post,  820,  note  (o).  And  the 
payment  of  such  rent  to  the  administrator 
will  be  no  discharge  as  against  the  heir. 
Haslage  v.  Krugh,  25  Penn.  St.  97.  See 
Palmer  v.  Palmer,  13  Gray,  326,  328; 
Kimball  v.  Sumner,  62  Maine,  305,  309, 
310.  The  heirs  of  one  deceased  insolvent 
are  entitled  to  the  rents  and  profits  of  the 
real  estate  of  the  deceased,  until  it  is  sold 
for  the  payment  of  debts ;  or  if  it  were 
mortgaged,  until  entry  by  the  mortgagee. 
Gibson  v.  Farley,  16  Mass.  283 ;  Towle  v. 
Swasey,  106  Mass.  100 ;  Stearns  y.  Stearns, 
1  Pick.  157 ;  Palmer  v.  Palmer,  13  Gray, 
326;  Newcomb  v.  Stebbins,  9  Met.  544; 
Boynton  v.  Peterborough  &  Shirley  R.  R. 
Co.  4  Cush.  467,  469 ;  Lobdell  v.  Hayes, 
12  Gray,  236 ;  Fuller  v.  Young,  10  Maine, 
371 ;  Stinson  v.  Stinson,  38  Maine,  593 ; 
Kimball  v.  Sumner,  62  Maine,  305 ;  Wells 
J.  in  Alden  v.  Stebbins,  99  Mass.  616, 617 ; 
Schwartz's  Estate,  14  Penn.  St.  42 ;  Ber- 
gin  V.  McFarland,  26  N.  H.  536 ;  Bean  v. 
Moulton,  5  N.  H.  450.  So  the  heir  and 
not  the  administrator  is  entitled  to  the 
damages  done  to  the  land  of  the  deceased 
by  taking  it  for  a  railroad,  and  may  pros- 
ecute for  the  recovery  thereof,  although 
the  administrator  has  previously  repre- 
sented the  estate  to  be  insolvent,  and  after- 
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wards  obtained  license  to  sell  the  real 
estate  of  the  intestate  for  the  payment 
of  his  debts.  Boynton  v.  Peterborough  & 
Shirley  R.  R.  Co.  4  Cush.  467, 469.  "  The 
heir,"  Shaw  C.  J.  said  in  this  case,  "  takes 
the  estate  according  to  the  well  known 
rule  of  inheritance,  at  the  time  of  the  de- 
cease of  the  ancestor,  subject  only  to  be 
divested  by  a  sale,  pursuant  to  law,  con- 
ducted in  the  manner  prescribed  by  statute. 
All  the  legal  consequences  of  this  relation 
are  held  to  follow.  The  heir  is  the  owner 
till  he  is  divested ;  he  has  the  exclusive 
possession  and  right  of  possession;  he 
may  take  the  rents  and  profits  to  his  own 
use,  and  without  account.  The  admin- 
istrator has  no  interest  or  estate,  and  until 
a  recent  statute,  not  affecting  the  question, 
he  had  no  right  of  entry  or  action  in  or 
to  the  estate,  before  license  obtained.  He 
had  no  claim  to  the  rents  and  profits,  and. 
his  sale,  when  made,  took  effect  from  the 
time  it  was  made,  and  did  not  relate  back 
to  the  decease  of  the  ancestor."  See  Up- 
per Appomattox  Co.  v.  Harding,  II  Grat- 
tan,  1 ;  Welles  v.  Cowles,  4  Conn.  182. 
In  Kimball  v.  Sumner,  62  Maine,  309,  310, 
Peters  J.  said :  "  The  probate  court  does 
not  necessarily  have  any  jurisdiction  over 
the  rents.  The  administrator  neither  has 
the  right  against  the  consent  of  the  heirs, 
nor  is  he  required  to  occupy  the  estate  or 
collect  rents  therefrom.  He  may  receive 
the  income  of  the  real  estate  by  the  request 
of  the  heirs  or  with  their  acquiescence.  He 
would  not  be  regarded  as  a  trespasser  in 
so  doing,  unless  done  in  opposition  to  their 
interests,  or  in  defiance  of  their  wishes.  It 
is  often  convenient,  and  sometimes  of  de- 
cided advantage,  lor  him  to  do  so  ;  as 
where  the  heirs  are  minors  without  guar- 
dians ;   or  are  abroad ;  or  unacquainted 
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since  during  the  continuance  of  the  particular  estate  the  rever- 
sioner loses  the  profits  of  the  land,  the  rent  ought  to  be  paid  to 
him  as  a  compensation  for  the  loss.  (<Z)  And  *  though  the  rent 
should  be  expressly  reserved  to  the  lessor,  his  executors  and  as- 
signs, without  naming  the  heir,  the  executors  cannot  have  it,  being 
strangers  to  the  reversion  which  is  an  inheritance,  (e)  On  the 
other  hand,  if  a  lessee  for  years  makes  an  underlease,  reserving 
rent,  the  rent  accruing  after  his  death  shall  go  to  his  executor  or 
administrator,  and  ijot  to  his  heir,  even  though  the  reserva- 
tion were  to  him  and  his  heirs,  during  the  term,  without  men- 
tioning the  executors.  (/)     In  these  cases,  if  the  personal  rep- 


with  the  management  of  affairs;  and 
where  the  administrator  may  be  himself 
an  heir,  or  having  intimate  business  or 
family  relations  with  the  estate,  and  in 
other  cases.  In  many  cases  there  is  an 
understanding  or  agreement,  that  the  ad- 
ministrator shall  take  the  rents  and  ac- 
count for  them  as  assets  for  the  benefit  of 
the  estate,  where  such  a  course  may  save 
a  sale  of  the  real  estate  for  debts,  or  where 
ithe  heirs  get  the  advantage  of  them  in  the 
general  distribution.  In  such  case  the  ad- 
ministrator would  account  in  the  probate 
•court  for  such  rents  with  the  general  as- 
sets according  to  such  agreement,  but  not 
necessarily  by  force  of  any  requirements 
of  the  statute.  Such  we  believe  to  be  a, 
somewhat  common  practice."  Palmer  v. 
Palmer,  13  Gray,  328  ;  Newcomb  «.  Steb- 
bins,  9  Met.  540;  Almy  v.  Crapo,  100 
Mass.  220,  221  ;  Gibson  v.  Farley,  16  Mass. 
280 ;  Shaw  0.  J.  in  Wilson  v.  Shearer,  9 
Met.  507;  Stearns  v.  Stearns,  1  Pick.  157. 
Money  received  by  an  administrator  from 
a  sale  of  his  intestate's  lands,  under  an 
agreement  with  the  heirs  that  the  admin- 
istrator might  make  the  sale,  is  assets  in 
his  hands.  Stiver  <,.  Stiver,  8  Ohio,  217. 
In  New  Hampshire  an  administrator,  who 
takes  the  rents  and  profits  of  the  real 
estate  of  a  solvent  estate,  is  accountable  for 
them  to  the  heirs  and  not  to  the  probate 
court;  but  it  is  otherwise  when  the  estate 
is  insolvent.  Lucy  v.  Lucy,  55  N.  H.  9, 
10.  Where  executors  having  a  mere  power 
(n  trust  to  sell  lands,  collected  the  rents 
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thereof,  under  the  impression  that  they 
were  entitled  to  receive  them,  as  executors, 
they  were  held  accountable  for  them  to  the 
heirs.  Campbell  v.  Johnson,  1  Sandf.  Ch. 
148.] 

(d)  Co.  Lit.  47  a;  Cother  v.  Merrick, 
Hardr.  95  ;  3  Bac.  Abr.  62  ;  Executors,  H. 
3.  The  law  is  the  same  where  the  lease  is 
of  a  house,  and  certain  household  imple- 
ments therein.  Anon.  Dyer,  362  a ;  Go- 
dolph.  pt.  2,  c.  24,  a.  13,  p.  191.  So  if  a 
person  covenants,  grants,  and  agrees  that 
another  shall  have  and  enjoy  Blackacre 
for  a  certain  time,  and  the  other  covenants 
to  pay  in  consideration  thereof,  to  the  tes- 
tator, his  heirs,  executors,  and  assigns,  a 
sum  annually,  the  executor  cannot  sue  on 
this  covenant,  for  a  breach  after  the  death 
of  the  testator.  Drake  c.  Munday,  Cro. 
Car.  207.  But  see  Lord  Hatherton  ». 
Bradburne,  13  Sim.  599. 

(e)  Co.  Lit.  47  u.  Whether  the  heir 
shall  have  it,  though  not  mentioned,  or  it 
shall  altogether  determine  by. the  lessor's 
death,  the  cases  are  discordant.  See  notes 
(2)  and  (3)  to  Sacheverell  ».  Fragatt,  2 
Saund.  367  b,  where  all  the  authorities 
are  collected.  See,  also,  Dolben  v.  Bath,  4 
C.  B.  N.  S.  760.  But  if  the  rent  be  re- 
served during  the  term  to  the  lessor,  his  ex- 
ecutors, administrators,  and  assigns,  the 
heir  or  devisee  shall  have  it.  2  Saund. 
367  6. 

(/)  2  Saund.  371,  note  (7)  to  Sachever- 
ell V.  Frogatt. 
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resentative  sues  the  under-lessee  for  rent  due  since  the  death  of 
the  testator  or  intestate,  it  must  be  alleged  that  he  had  a  chattel 
interest ;  otherwise  it  shall  be  intended  that  he  was  seised  in  fee, 
and  then  the  rents  belong  to  the  heir,  and  not  to  the  executor  or 
administrator.  (^) 

Again,  if  a  man  being  seised  in  fee  of  one  acre  of  land,  and  pos- 
sessed of  another  acre  for  a  term  of  years,  makes  a  lease  rendering 
one  entire  rent,  and  dies  ;  whereby  the  reversion  of  one  acre  goes 
to  his  heir,  and  of  the  other  to  his  executors ;  the  rent  accruing 
after  shall  be  apportioned  between  his  heir  and  his  executors.  (A) 

*  Where  no  reversion  is  left  in  the  lessor,  and  the  rent  is  reserved 
to  his  executors,  administrators,  and  assigns,  it  will  go  to  them 
and  not  to  the  heir,  (i)  Thus  a  tenant  for  three  lives,  to  him  and 
his  heirs,  assigned  over  his  whole  estate,  reserving  to  himself,  his 
executors,  administrators,  and  assigns,  a  rent  of  101.  with  a  proviso, 
that  upon  non-payment  the  assignor  and  his  heirs  might  reenter; 
and  the  assignee  covenanted  to  pay  the  rent  to  the  assignor,  his  ex- 
ecutors and  administrators.  The  question  was,  whether  this  rent 
should  go  to  the  heir  or  executor  of  the  assignor.  It  was  decreed 
by  Sir  J.  Jekyll,  that  the  rent  should  go  to  the  executor,  as  it 
was  reserved  to  him,  and  there  was  no  reversion  left  in  the  as- 
signbr,  to  which  the  rent  was  incident,  so  as  to  carry  it  to  the 
heir.  It  was  also  held,  that  the  covenant  to  pay  the  rent  to  the 
executors  and  administrators  of  the  assignor  was  good  and  bind- 
ing, both  in  law.  and  equity.  And  though  the  proviso  was,  that  in 
case  of  non-payment  of  the  rent,  the  assignor  and  his  heirs  might 
reenter,  yet  the  court  thought  this  immaterial,  as  in  equity  the 
heir  must,  in  this  case,  be  looked  upon  as  a  trustee  for  the  execu- 
tor.   This  case  came  on  again  before  Lord  King,  who  was  of  opin- 

{g)  Norris  B.  Elsworth,  1  Freem.  463.  ough-English,  has  issue  two  sons,  and 
(A)  Gilb.  Rents,  184;  Moodie  v.  Gar-  leases  both  acres  for  life  or '  years,  render- 
nance,  3  Bulstr.  1 53,  where  the  court  is  said  ing  rent  with  condition,  and  the  lessor 
to  have  clearly  agreed  upon  the  apportion-  dies ;  in  this  case,  by  this  descent,  which  is 
ment,  that  by  act  of  law  this  may  well  be.  act  of  law,  the  reversion,  rent,  and  con- 
The  same  case  is  reported  in  Moore,  848,  dition  are  divided.  4  Co.  120  6;  Co.  Lit. 
pi.  1151 ;  1  Roll.  Rep.  330,  367,  and  by  the  215  u.  See,  also,  on  the  subject  of  ap- 
name  of  Wood  v.  Germons,  in  Cro.  Jac.  portionment  by  descent,  Eushdcn's  case, 
390;  but  from  these  books  it  should  ap-  Dyer,  .5  a;  Ewer  v.  Moyle,  Cro.  Eliz. 
pear,  that  on  this  point  no  opinion  was  772;  Huntley  w.  Roper,  1  Anders.  21;  Lee 
delivered  by  the  court.  It  was  agreed  in  u.  Arnold,  4  Leon.  27  ;  Harding's  case, 
Dumpor's  case  that  if  a  man  seised  of  two  Godb.  139,  pi.  169. 
acres,  the  one  in  fee,  and  the  other  in  Bor-  (i)  3  Cruise's  Dig.  321,  3d  ed. 
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ion  that,  there  being  no  reversion,  the  rent  might  be  well  reserved 
to  the  executors  during  three  lives  ;  and  decreed  accordingly.  (A;) 

If  a  lessee  for  a  term  of  years  underleases  for  a  term  exceedino- 
in  length  that  for  which  he  himseK  holds,  and  the  under-lessee 
covenants  to  pay  rent  to  such  lessee,  his  executor  may  sue  the 
under-lessee  for  rent  accruing  during  the  continuance  of  the  les- 
see's term.  (Z) 

If  the  rent  be  reserved  for  years,  and  be  severed  from  the  *  re- 
version, it  may  then  go  to  the  executor  or  administrator,  although 
the  reversion  goes  to  the  heir.  Thus,  if  a  man,  seised  of  land  in  fee, 
makes  a  lease  for  years,  reserving  rent,  and  afterwards  devises  the 
rent  to  a  stranger  and  dies,  and  the  stranger  is  seised  of  the  rent 
and  dies,  his  executors  shall  have  this  rent  and  not  his  heirs,  (m) 

The  heir,  when  entitled  to  the  rent,  is  also  entitled  to  a  nomine 
pcence  (i.  e.  a  penalty  to  oblige  the  tenant  to  a  punctual  payment 
of  the  rent),  as  an  incident  to  the  reversion ;  because  whoever  has 
a  right  to  the  rent  ought  in  reason  to  have  the  like  to  the  penalty, 
which  is  to  oblige  the  payment  of  it.  But  for  the  arrears  of  a 
nomine  poenoe  the  executor  may  have  an  action  of  debt  at  common 
law.  (n) 

Again,  though  the  whole  rent,  which  accrues  after  the  death  of 
Arrears  of  *^®  lessor,  shall,  in  the  cases  above  mentioned,  go  with 
"^^"^t^th*^  the  reversion  to  the  heir,  yet  the  arrearages  of  rent, 
executor:  which  incurred  and  became  payable  in  the  lifetime  of  the 
testator  or  intestate,  shall,  in  all  cases,  go  to  his  executor  or  ad- 
'  ministrator  as  part  of  his  personal  estate,  (o) 

(k)  Jennison  v.  Lord  Lexington,  1  P.  pt.  2,  c.  13,  s.  3.   [Rents  accruing  previous 

Wms.  555.  to  the  lessor's  death  go  to  the  executor  or 

(I)  Baker  «.  Gostling,  1  Bing.  N.  E.  19;  administrator;    rents   accruing   after  the 

S.  C.  4  M.  &  Scott,  539.  lessor's  death  go  to  the  heir.    Foltz  v. 

(m)  KnoUe's  case,  Dyer,  5  6;  Ards  u.  Pronse,   17  Bl.  487;  King  v.  Anderson, 

Watkin,  Cro.  Eliz.  637,  651 ;  S.  C.  Moore,  20  Ind.  385 ;  Sohier  v.  Eldredge,  103  Mass. 

549.    By  the  devise  of  the  rents  the  land  350,  351  ;  Smith  o.  Bland,  7  B.  Mon.  21 ; 

itself  would  pass,  unless  a  contrary  inten-  Gibson  v.  Farley,  16  Mass.  280  ;  Stinson 

tion  appeared.    Kerry  v.  Derrick,   Cro.  a.  Stinson,  38  Maine,  593 ;  Mills  v.  Merry- 

Jac.  104 ;  Maundy  v.  Maundy,  2   Stra.  man,  49  Maine,  65 ;  Fay  v.  HoUoran,  35 

1020 ;  Allan  v.  Backhouse,  2  Ves.  &  B.  Barb.  295 ;  Kohler  ».  Knapp,  1  Bradf.  Sur. 

74 ;  Ashton  v.  Adamson,  1  Dru.  &  War.  241 ;  Haslage  v.  Krugh,  25  Penn.  St.  97  ; 

198.  Foteaux  v.  Lepage,  6  Iowa,  123;  Spar- 

(n)  Co.  Litt.  162  b;  Gilb.  Rents,  144.  hawk  v.  Allen,  25  N.  H.  261  ;  Flcmming 

(o)  3  Bac.  Abr.  63,  Executors,  H.  3 ;  v.  Chunn,  4  Jones  Eq.  422 ;  Crawford  v. 

Wentw.  Off.  Ex.  129,  14th  ed.;  Godolph.  Ginn,  35  Iowa,  543.  An  administrator, 
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The  executors  or  administrators  of  tenant  for  life  of  a  rent- 
charge,  and  of  tenant  pur  autre  vie  after  the  death  of  cestui  que 
vie,  might  bring  debt  to  recover  the  arrears  of  such  rent  by  the 
common  law,  although  they  could  not  formerly  distrain  for 
them ;  Qp)  but  before  the  statute  32  *  Hen.  8,  c.  37,  the  executor  or 
administrators  of  a  man  seised  of  a  rent-service,  rent-charge,  rent- 
seek,  or  fee  farm,  in  fee-simple  or  fee-tail,  had  no  remedy  for  the 
arrears  incurred  in  the  lifetime  of  the  testator  or  intestate.  (5) 
By  that  statute  a  double  remedy  is  provided  for  them,  viz,  either 
to  distrain  or  have  an  action  of  debt,  (r)  The  statute  also 
gives,  in  terms,  the  same  double  remedy  to  the  executors  of  ten- 
ant for  term  of  life  of  rent-charges,  &c. ;  from  which,  at  first  view, 
it  might  be  inferred  that  the  executors  of  tenant  for  life  could  not 
bring  debt  at  common  law.  But  these  words  have,  by  the  best 
authorities,  been  considered  to  refer  only  to  tenants  pur  autre  vie 
so  long  as  cestui  que  vie  lives,  (s) 

With  relation,  then,  to  the  title  of  the  executor  or  ad-   when  rent 

J    13  due,  so 

mmistrator,  at  common  law,  to  the  arrears  01  rent  accrued   as  to  go  to 

who  collects  the  rents  and  profits  of  the 
real  estate  of  the  intestate,  holds  them  for 
the  heirs,  and  not  for  the  ci-editors ;  M'Coy 
V.  Scott,  2  Rawle,  222,  and  if  he  he  him- 
self the  heir,  then  he  holds  them  for  his 
own  use  and  not  as  assets.  Schwartz's 
Estate,  14  Penn.  St.  42.  In  Michigan  an 
executor  or  administrator  is  authorized  by 


lins,  10  Geo.  491 ;  Logan  v.  Caldwell,  23 
Missou.  373.] 

(p)  Co.  Litt.  162  6,  and  Hargrave's 
note;  1  Sannd.  281, note  (1).  It  is  said  in 
Bacon's  Ahr.  tit.  Executors,  N.,  tit.  Debt, 
C,  that  at  common  law  an  executor  had 
no  remedy  for  recovering  of  rent  arrear 
in  the  lifetime  of  the  testator ;  but  this 
statute  to  take  possession  of  the  real  es-    appears  a  mistake ;  for,  before  the  statute 


tate  of  the  deceased,  and  to  receive  the 
rents  daring  the  settlement  of  the  estate. 
Streeter  v.  Paton,  7  Mich.  341 ;  Kline  u. 
Moulton,  11  Mich.  370.  And  so  in  some 
other  states  both  the  real  and  personal 
estate  remains  in  the  possession  of  the  ad- 
ministrator until  the  estate  is  settled,  or  a 
decree  of  distribution  is  made,  and  a  suit 
in  relation  thereto  is  properly  brought  in 
his  name.  Curtis  v.  Sutter,  15  Cal.  259  ; 
Harwood  u.  Marye,  8  Cal.  580 ;  Meeks  v. 
Hahn,  20  Cal.  620  ;  Curtis  v.  Herrick,  14 
Cal.  117;  Sotow.  Kroder,  19  Cal.  87;  Ed- 
wards V.  Evans,  16  Wis.  181  ;  Easterling 
V.  Blythe,  7  Texas,  210;  Thompson  v. 
Duncan,  1  Texas,  485  ;  Menifee  v.  Meni- 
fee, 8  Ark.  9  ;  Carnall  11.  Wilson,  21  Ark. 
62 ;  Cofer  v.  Thurmond,  1  Geo.  538 ;  Sor- 
rell  V.  Ham,  9  Geo.  55 ;  Williams  v.  Raw- 


of  Hen.  8,  if  the  lease  was  for  years  or 
the  life  of  the  testator,  it  should  seem  that 
the  executor  might  have  brought  debt, 
and  was  only  remediless  in  the  case  of  his 
testator  being  seised  of  a  rent  in  fee-sim- 
ple or  fee-tail,  or  pur  autre  vie  as  long  as 
the  estate  of  freehold  continued.  See  Gil- 
bert on  Rents,  98  ;  1  Saund.  281,  note  (1) 
to  Duppa  V.  Mayo. 

(q)  Co.  Lit.  162  a;  1  Saund.  282,  note 
(1)  to  Duppa  V.  Mayo. 

(r)  Co.  Lit.  162  o.  See  a  more  partic- 
ular exposition  of  this  statute,  infra,  pt. 
III.  bk.  I.  ch.  I. 

(s)  See  Hargrave's  notes  to  Co.  Litt. 
162  a,  162  I;  1  Saund.  282,  note  (1)  to 
Duppa  V.  Mayo.  See  section  4  of  this 
statute,  infra,  pt.  in.  bk.  i.  ch.  i. 
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the  execu-  jn  the  lifetime  of  the  deceased,  it  is  material  to  ascer- 
ministra-  tain  the  precise  period  at  which  rent  may  be  said  to  be 
due,  so  as  to  go  to  the  personal  representative,  (f) 

If  a  man  seised  of  land  in  fee  makes  a  lease  thereof,  on  the  first 
of  October,  for  ten  years  from  the  feast  of  St.  Michael  then  last 
past,  yielding  to  him  and  his  heirs  the  yearly  rent  of  20Z.  at  the 
feast  of  St.  Michael,  or  within  one  month  after,  *  in  this  case,  if 
the  lessor  dies  between  the  feast  of  St.  Michael  and  the  end  of  the 
month,  the  heir  shall  have  the  rent  as  incident  to  the  reversion, 
and  not  the  executors  as  rent  in  arrear,  because  it  was  not  due  till 
the  end  of  the  month,  (m)  So  where  a  parson  of  a  rectory  made 
a  lease  for  years,  rendering  rent  at  the  feast  of  St.  Michael,  or 
within  one  month  ;  and  the  lessor  died  ten  days  after  the  feast  of 
St.  Michael,  his  executor  was  barred  because  the  lessor  died  before 
the  rent  was  due.  (a;)  So  where  rent  upon  a  lease  for  fifty  years, 
if  the  lessor  should  so  long  live,  was  reserved,  payable  at  the  four 
usual  feasts,  or  within  thirteen  weeks  after ;  and  after  Lady  Day, 
but  within  thirteen  weeks,  tbe  lessor  died  ;  it  was  held  that  the 
executor  could  not  maintain  debt  against  the  lessee  for  rent  due 
at  Lady  Day,  because  it  was  not  due  at  the  time  of  the  testator's 
death,  (y)  And  where  rent  was  reserved  at  the  feast  of  St.  John 
the  Baptist  and  at  Christmas,  or  fourteen  days  after,  the  first  pay- 
ment to  be  made  at  Christmas  next  after  the  date  ;  it  was  held 
that  the  tenant  had  fourteen  days  after  the  first  Christmas,  as  well 
as  any  other,  to  pay  his  rent  in.  (a) 

But  if  rent  is  made  payable  half-yearly,  at  Lady  Day  and  Mi- 
chaelmas, or  within  ten  days  after  every  feast,  and  the  lease  ex- 
pires at  Michaelmas,  the  rent  then  becomes  due  on  that  day,  and 

(()   With  respect,  indeed,  to  rent  re-  (h)  Mich.  34  Hen.  8,  cited  in  Chin's 

served  on   leases  granted  by  tenants  for  case,  10  Co.   128  6;  S.  P.  Smith  w.  Bus- 

life,  this  question  is  comparatively  unim-  tard,  lb.  129  a,  and   S.   C.  1  Leon.  141, 

portant,  because  by  virtue  of  the  stat.  11  142;  S.  P.  Anon.  Dyer,  142  a;  Blunden's 

Geo.  2,  c   19,  s.   15  {post,  826),  the  exec-  case,  Cro.  Eliz.  565;  Thompson  i,-.  Field, 

utor  or  administrator  of  the  lessor  is  en-  Cro.  Jac.    500  ;    Josseliu  v.  Josselin,  4 

titled  to  a  proportion  of  the  rent  growing  Leon.  19. 

due  at  the  date  of  his  death,  according  to  {x)   Pilkington  v.  Dalton,   Cro.  Eliz. 

the  time  which  shall  have  elapsed  since  575. 

the  rent-day.    And  the  same  observation  (y)  Clun's  case,  10  Co.  127  a;  S.  C. 

may  be  applied  to  rent  reserved  on  leases,  Cro.  Jac.  309,  nomine  Clun  v.  Fisher;  S. 

made  by  tenant  .for  life  under  a  power,  C.  4  Leon.  247,  nomine  Glover  v.  Archer, 

which  have  been  granted  after  the  passing  (z)  Anon.  2  Show.  77. 
of  the  Stat.  4  W.  4,  c.  22  {post,  829). 
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before  the  end  of  ten  days ;  for  the  law  rejects  the  ten  days  after 
the  last  Michaelmas  out  of  the  term  rather  than  the  lessor  should 
lose  his  rent,  (a) 

With  respect  to  the  hour  of  the  rent-day  on  which  the  *  rent  is 
considered  due,  although  the  time  of  sunset  is  the  time 
appointed  by  law  to  demand  rent,  to  take  advantage  of  a  hour  of  the 
condition  of  reentry,  or  to  tender  it  to  save  a  forfeiture,  a"  i-enUa 
yet  the  rent  is  not  due  till  midnight.  (5)  Therefore,  if  '^"®' 
a  man  seised  in  fee  makes  a  lease  for  years,  rendering  rent  at  the 
feast  of  St.  John  the  Baptist,  upon  condition  of  reentry  for  non- 
payment, now  the  lessor,  if  he  Avill  take  advantage  of  the  condi- 
tion, must  demand  it  at  sunset ;  yet  if  he  dies  after  sunset,  and 
before  midnight,  his  heir  shall  have  this  rent,  and  not  his  execu- 
tors ;  (e)  for  the  lessee  had  to  the  last  instant  to  pay  his  rent ; 
and,  consequently,  the  lessor  dying  before  it  was  completely  due, 
his  personal  representative's  can  make  no  title  to  it.  (c?)  So  where 
a  tenant  for  life,  with  a  leasing  power,  makes  a  lease  in  con- 
formity to  it,  so  as  to  be  binding  on  the  remainder-man,  and  dies 
before  midnight,  though  after  sunset  on  the  rent-day,  the  re- 
mainder-man is  entitled  to  the  rent,  and  not  his  executor,  (e) 

However,  it  must  be  observed,  that,  in  these  cases,  if  the  tenant 
had  voluntarily  paid  the  rent  on  the  rent-day,  and  then  after  it 
was  paid,  and  before  midnight,  the  lessor  had  died,  such  payment 
would  be  a  good  satisfaction  against  the  heir  or  remainder-man, 
and  the  executor  would  not  be  liable  to  refund  to  him.  (/)  It 
was,  indeed,  held  by  Lord  Macclesfield,  according  to  the  report  of 
the  case  of  Lord  *  Rockingham  v.  Penrice,  in  Peere  Williams,  (^) 
that,  although  the  payment  was  good  as  to  the  tenant,  the  execu- 

(a)  Barwick  v.  Foster,  Cro.  Jac.  227,  P.  Wms.  277  ;  S.  0.  1  Salk.  578,  where 
233,  310;  S.  C.  Yelv.  167;  1  Brownl.  tenant  for  life,  with  a  leasing  power,  dy- 
105;  2  Brownl.  220;  1  Bulstr.  1,  recog-  ing  on  Michaelmas  Day,  before  sunset,  the 
nized  by  the  court  in  Bayly  v.  Murin,  1  rent  due  on  that  day,  from  tenants  under 
Vent.  245;  Gilbert  on  Rents,  53.  leases  conformable  to  the  power,  was  de- 

(b)  See  Lord  Kenyon's  judgment  in  clared  payable,  not  to  the  executor  of  the 
Leftley  v.  Mills,  4  T.  E.  173,  and  Mr.  Jus-  lessor,  but  to  the  jointress  taking  a  life 
tice  Blackstone's  in  Cutting  w.  Derby,  2  estate  in  remainder;  on  the  ground,  that 
W.  Bl.  1077.  the  lessor,  dying  before  sunset,  had  no 

(c)  Duppa  V.  Mayo,  1  Saund.  287,  by  remedy  before  his  death  to  compel  pay- 
Hale  C.  B. ;  Clun's  case,  10  Co.  127  6.  ment,  and  the  rent,  therefore,  passed  to 

(rf)  1  Saund.  288  c,  note  (17).  the  jointress  with  the  reversion, 

(e)  Norris  v.  Harrison,  2  Madd.  268.        (/)  Clun's  case,  10  Co.  127  6. 
See,  also,  Lord  Rockingham  v.  Penrice,  1         (q)  Vol.  i.  p.  177. 
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tors  should  pay  and  account  for  the  rent  so  received  to  the  heir  or 
remainder-man.  But,  on  reference  to  the  registrar's  book,  it  ap- 
pears that  the  payment  in  that  case  was  not  made  by  the  tenant 
on  Michaelmas  Day  (the  rent-day),  but  on  the  21st  day  of  Sep- 
tember, the  lessee  (on  occasion  of  surrendering  the  old  and  taking 
a  new  lease)  then  paying  the  rent  that  would  have  become  due  on 
the  29th.  (A) 

In  the  case  of  a  lease  made  by  tenant  in  fee,  or  by  a  tenant  for 
Lessor  dy-  lif^  under  a  power,  the  lessee  will  be  bound  by  the  lease 
ing  be-        ^q  pg^y  ^jjg  j.gjj^  ^q  t;he  heir  or  devisee  in  the  former  case, 

tweentwo  r    J 

rent-days :  or  to  the  remainder-man  in  the  latter.  But  if  a  bare 
tenant  for  life  made  a  lease  for  years  reserving  rent,  and  died  be- 
tween two  periods  when  the  rent  was  due,  by  the  common  law, 
before  the  passing  of  the  stat.  11  Geo.  2,  c.  19,  s.  15  (hereafter 
to  be  noticed),  the  rent  growing  due  was  lost  both  to  the  executor 
and  the  remainder-man  or  reversioner,  however  great  the  frac- 
tional portion  of  the  year  might  be  since  the  last  day  of  payment ; 
and  was  not  recoverable  by  any  other  either  in  law  or  in  equity,  (i) 
And  with  some  reference,  perhaps,  to  the  hardship  of  the  thing 
(although,  certainly,  there  is  a  corresponding  inconvenience  sus- 
tained by  the  tenant  in  the  sudden  determination  of  his  interest, 
and  the  hardship,  to  whatever  extent  it  exists,  might  have  been 
obviated  by  express  stipulation),  (A)  the  courts  both  of  law  and 
equity  had,  before  the  statute  of  Geo.  2,  established  a  distinction 
between  leases  in  which  the  rent  would  have  been  lost  unless  paid 
to  the  personal  representative  of  the  tenant  for  life,  and  those  in 
which,  being  at  all  events  payable  by  the  lessee,  the  mere  ques- 
tion was,  whether  it  should  be  paid  to  the  executor  or  *  adminis- 
trator on  the  one  hand,  or  the  heir  or  remainder-man  on  the  other. 
In  the  former  cases,  if  the  lessor  lived  to  the  beginning  of  the  rent- 
day,  that  was  held  sufficient  to  entitle  the  executor  to  the  rent, 
rather  than  it  should  be  lost ;  in  the  latter,  as  before  stated,  the 
rent  was  held  to  belong  to  the  heir  or  remainder-man,  and  not  to 
the  executor,  unless  the  lessor  lived  till  the  last  moment  the  lessee 
had  to  pay  it,  viz,  midnight  of  the  rent-day.  (?)     Thus,  in  The 

(A)    See   Mr.    Swanston's    note    in    1        (k)  See  Evans's  Statutes,  pt.  4,  c.  19, 

Swanst.  346.  No.  23,  note  (3),  p.  175. 

(i)  Jenner  v.  Morgan,  1  P.  Wms.  392 ;        (l)  See  Mr.  Swanston's  note,  I  Swanst. 

Hay  V.  Palmer,  2  P.  Wms.  502,  in  the  343. 
judgment  of  the  M.  B. 
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Earl  of  Strafford  v.  Wentworth,  ()w)  a  tenant  for  life,  with  a  leas- 
ing power,  having  granted  leases,  some  by  virtue  of  his  interest, 
others  by  virtue  of  his  power,  reserving  rent  payable  at  Michael- 
mas and  Lady  Day,  and  having  died  on  Michaelmas  Day,  about 
noon.  Lord  Macclesfield  C.  declared  his  representative  entitled  to 
the  rent  accruing  under  the  former  leases,  on  the  distinction  that 
it  had  actually  become  due  to  the  tenant  for  life,  and  his  right  to 
it  was  vested  in  him  by  the  continuance  of  the  term,  through  some 
part,  though  not  to  the  last  instant,  of  the  day  of  payment ;  but 
the  rent  accruing  under  the  latter  leases  was  declared  to  belong  to 
the  person  entitled  in  remainder ;  for  the  terms  continuing,  not- 
withstanding the  death  of  the  lessor,  the  tenant  had  till  the  last 
instant  of  the  day  of  payment  (the  rent  being  payable  on  those 
days  during  the  term)  to  pay  the  rent;  and  it  was,  therefore, 
never  completely  due  to  the  lessor,  but  followed  the  reversion. 
The  case  is  shortly  reported  to  the  same  effect  in  Peere  Wil- 
liams, (n)  the  court  distinguishing  between  a  rent  incident  to  a 
reversion  that  must  go  somewhere  (if  not  to  the  executor,  to  the 
heir),  and  a  rent  which  would  go  nowhere,  unless  to  the  executor ; 
and  holding  that  in  the  latter  case,  if  the  lessor  lived  to  the  begin- 
ning of  the  day,  at  which  time  a  voluntary  payment  might  be 
made,  this  would  be  sufficient  to  entitle  the  executor  or  adminis- 
trator rather  than  the  rent  should  be  lost,  (o)  *  So  where  the 
grantee  of  a  rent-charge  for  life,  payable  at  Michaelmas  and  Lady 
Day,  died  on  Michaelmas  Day,  between  sunset  and  midnight,  her 
administrator  was  declared  at  law  entitled  to  the  rent,  on  the 
ground  that  she  had  survived  the  time  (namely,  sunset)  when  it 
was  demandable,  and  to  be  paid  by  the  lessee  on  pain  of  forfeiting 
his  lease,  (jo) 

This  distinction  has  become  in  a  great  measure  immaterial  since 
the  stat.  11  Geo.  2,  c.  19,  s.  15,  by  which  it  is  enacted,  apportioa- 
that  "  where  any  tenant  for  life  shall  happen   to  die   rent  to  ex- 

(m)  Prec.  Chane.  555.  1  Swanst.  345 ;  but  the  influence  of  that 

(n)  Vol.  i.  p.  180.  fact  on   the  decree  seems  by  no  means 

(o)  The  ease  is  also  reported  in  9  Mod.  clear.    lb. 

21;  but  it  is  there  stated  that  the  tenants  (p)  Southern  v.  Bellasis,   1   P.   Wms. 

had  paid  the  rents  to  the  person  entitled  178,   179,  note  to  Lord  Rockingham  v. 

in  remainder,  and  the  judgment  as  there  Penrice.    The  case  was  decided  by  Mr. 

given  is  founded  on  that  fact.    The  cir-  Justice  Tracy  ;  who  informed  the  reporter 

cumstance  of  the  rent  having  been  so  re-  he  had  advised  with  Lord  Holt,  who,  upon 

ceived  also  appears   from  Reg.   Lib.  A.  view  of  the  several  authorities  relating  to 

1720,  fol.  346.     See  Mr.  Swanston's  note,  the  point,  was  of  the  same  opinion. 
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ecutorof      before  or  on  the  day  on  which  any  rent  was  reserved 

tenant  for  i        •  i  j;  i       j 

life,  under  or  made  payable  upon  any  demise  or  lease  of  any*lands, 
tenements,  or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  life,  the  executors  or  administrators  of 
such  tenant  for  life  shall  and  may,  in  an  action  on  the  case,  recover 
of  and  from  such  under-tenant  or  under-tenants  of  such  lands, 
tenements,  or  hereditaments,  if  such  tenant  for  life  die  on  the 
day  on  which  the  same  was  made  payable,  the  whole,  or  if  before 
such  day,  then  a  proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived,  of  the  last  year,  or  quarter  of  a  year, 
or  other  time,  in  which  the  said  rent  was  growing  due  as  afore- 
said, making  all  just  allowances  or  a  proportionable  part  thereof, 
respectively."  (p^) 

The  preamble  of  the  section,  instead  of  "  tenant  for  life,"  uses 
a  somewhat  more  comprehensive  language  ;  "  whereas  where  any 
lessor  or  landlord,  having  only  an  estate  for  life,  in  the  lands,  ten- 
ements, or  hereditaments  demised,  happens  to  die  before  or  on  the 
day  on  which  any  rent  is  reserved  or  *  made  payable,  such  rent 
or  any  part  thereof  is  not  by  law  recoverable  by  the  executors  or 
administrators  of  such  lessor  or  landlord,  nor  is  the  person  in  re- 
version entitled  thereto,  any  other  than  for  the  use  and  occupation 
of  such  lands,  tenements,  or  hereditaments  from  the  death  of  the 
tenant  for  life ;  of  which  advantage  hath  been  often  taken  by 
the  under-tenants  who  thereby  avoid  paying  anything  for  the 
same,  &c.  &c." 

It  seems  clear,  that  if  a  lease  be  made  by  tenant  in  tail  con- 
To  what  formably  to  the  statute  of  32  Hen.  8,  c.  28,  so  as  to  be 
statute  of  binding  on  the  issue  in  tail,  and  the  lessor  dies  between 
rfies:^'  ^^  *^°  rent-days,  the  whole  accruing  rent  will  (in  case  the 
tenant  in  lease  were  made  before  the  stat.  4  W.  4,  c.  22,  here- 
'»''=  after  to  be  stated)  go  to  the  issue  in  tail,  if  there  be  any, 

and  no  proportion  to  the  executor.  But  as  no  lease  made  by  a 
bare  tenant  in  tail  can  bind  the  remainder-man  or  reversioner,  the 
question  arose  as  between  the  latter  and  the  executors  of  the 
tenant  in  tail,  whether  they  were  entitled  to  an  apportionment. 
Although  he  is  not  within  the  words  of  the  statute  of  Geo.  2,  it 
was  decided  by  the  court  of  common  pleas,  in  1781,  (^)  that  thg 

(p>)  [See  Stillwell  v.  Doughty,  3  Bradf.  (?)  Whitfield  v.  Pindar,  cited  in  Vernon 
Sur.  359  ;  Griswold  v.  Griswold,  4  Bradf.  v.  Vernon,  2  Bro.  C.  C.  662,  by  counsel 
Sur.  216.] 
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representatives  of  tenant  in  tail,  where  he  demised  the  entailed 
estate  by  a  lease  void  against  the  remainder-man,  were  entitled 
to  an  apportionment.  And  Lord  Hardwicke,  in  Paget  v.  Gee,  (r) 
although  he  decided  the  case  on  another  ground,  expressed  his 
opinion  that  tenant  in  tail  was  within  the  statute.  And  in  the 
same  case  his  lordship  said  he  agreed  with  counsel,  that  tenant 
in  tail  apres,  &c.  was  within  the  act ;  and  so  of  an  estate  tail  in 
a  woman  ex  provisione  viri.  There  is  no  other  authority  directly 
on  the  point,  upon  which  some  doubt  seems  to  have  been  still  en- 
tertained up  to  the  time  of  the  *  passing  of  the  stat.  4  W.  4,  c. 
22.  (s)  But  Paget  v.  Gee,  and  other  cases,  established  thus  far, 
that  if  the  lessee  paid  the  whole  rent,  when  due,  to  the  remainder- 
man or  other  person  entitled  to  the  estate,  the  executors,  as 
against  him,  would  be  entitled  to  an  apportionment,  because  it 
would  be  against  conscience  for  the  remainder-man  to  retain  the 
whole  ;  and  the  money  being  paid  in  respect  of  the  enjoyment  of 
the  subject,  must  be  considered  as  paid  to  the  use  of  the  rector  or 
person  from  whom  the  enjoyment  is  derived,  (f)  Again,  '^"""' ' 
it  has  never  been  expressly  decided,  whether  a  lease  by  a  rector 
or  vicar  is  within  the  statute  ;  though  it  should  seeta  that  a  de- 
mise by  him  of  the  glebe  and  tithes  may  be  fairly  considered 
within  it,  (m)  but  that  a  composition  for  tithes  was  not ;  (y)  still, 
if  the  whole  rent  reserved  under  the  lease  in  the  former  case,  or 
the  whole  composition  money  in  the  latter,  were  received  from  the 
lessee  or  parishioner  by  the  successor,  after  the  death  of  the  in- 
cumbent, his  executor  was  held  to  be  entitled  to  an  apportion- 
ment, (x) 

arguendo,   and  in  8  Ves.    311,  by  Lord  Kelly,  8  Ves.  311,  in  Lord  Eldon's  judg- 

Chancellor  E  don,  in  Hawkins  v.  Kelly.  ment,    and   Aynsley    u.  Wordsworth,  2 

(r)  3  Swanst.  694,  fromMr.  Cox'sMS. ;  "Ves.  &  B.  335,  in  that  of  Sir  Thomas 

S.  C.  2  Ambl.   811,  Appendix   to    Mr.  Plumer. 

Blount's  edition,  from  Mr.  Poole's  MSS. ;  (m)  By  Sir  Thomas  Plumer,  in  Ayna- 

1  Ambl.   198;  Burn's  Justice,   tit.  Dis-  ley  w.  Wordsworth,  2  Ves.  &  B.  335.    If 

tress.  lands  have  been  assigned  as  dower,  and 

(s)  See  Evans's  Statutes,  pt.  4,  c.  19,  s.  are  held  by  the  widow's  tenant,  whose  de- 

21,  note  (1).    The  opinion  of  Lord  Hard-  mise  determines  by  her  death,  her  repre- 

wicke,  as  above  stated,  appears  to  have  sentatives  are  entitled  to  an  apportionment 

been  lately  acted  on,  in  the  case  of  a  ten-  down  to  the  day  of  her  death.    Harrop  v. 

ant  in  tail,  by  Shad  well  V.  C.  in  Kevill  v.  Wilson,  34  Beav.  166. 

Davies,  15  Sim.  466.  (v)  By  the  same  judge,  in  2   Ves.   & 

(t)  Vernon  v.  Vernon,  2  Bro.  C.  C.  659 ;  B.  334.    But  see  Oldham  v.  Hubbard,  2 

Lord  Strafford  v.  Wentworth,  as  reported  Y.  &  Coll.  C.  C.  209. 

in   9  Mod.   21.     See,   also,  Hawkins    v.  (x)  Anon.  Bunb.  294 ;  Meeley  v.  Web- 
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It  has  been  held  that  the  estate  of  a  devisee  for  life  is  not  en- 
tenancy  titled,  as  against  the  remainder-man,  to  an  apportionment 
to^yea/re-  o^  ^^^nt  upon  parol  leases  from  year  to  year,  created  by 
Sfdetef-  ^^^  *  testator  and  not  determined  by  himself  ;  for  in  such 
mined:  case  the  interest  of  the  tenant  from  year  to  year  does  not 
"  determine  on  the  death  of  the  tenant  for  life."  («/} 
tenant  for  Lord  Hardwicke,  in  Paget  v.  Gee,  (a)  said  he  should 
years  de-  have  no  doubt  that  a  tenant  for  ninety-nine  years  deter- 
onTiTCs^'^  minable  on  lives,  would  be  a  tenant  for  life  within  the 
statute. 

It  was  questioned  by  Sir  James  Mansfield  C.  J.  in  Wykham  v. 
tenantnur  Wykham,  («)  whether  the  executors  of  the  tenant  pur 
autre  vie:  autre  Vie  were  within  this  statute.  But,  with  submis- 
sion, that  question  could  hardly  arise ;  for  it  should  seem  that 
either  the  special  occupant,  or  executor  or  administrator,  or  devisee 
of  tenant  pur  autre  vie  would  be  bound  by  a  lease  granted  by  him 
in  his  lifetime,  and  the  rent  payable  under  that  lease  would  go 
with  the  reversion  ;  since  the  lessee's  interest  in  such  case  is  not 
determined  by  the  death  of  tenant  pur  autre  vie,  but  by  the  death 
of  cestui  qui  vie.  (6)  Probably  there  is  an  error  in  the  report, 
and  the  question  intended  to  be  put  by  Mansfield  C.  J.  was 
whether  it  had  ever  been  determined  that  tenant  pur  autre  vie 
was  entitled  to  a  portion  of  the  rent  under  this  statute,  where 
cestui  qui  vie  died  between  two  rent-days.  That  he  was  within 
the  mischief  of  the  act  seems  clear,  for  otherwise  the  rent  would 
be  lost,  and  it  is  no  answer  to  say  that  he  might  have  provided 
for  the  case  by  express  covenant ;  for  so  might  tenant  for  his  own 
life.  The  words  of  the  statute,  however,  confine  its  operation  to 
executors  of  tenant  for  life,  and  it  might  probably  be  considered 
too  great  an  extension  of  it,  if  tenant  pur  autre  vie  were  held  to 
be  entitled  to  its  benefit.  This  latter  case  is  expressly  provided 
for  by  the  Irish  statute  23  &  24  Geo.  3,  c.  46. 

These  questions,  however,  have  been  cleared  by  the  passing  of 
4  ^  4^  the  statute  4  W.  4,  c.  22,  which,  after  reciting  the  stat- 
<:-22:  ute  11  Geo.  2,  c.  19,  and  that  "doubts  have  been  *en- 

ber,  2  Eq.  Cas.  Abr.  704 ;  S.  C.  Ambl.  (y)  Cattley  v.  Arnold,  1  Johns.  &  H. 

201  !  Talbot  V.  Salmon,  2  Eq.  Cas.  Abr.  e.'il. 

704;  Hawkins  v.  Kelly,  8  Ves.  308 ;  Ayns-  («)   Ubi  supra. 

ley  V.  ^Wordsworth,   2   Ves.   &  B.   321 ;  (a)  3  Taunt.  331. 

Oldham  u.  Hubbard,  2  Y.  &  Coll.  C.  C.  (6)  See  the  observations  of  Lord  Eldon, 

209.  in  Kipley  v.  Waterworth,  7  Ves.  442. 

[829]     [830] 
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tertained  whether  the  provisions  of  the  said  act  apply  to  every 
case  in  v^hich  the  interests  of  tenants  determine  on  the  death  of 
the  person  by  whom  such  interests  have  been  created,  and  on  the 
death  of  any  life  or  lives  for  which  such  person  was  entitled  to  the 
lands  demised,  although  every  such  case  is  within  the  mischief 
intended  to  have  been  remedied  and  prevented  by  the  said  act ; 
and  it  is  therefore  desirable  that  such  doubts  should  be  removed 
by  a  declaratory  law.    And  whereas,  by  law,  rents,  annuities,  and 
other  payments  due  at  fixed  or  stated  periods  are  not  apportion- 
able  (unless  express  provision  be  made  for  the  purpose),  from 
which  it  often  happens  that  persons  (and  their  representatives) 
whose  income  is  wholly  or  principally  derived  from  these-  sources, 
by  the  determination  thereof   before  the  period  of  payment  ar- 
rives, are  deprived  of  means  to  satisfy  just  demands,  and   ^^^^^  ^^ 
other  evils  arise  from  such  rents,  annuities,  and   other   served  on 
payments  not  being  apportionable,  which  evils  require   termining 
remedy,"  it  is  enacted,  "  That  rents  reserved  and  made   ^eath  of 
payable  on  any  demise  or  lease  of  lands,  tenements  or  ^akmg"" 
hereditaments,  which  have  been  and  shall  he  made,  and   ^J"^™  , 

'  _  _  _  '  (though 

which  leases  or  demises  determined  or  shall  determine  on   not  strictly 

,  ,      tenant  for 

the  death  of  the  person  making  the  same  (although  such  ufe),  or  on 
person  was  not  strictly  tenant  for  life  thereof),  or  on  the  of  the  ten- 
death  of  the  life  or  lives  for  which  such  person  was  en-  tre^M' 
titled  to  such  hereditaments,  shall  so  far  as  respects  the   to  be 

'  ^  considered 

rents  reserved  by  such  leases,  and  the  recovery  of  a  pro-   as  within 
portion  thereof  by  the  person  granting  the  same,  his  or  visions  of 
her  executors  or  administrators  (as  the  case  may  be),  be 
considered  as  within  the  provisions  of  the  said  recited  act."  (c?) 


(c)  Sic  in  the  marginal  abstract  of  the 
primed  copies  of  the  statute;  but  semUe 
that  "  tenant  I'M''  autre  vie,"  is  put  by  mis- 
take for  "  cestui  que  vie." 

(d)  This  section  does  not  appear  to 
provide  for  the  case  of  a  lease  made  by  a 
tenant  in  fee  to  a  tenant  for  life  reserving 
rent ;  and  therefore  where  such  a  lease, 
having  been  granted  before  the  passing  of 
the  act,  determines  by  the  death  of  the 
lessee  for  life  betvfeen  two  rent  days,  the 
rent  is  lost,  and  cannot  be  apportioned. 
The  act,  in  this  section,  appears  to  con- 
template two  cases  only,  viz,  the  case  of  a 


lease  determining  on  the  death  of  the  les- 
sor, and  the  case  of  a  lease  detennining  on 
the  death  of  the  life  for  which  the  lessor 
was  entitled.  And  even  if  the  lease  were 
granted  after  the  passing  of  the  act,  it  may 
be  doubted  whether  such  a  case  falls  with- 
in the  second  section  ;  and  whether  that 
section  is  not  confined  to  cases  where  the 
rent  continues,  and  is  to  be  apportioned 
between  the  person,  or  his  representatives, 
who  was  entitled  when  it  begun  to  accrue, 
and  another  person  who  has  come  in  as 
remainder-man  or  reversioner  or  otherwise. 
12  Ad.  &  El.  596,  per  Coleridge  J. 
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*  And  by  sect.  2  it  is  further  enacted,  "  That  from  and  after 
All  rents,  the  passing  of  this  act  all  rents-service  reserved  on  any 
and"other'  lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by 
payments     g^jjy  lease  (e)  granted  under  any  power  (and  which  leases 

coming  *J  \  y  o  J  r  \, 

due  at  shall  have  been  granted  after  the  passing  of  this  acf),  (/) 

ods  under  and  all  rents-charge  and  other  rents,  annuities,  pensions, 

mentsmade  dividends,  (^)  moduses,  compositions,  and  all  other  pay- 

^^Jgof  ments  of  every  description  in  the  United  Kingdom  of 

this  act,  to  Great  Britain  and  Ireland,  made  payable  or  coming  due 

be  appor-  _  '  r    .;  o 

tioned :  at  fixed  periods  (A)  under  any  *  instrument  that  shall 
be  executed  after  the  passing  of  this  act,  (i)  or  (being  a  will  or 
testamentary  instrument)  that  shall  come  into  operation  after  the 
passing  of  this  act,  shall  be  apportioned  so  and  in  such  manner 


(e)  The  act  applies  to  all  cases  where 
the  lease  reserving  the  rent  has  been  exe- 
cuted since  the  passing  of  the  statute. 
Therefore  rent  reserved  by  a  lease  granted 
after  the  act,  under  a  power  in  a  settlement 
executed  before  the  act,  is  apportionable 
between  the  executors  of  the  tenant  for 
life  and  the  remainder-man.  Plummer  v. 
Whitley,  Johns.  585.  But  it  has  been 
held  by  Lord  Cottenham,  that  the  act  does 
not  apply  to  rents  payable  by  tenants  from 
year  to  year,  which  have  not  been  reserved 
by  an  instrument  in  writing.  In  re  Mark- 
by,  4  Myl.  &  Cr.  484.  See  accord.  Cat- 
tley  V.  Arnold,  1  John.  &  H.  651.  See, 
also,  Plummer  v.  Whitley,  Johns.  585, 
588,  per  Wood  V.  C. ;  Mills  v.  Trumper, 
L.  K.  4  Ch.  App.  320 ;  Brown  v.  Candler, 
9  L.  J.  Ch.  212. 

(f)  The  act  received  the  royal  assent 
on  the  16th  Jane,  1834. 

{g)  Where  a  testator,  after  directing  a 
fund  to  be  formed  by  investing  the  rents 
of  his  estate  in  the  purchase  of  bank  an- 
nuities, charged  it  with  payment  of  150/. 
a  year  to  his  wife  during  her  life,  Shad- 
well  V.  C.  held,  that  though  the  1501.  was 
not  a  continuing  payment,  the  executors 
of  the  wife,  she  having  outlived  the  testa- 
tor, were  entitled  to  a  proportionate  part 
of  the  \bOl.  a  year  forthe  interval  between 
her  death  and  the  last  preceding  yearly 
day  of  payment,  under  this  enactment. 
Carter  v.  Taggart,  16  Sim.  447. 

[831]     [832] 


(h)  Dividends  declared  by  joint  stock 
companies,  subject  to  the  companies 
clauses  consolidation  act,  are  not  due  at 
"  fixed  periods,"  so  as  to  fall  within  the 
act.  But  in  a  company  carried  on  under 
a  deed  of  settlement  and  by-laws,  direct- 
ing that  the  profits  should  be  divided  half- 
yearly,  each  dividend  to  be  paid  in  two 
specified  months.  It  was  held  that  such 
dividends  are  apportionable  under  the  act 
with  reference  to  the  days  on  which  they 
were  made  payable.  Ke  Maxwell's  Trusts, 
1  Hem.  &  M.  610.  But  the  act  does  not 
apply  to  royalties  in  the  nature  of  rents, 
payable  at  uncertain  periods,  such  as  roy- 
alties payable  on  the  selling  of  ore  got 
from  a  mine.  St.  Aubyn  v.  St.  Aubyn,  1 
Drew.  &  Sm.  611. 

(i)  See  Mitchell  v.  Mitchell,  4  Beav. 
549.  This  section  applies  not  only,  under 
the  earlier  words,  to  all  -cases  where  a  lease 
has  been  executed  after  the  passing  of  the 
act  (see  ante, note  (e)),  but  also  to  all  cases 
where  the  instrument  creating  the  life  in- 
terest has  been  executed  since  that  period. 
Knight  V.  Boughton,  12  Beav.  312;  Plum- 
mer t>.  Whitley,  Johns.  585.  An  order  of 
court  is  not  an  instrument  within  the 
meaning  of  the  act.  Jodell  v.  Jodell,  L. 
E.  7  Eq.  Cas.  461, 463.  See,  farther,  as  to 
what  is  an  instrument,  Heasman  v.  Pease, 
L.  E.  8  Eq.  Cas.  599. 
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that  on  tlie  death  (/  )  of  any  person  interested  in  any  such  rents, 
annuities,  pensions,  dividends,  moduses,  compositions,  or  other 
payments  as  aforesaid,  or  in  the  estate,  fund,  office,  (A)  or  bene- 
fice from  or  in  respect  of  which  the  same  shall  be  issuing  or  de- 
rived, or  on  the  determination  by  any  other  means  v^fhatsoever  (Z) 
of  *  the  interest  of  any  such  person,  he  or  she,  and  liis  or  her  ex- 
ecutors, administrators,  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,  annuities,  pensions,  dividends,  moduses,  composi- 
tions, and  other  payments  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof 
respectively  (as  the  case  may  be),  including  the  day  of  the  death 
of  such  person  or  of  the  determination  of  his  or  her  interest, 
all  just  allowances  and  deductions  in  respect  of  charges  ^/^^^^g' '^g. 
on  such  rents,  annuities,  pensions,  dividends,  moduses,  duotions: 
compositions,  and  other  payments  being  made ;  and  that  every 
such  person,  his  or  her  executors,  administrators,  and  assigns, 
shall  have  such  and  the  same  remedies  at  law  and  in 

remedies 

equity  for  recovering  such  apportioned  parts  of  the  said   for  obtain- 

\.  •4.-  •  J-    -J      J  J  •      ingtheap- 

rents,  annuities,  pensions,  dividends,  moduses,  composi-  portioned 
tions,  and  other  payments,  when  the  entire  portion  of  *""*' 
which  such  apportioned  parts  shall  form  part  shall  become  due 
and  payable,  and  not  before,  as  he,  she  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  other  payments  if 
entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements,  and  heredita- 
ments comprised  therein,  shall  not  be  resorted  to  for  such  ap- 

( j)  This  must  be  understood  as  a  death  (l)  But,  semble,  that  the  act  does  not 

occasioning  the  determination  of  the  inter-  apply  to  the  case  of  a  landlord  determin- 

est.    And  consequently  rents  are  not  ap-  ing  the  relation  of  landlord  and  tenant  by 

portionable  between  the  real  and  personal  his  own  act.    Oldershaw  v.  Holt,  12  Ad.  & 

representative  of  tenant  in  fee.    Browne  El.  590;  S.  C.  4  Per.  &  Dav.  307.   The  act 

V.  Amyott,  3  Hare,  173  ;  Beer  v.  Beer,  12  applies  to  the  case  of  the  expiration  of  n 

C.  B.  60 ;  In  re  Clulow's  Estate,  3  Kay  &  term  in  trustees  to  accumulate  rents  for 

J.  689.  payment    of   debts,  legacies,    and    other 

(k)  The  act  does  not  apply  to  the  salary  charges,  with  remainder  to  a  tenant  for 

of  an  auditor  and  superintendent  manager  life  as  well  as  to  the  common  case  of  an 

of  an  estate,  holding  office  during  the  joint  estate  for  life  to  A.,  remainder  to  B.     St. 

lives  of  himself  and  the  employer.  Lowndes  Anbyn  w.  St.  Anbyn,  1  Drew.  &  Sm.  64. 

V.  Lord   Stamford,   18   Q.  B.   425.     See,  See,  also,  Donaldson  v.  Donaldson,  L.  R. 

further,  as  to  what  cases  are  within  the  10  Eq.  Cas.  635. 
statute,  Donaldson  v.  Donaldson,  L.  B. 
ID  Eq.  Cas.  635. 

[833] 
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portioned  parts  specifically  as  aforesaid,  but  the  entire  rents  of 
■which  such  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who,  if  this  act  had  not  passed, 
■would  have  been  entitled  to  such  entire  rents  ;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  act  in  any  action  or  suit  at  law  or 
in  equity."  This  act  does  not  extend  to  any  case  where  there  has 
been  no  determination  by  death  or  any  other  means  of  the  interest 
of  the  person  interested  in  the  income  ;  but  by  33  &  34  Vict.  c.  35, 
post,  839,  the  principle  of  the  act  was  extended  so  as  to  make  it 
applicable  to  every  form  of  reservation  of  income,  which  was  in 
all  cases  to  be  treated  as  if  it  were  interest  accruing  de  die  in 
diem,  but  the  new  act  was  not  intended  *  to  apply  to  a  case  where 
there  was  no  determination  of  interest,  but  only  a  change  in  the 
mode  of  enjoyment,  (m) 

act  not  to  ■'^y  sect.  3  it  is  provided  and  enacted,  "That  the 
apply  to       provisions  herein  contained  shall  not  apply  to  any  case 

cases  •*■  ^^  *'  •^ 

where  it  is  in  which  it  shall  be  expressly  stipulated  (n)  that  no  ap- 
that  there  portionment  shall  take  place,  or  to  annual  sums  made 
apportion-  payable  in  policies  of  assurances  of  any  description."  (o) 
ment:  -jij^g   second  Section   of  this  statute,   it  must   be   re- 

marked, applies  only  to  cases  of  rent  reserved  on  leases  granted 
after  the  passing  of  the  act,  and  to  payments  coming  due  under 
instruments  executed,  or  wills  which  have  come  into  operation, 
after  that  period.  It  therefore  is  necessary,  vrith  reference  to 
cases  not  within  the  statute,  to  point  out  the  previous  authorities 
connected  with  the  subject  of  its  enactments. 

The  statute  of  11  Geo.  2,  it  will  be  observed,  applies  to  those  cases 

rent  re-       only  where  the  lease  is  not  binding  on  the  remainder- 
served  on  "^  .  ° 
lease  by       man  or  reversioner,   and  the  rent  would  consequently 

life  under     be  lost  both  to  him  and  the  executor  at  common  law. 

and°made     Therefore,  at  this  day,  as  before  that  statute  (in  cases  of 

(m)  Clive  v.  Clive,  L.  E.  7  Ch.  App.  the  terms  of  the  gift  that  apportionment 

433.     [There  are  statutes  in  many  of  the  is  clearly  impossible,  consistently  with  it. 

United  States  making  rent  apportionable.  Inference  from  the  whole  tenor  and  con- 

3  Kent,  471 ;  3  Greenl.  Cruise  Dig.  117,  text  of  the  will  is  not  sufficient.    Tyrrell 

note ;  Price  v.  Pickett,  21  Ala.  741.]  v.  Clark,  2  Drew.  86. 

(n)  These  words,  as  applied  to  a  will,        (o)  The  provisions  of  this  statute  are 

have  been  held  to  require  either  an  ex-  extended  by  the  stat.  6  &  7  W.  4,  c.  71 

press  direction  that  there  shall  be  no  ap-  (tithes  commutation  act),  s.  86,  to  rent- 

portionment,  oi  language  so  express  in  charges  payable  under  that  act. 

[834] 
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leases  granted  before  the  passing  of  the  stat.  4  W.  4,   ^^^"l■^'' 
c.  22),  if  tenant  for  life,  with  a  leasing  power,  has  made    *,  cannot 

,  .  ,.         .  •  111  T       •      ii        ■         '^^  appor- 

a  lease  m  conformity  to  it,  and  the  lessor  dies  in  the  in-   tioned: 
terval  between  two  periods  of  the  rent  being  due,  i.  e.  at  any- 
time before  midnight  of  the  rent-day,  the  whole  rent  will  go  to 
the  heir  or  remainder-man,  and  there  can  be  no  apportionment 
in  favor  of  the  executor.  ( ^) 

But  if  such  tenant  for  life  makes  a  lease  not  conformable  *  to 
the  power,  and  such  that  no  relief  can  be  afforded  in  equity  to  the 
lessee,  so  that  his  interest  determines  with  the  death  of  the  lessor, 
the  executor  is  entitled  to  an  apportionment  under  the  statute  of 
Geo.  2.  Thus,  if  the  lease  be  by  parol,  from  year  to  year,  where 
the  power  is  to  lease  by  deed,  the  rent  is  apportionable.  (g)  Yet, 
in  equity,  if  the  lease  or  an  agreement  for  it  be  in  writing,  and 
under  such  circumstances  that  though  not  made  strictly  pursuant 
to  the  power,  it  may  be  enforced  by  the  tenant,  the  statute  will 
not  apply,  and  the  executor  will  have  no  right  to  an  apportion- 
ment, (r) 

Executors  shall  have  a  writ  of  debt  for  the  arrearages  of  an 
annuity  incurred  in  the  lifetime  of  the  testator  ;  (s)  but   arrears  of 
(unless  the  stat.    4  W.   4,  c.  22,  can  be  applied)   the   whenapl 
arrears  so  recoverable  must  not  be  calculated  beyond  the   at  common 
last  day  of  payment  which  occurred  before  the  annul-   l*'^= 
tant's  death  ;  for  annuities  are  not  in  their  nature  apportionable 
either  in  law  or  in  equity,  (t) 

An  exception  to  this  general  rule  maybe  found  in  the  instances 
of  annuities  for  the  maintenance  of  infants ;  for  equity  will  decree 
an  apportionment  of  such  annuities  up  to  the  day  of  their  deaths ; 
because  it  would  be  difficult  for  them  to  find  credit  for  necessa- 
ries, if  the  payment  depended  on  their  living  to  the  end  of  the 
quarter,  (m)     Another  exception  has  been  introduced  in  the  case 

(p)  Norris  v.  Harrison,  2  Madd.  268.  (t)  Pearley  v.  Smith,  3  Atk.  261 ;  Ho^v- 

(q)  Ex  parte    Smyth,  1   Swanst.   337;  ell  v.  Hanforth,  2,  W.  Bl.  1016;  Keg.  w. 

Clarkson  u.  Lord  Scarborough,  lb.  354,  The    Lords  of  the    Treasury,  16  Q.  B. 

note  (a).  357;  [Wiggin  «.  Swett,   6  Met.  19+,  201, 

(r)  See  Mr.  Swanston's  note  (a)  to  Ex  202 ;    Tracy  v.  Strong,    2    Conn.    659 ; 

parte  Smyth,  1  Swanst.  357.  Earp's  Will,  1  Parsons  Eq.  468  ;  Gheer  v. 

(s)  Bro.  Annuity,  pi.  46;  Fitz.  N.  B.  Osborn,  17  Serg.  &  R.  171  ;  McLcmore  w. 
120,  L.  9th  ed. ;  Andrew  Ognel's  case,  4  Goode,  Harper  Eq.  275;  Waring  v.  Pur- 
Co.  49  a,  49  6;  [Johnson  v.  Bridgewater  cell,  1  Hill  Eq.  199;  Manning  v.  Ran- 
Iron  Manuf.  Co.  14  Gray,  274,  276  ;  Ellis  dolph,  1  South.  144.] 
V.  Essex  Merrimac  Bridge,  2  Pick.  248.]  (u)  Howell  v.  Hanforth,  2  W.  Bl. 
VOL.  II.                          4  [835] 
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of  a  married  woman  living  separate  from  her  husband ;  (f )  an  ex- 
ception supported  by  the  necessity  of  the  case,  and  the  consequent 
*  presumption  of  intention  ;  (w)  and  therefore  not  extending  to  an 
annuity  for  the  separate  use  of  a  married  woman  living  with  her 
husband  and  maintained  by  him.  Qx)  On  the  principle  of  the 
rule  in  the  cases  of  infants  and  married  women  who  have  no  other 
support,  it  was  decided  that  the  income  of  a  fund  belonging  to  a 
charitable  corporation,  having  for  its  object  the  support,  relief,  and 
maintenance  of  a  master  and  five  poor  persons,  was  apportionable 
between  the  executors  of  a  deceased  master  and  his  successor.  (^) 
An  annuity  payable  quarterly,  secured  by  the  bond  of  a  testator, 
whose  will  charged  his  real,  in  aid  of  his  personal,  estate,  having 
been,  under  the  order  of  the  court  of  chancery,  directed  to  be  paid 
half-yearly  at  Midsummer  and  Christmas,  and  the  annuitant  hav- 
ing died  between  Lady  Day  and  Midsummer,  her  representative 
was  declared  entitled  to  the  arrears  due  at  Lady  Day.  (z) 

It  was  held,  before  the  passing  of  the  stat.  4  W.  4,  c.  22,  that 
if  the  testator  was  entitled  to  the  dividends  of  stock  in 
not  appor-    the  public  funds  for  his  life,  and  he  died  between  the 
common  "    t^o  days  when  they  are  due,  his  executors  had  no  claim 
'*^"  to  any  apportionment,  but  the  whole  half-year's  dividend 

should  be  paid  to  him  in  reversion,  (a) 

1017,  in  the  judgment  of  De  Grey  C.  J. ;  279  ;  [Sargent  v.  Sargent,  103  Mass.  297, 

Hay  V.  Palmer,  2  P.  Wms.  501  ;  Rhenish  299 ;  Wiggin  v.  Swett,  6  Met.  194  ;  Gran- 

w.  Martin,  A.  v.   1746,  MS.  case  in  Mr.  ger  u.  Bassett,  98  Mass.  462,  469 ;  Earp's 

Swanston's  note  to  Ex  parte  Smyth,  1  Will,  1  Parsons  Eq.  168;  28  Penn.  St. 

Swanst.  349 ;  [Gheer  v.  Osborne,  17  Serg.  368 ;  Foot,  appellant,  22  Pick.  299 ;  John- 

&  R.  171 ;  Eisher  v.  Eisher,  5  Penn.  Law  son  v.  Bridgewater,  14  Gray,  274;  Cole- 

J.  Rep.  178.  See  Tracy  u.  Strong,  2  Conn,  man  v.  Columbia  Oil  Co.  51  Penn.  St.  74; 

659 ;  Eisher  v.  Eisher,  4  Am.  Law  Jour.  Brundage  v.  Brundage,  60  N.  T.  544  ;  S.  C. 

(N.  S.)  539.]  65  Barb.  397, 408 ;  S.  C.  1  N.  Y.  Sup.  Ct.  82; 

(»)  Howell  V.  Hanforth,  2  W.  Bl.  1016.  Spear  v.  Hart,  3  Rob.  420 ;  Burroughs  v. 

{w)  See  Mr.  Swanston's  note,  ubi  su-  N.  Car.  Railroad  Co.  67  N.  Car.  376  ;  post, 

pra.  839,  note  (mi).  But  see  Rutledge  v.  Rut- 
la;)  Anderson  v.  Dwyer,  1  Sch.  &  Iief.  ledge,  1  Harper  Ch.  65,  where  dividends 

301.  were  given  for  maintenance  for  life,  and 

(y)  Attorney  Gen.  v.  Smythies,  16  Beav.  death  occurred  a  short  time  before  dividend 

385.  accrued.    As  to  a  dividend  earned  during 

(z)  Webb  V.  Lord  Shaftesbury,  11  Ves.  the  life,  but  not  declared  until  after  the 

361.  death  of  the  tenant  for  life,  see  Johnson  v. 

(a)  Pearly  v.  Smith,  3  Atk.  260  ;  Rash-  Bridgewater  Iron   Manuf.   Co.  14  Gray, 

leigh  V.  Master,  3  Bro.  C.  C.  101  ;  Sher-  274 ;  Brundage  v.  Brundage,  1  N.  Y.  Sup. 

rard  u.  Sherrard,  3  Atk.  602 ;  Wilson  v.  Ct.  82.]     See  Michell  v.  Michell,  4  Beav. 

Harman,  2  Ves.  sen.  672;  S.  C.  Ambl.  549.  So  where  land  which  had  been  de- 
[836] 
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It  may  here  be  observed,  that  though  (as  it  has  already  been 
shown),  (6)  in  the  case  of  rent,  it  is  not  due  till  midnight  ^^^^gf  tg„. 
*  of  the  rent-day  :  yet,  in  the  case  of  dividends,  the  per-   *"^  ^°^  "f« 

.  .       «  dyng  on 

son  entitled  may  receive  them,  on  application   to   the   day  on 

11  •  11  I'll!  T  which  div- 

bank,  at  any  time  on  the  day  on  which  they  become  due.    idends  be- 
And  consequently,  if  the  tenant  for  life  of  stock  dies  on   "^  " 
the  day  on  which  a  half-year's  dividends  become  due,  they  be- 
long to  his  personal  estate,  (e) 

With  respect  to  interest  —  interest  being  due  de  die  in  diem  is 
not  one  entire  thing,  but  an  agerregate  of  many  distinct   Interest 

T      ■        1     •  t>£>     &  J  may  be  ap- 

things.  It  IS  obvious,  therefore,  that  the  representa-  portioned: 
tives  of  a  party  dying  before  the  day  at  which  interest  was  usually 
payable,  would  be  entitled  to  interest  up  to  the  time  of  the  testa- 
tor's death,  (c?)  Nor  is  the  principle  varied  by  reason  that  the 
money,  in  respect  of  which  the  interest  is  claimed,  is  secured  on 
mortgage,  (e)  or  by  a  bond,  conditioned  expressly  for  half-yearly 
payments.  (/ )  So  where  a  sum  of  money,  which  it  was  cove- 
nanted in  marriage  articles  should  be  invested  in  land,  had  been 
lent  on  mortgage,  at  the  death  of  the  person  entitled  to  an  estate 
tail  in  the  land,  the  interest  was  apportioned  in  favor  of  his  ad- 
ministrator. (^) 

A  point  was  raised  before  Sir  Wm.  Grant,  whether  a  tenant  for 
life  having  died  in  the  middle  of  the  year,  the  land-tax,    land-tax 
quit-rents,  and  other  charges  should  be   borne  entirely   rent,  &c. : 
by  the  estate  of  the  remainder-man,  having  actually  *  become  due 


vised,  by  «  will  made  before  the  statute, 
to  a  tenant  for  lite  with  remainder  over, 
was  taken  by  a  railway  company,  under 
the  powers  of  their  special  act,  and  the 
purchase-money  was  duly  ascertained, 
paid  into  court,  and  invested  in  consols, 
and  the  dividends  ordered  to  be  paid  to 
the  tenant  for  life,  who  died  in  February 
1853,  it  was  held  that  the  executors  of  the 
tenant  for  life  took  no  part  of  the  half- 
year's  dividend.  In  re  Longworth,  1  Kay 
&J.  1. 

(6)  Ante,  823. 

(c)  Paton  V.  Sheppard,  10  Sim.  186.  In 
Wright  V.  Tuckett,  1  Johns.  &  H.  266, 
where  canal  shares  were  settled  on  A. 
for  life  and  then  over,  it  was  held  that  a 
dividend  declared  before  A.'s  death,  but 
not  payable  till  afterwards,  belonged  to 


A.'s  estate.  See,  also,  De  Gendre  v.  Kent, 
L.  E.  4  Eq.  Ca.  283  ;  [Brundage  v.  Brun- 
dage,  60  N.  Y.  544,  550,  551.] 

{d)  See  Mr.  Swanston's  note,  1  Swanst. 
349,  and  Mr.  Eraser's  to  Clun's  case,  10 
Co.  128  a.  Accordingly,  interest  payable 
on  coupons  to  railway  debentures,  though 
payable  half-yearly,  accrues  due  de  die  in 
diem,  and  is  therefore  subject  to  appor- 
tionment. In  re  Kogers's  Trusts,  I  Drew. 
&  Sm.  338.  See,  also,  Ibbotson  v.  Elam, 
L.  E.  1  Eq.  188;  [Earp's  Will,  1  Par- 
sons Eq.  168;  28  Penn.  St.  368;  Sweigart 
V.  Berks,  8  Serg.  &  E.  299.] 

(e)  Wilson  v.  Harman,  2  Ves.  sen.  673. 

(/)  Banner  v.  Lowe,  13  Ves.  135. 

{g)  Edwards  v.  Countess  of  Warwick, 
2  P.  Wms.  176 ;  S.  C.  1  Bro.  P.  C.  207, 
Toml.  ed. 

[837]       [838] 
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after  the  death  of  tenant  for  life ;  or  whether  there  should  be  an 
apportionment  by  an  equitable  construction  of  the  statute.  But 
the  master  of  the  rojls  decided  that  the  statute  of  Geo.  2  had  no 
application  to  the  case ;  and  that  the  remainder-man  was  bound 
to  pay  the  whole.  (A) 

The  constant  usage  has  been,  where  the  money  is  directed  to 
dividends     \,q  \.^{^  out  in  land  upon  any  settlement,  and  in  the 

of  money  .    '^  ''  .  i_    .     .  i 

directed  to  mean  time  invested  m  government  securities,  that  the 
in  land?"  entire  half-year's  dividend  shall  be  paid  to  him  in  rever- 
sion, notwithstanding  the  tenant  for  life  died  in  the  middle  of 
the  half-year,  and  shall  not  be  apportioned  by  the  stat.  of  11 
Geo.  2,  c.  19.  (0 

In  case  of  apportionment  within  the  statute  of  11  Geo.  2,  it  is 
whether  expressly  directed  by  the  act,  that  the  executor  shall 
the  appor-    recover  from  the  under-tenant  a  proportion  of  the  rent, 

tionment  ,,      ,  i-        it     t 

shall  be  "  according  to  the  time  the  tenant  for  life  lived  ;  and 
to ti'me'of  by  the  stat.  4  W.  4,  c.  22,  the  apportionment  is  to  be 
^*  "^'  "  according  to'  the  time  which  shall  have  elapsed  from 

the  commencement  or  last  period  of  payment  thereof  respec- 
tively." And  in  the  cases  above  mentioned,  where,  without  refer- 
ence to  the  statute,  it  has  been  held  that  the  executors  of  a  tenant 
in  tail,  or  an  incumbent,  are  entitled  to  a  proportionate  part  of 
the  rent  or  composition  received  after  his  death  by  the  remainder- 
man or  successor,  it  has  also  been  held,  that  as  the  foundation  of 
these  decisions  is,  that  the  money  is  understood  as  paid  to  the  use 
of  the  person  from  whom  the  enjoyment  is  derived,  so  the  princi- 
ple of  apportionment  is  time  ;  the  total  payment  being  distributed 
in  proportion  to  the  respective  periods  of  enjoyment.  (Jc)  The 
case  of  Williams  v.  Powell,  (1}  indeed,  has  been  regarded  as  *  an 
authority  to  show,  that  in  the  case  of  a  composition  for  tithes, 
value,  and  not  time,  should  have  been  the  principle.  But  Sir 
Thomas  Plumer,  in  his  judgment  in  Aynsley  v.  Wordsworth,  ob- 
served, that  Williams  v.  Powell  did  not  appear  to  him  to  deter- 
mine the  general  question  ;  and  certainly  that  decision,  if  intended 

(h)  Sutton  V.  Chaplin,  10  Ves.  66.  But  these  cases  were  before  the  statute  4 

{i)  Sherrard  u.  Sherrard,  3  Atk.  503 ;  W.  4,  c.  22. 

Wilson  V.  Harman,  2  Ves.  sen.  672;  S.  C.  {k)  Aynsley  v.  Wordsworth,  2   Ves.  & 

-Ambl.  279.     See,  also,  Eashleigh  a.  Mas-  B.  331 ;  and  see  Mr.  Swanston's  note,  1 

ter,  3  Bro.  C.  C.  99;  ante,  836,   note  (a).  Swanst.  348. 


[839] 
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to  do  SO,  may  be  considered  as  overruled,  or  at  least  not  adopted, 
in  equity,  (m) 

By  Stat.  34  &  35  Vict.  c.  35  (the  apportionment  act,  1870), 
after  reciting  that  whereas  rents  and  some  other  periodical  pay- 
ments are  not  at  common  law  apportionable  (like  interest  on 
money  lent)  in  respect  of  time,  and  for  remedy  of  some  of  the 
mischiefs  and  inconveniences  thereby  arising,  divers  statutes  have 
passed,  viz,  11  Geo.  2,  c.  19 ;  4  &  5  W.  4,  c.  22  ;  6  &  7  W.  4, 
c.  71 ;  14  &  15  Vict.  c.  25,  and  23  &  24  Vict.  c.  154,  and  whereas 
it  is  expedient  to  make  provision  for  the  remedy  of  all  such  mis- 
chiefs and  inconveniences  it  is  enacted  : 

Sect.  2.  From  and  after  the  passing  of  this  act,  all  rents,  an- 
nuities, dividends,  and  other  periodical  payments  in  the   Rents,  &c. 
nature  of  income   (whether  reserved  or  made  payable   from  day 
under  an  instrument  in  writing  or  otherwise)  shall,  like    °^  be''l'pt° 
interest  on  money  lent,  be  considered  as  accruing  from    ■'"respect* 
day  to  day,  and  shall  be  apportionable  in  respect  of  time   "^  '™«i- 
accordingly,  (m^) 

3.  The  apportioned  part  of  any  such  rent,  annuity,  dividend, 
or   other  payment  shall   be  payable    or  recoverable  in   Appor- 
the  case  of  a  continuing  rent,  annuity,  or  other  such  pay-   tioned  part 
ment,  when  the  entire  portion  of  which  such  apportioned   &c- 1<>  be 
part  shall  form  part  shall  become  due  and  payable,  and   when  the 
not  before,  and  in  the  case  of  a  rent,  annuity,  or  other   portio™  '™ 
such  payment  determined  by  reentry,  death,  or  other-   become*^* 
wise,  when  the  next  entire  portion  of  the  same  would   *''^- 
have  been  payable  if  the  same  had  not  so  determined,  and  not 
before. 

4.  All  persons  and  their  respective  heirs,  executors,  ad-  p  ^  ^^^ 
ministrators,  and  assigns,  and  also  the  executors,  admin-   ^^^^^  i^*™ 

(m)  See  Mr.  Swanston's  note,  1  Swanst.  Bassett,  98  Mass.  462,  469  ;  Sohier  v.  EI- 

349.     See,  also,  Olilham  v.  Hubbard,  2  Y.  drid8;e,  103  Mass.  345.     See  Gheer  v.  Os- 

&  Coll.  C.  C.  209,  accord.  bom,  17  Serg.  &  R.   171,  173.     The  law 

(m^)  [In  Massachusetts,  annuities,  rents,  as  to  dividends  from  the  profits  of  busi- 

interest,  and  income,  are  made  apportion-  ness   of  .incorporated    companies    is   not 

able  by  statute,  unless  the  will  or  other  changed  by  the  above  act ;  such  dividends 

instrument    under  which   they  are    held  are    still   unapportionable.    Wells  J.  in 

manifests   a    different   intention.      Genl.  Granger  v.  Bassett,   98  Mass.  462,  469 ; 

Sts.   Mass.  c.  97,  §  24.     See  Sargent  v.  Foote,  appellant,  22  Pick.  299.] 
Sargent,  103  Mass.  299,300;  Granger;;. 
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the  same      istrators,  *  and  assigns  respectively  of  persons  whose  inter- 

remedies  _  ,  *^  _  ■'■  »/        x 

for  recoT-  ests  determine  with  their  own  deaths,  shall  have  such  or 
portioned  the  same  remedies  at  law  and  in  equity  for  recovering  such 
entire^por"'  apportioned  parts  as  aforesaid  when  payable  (allowing 
tions.  proportionate  parts  of  all  just  allowances),  as  they  re- 

spectively would  have  had  for  recovering  such  entire  portions  as 
aforesaid  if  entitled  thereto  respectively ;  provided  that  persons 
„     .  liable  to  pay  rents  reserved  out  of  or  charged  on  lands  or 

Proviso  as  ■^■'  ° 

to  rents  re-  other  hereditaments  of  any  tenure,  and  the  same  lands 

flfiFVfid  111 

certain  or  other  hereditaments,  shall  not  be  resorted  to  for  any 
cases.  g^^j^  apportioned  part  forming  part  of  an  entire  or  con- 

tinuing rent  as  aforesaid  specifically,  but  the  entire  or  continuing 
rent,  including  such  apportioned  part,  shall  be  recovered  and 
received  by  the  heir  or  other  person  who,  if  the  rent  had  not 
been  apportionable  under  this  act,  or  otherwise,  would  have  been 
entitled  to  such  entire  or  continuing  rent,  and  such  apportioned 
part  shall  be  recoverable  from  such  heir  or  other  person  by  the 
executors  or  other  parties  entitled  under  this  act  to  the  same  by 
action  at  law  or  suit  in  equity. 
Interpreta-        5,  Jn  the  construction  of  this  act  — 

tion  of  , 

terms.  The  word  "  rents  "  includes  rent-service,  rent-charge, 

and  rent-seek,  and  also  tithes  and  all  other  periodical  payments  or 
renderings  in  lieu  of  or  in  the  nature  of  rent  or  tithe. 

The  word  "  annuities  "  includes  salaries  and  pensions. 

The  word  "  dividends  "  includes  (besides  dividends  strictly  so 
called)  all  payments  made  by  the  name  of  dividend,  bonus,  or 
otherwise  out  of  the  revenue  of  trading  or  other  public  companies, 
divisible  between  all  or  any  of  the  members  of  such  respective 
companies,  whether  such  payments  shall  usually  be  made  or  de- 
clared at  any  fixed  times  or  otherwise ;  and  all  such  divisible 
revenue  shall,  for  the  purpose  of  this  act,  be  deemed  to  have  ac- 
crued by  equal  daily  increment  during  and  within  the  period  for 
or  in  respect  of  which  the  payment  of  the  same  revenue  shall  be 
declared  or  expressed  to  be  made,  but  the  said  word  *  "  dividend" 
does  not  include  payments  in  the  nature  of  a  return  or  reimburse- 
ment of  capital. 

Act  not  to        6.  Nothing  in  this  act  contained  shall  render  appor- 
pouJes''of     tionable  any  annual  sums  made  payable  in  policies  of 
assurance:    assurance  of  any  description. 
[840]     [841] 
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7.  The  provisions  of  this  act  shall  not  extend  to  any   nor  where 

,  .         .      .  •       1         n     1  stipulation 

case  in  which  it  is  or  shall  be  expressly  stipulated  that  made  to  the 
no  apportionment  shall  take  place,  (n)  ^' 

If  rent-charge  be  granted  to  a  man  pur  autre  vie,  and   ^  ^g^j_ 
the  grantee  die,  living  cestui  que  vie,  the  right  to  the  rent-   charge |)Mr 

o  _  '       _      o  1  '  ^    o  autre  me 

charge  vests  in  his  executors  and  administrators  under   shall  go  to 

63C6Cll1>0rS 

the  statute  29  Car.  2,  c.  3,  s.  15.  (o) 

If  the  lord  of  a  manor  admit  a  copyholder,  whereupon  a  fine  is 
set,  and  the  lord  die  before  the  fine  be  paid,  it  will  be-   copyhold 
long  to  his  executors,  who  may  bring  an  assumpsit  or  debt   ^^^^'  ^''' 
for  it ;  (p)  for  it  is  a  fruit  fallen,  and  shall  not  go  with   Reliefs. 
the  inheritance.     So  also  of  reliefs  and  heriots.  (§')  Heriots. 

A  copyhold  estate  entailed,  consisting  principally  of  a  house, 
having  been  burnt  down,  a  sum  of  money  was  collected  Money  col- 
on briefs,  towards  the  rebuilding,  and  paid  by  the  trus-  briefs  for 
tees  of  the  charity  into  the  hands  of  the  guardian  of  ten-  ci^a"'?- 
ant  in  tail,  who  was  an  infant,  and  died  under  age,  without  its 
having  been  so  applied ;  a  question  arose  between  the  personal 
representatives  of  the  infant  and  those  entitled  to  the  estate  under 
the  settlement ;  and  it  was  held  that  the  money  should  go  to  the 
latter ;  but  that  allowance  should  be  made  to  the  former  for  the 
amount  of  the  interest  of  the  money  from  the  time  it  was  paid 
to  the  guardian  to  the  death  of  the  infant,  (r) 

*  In  Noble  v.  Cass,  (s)  a  testatrix  devised  to  trustees  and  their 
heirs,  upon  trust  for  her  daughter  during  her  life  ;  and   damages 

.  .,  ■,  .  recovered 

after  her  decease  on  trust  for  her  niece  for  life ;  and  by  trustees 

after  the  decease  of  her  niece  on  trust  for  the  children  tenancy  for 

of  the  niece  in  fee.     The  testatrix  had  granted  a  lease  of  totheex^ 

the  premises  devised  for  a  term  still  subsisting.     After  t^g't°„aL 

the  death  of  the  daughter,  and  during  the  lifetime  of  the  and  not  to 

niece,  the  trustees  brought  an  action  against  the  lessee  itance. 

for  a  breach  of  the  covenants  of  that  lease,  by  reason  of  dilapida- 

(n)  As  to  the  construction  of  this  act,  (p)  Shuttleworth  v.  Garnet,  3  Lev.  261, 

see  Clive  v.  Clive,  L.  R.  7  Ch.  App.  433;  262  ;  S.  C.  Carth.  90,  1  Show.  35;  3  Mod. 

ante,  834,  note  (m) ;  Jones  v.  Ogle,  L.  R.  14  239  ;  Comb.  151. 

Eq.  Ca.  419.  (q)  Andrew  Qgnel's  case,  4  Co.  49  6; 

(o)  Beai-park  v.  Hutchinson,   7  Bing.  Co.  Lit.  47  6,  83  a,  b,   162  b;  1  Watk. 

178;    S.  C.  4  M.   &  P.   848;   ante,   683.  Cop.  322,  note  (/). 

See,  also,  stat.  1  Vict.  c.  26,  s.  3,  ante,  [r)  Book  v.  Warth,  1  Ves.  sen.  460. 

686.  (s)  2  Sim.  343. 
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tions,  and  recovered  5001.  damages.  Afterwards  the  niece  died. 
And  it  was  held  by  Sir  L.  Shad  well  V.  C.  that  the  sum  so  re- 
covered belonged  to  her  administrator. 

In  the  case  of  a  sole  corporation,  as  a  bishop,  parson,  vicar, 
Sole  cor-  master  of  an  hospital,  &c.  no  chose  in  action  can  go  in 
poration:  succession  ;  for  the  successors  shall  no  more  have  them 
than  the  heirs  of  a  private  man  ;  since  succession  in  a  body  politic 
is  inheritance  in  case  of  a  body  private,  (f)  Therefore  a  bond 
given  by  an  administrator  under  the  statute  of  distributions  to  the 
chase  in  Ordinary  passed,  on  his  death,  to  his  executor  and  not  to 
to  his  e^-'^  his  successor,  (m)  But  by  custom  a  chose  in  action  may 
*'=°''"'^'  .  go  in  succession  to  a  sole  corporation;  as  in  London, 
successors,  -^vhere  the  chamberlain  is  a  special  corporation  for  tak- 
ing bonds  for  the  benefit  of  the  orphanage  fund,  which  has  been 
frequently  adjudged  a  good  custom,  (v)  But  he  cannot  take  a 
bond  to  himself  or  his  successors  for  any  other  purpose,  (x)  By 
the  charter  granted  to  the  College  of  Physicians,  and  confirmed  in 
parliament,  the  offenders  in  practicing  physic  in  London  without 
admission  by  the  College  of  Physicians  shall  forfeit  51.  for  every 
month,  unum  dimidium  regi  et  alterum  dimidium  dioto  presidenti 
et  collegio  ;  on  this  charter  it  was  holden  that  if  the  president  *  of 
the  college  recovers  in  debt  against  an  offender  and  dies,  the  suc- 
cessor shall  have  a  scire  facias  to  execute  it,  and  not  the  executor  ; 
for  the  predecessor  recovered  it  as  due  to  him  and  the  college,  (jf) 

There  has  already  been  occasion  to  observe,  that  survivorship 
Interest  in  holds  place,  as  well  between  joint  tenants  of  chattel  prop- 
tn  artiore  erty  ill  possession  or  in  action,  as  between  joint  tenants  of 
pass%o''ex-  inheritance  or  freehold.  (2)  Hence  the  general  rule  is, 
ecntors.  that  the  interest  which  the  testator  had  in  a  chose  in  ac- 
tion jointly  with  another,  shall  not  pass  to  his  executor ;  (a)  yet 
•per  legem  mercatoriam,  as  formerly  mentioned,  an  exception  was 
established  in  favor  of  merchants,  which  has  been  extended  to  all 
traders,  and  persons  engaged  in  joint  undertakings  in  the  nature 
of  trade.  (5)     But  in  these  cases,  although  the  right  of  the  Aq- 

(t)  Tulwood's  case,  4  Co.  65  a.  (y)  Atkins  i>.  Gardner,  Cro.  Jac.  159. 

(m)  Howley  v.  Knight,.  14  Q.  B.  240;  (z)  Ante,  650;  post,  1865. 

ante,  539.  (a)  See  Southcote  v.  Hoare,  3  Taunt. 

(w)  Byrd  v.   Wilford,   Cro.   Eliz.   464,  87. 

682 ;  Fulwood's  case,  4  Co.  65  a.  (b)  Ante,  651. 

(x)  2  Bl.  Com.  432. 
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ceased  partner  devolves  on  liis  executor,  it  is  now  fully  settled 
that  the  remedy  survives  to  his  companion,  who  alone  must  enforce 
the  right  by  action,  and  will  be  liable,  on  recovery,  to  account  to  the 
executor  or  administrator  for  the  share  of  the  deceased,  (c)  This 
question  will  be  more  fully  investigated  hereafter,  together  with 
the  subject  of  remedies  by  executors  and  administrators  gener- 
ally. ((^) 

In  conclusion  it  may  be  observed,  that  although  the  deceased 
has,  in  his  lifetime,  assigned  all  his  interest  in  his  choses    Ciwsesin 

,.111  .11  i       J.   1  •       action  vest 

m  action,  still  upon  his  death  they  will  vest,  at  law,  in    at  law  in 
his  executor  or  administrator ;  because  at  law  choses  in   tor,  though 
action  are  not  assignable.     Thus  if  a  bond  be  assigned   ^y  1^6- 
by  an  intestate,  his  administrator  only  is  entitled  to  sue   ceased. 
upon  *it.  (e)     So  in  Brant  v.  Heatig,  (/)  where  the  ptoperty  of 
an  intestate  was  assigned  to  assignees,  previous  to  his  death  ;  the 
plaintiff  administered,  and  applied  to  the  defendant  in  the  name 
of  the  assignees  for  payment  of  goods  sold  to  him  by  the  intestate, 
and  afterwards  brought  an  action  in  his  character  of  administra- 
tor ;  it  was  held  that  such  action  was  sustainable,  and  that  if  it 
had  been  brought  by  the  assignees,  they  would  have   been  non- 
suited. 

The  executor  of  a  bankrupt  is  not  entitled  to  his  choses  in  ac- 
tion, for  they  are  vested  in   his  assignees.     Therefore   Executor 

•^  .  °  of  bank- 

such  executor  cannot  take  proceedings  in  bankruptcy  for   rupt: 

a  debt  due  to  his  testator.  (^)  But  by  the  stat.  12  &  13  Vict.  c. 
106,  s.  197,  the  court  may  order  the  surplus  of  his  estate,  if  any,  to 
be  paid  to  the  bankrupt,  his  executors,  administrators,  or  assigns. 
And  by  sect.  195,  if  the  estate  of  the  deceased  shall  pay  a  suffi- 
cient dividend,  his  executors  or  administrators  will  be  entitled  to 
the  allowance,  although  the  bankrupt  was  not  living  when  the 

(c)    Martin   c.  Crompe,  1  Ld.  Eayra.  a  member,  survives  to  his  personal  rcpre- 

340;  S.C.2  Salk.  444;  Kemp  v.  Andrews,  sentatives;  Thomson;;.  Thomson,  1  Bradf. 

Carth.  170;    S.   C.  1   Show.    188;  3  Lev.  Sur.    24;    although   they  cannot  collect 

290 ;   Golding  u.  Vaughan,  2  Chit.  Rep.  debts  due  the  partnership,  and,  are  not 

437 ;  Rex  v.  Collectors  of  Customs,  2  M.  entitled  to  the  custody  of  the  books  and 

&   Sel.  225;   2   Saund.   117,  note   (2)   to  the  assets.     "Waring  v.  Waring,  1   Kedf. 

Coryton  v.  Lithebye;  Vickers  i/.  Cowell,  Sur.  205.] 

1  Beav.  529 ;   [post,  1865,  and  note  (d) ;  1  (d)  Infra,  pt.  T.  bk.  i.  ch.  i. 

Chitty  PI.  (16th   Am.  ed.)   21,  and   cases  (e)  2  B.  Moore,  186. 

in  notes.     The  right  to  an  accounting  in  {/)  2  B.  Moore,  187. 

the  partnership  of  which  the  deceased  was  (g)  Ex  parte  Goodwin,  1  Atk.  100. 
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dividend  was  declared.  Thus  in  Ex  parte  Safford,  (K)  the  com- 
when  en-  mission  issued  in  January,  1823,  under  which  the  de- 
the^alfow-  ceased  obtained  his  certificate  on  the  21st  of  May  in  the 
*°'=^-  same  year.     In  July,  1824,  the  bankrupt  died.     In  June, 

1826,  a  dividend  of  10s.  in  the  pound  was  declared  upon  the  sum 
of  7,890?.  7s.  bd.,  the  amount  of  the  debts  proved  under  the  com- 
mission, leaving  a  balance  of  638Z.  in  the  hands  of  the  assignees. 
The  widow  and  administratrix  of  the  bankrupt  petitioned  for  the 
allowance  of  5Z.  per  cent,  upon  the  net  produce  ;  and  she  was  op- 
posed on  behalf  of  the  assignees,  upon  the  ground  that  the  right 
to  the  allowance  vested  only  on  payment  of  the  dividend  during 
the  life  of  the  bankrupt,  in  which  event  only  it  was  transmissible 
to  his  representatives.  But  the  vice  chancellor  was  of  opinion 
that  the  right  to  the  allowance  vested,  not  on  the  bankrupt  ob- 
taining his  certificate,  but  on  the  *  payment  of  the  sufficient  div- 
idend ;  and  that  it  was  not  necessary  that  the  bankrupt  should 
be  living  when  the  dividend  was  declared,  as,  whenever  it  was  de- 
clared, the  right  to  the  allowance  woiild  vest  in  his  representa- 
tives. And  this  decision  was  afterwards  confirmed  by  the  chan- 
cellor, (i) 

By  stat.  5  &  6  W.  &  M.  c.  11,  s.  3,  it  is  enacted  that  if  a 
Costs  of  defendant  shall  be  convicted  on  an  indictment,  which  he 
removed""'  li^s  removed  into  the  king's  bench  by  certiorari,  the 
bench  by  ^  court  of  king's  bench  shall  give  costs  to  the  prosecutor, 
certiorari,  jf  j^q  ^q  ^ije  party  grieved ;  and  for  the  recovery  of  such 
costs,  the  prosecutor  shall,  within  ten  days  after  demand  made  of 
the  defendant,  have  an  attachment  against  the  defendant.  In  R. 
V.  Chamberlaine,  (Je)  it  was  held,  that  under  this  statute  the  ad- 
ministrator of  the  prosecutor  was  entitled  to  the  costs  taxed  dur- 
ing his  life,  though  no  personal  demand  was  ever  made  hy  him. 
For  though  the  remedy  by  attachment  was  lost  by  reason  of  the 
non-compliance  with  the  statute  in  respect  of  the  demand,  the 
costs,  when  taxed,  became  a  debt  vested,  which  would  go  to  the 
personal  representative. 

Wrecked  In  cases  of  wreck,  by  the  stat.  Westm.  1  (3  Edw.  1, 

goo  s.         j,_  ^-^^  j£  g^^y  ^^^  proves  property  in  the  wrecked  goods 

(A)  2  Gl.  &  J.  128.  209  ;  S.  C.  3  Atk.  814  ;  Ex  parte  Trap,  1 

(t)  See,  also,  Ex  parte  Calcot,  1  Atk.    Atk.  208. 

(k)  1  T.  K.  103. 
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■within  a  year  and  a  day,  they  shall  be  restored  to  him  without 
delay.  The  year  and  day  within  which  the  owner  may  prove  his 
property,  shall  be  computed  from  the  seizure,  as  wreck.  And  if 
the  owner  dies  within  that  time,  his  executor  or  administrator 
may  prove  his  property.  (J) 

An  instance  occurs  of  a  claim,  founded  on  contract,  which  might 
have  been  enforced  by  the  deceased,  while  alive,  and  yet   instances 
is  not  transmitted  to  the  executor  or  administrator,  in  the   ^o[trans- 
case  of  arrears  of  pin-money,  to  which  the  wife  herself   m'ssiUe  to 

^  y '  ^  executors : 

may  be,  to  some  extent,  entitled,  but  which,  as  there  has   g^^ears  of 
*  been  already  occasion  to  show,  (m)  cannot  be  recovered,   pin-money: 
to  any  extent  whatever,  by  her  personal  representatives.     Again, 
it  does  not  appear  to  be  satisfactorily  settled  that  the 
ecclesiastical    court  will   allow  the  personal  representa-   *""'"'^" 
tives  of  a  wife  to  enforce  payment  of  the  arrears  of  alimony  against 
the  husband ;  and  it  has  been  held  that  they  cannot  sustain  a  bill 
in  equity  for  that  purpose,  (ji) 


SECTION  m. 

The  Right  of  an  Hxecutor  or  Administrator  to  Choses  in  Action, 
as  it  respects  Sushand  and  Wife. 

In  considering  the  right  of  an  executor  or  administrator  to 
choses  in  action,  as  it  concerns  the  relation  of  husband  and  wife, 
it  may  be  proper  to  pursue  the  course  employed  in  a  previous  part 
of  this  treatise,  with  respect  to  chattels  real ;  and  to  investigate, 
1.  The  right  of  the  executor  or  administrator  of  the  husband  to 
the  choses  in  action  of  the  wife,  when  the  wife  survives.  2.  The 
rights  of  the  administrator  of  the  wife,  when  the  husband  sur- 
vives. 

1.    When  the  wife  survives.     Property  falling  under  the  de- 
scription of  choses  in  action  of  the  wife,  are  debts  owing  i-  ^^^'^ 
to  her  on  bond  or  otherwise,  arreas  of  rent,  legacies,  trust  survives: 

(/)  2  Inst.  168  ;    Com.  Dig.  "Wreck,  A.  decision  of  the  V.  C,  7  Sim.  22.   De  Bla- 

See  Stat.  9  &  10  Vict.  c.  99,  b.  8  et  seg.  quiere  v.  De  Blaquiere,  3  Hagg.  322 ;  Wil- 

(m)  Ante,  761.  son  v.  Wilson,  3  Hagg.  329,  note  (c) ;  Van- 

(n)  Stones  u.  Cooke,  8  Sim.  321,  note  dergucht  v.  De  Blaquiere,  5  M.  &  Cr.  229, 

(q),  where  Lord  Lyndhurst  reversed  the  241. 
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General 
rule,  that 
her  choses 
in  action 
not  reduced 
intn  posses- 
sion shKll 
survive  to 
her  : 


funds,  residuary  personal  estate,  money  in  the  funds,  and  other 
property  recoverable  by  action  or  suit. 

Marriage  is  only  a  qualified  gift  to  the  husband  of  the 
wife's  choses  in  action;  viz,  upon  condition  that  he  reduce 
them  into  possession  during  its  continuance ;  (m^)  for  if 
he  happen  to  die  before  his  wife,  without  having  reduced 
such  property  into  possession,  she,  and  not  his  executors 
or  administrators,  will  be  entitled  to  it.  (o) 
*  Accordingly,  the  general  rule  of.  law  is,  that  choses  in  action, 
which  are  given  to  the  wife,  either  before  or  after  marriage,  sur- 
vive to  her  after  the  death  of  her  husband,  provided  he  has  not 
reduced  them  into  possession,  (o^)  but  with  this  distinction,  that 
as  to  those  which  come  during  the  coverture,  the  husband  may, 
for  them,  bring  an  action  in  his  own  name ;  may  disagree  to  the 
interest  of  the  wife ;  and  that  recovering  in  his  own  name  is  equal 
to  reducing  them  into  possession,  (jo) 

Thus,  in  Lawrence  v.  Beverleigh,  (^q)  a  bond  to  the 
wife  dum  sola  was  by  the  marriage  articles  to  be  paid  to 


instances  : 


(n')  [Killcrease  v.  Killcrease,  8  Miss. 
311;  George  v.  Goldsby,  23  Ala.  326; 
Bell  V.  Bell,  1  Geo.  637.  And  in  New 
Hampshire,  under  the  recent  decisions  in 
that  state,  sustained  by  the  whole  tenor  of 
recent  Icgislaiion  there,  it  is  held  that  the 
money  and  othergoods  and  chattels  owned 
by  the  wife  at  the  time  of  marriage  stand 
upon  substantiiilly  the  same  ground  as  her 
choses  in  action,  and  do  not  become  the 
absolute  property  of  the  husband  until 
they  are  ruduced  by  him  to  his  possession. 
Caswell  u.  Hill,  47  N.  H.  407  ;  CofiRn  v. 
Men  ill,  22  N.  H.  359  ;  Cutter  v.  Butler, 
25  N.  H.  343  ;  Hnll  v.  Young,  37  N.  H. 
134  ;  Jordan  v.  Ciimmings,  43  N.  H.  137  ; 
Hntchins  v.  Colby,  43  N.  H.  159;  Russ  v. 
George,  45  N.  H.  467  ;  Hoyt  v.  White,  46 
N.  H.  45 ;  George  v.  Cutting,  46  N.  H. 
130.] 

(o)  Co.  Lit.  351  a;  1  Koper,  204;  Os- 
born  V.  Morgan,  9  Hare,  432,  433  ;  [Try- 
on  V.  Sutton,  13  CmI.  490;  Fourth  Eccle- 
siastical Soc.  V.  Maiher,  15  Conn.  587; 
Tmile  V.  Fowler,  22  Conn.  58;  Young  v. 
Ward,  21  111.  223  ;  Holland  v.  Moody,  12 
Ind.  170  ;  Shiittle-wurth  v.  Noyes,  8  Mass. 
229  ;  Lowery  v.  Cr;iig,  30  Miss.  19.]   The 
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rule  applies  to  the  arrears  of  the  wife's 
income,  they  being  choses  in  action.  Wil- 
kinson w.Charlesworth,  10  Beav.  324. 

(oi)  [Lenderman  v.  Talley,  1  Honst. 
(Del.)  523;  Stephens  u.  Beal,  4  Geo.  319; 
Snowhill  V.  Snowhill,  2  N.  J.  Eq.  30; 
Dane  v.  Allen,  2  N.  J  Eq.  415  ;  Baker  v. 
Red,  4  Dana,  158;  Willis  v.  Roberts,  48 
Maine,  257 ;  State  v.  Robertson,  5  Harr. 
(Del.)  201  ;  Kellar  y.  Bcelor,  5  T.B.  Mon. 
573;  Howes  v.  Bigelow,  13  Mass.  384; 
Stan  wood  t!.  Stanwood,  17  Mass.  57  ;  Bond 
V.  Conway,  11  Md.  512;  Searing  v.  Sear- 
ing, 9  Paige,  283 ;  Weeks  u.  Weeks,  5 
Ired.  Eq.  HI ;  Wilder  v.  Aldrich,  2  R.  I. 
518;  Boozert).  Addison,  2  Rich.  (S.  Car.) 
Eq.  273.] 

(;;)  Garworth  v.  Bradley,  2  Ves.  sen. 
676,  677 ;  Richards  v.  Richards,  2  B.  & 
Ad.  452.  [See  Stephens  v.  Beal,  4  Geo. 
319;  Weeks  w.  Weeks,  5  Ired.  Eq.  111.] 
The  law,  however,  concerning  a  married 
woman's  property  has  been  somewhat 
modified  by  slat.  33  &  34  Vict.  c.  93.  See 
ante,  748,  note  (c). 

(7)  2  Keb.  841,  cited  in  Baden  v.  Lord 
Pembroke,  2  Vern.  55. 
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bond  to  the 
wife  dum 


the  baron  after  twelve  months,  and  he  to  purchase  lands  with  it, 

and  settle  it  on  himself  and  his  wife,  and  the  heirs  of 

their  two  bodies,  remainder  to  the  heirs  of  the  baron. 

They  had  issue,  a  daughter.     The  husband  died  and  the  daughter 

died.    The  bond  unaltered,  being  a  chose  in  action,  survived  to 

the  wife,  and  was  not  liable  at  law  to  bond  creditors,  nor  was  the 

interest  due  thereon,  (g'l) 

So  if  an  obligation  be  made  during  coverture  to  husband  ^"^  I, 
and  wife,  and  the  husband  dies,  the  wife  shall  have  it  by  and  wife 
survivorship,  and  not  the  executors  of  the  husband,  (r)    coverture: 

Again,  if  a  bond  is  given  to  the  wife  alone  during  cov-    bond  to 
erture,  the  bond,  on  the  death  of  the  husband,  will  sur-   Juring""* 
vive  to  the  wife,  and  his  executors  shall  not  have  it.  (s)    coverture : 

*  And   it  may  be   stated,  generally,  that   a   married   woman, 
though  incapable  of  making  a  contract,  is  capable  of  hav-   dmes  in  (• 
ing  a  chose  in  action  conferred  on  her,  which  will  sur-   generally, 
vive  to  her  on  the  death  of  her  husband,  unless  he  shall   si™n  '<>. 

'  .wifeaurmg 

have  interfered  by  doing  some  act  to  reduce  it  into  pjo-   coverture: 
session,  (t) 

If  a  feme  sole  be  the  payee  or  indorsee  of  a  promissory  note  or 
bill  of  exchange  and  afterwards  marry,  it  has  been  laid   j^m  ^^     ^ 
down,  that  by  act  of  law  it  becomes  the  sole  right  and   f'^™  '<> 

^^  T&7H€  COW— 

property  of  her  husband,  (m)  And  in  the  modern  case   ertdum 

of  M'Neilage  v.  Holloway,  (x)  it  was  decided  that  he  may 

sue  upon  it,  during  coverture,  in  his  own  name  without  joining  the 


(gi)  [See  Lodge  v.  Hamilton,  2  Serg.  & 
E.  491  ;  Roman  Cath.  Asylum  u.  Straen, 
2  Bradf.  Sur.  34.] 

(r)  1  Roll.  Abr.  349,  tit.  Baron  &  Feme, 
B.  pi.  1 ;    Norton  v.  Glover,  Noy,  149 ; 

Coppin   V. ,  2  P.   "Wms.   497 ;  Com. 

Dig.  Baron  &  Feme,  F.  1 ;  [Draper  v. 
Jackson,  1 6  Mass.  480.]  So  if  one  is  bound 
to  baron  and  feme  in  a  statute  merchant, 
and  the  baron  dies,  the  statute  shall  sur- 
vive to  the  fume,  and  she  shall  have  execu- 
tion, and  not  the  executor  of  the  baron. 
Bro.  Baron  &  Feme,  pi.  24.  So  the  feme 
shall  have  a  recognizance  by  survivorship. 
1  Roll.  Abr.  349,  pi.  2. 

(s)  Day  V.  Pargrave,  cited  by  Dampier, 
J.  in  Philllskirk  v.  Pluckwell,  2  M.  &  Sel. 
396,  397  ;  1  Roll.  Abr.  345,  tit.  Baron  & 
Feme,  H.  pi.  7 ;    Checkley  v.  Checkley,  2 


Show.  247  ;  [Low  v.  Porter,  14  N.  J.  Law, 
516;  Timbers  v.  Katz,  6  Watts  &  S.  290.] 

(t)  .Dalton  d.  Midland  Counties  Kail- 
way  Co.  13  C.  B.  474,  478.  See,  di\so,post, 
849  etseq.;  [1  Chitty  Contr.  (Uth  Am. 
ed.)  228,  note  (i)  and  cases  cited.  A  tes- 
tator bequeathed  as  follows :  "  I  give  to 
my  daughter  P.  the  amount  of  a  certain 
note,  which  I  hold  against  her  husband  ; 
to  be  paid  by  my  executor  as  soon  as  con- 
venient after  my  decease ;  "  and  died  with- 
out having  collected  the  note.  It  was 
held  that  this  was  a  bequest  to  the  daugh- 
ter of  the  note  itself,  and  not  of  an  equal 
amount  of  money.  Howe  v.  Bemis,  2 
Gray,  205.] 

(u)  Connor  v.   Martin,  cited  3  Wili.  5 
S.  C.  1  Stra.  516. 

{x]  I  B.  &Ald.  218. 
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wife,  though  the  latter  has  not  indorsed  it ;  for  that  by  the  act  of 
marriage  he  is  virtually  indorsee.  And  the  court,  in  giving  their 
judgment,  considered  negotiable  instruments  rather  as  chattels  per- 
sonal, than  as  choses  in  action;  and  certainly  it  might  be  inferred 
from  the  language  of  the  learned  judges,  particularly  the  com- 
mencement of  Lord  EUenborough's  judgment,  that  the  opinion  of 
the  court  was,  that  the  bill  of  exchange  in  question  would  not,  if 
no  action  had  been  brought,  have  survived  to  the  wife.  "  It  is  laid 
down,"  said  his  lordship,  "  in  Coke  upon  Littleton,  and  Comyns's 
Digest,  that  all  chattels  personal  which  the  wife  has  in  possession 
in  her  own  right  are  vested  in  the  husband  by  marriage,  although 
he  do  not  survive  her.  This  is  a  rule  of  law  universally  recog- 
nized. The  words,  chattels  personalj  are  sufficiently  large  to  cover 
a  negotiable  instrument  of  this  sort."  However,  the  point  was 
not  expressly  before  the  court ;  since  the  right  of  the  husband  to 
sue  alone  during  the  coverture  may  well  consist  with  the  right  by 
survivorship  in  the  wife,  if  he  neglects  to  sue  ;  for  the  bringing  the 
action  in  his  own  name  may  be  considered  merely  as  an  election 
to  *  take  the  property,  as  he  unquestionably  may,  if  he  pleases,  as 
a  marital  right,  just  as  in  the  case  of  a  bond  given  to  the  wife  dur- 
ing coverture,  where  the  husband  may  bring  an  action  alone,  yet 
if  he  does  not  it  survives  to  the  wife,  (t/)  But  if  the  case  is  to 
be  regarded  as  deciding  the  point  against  the  wife's  right  by  surviv- 
orship, it  is  certainly  contrary  to  some  preceding  authorities,  (2) 
and  has  been  denied  on  several  subsequent  occasions.  And  it  may 
now  be  considered  as  settled  law,  that  a  bill  or  note  given  to  the 
wife  before  marriage  will  survive  to  her,  provided  her  husband  has 
not  reduced  it  into  possession,  (a) 

Where  a  bill  or  note  is  made  or  indorsed  to  a.  feme  covert  during 
Bill  or  note   her   coverture,  it  is   said   to  vest  in  her   husband.  (6) 

given  to  ,  ,  ,  _ 

ferm  covert  Such  a  note  or  bill  will  pass  by  the  indorsement  of  the 
erturl*^  "    husband  alone,  during  the  coverture,  (c)     And  the  hus- 

(i/)  Day  u.  Pargrave,  cited   in   Phil-  (5)  Barlow  v.  Bishop,  1  East,  433.    See 

liskirk   v.  Pluckwell,   2   M.  &   Sel.   396,  ante,    748,   note   (c) ;     [Shuttlesworth   v. 

397.  Noyea,  8   Mass.  229 ;    Jones  v.  "Warren,  4 

(z)  See  the  judgment  of  Lord  Hardwicke  Dana,  333 ;  Fourth  Kcclesiastical  Society 

in  HoUoway  v.  Lightbourne,  as  reported  in  v.  Mather,  15  Conn.  587  ;  Savage  v.  King, 

note  (a)  to  Nash  v.  Nash,  2  Madd.  136;  17  Maine,  301.] 

and  Gators  v.  Madeley,  post,  851.  (e)  Mason  v.  Morgan,  2  Ad.  &  El.  30  ; 

(o)  Sherrington  v.  Yates,  12  M.  &  W.  S.  C.  4  Nev.  &  M.  46. 
855 ;  Hart  v.  Stephens,  6  Q.  B.  937. 
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band  may  sue  on  it  in  his  own  name  only.  (^)  He,  however, 
may,  if  he  pleases,  join  his  wife  as  a  party  in  suing  on  the  in- 
strument ;  (e)  and  consequently,  if  he  should  in  such  case  die 
after  judgment,  and  before  execution,  the  judgment  would  survive 
to  her.  But  on  the  point  whether,  if  he  neglect  to  sue  upon  it, 
the  bill  or  note  will  go  to  his  executors,  or  survive  to  his  wife,  the 
authorities  have  been  in  some  degree  conflicting ;  but  the  more 
modern  ones  are  conclusive  in  favor  of  her  right  of  survivor- 
ship. On  the  one  hand,  in  Holloway  v.  Lightbourne,  (/)  where 
a  promissory  note  had  been  made  to  a  married  woman  during  cov- 
erture. Lord  Hardwicke  held  that  the  interest  in  this  note,  by  the 
death  *  of  the  husband,  vested  in  his  executor,  and  did  not  survive 
to  the  wife.  And  to  the  same  effect  is  the  case  of  Hodges  v. 
Beverley,  reported  to  have  been  decided  by  Eyre  C  B.,  Price  J., 
and  Page  J.,  in  1724.  (g)  And  if  the  case  of  M'Neilage  v.  Hol- 
loway, above  stated,  is  to  be  understood  as  deciding  against  the 
right  of  the  wife  by  survivorship  in  the  instance  of  a  bill  given  to 
her  dum  sola,  then,  in  some  degree,  it  should  seem  an  authority 
against  her  right  in  the  case  of  a  bill  or  note  given  to  her  during 
coverture.  On  the  other  hand,  it  has  already  appeared  that  a 
bond  given  to  the  wife  during  coverture  may  survive  to  her  ;  (A) 
and  this  seems  to  have  been  considered  by  the  court  in  Philliskirk 
V.  Pluckwell,  (i)  as  a  case  analogous  to  a  negotiable  instrument. 
So  in  Nash  v.  Nash  (A;)  (which  was  decided  some  months  before 
M'Neilage  v.  Holloway,  but  does  not  appear  to  have  been  cited 
in  that  case),  the  father  of  a  married  woman  drew  a  check  on 
his  bankers  for  10,000Z.  ;  on  the  same  day  she  presented  it,  and 
instead  of  money,  took  from  them  a  promissory  note  payable  on 
demand,  which  she  delivered  to  her  husband,  to  whom  part  of  the 
principal  due  on  the  note  was  paid,  and  also  the  interest  up  to  his 
death.  The  wife  having  outlived  him.  Sir  Thomas  Plumer  held 
that  she  was  entitled  to  the  money  remaining  unpaid  on  the  note, 
on  the  ground  that  the  note  given  by  the  bankers  must  be  regarded 
as  a  chose  in  action,  which  had  survived  to  her.  And  his  honor 
considered  the  case  of  a  bond  given  to  her  during  coverture  as  ex- 

{d)  Burrough  v.  Moss,  10  B.  &  C.  588 ;  (j)  Bunb.  188. 

ante,  847.  (A)  Ante,  847. 

(e)  Philliskirk  v.  Plucfcwell,  2  M.  &  Sel.  (i)  2  M.  &  Sel.  395,  397. 

393.  {k)  2  Madd.  133. 

(/)  MS.  note  (a)  to  Nash  v.  Nash,  2 
Madd.  135;  S.  C.  2  Eq.  Cas.  Abr.  1,  pi.  5. 
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pressly  in  point.  Again,  in  Richards  v.  Richards,  (I)  a  joint  and 
several  note  had  been  given  to  a  feme  covert,  by  her  husband  and 
two  others,  for  money  which  belonged  to  her  as  administratrix  of 
a  former  husband.  The  second  husband  died,  leaving  the  joint 
makers  of  the  note  and  his  wife  surviving.  The  action  was 
brought  on  the  note  by  her  against  them  after  his  death.  It  was 
objected,  among  *  other  points  made  for  the  defendants,  that  the 
property  in  the  note  became  vested  in  the  husband,  and  on  his 
death  went  to  his  executors  ;  and  M'Neilage  v.  HoUoway  was 
cited  in  support  of  the  objection.  The  court,  however,  was  of 
opinion  that  the  note  vested  in  the  wife  on  the  death  of  the  hus- 
band, and  that  she  might  support  the  action  against  the  surviving 
makers.  Lord  Tenterden,  in  delivering  judgmeiit,  observed,  with 
respect  to  the  case  of  M'Neilage  v.  HoUoway,  "  Without  consider- 
ing whether  the  observations  made  in  that  case  are  correct,  we 
think  the  present  differs  from  it  in  this  respect,  that  there  the  in- 
strument existed  before  the  marriage,  and  the  husband  brought 
the  action  in  the  lifetime  of  the  wife ;  and  the  question  was,  what 
effect  the  marriage  had  upon  it ;  but  here  the  note  was  given  by  the 
husband  himself  to  the  wife  after  the  marriage,  and  the  wife  sur- 
vived the  husband ;  and  to  hold  that  to  be  a  personal  chattel  vest- 
ing absolutely  in  the  husband  would  be  to  make  the  note  a  nul- 
lity at  the  time  of  its  creation.  And  we  are  of  opinion,  that  as 
a  promissory  note  in  the  ordinary  course  of  things  is  a  chose  in 
action,  there  is  nothing  in  this  case  to  take  it  out  of  the  common 
rule,  that  chases  in  action  given  to  the  wife  survive  to  her  after 
the  death  of  her  husband,  unless  he  has  reduced  them  into  pos- 
session. (Z^)  The  next  authority  on  this  subject  is  the  case  of  Ga- 
ters  V.  Madeley,  (wi)  which  is  decisive  in  favor  of  the  wife's  right 
by  survivorship.     There  an  action  was  brought  by  the  executor  of 

{I)  2  B.  &  Ad.  447.  See,  to  same  effect,   Sweat  u.  Hall,  8  Vt. 

(/')  [In  Jackson  t).  Parks,  10  Cush.  550,  187.  But  under  recent  statutes  in  Maine, 
it  was  held  that  no  action  lies  in  favor  of  a  respecting  the  propertj'  of  married  women, 
widowagainst  the  executor  of  her  deceased  the  property  in  a  negotiable  note  may 
husband,  to  recover  the  amount  of  a  prom-  pass  from  the  husband  to  the  wife  during 
issory  note  given  to  her  by  the  husband  coverture,  by  his  indorsement  and  delivery 
during  coverture,  although  the  considera-  of  it  to  her.  And  after  the  dissolution  of 
tion  was  money  owned  by  the  wife  at  their  the  marriage,  she  may,  as  indorsee,  main- 
marriage,  and  although  the  husband  by  tain  an  action  on  the  note  in  her  own 
his  will  gave  his  wife  the  amount  of  said  name.  Motley  v.  Sawyer,  34  Maine,  540. 
note,  with  other  properly,  which  provision  See  Perkins  v.  Perkins,  7  Lansing,  19.] 
was  waived  and  dower  claimed  by  her.        (m)  6  M.  &  W.  423. 
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one  Elizabeth  Robinson,  on  a  promissory  note  made  to  her.  The 
defendant  pleaded  that  the  note  was  made  to  her  whilst  she  was 
a  feme  covert,  and  that  the  consideration  for  it  was  money  ad- 
vanced by  her  during  coverture.  The  replication  alleged,  that 
her  husband  died  during  her  lifetime,  without  having  done  any 
act  to  reduce  the  note  into  possession.  On  demurrer  thereto,  the 
barons  of  the  exchequer  held  that  the  wife's  executor  was  entitled 
to  judgment ;  for  that  the  note  must  be  considered  as  having  sur- 
vived to  the  wife ;  and  that  the  fact  stated  in  *  the  plea,  as  to  the 
consideration  of  the  note,  made  no  difference ;  since  the  right  of 
action  on  the  instrument  depended  on  the  form  of  it,  and  not  upon 
the  consideration  for  which  it  was  given.  And  Parke  B.  took 
occasion  to  express  his  opinion,  with  regard  to  the  observation  of 
Lord  EUenborough  in  M'Neilage  v.  Holloway  (that  a  promissory 
note  may  be  treated  as  a  chattel  in  possession),  that  there  had 
been  a  mistake  in  that  respect  and  an  incorrect  expression  used  ; 
that  it  was  unnecessary  for  his  lordship  to  lay  down  such  a  doc- 
trine in  order  to  decide  the  case  then  before  him  ;  and  that,  in 
fact,  the  decision  in  Richards  v.  Richards  had  qualified  that  posi- 
tion. Again,  the  authority  of  Gaters  v.  Madeley,  and  the  wife's 
right  of  survivorship  accordingly,  have  been  fully  established  by 
the  subsequent  cases  of  Sherrington  v.  Yates,  (n)  in  the  exchequer 
chamber,  and  Hart  v.  Stephens,  (o)  and  Scarpellini  v.  Atche- 
son,  (^)  in  the  queen's  bench.  And  the  rule  of  law  has  been  since 
considered  as  fully  settled,  that  if  there  be  a  bill  or  note  made  to 
a  married  woman  during  coverture,  the  husband  may  sue  alone 
upon  it,  or  permit  his  wife  to  take  an  interest  in  it ;  in  which 
latter  case  it  appears  to  stand  on  the  same  footing  as  if  it  had 
been  made  to  her  before  coverture,  (g) 

The  rule  above  stated,  as  to  the  wife's  title  to  her  choses  in 
action  by  survivorship,  may  be  further  exemplified  by 
the  instance  of  stock.  Thus,  in  Scawen  v.  Blunt,  (r)  A. 
■was  entitled  under  the  will  of  C.  ta  real  estates  for  life,  but  if  she 
married,  the  fee-simple  was  given  to  her ;  if  she  did  not  marry, 
the  property  was  given  over  after  her  death  to  B.  the  wife  of  D., 
and  her  heirs.    The  estate  was  sold  with  the  consent  of  all  parties 

{n)  12  M.  &  W.  855.  Fleet  v.  Perrins,  L.  E.  4  Q.  B.  500.     See, 

(o)  6  Q.  B.  937.  also,  notes  to  Saunders,  vol.  i.  p.  223,  note 

(p)   7  Q.  B.  864.  (o). 

(?)     Howard    v.    Oakes,  3  Ex.    136 ;        (r)  7  Ves.  294. 

VOL.  II.                            5  [852] 
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interested  in  rfc,  but  in  the  conveyance  no  trust  was  declared  of  the 
purchase-money,  which  was  paid  to  A.,  and  by  her  delivered  to 
trustees,  who  invested  *  it  in  stock,  and  the  interest  of  it  was  paid 
to  A.,  who  was  unmarried  when  the  bill  was  filed.  B.  survived 
her  husband  D.,  and  bequeathed  to  A.  all  her  personal  estate. 
Sir  William  Grant  M.  R.  determined,  that  the  rights  of  the  per- 
sons named  in  the  will,  in  the  stock,  were  the  same  as  they  had  in 
the  land  under  the  same  will,  upon  the  doctrine  of  resulting  trusts ; 
that  the  stock  was  in  the  nature  of  a  chose  in  action,  which  not 
being  reduced  into  possession  by  D.,  survived  to  his  wife  B.,  and 
passed  by  her  will  to  A.,  who  thereby  became  entitled  to  the 
money  absolutely,  (s) 

Accordingly,  as  there  has  already  been  occasion  to  point  out,  (f) 
if  a  husband  purchases  stock  iti  the  funds,  in  the  joint  names  of 
himself  and  his  wife,  and  dies,  his  wife  is  entitled  to  it  by  survi- 
vorship, to  the  exclusion  of  her  husband's  executors. 

Another  strong  illustration  of  the  general  principle  is  to  be 
Arrears  of  found  in  the  wife's  right,  in  certain  cases,  to  arrears  of 
rent.  rent  accrued  in  the  lifetime  of  her  husband,  in  prefer- 

ence to  her  husband's  executors.  Thus,  if  the  husband  die  before 
the  wife,  and  rent  is  in  arrear,  which  was  reserved  to  them  jointly 
on  an  underlease  of  the  wife's  leasehold  estate,  she  will  not  only, 
as  it  has  before  appeared,  (u)  be  entitled  to  the  accruing  rent,  but 
also  to  the  arrears  ;  because  they,  remaining  in  action,  and  being 
due  in  respect  of  the  joint  interest  of  the  husband  and  wife  in  the. 
term,  would,  with  their  principal,  the  term,  survive  to  the  wife,  (x) 
But  if  she  were  not  a  party  to  the  derivative  lease,  or  if  she  were 
a  party,  and  the  rent  was  reserved  to  the  husband  alone,  then,  as 
well  the  arrears  as  the  future  rent  will  belong  to  the  executors  or 
administrators  of  the  husband.  Qy')  So  if  a  lease  be  made  by  the 
husband  and  wife,  of  her  freehold  estate,  not  conformable  to  the 
statute  32  Hen.  8,  c.  28,  *  and  after  his  death  she  elects  to  con- 
firm it,  she  is,  it  seems,  entitled  to  the  arrears  of  rent,  (z)     Like- 

(s)  See  1  Koper  Husband  &  "Wife,  204,  (t)  Ante,  758. 

2d  ed.;  [Rogers  J.  in  Slaymaker  v.  Bank  (u)  See  ante,  694,  note  (i). 

of  Gettysburg,,  10  Penn.  St.  374.    Shares  (x)  I  Eoper  Husband  &  Wife,  175,  2d 

in  an  incorporated  bank,  standing  in  the  ed. 

name  of  the  wife,  may  be  transferred  by  (y)   Ante,  694 ;    1  Boper  Husband  & 

the  husband  alone.    Winslow  a.  Crocker,  Wife,  174,  2d  ed. 

17  Maine,  29 ;  Morgan  v.  Thames  Bank,  14  (z)  1  Roll.  Abr.350,  tit.  Baron  &  Feme, 

Comi.  99.    See  Ames  v.  Chew,  5  Met.  320.]  D.  pi.  4. 
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wise,  if  a  woman  leases  her  land  (for  life  or  years),  reserving  rent, 
and  afterwards  takes  husband  ;  after  the  death  of  the  husband, 
the  wife  shall  have  the  arrearage  of  rent  incurred  during  the  cov- 
erture, and  not  the  executors  of  the  husband,  (a) 

So  if  a  husband  be  seised  of  a  rent-service,  rent-charge,  or  rent- 
seek,  in  the  right  of  his  wife,  and  the  rent  be  in  arrear  during  the 
coverture,  and  then  the  husband  dies,  the  wife  shall  have  the  ar- 
rearage, and  not  the  executors  of  the  husband ;  (6)  because  the 
principals  which  survived  to  her  carried  also  all  that  was  due  in 
respect  of  them,  (e)  So  if  baron  and  feme  are  seised  of  a  rent- 
service  for  their  lives,  rent  incurs,  and  afterwards  the  baron  dies, 
the  feme  shall  have  the  arrearage  during  the  coverture,  (d) 

In  these  cases  it  should  be  observed,  that  if  the  rent  had  been 
received  during  the  coverture,  it  would  have  become  the  absolute 
property  of  the  husband.  Therefore,  where  a  feme  leased  for  life, 
reserving  rent,  and  took  husband,  and  during  the  coverture  a  re- 
ceiver received  the  rent  of  the  lessee  (it  does  not  appear  by  whom 
he  was  made  receiver,  but  it  seems  to  be  intended  that  he  received 
it  for  the  baron  and  feme),  and  after  the  baron  died ;  it  was  held, 
that  the  executors  of  the  baron  should  have  the  writ  of  account 
against  the  receiver  and  not  the  feme ;  for  this  was  a  chattel  and 
duty  in  the  baron  by  the  receipt,  (e) 

Where  the  husband  was  seised  or  possessed  of  tithes  in  *  the 
right  of  the  wife,  or  jointly  with  his  wife,  and  the  hus- 
band died,  it  was  held  that  the  wife,  and  not  the  execu- 
tors of  the  husband,  should  have  an  action  for  the  subtraction  of 
such  tithes ;  (/)  but  that  if  the  tithes  were  once  set  out,  and  sev- 
ered from  the  nine  parts,  then  they  became  a  chattel  vested  in  the 
husband.  (^) 

If  any  estray  comes  into  the  manor  of  the  wife,  and    Estray. 

(a)    1   EoU.  Abr.  350,   tit.   Baron  &  Feme,  T).  pi.  8;    1   Eoper  Husband  & 

Feme,   D.  pi.   2,  pi.   5.     [See  Shaw  v.  Wife,  201,  23  ed. 

Partridge,  17  Vt.  626;   Daniels  u.  Rich-  (d)  I  Roll.  Abr.  350;  Baron  &  Feme, 

ardson,  22  Pick.  565  ;  Clapp  v.  Stoughton,  D.  pi.  3  ;    Temple  «.  Temple,  Cro.  Eliz: 

10  Pick.  463 ;    M'Glinsey's   Appeal,   14  791 ;  Dembyn  v.  Brown,  Moore,  887 ;  S. 

Serg.  &  R.  64.]  C.  nomine  Browne  v.  Dunnery,  Hob.  208  ; 

(i)  Co,  Lit.  351  6;    1   Roll.  Abr.  350,  1  Brownl.  171. 

Baron  &  Feme,  D.  pi.  1.  (e)  1  Roll.  Abr.  350,  tit.  Baron  &  Feme, 

(c)  Temple  v.  Temple,  Cro.  Eliz.  791 ;  D.  pi.  6. 

Salwey  v.  Salwey,  Ambl.  692  ;   Carew  v.  (/)  Fooi'd  v.  Pomroy,  Noy,  136. 

Burgoyne,   1   Roll.  Abr.  350;    Baron    &  (g)  Anon.  Ley,  70. 
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the  husband  dies  before  seizure,  the  wife  shall  have  it ;  for  that 
the  property  was  not  in  her  before  seizure.  (K) 

The  portion  of  an  orphan  of  the  chamber  of  London,  if  the 
Portion  of     husband  dies  without  altering  the  property,  shall  go  to 

orphan's  i       /.  ^  .s  o  j.       j.         ./ 

chamber.      the  feme,  (t) 

In  Hitchcock  v.  Beardsley,  (Jc)  a  father,  upon  the  marriage  of 
Husband  his  daughter,  gave  a  bill  of  exchange  for  1,200Z.  as  a 
fostin'the  ^larriage  portion,  and  the  husband  agreed  to  settle  it 
same  ship,  upon  the  wife,  within  three  or  four  years  after  the  mar- 
riage. The  husband  and  wife,  within  three  years  after  their  mar- 
riage, embarked  in  the  same  vessel  for  Corunna,  and  the  vessel, 
with  all  the  crew  and  passengers,  was  lost  on  the  voyage.  The 
question  was  whether  the  representative  of  the  husband  or  of  the 
wife  was  entitled  to  receive  the  1,200Z.  Lord  Hardwicke,  though 
it  became  unnecessary  to  decide  the  point,  inclined  to  be  of  opin- 
ion, that  the  husband  having  by  the  bill  of  exchange  the  legal 
right  to  the  money,  and  not  being  obliged  to  settle  it  on  his  wife 
within  three  or  four  years,  and  she  dying  within  that  time,  the 
representatives  of  the  husband  had  the  stronger  right,  and  the 
rather,  because  in  order  to  make  a  trust  arise  for  the  wife,  so  as 
to  give  her  representatives  any  right  to  take  away  the  legal  in- 
terest, it  should  be  shown  on  their  part  that  she  survived.  (T) 

*  Having  thus  brought  forward  examples  of  the  rule  that  the 

What  wife's  choses  in  action  will  not  pass  to  her  husband's  ex- 

amounts  to  ,  11.  11J.1  -i  ••!• 

reduction      ecutors,  unless  he  reduced  them  into  possession  m  his 
wit^s         lifetime,  it  is  now  proposed  to  consider  what  will  be  such 
ociim  i'uto    ^  reduction  of  them  by  the  husband  into  possession,  as 
possession     -^yiU  defeat  the  wife's  right  to  them  by  survivorship, 
band:  It  must  be  observed,  that  all  questions  between  the 

wife  and  those  who  claim  by  assignment  from  the  husband  relate 
to  the  law  of  husband  and  wife,  and  are  foreign  to  the  law  of  ex- 
ecutors and  administrators.  The  cases  which  properly  belong  to 
this  treatise  are  confined  to  those  in  which  the  question  is  be- 
tween the  wife  and  the  personal  representatives  of  her  husband, 

{h)  Co.  Lit.  3516.  of  survivorship  in  a  case  of  this  description, 

(i)  Pheasant  o.  Pheasant,  1  Chanc.  Cas.  see  post,  pt.  iii.  bk.  iii.  ch.  ii.  §  v.  (1 ). 

181.  See,  also,  the  cases  collected  ante,  464, 

{k)  West's  Cas.  temp.  Hard.  445.  note  {q). 
(/)  As  to  the  law  respecting  the  question 
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where  the  latter  claim  to  exclude  her  right,  as  survivor,  by  some 
act  which  is  asserted  to  have  reduced  the  chases  in  action  into  the 
possession  of  the  husband  himself.  But  as  the  decisions  relating 
to  the  validity  of  assignments  by  the  husband  of  his  wife's  chases 
in  action  are  illustrative  of  the  rules  established  in  respect  of  the 
efficacy  of  acts  amounting  to  reduction  into  his  .own  possession, 
some  of  the  principal  modern  cases  on  the  former  subject  will  be 
found  collected  in  the  note  below,  (m) 


(m)  [Gibson  C.  J.  in  Hartman  v.  Dow- 
del,  1  Rawle,  279  ;  and  in  Shay  v.  Sessa- 
man,  10  Penn.  St.  432,  434;  Matheney  v. 
Guess,  2  Hill  (S.  Car.)  Ch.  63;  Browning 
V.  Headley,  2  Rob.  (Va.)  340;  Forrest  v. 
Warrington,  2  Desaus.  254.]     It  is  now 
fully  settled  that  the  husband  cannot;  even 
for  valuable  consideration,  assign  or  re- 
lease the  wife's  reversionary  choses  in  ac- 
tion, so  as  to  bind  her  surviving.    Purdew 
V.  Jackson,  1  Russ.  1  ;  Honner  v.  Morton, 
3  Russ.  65 ;  Watson  t.  Dennis,  3  Russ. 
90;  Crowder  v.  Stone,  3  Russ.  224 ;  Stlffe 
V.  Everitt,  1  Myl.  &  Cr.  37 ;    Rogers  u. 
Acaster,  14  Beav.  445.    See,  also,  Winter 
V.  Easum,  2  De  G.,  J.  &  S.  272.    And  the 
rule  is  the  same  though  the  wife  is  ready 
to  consent  in  court.     Box  v.  Box,  1  Dru. 
42 ;  Box  V.  Jackson,  lb.  48,  coram  Sngden 
C.  of  Ireland,  who  reviewed  all  the  previ- 
ous authorities.    [As  to  the  effect  of  a  con- 
tract between  husband  and  wife,  during 
coverture  to  dispose  of  the  wife's  expec- 
tancies as  heir  of  her  relatives,  or  as  dev- 
isee, see  Hardin  v.  Smith,  7  B.  Mon.  390 ; 
Ramsay  u.  Richardson,  Riley  (S.  Car.)  Ch. 
371.]     This  rule  has  been  understood  to 
be  subject  to  the  qualification  that  if  by 
any  course  of  circumstances  the  husband 
is  afterwards  in  a  condition  to  reduce  the 
assigned  cliose  in  action  into  possession,  the 
assignment  will  then  have  full  effect,  on 
the  equitable  principle  of  considering  that 
as  actually  done  which  the  husband  has 
agreed  to  do  by  the  assignment.    3  Russ. 
86.    But  it  was  held  by  Shadwell  V.  C. 
on  several  occasions,  that  in  case  of  an  as- 
signment by  the  husband  of  a  chose  in 
action  of  the  wife,  as  well  present  as  rever- 
sionary, if  the  husband  dies  before  the  chose 


in  action  has  actually  been  reduced  into 
possession,  the  assignment  will  be  inoper- 
ative as  against  the  surviving  wife, 
Hutchins  v.  Smith,  9  Sim.  137;  Ellison  v. 
Elwin,  13  Sim.  309  ;  Le  Yasseur  v.  Scrat- 
ton,  14  Sim.  116;  Borton  v.  Borton,  16 
Sim.  552;  [1  Chitty  Contr.  (11th  Am.  ed.) 
226  ;  Terry  v.  Brunson,  1  Rich.  (S.  Car.) 
Ch.  78;  Whitehurst  u.  Barker,  2  Ired. 
Eq.  292  ;  Moore  v.  Thornton,  7  Grattan, 
99 ;  Goodwin  v.  Moore,  4  Humph.  221.] 
And  these  decisions  have  been  followed 
by  a  similar  one  of  Knight  Bruce  V.  C. 
Ashby  V.  Ashby,  1  Coll.  653.  See,  also, 
Michlemore  v.  Mudge,  2  Giff.  183 ;  Prole 
V.  Soady,  L.  R.  3  Ch.  App.  220.  Where 
a  married  woman,  who  was  entitled  to  a 
trust  fund  in  reversion  after  a  life-interest, 
had  had  the  life-interest  assigned  to  her, 
so  that  she  had  acquired  the  whole  abso- 
lute interest,  Shadwell  V.  C.  ordered  the 
fund  to  be  transferred  to  her  husband,  she 
consenting.  Hall  v.  Hngonin,  14  Sim. 
595  ;  Creed  v.  Perry,  lb.  592.  But  these 
cases  were  deliberately  overruled  by  Lord 
Cottenham  in  Whittle  v.  Henning,  2  Phil. 
C.  C.  731.  Where  a  married  woman,  to 
whom  a  rent-charge  for  life  in  reversion 
was  devised  to  her  separate  use,  without 
the  intervention  of  trustees,  joined  witli  her 
husband  in  assigning  it  for  a  valuable 
consideration  ;  it  was  held  that  she  was 
bound  by  the  assignment  after  the  death  of 
her  husband.  Major  v.  Lansley,  2  Russ. 
&  M.  355.  Secus,  where  the  interest  of 
the  wife  depends  on  the  contingency  of  her 
surviving  her  husband.  Batt  v.  Cuthbert- 
son,  4  Dru.  &  War.  393,  coram  Sugden 
C.  of  Ireland.  See  stat.  20  &  21  Vict.  c. 
57,  enabling  married  women  to  dispose  of 
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*  In  the  first  place  it  must  be  remarked,  that  a  mere  intention 
Mere  in-       to  reduce  the  wife's  choses  in  action  into  possession  will 

tention  in-  ■    i  i  i  • 

sufficient:  be  insufficient  to  defeat  her  right  to  them  by  survivor- 
ship. The  acts  to  effect  that  purpose  must  be  such  as  to  change 
the  property  in  them,  or,  in  other  words,  must  be  something  to 
divest  the  wife's  right,  and  to  make  that  of  the  husband  absolute, 
such  as  a  judgment  recovered  in  an  action  commenced  by  him 
alone,  or  an  award  of  execution  upon  a  judgment  recovered  by 
him  and  his  wife,  or  receipt  of  the  money,  or  a  decree  in  equity 
for  payment  of  the  money  to  him,  or  to  be  applied  to  his  use.  (n) 
Accordingly  in  a  modern  case  in  the  queen's  bench,  (o)  *  where, 


reversionary  interests  in  personal  estate. 
As  to  the  assignment  by  the  husband  and 
wife  of  a  legacy  to  her,  see  Best  v.  Argles, 
2  Cr.  &  M,  394.  As  to  the  effect  of  an 
agreement  to  assign,  see  Harwood  v.  Fisher, 
1  Y  &  Coll.  110.  As  to  the  effect  of  the 
bankruptcy  of  the  husband  on  his  wife's 
choses  in  action,  see  Pierce  v.  Thornely,  2 


Eawle,  468,  474,  Gibson  C.  J.,  referring  to 
Hartman  t.  Dowdel,  supra,  said :  "  How- 
ever the  opinion  of  the  court  may  have 
been  expressed  in  that  case,  it  certainly 
was  intended  to  rule  the  cause  expressly 
on  the  distinction  between  a  voluntary  as- 
signment and  one  for  value."] 

(n)  1  Koper  Hush.  &  Wife,  208,  2d  ed. 


Sim.  167;  [Sherman  t).  Reigart,  7  Watts  See,  also,  Aitchison  ti.  Dixon,  L.  R.  10 

&  S.  168  ;  Kichwine  v.  Heim,  1  Penn.  St.  Eq.  Cas.  589 ;  [Latourette  v.  Williams,  1 

873 ;  Shay  v.  Sessaman,  10  Penn.  St.  434.  Barb.  9 ;  Holmes  v.  Holmes,  28  Vt.  765 ; 

A  general  assignment,  by  the  husband,  of  Barber  o.  Slade,  30  Yt.  191 ;  Timbers  ». 

all  his  personal  estate  for  the  benefit  of  his  Katz,  6  Watts  &  S.  290 ;  Hill  v.  Town- 


creditors  will  not  be  held  to  include  the 
choses  in  action  of  the  wife.  Gibson  C.  J. 
in  Shay  v.  Sessaman,  10  Penn.  St.  432, 
434;  Skinner's  Appeal,  5  Penn.  St.  262; 
Slaymaker  v.  Bank  of  Gettysburg,  10 
Penn.  St.  374.  A  mere  pledge  by  the 
husband  of  his  wife's  choses  in  action  as 
security  for  his  own  debts,  will  not  defeat 
her  right  of  survivorship.  Petrie  v.  Clark, 
11  Serg.  &  R.  377  ;  Hartman  v.  Dowdel, 
1  Eawle,  279.  The  law  is  said  to  be  well 
settled  in  Pennsylvania,  that  although  a 
husband  cannot  give  away  a  wife's  choses 
in  action,  nor  pledge  them  as  collateral 
security,  so  as  to  bar  her  rights  of  survi- 
vorship, yet  he  may  sell  and  assign  them 
for  a  consideration,  Siter's  case,  4  Rawle, 
468  ;  Timbers  v.  Katz,  6  Watts  &  S.  298  ; 
Coale  V.  Smith,  4  Penn.  St.  388 ;  Shay  v. 
Sessaman,  10  Penn.  St.  432;  Krnpp  v. 
SchoU,  10  Penn.  St.  193;  Clevenstine's 
Appeal,  15  Penn.  St.  495;  M'Connell  v. 
Wenrich,  16  Penn.  St.  365  ;  Webb's  Ap- 
peal/ai  Penn.  St.  250.    In  Siter's  case,  4 
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send,  24  Texas,  575  ;  Pickett  v.  Everett, 
11  Missou.  568;  McNeil  v.  Arnold,  17 
Ark.  154;  Woelper's  Appeal,  5  Penn.  St. 
157;  Rogers  v.  Fales,  9  Whart.  138.  In 
order  to  an  effectual  reduction  of  the  wife's 
personal  property  to  possession,  the  hus- 
band must  have  taken  it  solely  in  the  ex- 
ercise of  his  marital  rights,  and  for  the 
purpose  of  appropriating  it  to  his  own 
use.  Barron  v.  Barron,  24  Vt.  375 ; 
Wardlaw  v.  Gray,  2  Hill  (S.  Car.)  Ch. 
644 ;  Deming  v.  Bailey,  2  Rob.  (N.  Y.) 
1 ;  Walden  v.  Chambers,  7  Ohio  St.  30  ; 
Mayfield  v.  Clifton,  3  Stewart,  375  ;  Stan- 
wood  V.  Stanwood,  17  Mass.  57;  Craw- 
ford V.  Brady,  35  Geo.  184 ;  Manion  v. 
Titsworth,  18  B.  Mon.  582 ;  Bone  v.  Spar- 
row, 11  La.  Ann.  185 ;  Hartman  v.  Dowdel, 
1  Rawle,  279  ;  Croft  v.  Bolton,  31  Missou. 
355  ;  Rogers  v.  Bumpass,  4  Xred.  Eq.  385 ; 
Hairston  v.  Hairston,  2  Jones  (N.  Car.) 
Eq.  123.] 

(o)  Scarpellini  v.  Atcheson,  7   Q.  B. 
864. 
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in  an  action  of  assumpsit  on  a  promissory  note  by  payee  against 
maker,  the  defendant  pleaded,  that,  when  the  note  was  made,  the 
plaintiff  was  the  wife  of  B.,  and  that,  after  the  making,  and  while 
she  was  his  wife,  he  elected  to  have  and  take  the  said  note  in  his 
marital  right,  and  then  caused  the  plaintiff  to  indorse,  and  she, 
by  his  authority,  did  then  indorse  the  note  to  B.,  and  B.  then  de- 
livered it  so  indorsed  to  F. ;  that  afterwards  and  after  the  note  was 
due,  and  before  action  brought,  B.  died  ;  and  that  afterwards  and 
before  action  brought,  the  note  came  to  the  plaintiff's  possession  by 
delivery  from  F. ;  it  was  held,  on  special  demurrer,  that  the  plea 
was  bad,  because  it  did  not  clearly  show  such  a  reduction  of  tha 
note  into  possession  by  the  husband  as  disentitled  the  wife  to  sue 
upon  it  after  his  death. 

So  where  a  husband  agreed  that  a  legacy  given  to  his  wife 
should  be  set  off  against  a  sura  of  the  same  amount  which  he  owed 
to  the  testator  on  his  promissory  note ;  and  he  and  his  wife  signed 
a  receipt  for  the  legacy,  but  the  executors  did  not  deliver  up  the 
note  to  him ;  it  was  held  that  she,  surviving  him,  was  entitled  to 
be  paid  the  legacy,  (p) 

Again,  a  mere  appropriation  of  the  fund  will  be  insufficient. 
Thus,  it  was  held  that  a  legacy  to  a  married  woman  was 
not  sufficiently  reduced  into  possession,  so  as  to  prevent  propriatiou 
her  right  by  survivorship  upon  her  husband's  death,  by    °^^y^^.  '^ 
the  appropriation  by  the  executrix  of  a  mortgage  to  the  <='^''" 
same  amount.  Qq) 

It  is  clear,  that  if  the  husband  receive  the  money,  legacy,  or 
duty  which  was  owing  to  his  wife,  or  if  he  alone,  or  receipt  by 
he  and  his  wife  authorize  a  person  to  receive  it  who  band: 
actually  obtains  it,  either  of  those  receipts  will  change  the  wife's 
interest  in  the  property,  and  be  a  reduction  of  the  chose  in  action 
into  the  possession  of  her  husband,  divested  of  her  title  to  it  upon 
surviving  him ;  (g'^)  and  his  executors  may  *  maintain  an  action 
for  the  money  so  received  by  the  person  so  authorized,  (r) 

(p)  Harrison  v.  Andrews,  13  Sim.  595.  was,  by  the  direction  of  her  husband,  who 
(q)  Blount  u.  Bestland,  5  Ves.  515.  had  the  control  of  it,  paid  to  the  trustees 
(yi)  [The  receipt  by  a  husband  of  divi-  of  a  postnuptial  settlement,  which  was  not 
dends  on  stock  standing  in  his  Wife's  name,  binding  on  the  wife,  it  was  held  that  her 
is  evidence  to  show  a  reduction  to  posses-  right  by  survivorship  was  destroyed,  the 
sion  of  the  dividends,  but  not  of  the  stock,  property  having  by  these  means  been  re- 
Burr  V.  Sherman,  3  Bradf.  Sur.  85.}  duced  into  possession.    Hamilton  w.  Mills, 
(r)  1  Eoper  Husb.  &  Wife,  220,  2d  ed.  29  Beav.  193.    This  case  does  not  conSict 
See  ante,  855.    Where  money  of  a  wife  with  Pringle  v.  Pringle,  22  Beav.  631, 
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Thus,  in  Dodswell  v.  Earle,  (s)  A.  the  wife  of  B.  was  entitled 
to  2501.,  under  the  will  of  C,  expectant  upon  the  death  of  D. 
The  executor  of  C,  upon  B.'s  application,  and  with  his  wife's  con- 
sent, paid  the  money  to  B.,  he  undertaking  to  pay  to  D.  the  inter- 
est during  her  life.  The  wife  having  survived  D.,  who  survived 
her  husband,  claimed  by  bill  in  equity  the  2501.  against  her  hus- 
band's executors  ;  but  the  bill  was  dismissed.  (<) 

Accordingly  it  has  been  held  that  the  husband  may  sufficiently 
reduce  a  mortgage  debt  due  to  the  wife  into  possession  by  receiv- 
ing the  mortgage  money,  notwithstanding  he  dies  before  the  mort- 
gaged estate  has  been  re-conveyed  ;  and  in  such  case  the  surviv- 
ing wife  will  be  a  trustee  of  the  legal  estate  for  the  mortgagor,  (u) 
Again,  if  the  husband  releases  an  annuity  secured  to  the  wife  by 
bond,  this  will  bind  her ;  for  as  he  could  release  the  bond,  so  he 
may  the  annuity  (a;) 

what  (Joes        ■'■*'  ™^y  ^^  useful  in  this  place  to  adduce  some  authori- 
not amount   ^ies  as  to  what  acts  do  not  amount  to  a  receipt  by  the 

to  a  receipt  ^.        •' 

by  the  hus-  husband  or  his  appointee,  so  as  to  defeat  the  wife's  title 

band:  .    .        ,  t^^  ' 

upon  survivmg  him. 

*  A  transfer  of  the  wife's  stock  into  the  husband's  own  name 
will,  it  should  seem,  amount  to  such  a  receipt ;  because  it  is  an 
act  vesting  the  whole  property  in  him.  («/)  But  a  transfer  of 
stock  into  the  wife's  name,  to  which  she  became  entitled  during 
coverture,  shall  not  be  considered  as  a  payment  or  transfer  to  the 
husband,  so  as  to  defeat  her  right  by  survivorship.  (2) 

In  Ryland  v.  Smith,  (a)  a  married  woman  being  entitled  under 
a  will  to  stock  and  to  cash,  forming  part  of  a  residue,  her  husband 
wrote  to  one  of  the  executors,  requesting  that  the  stock  should  be 
transferred  into  the  names  of  certain  trustees  for  the  wife's  sepa- 
rate use,  and  that  the  cash  should  be  paid  to  himself.  These  re- 
quests were  complied  with.  The  husband  employed  part  of  the 
cash  in  increasing  the  amount  of  the  stock.  He  afterwards  be- 
came bankrupt,  and  died.    It  was  held  by  Sir  C.  Pepys  M.  R.  that 

where  the  money  was  under  the  control  of  sidered  as  reduced  into  possession  beyond 

the  court  of  chancery,  which,  without  any  the  interest  given  him  by  the  settlement, 

direction  or  release  or  receipt  from  the  (s)  12  Ves.  473. 

husband,  ordered  the  money  to  be  paid  to  (()  But  see  the  cases,  ante,  856,  note  (m). 

the  trustee  of  a  settlement  approved  of  by  (u)  Reos  v.  Keith,  11  Sim.  388. 

the  court,  and  it  was  held  that  the  money,  {x)  Hore  u.  Becher,  12  Sim.  465. 

though  held  by  the  trustees,  to  some  ex-  {y)  1  Roper  Husb.  &  Wife,  221,  2d  ed. 

tent,  for  the  husband,  could  not  be  con-  («)  Wildman  v.  Wildman,  9  Ves.  174. 

(a)  1  Myl.  &  Cr.  53. 
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the  stock  transferred  by  the  executors  was  not  reduced  into  posses- 
sion by  the  husband,  and  therefore  belonged  to  the  wife  by  sur- 
vivorship ;  but  that  the  assignees  under  the  bankruptcy  were  enti- 
tled to  the  increase  made  by  the  husband. 

On  the  other  hand,  in  Burnham  v.  Bennett,  (6)  by  a  postnup- 
tial settlement,  reciting  that  a  sura  of  stock,  originally  standing 
in  the  name  of  the  wife,  had  been  transferred  into  the  names  of 
trustees,  and  that  it  had  been  agreed  that  a  promissory  note  of 
5001.,  given  to  the  wife  by  her  brother,  should  be  cancelled,  and 
that  he  should  give  his  bond  to  the  trustees  for  the  amount,  it 
was  witnessed,  agreed,  and  declared  that  the  trustees  should  stand 
possessed  of  these  funds,  in  trust  to  pay  the  interest  and  dividends 
to  the  husband  for  life ;  then  to  the  wife  for  life :  and  upon  the 
death  of  the  survivor,  to  transfer  the  funds  to  the  children  of  the 
marriage,  and,  in  case  there  should  be  no  children,  then  to  such 
persons  as  the  wife  should  by  deed  or  will,  during  and  *  notwith- 
standing her  coverture,  appoint,  and  in  default  of  such  appoint- 
ment, to  the  husband,  his  executors,  administrators,  and  assigns. 
There  were  no  children  of  the  marriage.  The  wife  survived  the 
husband.  And  it  was  held  by  Knight  Bruce  V.  C.  that  in  the 
event  of  the  death  of  the  wife  without  making  a  valid  appointment, 
the  fund  would  belong  to  the  husband's  personal  representative,  as 
having  been  reduced  into  the  husband's  possession  by  the  settle- 
ment. His  honor  agreed,  that  in  the  case  of  the  wife  having  a 
chose  in  action,  whether  legal  or  equitable,  the  mere  circumstance 
of  the  legal  title  being  changed,  does  not,  in  general,  affect  her  ; 
but  considered,  in  the  present  case,  that  the  whole  of  the  circum- 
stances formed  one  entire  transaction,  as  binding  and  effectual  as 
if  the  husband  had  received  the  money  or  stock  himself ;  and  the 
learned  judge  said  that  he  agreed  with  the  substantial  result  of 
Ryland  v.  Smith,  (c)  and  Wall  v.  Tomlinson ;  (c?)  for,  as  he  un- 
derstood them,  the  property  had  been  made  to  change  hands, 
with  a  view  to  an  intended  settlement ;  in  each  case  the  change 
was  such,  the  circumstances  were  such,  that  if  the  settlement  were 
treated  as  effectual  the  wife  was  entitled ;  but  if  the  settlement 
were  not  effectual,  then  there  was  no  trust,  and  nothing  but  the 
legal  title  changed;  and  therefore,  in  that  view,  the  wife  was 
entitled. 

(6)  2  Coll.  254.  {d]  Infra,  863. 

(c)  See  supra,  860. 
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Again,  in  Hansen  v.  Miller,  (e)  a  married  woman,  an  infant, 
having  become  entitled  to  900Z.  under  the  trusts  of  her  mother's 
settlement,  the  trustees  paid  400Z.,  part  of  it,  to  her  husband, 
upon  the  understanding  that  he  should  settle  the  remaining  500Z. 
for  the  benefit  of  his  wife  in  the  manner  after  mentioned.  Accord- 
ingly the  trustees  paid  the  5001.  to  M.  and  N.,  the  husband's 
nominees  ;  and,  by  a  deed  made  between  the  husband  and  wife 
and  M.  and  N.,  it  was  declared  that  M.  and  N.  should  pay  the 
income  of  the  bOOl.  to  the  wife,  for  her  separate  use  for  life,  and 
that  after  her  *  death  the  principal  should  remain  upon  such 
trusts  as  she  should  appoint  by  will,  and  in  default  of  appoint- 
ment, in  trust  for  her  next  of  kin,  according  to  the  statutes  of  dis- 
tribution. The  wife  survived  her  husband.  And  it  was  held  by 
Shadwell  V.  C.  that  the  settlement  was  binding  on  her  ;  and  that, 
under  it,  she  was  entitled  merely  to  the  income  of  the  500Z.  for 
life,  and  not  to  the  principal  absolutely. 

Where  a  feme  sole  was  entitled  to  a  sum  of  money  charged  on 
her  brother's  estate,  who,  in  a  settlement  made  on  the  occasion  of 
her  marriage,  covenanted  to  pay  it  to  her  husband,  and  the  hus- 
band received  the  interest,  but  died  without  having  got  in  the 
principal,  it  was  held  to  vest  in  the  wife  by  survivorship.  (/)  In 
the  case  of  Nash  v.  Nash,  already  stated,  (^)  the  receipt  by  the 
husband  of  part  of  the  principal  on  the  promissory  note  made  to 
the  wife,  and  of  the  interest  upon  the  remainder,  was  held  bj'^  Sir 
Thomas  Plumer  V.  C.  to  be  no  reduction  into  possession  of  such 
remainder,  so  as  to  bar  the  wife's  right  by  survivorship.  (^)  So, 
also,  where  money  was  left  in  the  hands  of  trustees  for  the  benefit 
of  the  wife,  and  her  husband  died,  she  was  declared  to  be  entitled 
to  it  by  survivorship,  her  husband  having  made  no  disposition  of 
it  during  his  life.  («') 

In  Shuttleworth  v.  Greaves,  (A;)  the  wife  of  F.  Shuttleworth 
was  the  only  child  of  a  person  who  was  entitled  to  certain  shares 
in  the  Nottingham  Canal,  which,  upon  that  person's  death,  were 
transferred  into  the  names  of  "  F.  Shuttleworth  and  wife,"  the 
wife  having  been  her  father's  administratrix.  F.  Shuttleworth 
was  ever  afterwards,  until  his  death,  treated  by  the  canal  com- 

(e)  14  Sim.  22.  937,  accord. ;  [Stanwood  v.  Stanwood,  17 

(/)  Howtnan  v.  Corie,  2  Vern.  190.  Mass.  57.] 

(g)  Ante,  850.  (i)  Twisden  v.  Wise,  1  Vern.  161. 

(A)  See,  also,  Hart  v.  Stephens,  6  Q.  B.        {k)  i  Myl.  &  Cr.  35. 
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pany  as  the  proprietor  of  the  shares,  and  received  the  dividends 
upon  them,  and  was  elected  to  be  and  acted  as  a  member  of  a 
committee,  which,  by  the  canal  act,  was  required  to  consist  of 
proprietors  of  two  or  more  shares.  *  Lord  Cottenham  said  that  it 
was  not  necessary  to  express  any  opinion  on  the  point,  whether 
the  transfer  of  the  shares  into  the  names  of  the  husband  and  wife 
was  a  reduction  into  possession  by  the  husband ;  because  if  such 
transfer  did  amount  to  a  reduction  into  possession,  so  as  to  defeat 
the  title  of  the  wife  surviving,  a  new  estate  was  thereby  created, 
under  which  she,  as  survivor  of  the  two,  would  be  entitled.  (Z) 

The  husband's  receipt  or  possession  of  his  wife's  cJioses  in  action 
must  be  in  the  character  of  husband  in  order  to  defeat   husband's 

receipt  as 

his  wife's  title  by  survivorship.  (P)  Thus,  in  a  case  (to)  trustee: 
where  a  trustee  and  executor  married  one  of  the  residuary  legatees 
named  in  the  will,  it  was  determined  that  his  possession  of  the 
testator's  personal  estate  was  to  be  considered  as  that  of  trustee 
and  executor,  he  having  alone  proved  ;  so  that  his  wife's  share  of 
the  residue  could  not  be  regarded  as  sufficiently  reduced  into  pos- 
session to  prevent  its  surviving  to  her  upon  his  death.  Upon  the 
same  principle,  the  case  of  Wall  v.  Tomlinson  (n)  was  decided. 
There,  certain  East  India  stock,  belonging  to  the  wife,  was  trans- 
ferred into  the  names  of  her  husband  and  another  person,  until 
trustees  should  be  appointed,  who  were  to  hold  the  same  iipon 
certain  trusts  for  the  separate  use  of  the  wife,  and  which  had  been 
verbally  agreed  upon.  The  wife  having  survived  her  husband, 
the  question  was,  whether  the  stock  belonged  to  her,  or  to  his 
legal  personal  representatives.  And  Sir  William  Grant  M.  R. 
said  that  the  transfer  of  the  stock  to  the  husband  merely  as  a 
trustee  could  not  be  represented  as  a  reduction  into  possession 
which  would  entitle  his  representatives ;  for  that  it  was  made 
diverso  intuitu,  (o) 

It  remains  to  consider  the  effects  of  proceedings  at  law  effect  of 
*  and  in  equity,  and  submissions  to  arbitration,  as  to  vest-   hJgs  in  law 
ing  absolutely  in  the  husband  the  wife's  choses  in  action,   on'the^'"'^ 

The  naming  or  not  naming  the  wife  in  an  action  is   '^'^^'j  ,-„ 
attended  with  material  consequences  in  relation  to  the  action: 

(1)  See,   also,  Low  v.  Carter,  1  Beav.  (A)   [Ante,  857,  note  (w).] 

426,  and  ante,  738,  as  to  the  effect  of  an  in-  (m)  Baker  v.  Hall,  12  Ves.  497. 

vestment  in  stock  by  the  husband  in  the  (n)   16  Ves.  413. 

joint  names  of  himself  and  wife.  (o)  See  anie,  861. 

[863]     [864] 
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present  subject  ;  for  if  she  be  a  party,  and  the  husband  die 
if  the  wife  after  judgment,  and  before  execution  sued  out,  the  judg- 
inlnac^  ment  will  survive  to  her,  and  she  will  be  entitled  to 
tion,  the  proceed  upon  such  judgment,  (jo)  But  if  the  action  be 
may  sur-  brought  by  the  husband  alone,  and  he  die  after  judg- 
secus,  if  ment,  his  representatives,  and  not  the  wife,  will  be  en- 
band'sue  , titled  to  the  benefit  of  it ;  (g')  costs  ordered  by  rule  of  • 
^'""^  ■  court  to  be  paid  to  the  husband  and  wife  having  been 
held  to  survive  to  the  wife,  (r) 

If  the  husband  alone  prove  the  wife's  debt  under  a  commission 
effect  of  of  bankrupt  against  the  debtor,  it  seems  that  her  right 
der  com-  by  survivorship  is  not  defeated  ;  and  in  a  case  where  the 
bankrupt:  husband  had  paid  contribution  money,  and  died  before 
any  dividend  made,  Lord  Harcourt  C.  directed  the  distribution  to 
be  made  on  behalf  of  the  wife,  repaying  the  husband's  executors 
what  had  been  paid  for  contribution,  (s) 

Decrees  in  equity  so  far  resemble  judgments  at  law  in  this 
decrees        respect,  that  until  the  money  be  ordered  to  be  paid,  or 

and  orders  ^  i       i       i         t      ,  -r  j       •   \ 

inequity:  declared  to  belong  to  the  husband,  the  wife  s  rights  will 
remain  undisturbed  ;  and  as  a  joint  judgment  will  survive  to  the 
wife  if  her  husband  die  before  execution  is  awarded,  so  will  a  joint 
decree  until  an  order  be  obtained  for  payment,  or  declaring  the 
money  to  belong  to  the  husband,  (i)  Thus,  *  in  Nanny  v.  Mar- 
tin, (m)  there  was  a  decree  in  a  joint  suit  by  husband  and  wife, 
for  money  which  he  claimed  in  her  right ;  the  husband  hav- 
ing died  before  further  proceedings,  the  wife,  as  in  the  instance 
of  a  joint  judgment,  was  declared  entitled  to  the  benefit  of  the 
decree.  So  in  Phipps  v.  The  Earl  of  Anglesea,  (a:)  the  decree 
was  merely  that  the  fund  should  be  secured  for  the  wife  and  her 
issue  until  a  settlement  was  made.  This  order  was  held  not  to 
change  the  property  so  as  to  prejudice  her  title  by  survivorship. 
There  was  no  declaration  that  the  fund  should  be  the  husband's. 

{p)  As  to'the  cases  in  which  the  husband  (r)  Tilt  u.  Bartlett,  Haumer,  104. 

and  wife  must  join,  and  those  in  which  he  (s)  Anon.  2  Vcrn.  707. 

may  sue  alone,  or  join  with  the  wife,  at  («)  Murray  u.  Lord  Elibank,  10  Ves. 

his  option,  see  Com.  Dig.  Baron  &  Feme  91;  1  Eoper  Husb.  &  Wife,  216,  2d  ed. 

(v.)  (x.).  See,  also,  Adams  v.  Lavender,  1  M'CIel. 

(q)  Russell's  case,  Noy,  70 ;   Oglander  &  Y.  41 ;  Hore  v.  Woulfe,  2  Ball  &  Beat. 

V.  Baston,  1  Vern.  396  ;  Gavforth  v.  Brad-  424. 

ley,  2  Ves.  sen.  676,  677,  in  Lord  Hard-  («)  1  Eq.  Cas.  Abr.  68. 

wicke's  judgment ;  Anon.  3  Atk.  726;  1  {x)  22d  Nov.  1738,  MS.  1  Roper  Husb. 

Eoper  Husb.  &  Wife,  212,  2d  ed.  &  Wife,  217,  2d  ed. 
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In  Bond  v.  Simmons,  (?/)  there  was  no  decree  pronounced  alter- 
ing the  interests  of  the  husband  and  wife.  The  order  was  a  mere 
reference  to  the  master  to  receive  from  the  husband  proposals  for 
a  settlement,  which  the  husband  declining  to  make,  the  executor 
defendant,  at  his  own  request,  was  permitted  to  pay  the  wife's 
money  into  court,  which  by  order  was  directed  to  be  laid  out  in 
South  Sea  annuities  for  the  benefit  of  husband  and  wife,  subject 
to  further  directions.  Lord  Hardwicke,  therefore,  decided  that 
the  wife,  having  survived  her  husband,  was  entitled  to  the  fund.  (2) 
So  in  Macaulay  v.  Philips,  (a)  no  decree  was  made  altering  the 
rights  of  the  husband  and  wife,  but  the  last  order  was  made  for 
the  husband  to  make  proposals  for  a  settlement,  which  he  omitted 
to  do  ;  the  husband  died,  leaving  his  wife  surviving  him,  who,  it 
was  determined,  became  solely  entitled  to  the  residue  of  the  prop- 
erty. Again,  in  Baldwin  v.  Baldwin,  (6)  the  wife  of  a  lunatic 
entitled  to  a  share  of  residue  of  an  intestate's  personal  estate,  filed 
a  bill  against  her  husband,  praying  a  settlement  of  the  fund  on 
herself  and  children.  After  inquiries  in  the  lunacy,  tlie  *  com- 
mittee was  authorized  to  assent  to  a  settlement  of  one  half  of  the 
fund  ;  and  by  an  order  made  in  the  cause,  it  was  referred  to  the 
master  to  approve  of  a  settlement.  The  master  accordingly  ap- 
proved of  a  settlement,  by  writing  at  the  foot  of  the  draft,  and  no 
further  proceedings  were  had  when  the  lunatic  died.  The  wife 
subsequently  died,  having  by  will  disposed  of  the  entire  fund. 
Parker  V.  C.  held  that  the  proposals  in  the  master's  office  had 
not  been  proceeded  with  to  such  a  stage  at  the  time  of  the  lunatic's 
death  as  to  preclude  his  wife  from  retiring  from  the  proposed  set- 
tlement, and  the  court  ordered  the  whole  amount  of  the  fund  to 
be  paid  to  the  representatives  of  the  wife.  But  if  the  settlement 
were  approved  by  order  of  court,  confirming  the  master's  report, 
it  would  seem  that  such  order,  according  to  the  terms  of  the  refer- 
ence, would  change  the  property,  and  entitle  the  husband's  repre- 
sentatives to  it,  although  he  did  not  live  to  receive  it.  (c)  An 
order  for  a  payment  of  a  sum  of  money  to  the  husband,  in  right 
of  his  wife,  changes  the  property,  and  vests  it  in  him  freed  from 
his  wife's  right  by  survivorship,  (c?) 

(y)  3  Atk.  20.  (6)  5  De  G.  &  Sm.  P19. 

(«)  1  Eoper  Hash.  &  Wife,  217,  2d  ed.        (c)  1  Roper  Husb.  &  Wife,  218,  2d  ed. 

(a)  4  Ves.  15,  recognized  by  Lord  El-        {d)  Heygate  v.  Annesley,  3  Bro.  C.  C. 
don,  in  Murray  v.  Lord  Elibank,  10  Yes.    362. 
90,  91. 
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In  a  modern  case,  the  husband  having  assigned  a  fund  in  court 
belonging  to  the  wife,  an  order  was  made,  on  her  examination  and 
consent,  that  part  of  it  should  be  paid  to  the  assignee,  and  that 
the  interest  of  the  remainder  should  be  paid  to  her  for  her  life  for 
her  separate  use,  with  liberty  for  any  persons  entitled  to  apply  at 
her  death.  This  was  held  not  to  affect  her  right  of  survivorship, 
as  to  the  remainder  of  the  fund ;  and  on  her  death,  she  having 
survived  her  husband,  a  transfer  to  her  administrator  was  di- 
rected, (e) 

On  another  occasion  a  married  woman,  who  was  the  committee 
of  the  estate  and  person  of  her  lunatic  husband,  was  entitled  to 
stock,  which  was  standing  in  the  name  of  a  *  trustee  for  her. 
This  stock  was,  under  an  order  made  in  the  lunacy,  transferred 
into  the  name  of  the  accountant  general  in  the  matter  of  the  lu- 
nacy, and  part  of  it  was  afterwards  sold  out  and  applied  in  pay- 
ment of  costs.  It  was  held  by  Lord  Lyndhurst,  that  the  stock 
had  been  reduced  into  the  possession  of  the  lunatic,  and  that  the 
wife  was  not  entitled  to  it  by  right  of  survivorship.  (/) 

There  has  already  been  occasion  to  observe,  that  an  award  in 
Effect  of  favor  of  the  husband  in  regard  to  the  wife's  leasehold 
onth™''""  interest  will  alter  the  property,  and  vest  the  term  in 
cAoses  ■  ^™  '  (^)  ^^^  ^^  ^^^  been  so  decided  in  regard  to  her 
action :        other  chattels.  (A) 

Thus,  in  Oglander  v.  Baston,  (i)  the  plaintiff,  the  widow  of  A., 
being  entitled  to  the  surplus  of  the  personal  estate  of  B.,  as  resid- 
uary legatee,  and  a  difference  arising  between  her  husband  A.  and 
the  executor,  as  to  the  amount  of  the  residue,  it  was  referred  to 
arbitration,  and  an  award  was  made  that  the  executor  should  pay 
to  the  husband  1,5001. ;  but  before  any  further  proceedings,  A.-, 
the  husband,  died.  The  sole  question  was,,  whether  the  wife,  or 
the  executor  of  the  husband,  should  have  the  money.  And  it  was 
determined  in  favor  of  the  husband's  executor,  because  the  award 
was  a  sort  of  judgment,  which  having  ordered  the  1,500Z.  to  be 
paid  to  the  husband,  changed  the  property  and  vested  it  in 
him.  («i) 

However,  a  court  of  equity  will  not  permit  agreements  entered 

(e)  Johnson  v.  Johnson,  1  Jac.  &  W.  (A)  1  Roper  Hush.  &  Wife,  219,  2d  ed. 

472 ;  1  Eoper  Hush.  &  Wife,  218,  2d  ed.  {{)  1  Vern.  396. 

(/)  In  re  Jenkins,  5  Euas.  183.  (i')  [See  Strawbridge  v.  Funstone,   I 

{g)  Ante,  692.  Watts  &  S.  517.] 
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into  between  a  married  woman,  or  her  friends  acting  for  her  and 
her  husband,  pendente  lite,  to  be  obligatory  upon  her  ;  so  agreementa 
that  any  arrangement  which,  pending  a  suit,  may  be  so  lite: 
made,  bywhich  it  is  agreed  that  he,  upon  certain  terms,  shall  have 
the  residue  of  her  property,  will  not,  without  the  sanction  of  the 
court,  bind  her.  Notwithstanding,  therefore,  such  an  agreement, 
if  the  title  of  the  husband's  representatives  rest  solely  upon  it,  his 
wife's  right  by  survivorship  *  will  take  place.  (h~)  Accordingly, 
in  Macaulay  v.  Philips,  (l)  after  the  suit  had  been  instituted  by 
the  husband  and  wife  for  her  property,  a  treaty  took  place  be- 
tween them  for  settling  the  former's  claims  upon  it,  the  husband 
having  been  previously  ordered  by  decree  to  lay  proposals  before 
a  master  for  a  settlement.  After  a  correspondence  had  passed 
between  the  solicitors  of  each  party,  terms  were  finally  settled, 
but  before  they  were  carried  into  effect  the  husband  died.  And 
the  court  decided  that  such  agreement  did  not  bind  the  wife ;  but 
that,  as  survivor,  she  was  entitled  to  the  property,  because  no  act 
of  the  court  had  altered  the  interests  of  the  parties,  and  the  ar- 
rangement, not  having  been  approved  of  by  the  court,  was  nuga- 
tory. 

The  executors  of  the  husband  may  be  entitled  to  the  exclusion 
of  the  widow  to  her  choses  in  action,  although  not  re-  When  ex- 

T         T    T       T  •        ■    ,  .7  J.  ,  ecutors  are 

duced  by  mm  mto  possession,  by  reason  oi  an  antenup-  entitled  to 
tial  settlement  on  the  wife ;  for  the  husband  may  entitle  ^^l^f^^ 
himself  to  all  his  intended  wife's  personal  estate,  whether  ""''<'"  ^Z 

'^  '  reason  of 

in  possession  or  in  action,  or  which  she  may  afterwards   »"  a"<«- 

,  .  ,  .  .  .      ,  -    nuptial  set- 

acquire,  by  becoming  a  purchaser  ot  it  previously  to  and  tiement. 

in  contemplation  of  the  marriage. 

But  a  mere  settlement  will  not  entitle  the  husband  or  his  execu- 
tors to  the  whole  of  the  wife's  fortune.  There  must  be  an  agree- 
ment for  the  purpose  either  expressed  or  implied  ;  for  if  the  stip- 
ulation be  for  a  part  only  of  her  property,  that  necessarily  excludes 
the  residue  ;  or  if  the  agreement  extend  to  the  whole  of  the  for- 
tune she  was  then  entitled  to,  her  husband  or  his  executors  will 
not  be  entitled  to  any  personal  estate  which  may  accrue  to  her 
during  the  marriage.  And  it  is  presumed,  that  adequacy  or  inad- 
equacy of  the  provision  is  a  consideration  so  indeterminate  and 
capricious,  that  the  court  will  not  take  that  circumstance  into  con- 

(k)  1  Eoper  Husb.  &  Wife,  219,  2d  ed.  (I)  i  Ves.  15. 
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sideration,  when  nothing  appears  from  the  settlement  of  any  agree- 
ment *  or  contract  that  the  .husband  should,  in  consideration  of  it, 
be  the  purchaser  of,  or  entitled  to  the  whole  of  his  wife's  property, 
or  what  she  may  in  future  become  entitled  to  during  the  mar- 
riage, (m) 

Some  older  authorities  are  at  variance  with  these  positions. 
Thus,  in  Blois  v.  Hereford,  (w)  a  provision  by  settlement  was 
made  for  the  wife  and  no  notice  was  taken  of  her  personal  estate, 
and  yet  a  decree  was  made  in  favor  of  her  husband's  representa- 
.  tive  against  her  title  by  survivorship ;  the  lord  keeper  observing, 
that  in  all  cases  where  there  was  a  settlement  equivalent  to  the 
wife's  portion,  it  was  to  be  intended  that  the  husband  was  to  have 
the  portion,  although  there  was  no  agreement  for  that  purpose. 
But  this  decision  was  shaken  by  Lords  Commissioners  Bathurst 
and  Aston,  in  the  case  of  Salway  v.  Salway,  (o)  who  observed 
that  this  was  a  strange  report.  And  in  Druce  v.  Dennison,  (^) 
Lord  Eldon  said,  that,  according  to  the  modern  cases,  it  is  es- 
tablished, that  the  settlement,  to  be  the  purchase  of  the  wife's 
fortune,  must  either  express  it  to  be  for  that  consideration,  or  the 
contents  of  the  settlement  altogether  must  import  that,  and  plainly 
import  it  as  much  as  if  it  were  expressed ;  that  such  was  the  re- 
sult of  the  cases  upon  the  subject,  and  that  it  was  not  worth  while 
to  consider  in  what  respect  the  elder  cases  were  unsatisfactory, 
involving  inquiries  not  very  easy  to  execute. 

The  other  principal  decisions  on  this  subject  will  be  found  col- 
lected in  the  note  below,  (g')  And  the  deductions  drawn  from 
them  by  an  able  modern  writer  (r)  are  as  follows :  1.  That  a 
settlement,  made  before  marriage  in  consideration  *  of  the  wife's 
fortune,  without  saying  more,  entitles  the  husband  to  all  her  then 
personal  property,  and  not  to  such  which  afterwards  accrues  to 
her.  2.  That  if  a  part  of  her  fortune  only  appear  to  be  stipu- 
lated for,  the  residue  she  then  has,  or  what  may  afterwards  accrue 
to  her,  will  not  belong  to  the  husband.    But  when  it  appears  from 

(m)    1  Koper  Husb.  &  Wife,  298,  2d  168;  Cleland  w.  Cleland,  Piec.  Chanc.  63 ; 

ed.  Garforth  v.  Bradley,   2   Ves.   sen.   675 ; 

(n)  2  Vern.  501.  Burdon  v.  Dean,  2  Vea.  jr.  607;  Elibank 

(o)  Ambl.  692.  v.  Montolieu,  5  Ves.  737  ;  Mitford  ,/.  Mit- 

[p)  6  Ves.  395.  ford,  9  Ves.  87  ;  Carr  u.  Taylor,  10  Ves. 

(})  Hcaton  v.  Hassell,  4  Vin.  Abr.  40,  574. 

tit.  Baron  &  Ferae,  D.  pi.   11,  in   mar-  (r)  1  Eoper  Husb.  &  Wife,  298,  2d  ed. 

gine ;  Adams  v.  Cole,  Cas.  temp.  Talb. 
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the  settlement,  that  it  was  the  agreement  between  the  parties  that 
he  should  not  only  have  his  wife's  then  present,  but  all  her  subse- 
quently acquired  personal  estate,  he  will  in  such  cases  be  entitled 
to  the  whole  under  the  marriage  contract.  And  4.  That  in  in- 
stances where  any  of  the  wife's  choses  in  action  are  not  purchased 
by  the  husband  by  settlement,  they  will  be  subject  to  her  rights 
of  survivorship,  which  have  been  before  considered. 

It  has  just  been  stated,  that  an  actual  agreement  or  contract  is 
necessary  to  give  to  the  husband's  executors  his  wife's   Executors 
choses  in  action,  in  the  event  of  her  surviving  him,  in   ''*t''"\'?f,°j 
consideration  of   the   provision  made  by  him  for   her ;    to  wife's 

CilOS&S  Z7h 

and  it  seems  a  necessary  consequence,  that  a  settlement  action  by 
made  after  the  marriage  by  the  husband  upon  his  wife,  ^os(-nupti^ 
even  upon  an  accession  of  fortune  to  her  (not  given  to  settlement. 
her  separate  use  and  disposition)  will  not  constitute  the  husband 
a  purchaser  of  such  additional  fortune,  but  the  wife's  title  by  sur- 
vivorship will  prevail ;  because  as  a  feme  covert  she  was  incapable 
of  contract,  and  especially  of  contract  with  her  husband,  (s)  Thus, 
in  Lanoy  v.  Duke  and  Duchess  of  Athol,  (^)  it  appeared  that  the 
husband,  by  a  second  settlement,  made  during  the  marriage,  in 
consideration  of  a  large  sum  of  money  to  which  the  wife  became 
entitled  upon  her  father's  death,  in  addition  to  securing  a  rent- 
charge  to  her  included  in  the  first  settlement,  provided  6,0001.  for 
the  portions  of  daughters  in  default  of  issue  male,  so  that  there 
was  no  provision  for  the  wife  other  than  what  she  was  entitled  to 
under  the  first  settlement.  The  wife  having  survived  her  hus- 
band, the  *  question  was,  whether  the  second  settlement  entitled 
the  representatives  to  the  accessional  fortune  of  the  wife.  And 
Lord  Hardwicke  decided  that  it  did  not ;  first,  because  there  was 
in  fact  no  additional  provision  made  for  her  by  it,  and  that  the 
portions  for  daughters  had  nothing  to  do  with  the  general  rule  of 
a  settlement  equivalent  to  the  fortune  the  father  had  with  the 
mother.  And  secondly,  and  chiefly,  as  his  lordship  expressed 
himself,  because  there  was  no  contract  on  the  part  of  the  wife,  who, 
was  herself  incapable  of  contracting,  and  had  neither  father  nor 
guardian  to  contract  for  her.  (t^) 

(s)  I  Roper  Husb.  &  Wife,  303,  2d  ed.  443 ;   Fourth  Eccl.   Soc.  v.  Mather,   15 

(0  2  Atk.  448.     See  S.vkes  v.  Meynal,  Conn.   587  ;  Sweat  v.   Hall,  8  Vt.  187 ; 

1  Dick.  368,  contra.  '  Duffy  v.  Ins.  Co.  8  Watts  &  S.  413.] 

(fi)  [See  Picquet  v.  Swan,  4   Mason, 
VOL.  II.  6  [871] 
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And  it  should  seem,  that  the  sanction  of  the  wife's  father, 
guardian,  or  trustee,  could  not  give  any  additional  effect  to  such 
a  settlement,  as  against  her,  in  the  event  of  her  surviving,  (m) 


2, 

of  admin- 
istrator of 
wife  to  her 
choses  in 
action^ 
when  her 
hueband 
survives. 


It  remains  to  consider,  secondly,  the  rights  of  the  administrator 
Rights  of  the  wife  to  her  choses  in  action,  when  the  husband  sur- 
vives. If  the  husband  takes  out  letters  of  administration 
to  her  (to  which,  as  it  has  already  appeared,  (x)  he 
has  exclusively  the  right),  he  will  be  entitled,  as  such 
administrator,  to  all  her  personal  estate  which  continued 
in  action  or  unrecovered  at  her  death,  (i^')  Therefore, 
where  it  was  stipulated  in  marriage  articles,  that  money  in  the 
funds,  the  property  of  the  intended  wife,  should  he  for  her  sole 
and  separate  use,  as  if  she  were  sole  and  unmarried,  and  the  mar- 
riage'took  effect,  and  the  wife  died  in  the  husband's  lifetime  with- 
out issue,  and  without  having  made  any  appointment  of  her  sepa- 
rate property ;  it  was  held  by  Sir  John  Leach  M.  R.  that  the 
husband  was  entitled  to  it,  as  her  administrator,  and  not  her  next 
of  kin.  («/) 

*  If  the  husband  should  die  before  he  has  obtained  a  grant  of 
the  administration,  or  after  having  taken  out  letters,  before  all  her 
property  in  action  has  been  reduced  into  possession,  such  property 
cannot  be  recovered  by  bis  representatives ;  but  administration 


(u)  Stamper  v.  Barker,  5  Madd.  157. 

\x)  Ante,  409,  410. 

{a;l)  [1  Chitty  Contr.  (Uth  Am.  ed.) 
224,  and  cases  in  notes;  Allen  v.  Wilkins, 
3  Allen,  321  ;  Jones  v.  Richardson,  5  Met. 
247,  249  ;  Stevens  v.  Seals,  10  Cush.  291 ; 
Bryan  v.  Rooks,  25  Geo.  622 ;  Stewart  v. 
Stewart,  7  John.  Ch.  229;  Burleigh  v. 
Coffin,  22  N.  H.  125 ;  Clay  u.  Irvine,  4 
Watts  &  S.  232.  Of  course  the  wife's 
creditors  are  to  be  paid  out  of  her  estate. 
Clay  0.  Irvine,  4  Watts  &  S.  232.  In 
gome  of  the  American  States  it  is  held 
that  the  choses  in  action  of  the  wife,  upon 
her  decease  during  the  life  of  her  hus- 
band, go  to  her  next  of  kin,  in  the  same 
manner  as  if  she  were  &  feme  sole.  See 
Holmes  v.  Holmes,  28  Vt.  765;  Dixon  v. 
Dixon,  18  Ohio,  113;  Curry  w.  Fulkinson, 
14  Ohio,  100.  The  husband  must  take 
out  letters  of  administration  before  he  can 
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represent  his  wife's  rights  in  court.  Col- 
lins V.  Hoxie,  9  Paige,  81 ;  Hunter  v.  Hal- 
lett,  1  Kdw.  Ch.  388;  Cobb  v.  Brown, 
Spears  Ch.  564.] 

(y)  Proudley  v.  Fielder,  2  My.  &  K.  57. 
But  where  a  husband  and  wife  lived  sep- 
arate from  each  other,  and  at  her  death 
she  was  possessed  of  cash  and  bank-notes, 
arisen  from  property  settled  to  her  sepa- 
rate use,  it  was  held  by  Sir  L.  Shadwell 
V.  C.  that  the  husband  was  entitled  to 
them  in  his  marital  right ;  for  that  as  she 
had  not  disposed  of  them,  as  she  might 
hSve  done,  by  deed  or  will,  the  quality  of 
separate  property  ceased  at  her  death, 
and  her  husband  was  entitled  jure  mariti 
and  need  not  become  her  administrator  in 
order  to  entitle  himself.  Molony  v.  Ken- 
nedy, 10  Sim.  254.  See,  also,  Bird  v.  Pea- 
grum,  13  C.  B.  650. 
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must  be  taken  out  to  the  wife  for  that  purpose,  either  generally, 
or  de  honis  non,  as  the  case  may  require,  (a)  Such  administrator, 
however,  will  be  considered,  in  equity,  as  a  trustee  of  what  he  re- 
ceives for  the  personal  representatives  of  the  husband,  (a) 

Where  there  was  a  fund  in  the  court  of  chancery,  standing  to  the 
separate  account  of  a  married  woman,  whose  husband  survived 
her,  and  died  before  administering  to  her  estate,  it  was  held  by 
Lord  Brougham  (reversing  the  decision  of  Sir  J.  Leach)  that 
the  fund  ought  to  be  paid  out  to  the  wife's  legal  personal  repre- 
sentative, without  also  taking  out  administration  to  the  estate  of 
the  husband.  (6) 

It  is  obvious,  that  in  all  the  instances  above  stated,  where  the 
wife's  right  by  survivorship,  in  case  of  her  outliving  her  husband, 
would  be  barred  by  his  having  reduced  her  ohoses  *  in  action  into 
possession  in  his  lifetime,  there,  in  the  event  of  his  surviving  her, 
he  may  bring  an  action  respecting  such  choses  in  action  in  his  in- 
dividual character,  and  must  not  sue  as  the  administrator  of  his 
vrife. 

Thus,  where  on  a  bond  to  the  wife,  dum  sola,  the  husband  gives  a 
letter  to  another  to  receive  the  money,  who  receives  it,  and  then 
the  wife  dies,  the  husband  shall  bring  an  action  to  recover  it  from 
the  receiver,  individually,  and  not  as  his  wife's  administrator,  (c) 
So  where  a  legacy  was  left  to  a  feme  sole,  who  afterwards  mar- 

(«)  Belts  V.  Kimpton,  2  B.  &  Ad.  273;  entitled  to  the  grant  of  such  an  adminis- 

Att.  Gen.  v.  Partington,  3  H.  &  C.  193  ;  tration. 

ante,  413.     [See  Donnington  v.  Mitchell,  (6)  Gutteridge  v.  Stillwell,  1  M7.  &  K. 

1  Green  Ch.  243  ;  Hendren  v.  Colgin,  4  486 ;  ante,  413.  However,  in  Loy  v.  Duck- 

Munf.  231 ;  2  Kent,  136;  Lee  v.  Wheeler,  ett,  1  Cr.  &  Ph.  312,  Lord  Cottenham  said 

4  Geo.  541.]  that  Sir  J.  Leach's  view  was  more  correct 

(a)  Cart  v.  Eees,  cited  in  Squib  v.  Wyn,  than  Lord  Brougham's  ;  because  it  would 

1  P.  Wms.  381  ;  Humphrey  v.  Bullen,  1  follow  from  Lord  Brougham's,  that  even 

Atk.  458 ;  S.  C.  1 1  Vin.  Abr.  86  ;  Elliott  where  an  executor  had  assented  to  a  leg- 

V.  Collier,  3  Atk.  526 ;  S.   C.  1  Ves.  sen.  acy,  he  might  still  sue  for  the  fund,  out 

15;  1  Wils.  168;  [Lee  v.  Wheeler,  4  Geo.  of  which  the  legacy  was  to  be  paid,  on 

541  ;  Bryan  v.  Rooks,  25  Geo.  622 ;  Jones  the  strength  of  his  legal  title,  without 

V.  Warren,  4  Dana,  333 ;  Rice  v.  Thomp-  making  the  legatee  a  party;  which  would, 

son,  14  B.  Mon.  377  ;  Glasgow  v.  Sands,  in  fact,  be  administering  the  fund  in  the 

3  Gill  &  J.  96  ;  Albee  v.  Carpenter,  12  absence  of  the  owner.   See,  also,  Penning- 

Cush.  382;  Lockwood  ti.  Stockholm,  11  ton  u.  Buckley,  6  Hare,  459,  by  Wigram 

Paige,  87 ;  Bartlett  v.  Janeway,  4  Sandf.  V.  C. ;  Att.  Gen.  v.  Partington,  3  H.  & 

Ch.  396;  Rider  v.  Hulse,  33  Barb.  264;  C.  206 ;  ante,  413. 

Moyer's  Appeal,  16  Penn.  St.  405;Tem-  (c)  Huntley  «.  Griaath,  Moore,  452;  S. 

pieman  w.Fauntleroy,  3  Rand.  434.]     See  S.  Goulsb.  159,  pi.  91 ;  1  Roll.  Abr.  342, 

ante,  411,  412,  474,  475,  as  to  the  person  lit.  Baron  &  Feme,  D.  pi.  7. 
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ried,  and  then  the  husband  and  wife  gave  a  letter  of  attorney  to 
another  to  receive  the  money,  who  received  it,  and  afterwards  the 
wife  died,  and  then  the  husband  died ;  it  was  held  that  the  action 
was  well  brought  by  the  husband's  administrator;  because  the  re- 
ceipt changed  the  property  to  the  husband  alone,  (c?) 

If  the  wife  be  a  mortgagee  in  fee,  the  husband  surviving  her 
will^be  entitled  to  the  mortgage,  as  her  administrator,  and  the 
heir  will  be  a  trustee  for  him.  This  was  admitted  in  Turner  v. 
Crane,  (e)  where,  however,  the  heir  was  held  entitled,  on  the 
ground  that  there  was  no  covenant  for  payment,  a  distinction 
which  does  not  now  prevail.  (/) 

In  a  case  where  the  wife  and  her  second  husband  demised 
lands,  which  she  held  in  dower  from  her  first  husband,  for  a  term 
of  years,  reserving  a  rent ;  the  rent  became  in  arrear,  and  the  wife 
died  ;  her  second  husband  was  held  entitled  to  the  arrears,  and 
not  the  heir  of  the  first  nusband,  who  could  not  claim  them,  since 
he  was  a  stranger  to  the  lease.  (^) 

It  must  be  observed,  that,  at  common  law,  if  a  feme  sole  was 
seised  of  a  rent-service,  charge,  or  seek,  in  fee,  fee  tail,  or  for  life, 
which  was  behind  and  unpaid ;  and  she  took  *  husband,  and  the 
rent  was  behind  again,  and  then  the  wife  died ;  the  husband  should 
not  have  the  arrears  grown  due  before  the  marriage,  but  for  those 
become  due  during  the  coverture,  the  husband  might  have  had  an 
action  of  debt.  (^)  But  now  by  the  statute  31  Hen.  8,  c.  37, 
s.  3,  if  the  husband  survive  the  wife,  he  shall  have  the  arrears 
incurred,  as  well  before  the  marriage  as  after,  (i) 

So  if  a  husband  be  seised  of  an  advowson  in  right  of  his  wife, 
and  the  church  become  void  during  the  coverture,  the  wife  shall 
have  quare  impedit,  if  she  survive  him,  and  the  husband,  if  he 
survive  her  ;  (^)  even  though  he,  by  reason  of  her  having  had  no 
issue,  be  not  tenant  by  the  curtesy ;  (Z)  but  if  the  church  fell 
void  before  the  coverture,  the  husband  cannot  bring  a  quare  impe- 
dit if  he  survive  her.  (m) 

In  these  cases,  when  it  is  said  that  the  husband  cannot  at  com- 

(d)  Huntley  v.  Moore,  supra.  arrears  of  an  annuity  to  the  wife.    Anon. 

(e)  1  Vern.  170;  S.  C.  2  Ch.  Rep.  242 ;     Owen,  3. 

1  Koper  Husb.  &  Wife,  205,  2d  ed.  («)  Co.  Lit.  351  b. 

(/)  See  ante,  687.  (k)  Co.  Lit.  351  b. 

{g)  2  Bro.  204  b,  tit.  Rents,  pi.  10 ;  1  (/)  Wats.  C.  L.  71,  72. 

Roper  Husb.  &  Wife,  206,  2d  ed.  (m)  Co.  Lit.  351  6. 

(h)  Co.  Lit,  162  b,  351  b.    So  for  the 
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mon  law  recover  the  arrears  of  rent  due  before  the  marriage,  and 
that  he  cannot  now  have  a  quare  impedit  for  a  presentation  which 
fell  vacant  before  coverture,  it  must  be  understood  (it  is  sub- 
mitted) that  he  cannot  claim  them  as  a  marital  right  in  his  in- 
dividual character ;  because  it  seems  clear  that,  as  her  adminis- 
trator, he  might  at  common  law  have  recovered  the  rent  (as  soon 
as  the  estate  of  freehold  was  determined)  in  the  former  case,  and 
may  now  maintain  a  quare  impedit  in  the  latter.  The  reason 
given  by  Lord  Coke  against  the  right  of  the  husband,  is,  that  the 
arrears  of  rent  and  the  void  church  were  merely  in  action  before 
the  marriage,  (w)  Hence  it  should  follow,  that,  like  all  other 
choses  in  action  not  reduced  into  possession,  though  they  do  not 
belong  to  the  surviving  husband  jure  mariti,  they  will  go  to  him 
as  his  wife's  administrator,  (o) 

If,  previously  to  the  marriage,  the  wife  obtained  a  judgment 
*and  then  she  and  her  husband  sue  out  a  scire  facias  and  have  an 
award  of  execution,  but,  before  execution,  the  wife  dies  ;  the  hus- 
band shall  not  proceed  as  her  administrator,  but  may  sue  out  a 
new  scire  facias  by  survivorship  in  his  individual  character,  (p) 
So  in  the  case  of  Forbes  v.  Phipps,  (g')  there  was  a  decree  of  a 
court  of  equity,  that  one  sixth  share  of  a  residue,  to  which  the 
wife  was  entitled,  should  be  paid  to  her  and  her  husband.  The 
wife  died  before  the  money  was  received,  and  her  husband  being 
the  survivor,  it  was  determined  that  he  should  take  the  money 
under  the  decree  'by  survivorship,  and  not  as  bis  wife's  adminis- 
trator, so  as  to  render  the  fund  liable  in  his  hands  to  her  debts. 

A  singular  case  arose  as  to  the  husband's  rights,  as  survivor,  to 
his  wife's  reversionary  choses  in  action.     A  woman  who   Husband 

,•,1     T   ,  .  ^  ^  t>  1    •    ■    i     not  entitled 

was  entitled  to  a  pecuniary  legacy,  as  one  or  several  joint  where  wife 
tenants  in  reversion  after  the  death  of  a  tenant  for  life  j^enant  of'  a 
of  the  fund,  married,  and  then  predeceased  the  tenant  reversion- 

'  ■■■  ary  chose  m 

for  life.     The  question  was,  whether,  on  the  death  of  the   action. 
tenant  for  life,  the  wife's  share  should  go  to  the  surviving  joint 
tenants  or  to  her  husband ;  and  Turner  V.  C.  decided  in  favor  of 
the  joint  tenants.     His  honor  held  that,  as  the  wife's  interest  was 
reversionary,  the  title  of  the  husband  could  not  arise  till  after  her 

(n)  Co.  Lit.  351  6.  •        See  post,  pt.  ii.  bk.  iii.  ch.  it.  as  to  pro- 

(o)  2  H.  &  C.  205,  accord.  ceedings  in  lieu  of  scire  facias. 

(p)  "Woodyer  v.  Gresham,  1   Salk.  116.        (q)  1  Eden  Rep.  502.     See,  also,  Hore 

V.  Woulfe,  2  Ball  &  Beat.  424. 
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death  in  his  lifetime ;  and  that  the  case,  therefore,  did  not  fall 
within  the  principle  of  the  rule  as  to  chattels  personal,  but  within 
that  as  to  chattels  real ;  and  according  to  the  latter  rule,  (r)  as 
the  property  did  not  vest  in  the  husband,  the  joint  tenancy  was 
not  severed  by  the  marriage,  but  continued  till  the  death  of  his 
wife ;  and  then  the  elder  title  of  the  other  joint  tenants  by  sur- 
vivorship prevailed.  («) 

(r)  See  ante,  695,  note  (o).  (s)  In  the  Trusts  of  Barton's  Will,  10 

Hare,  12. 
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*  CHAPTER  THE  SECOND. 

TO  WHAT  CHOSES  IN  ACTION  THE  EXECUTOK  OK  ADMINISTRATOR 
IS  ENTITLED,  "WHERE  THE  ACTION  ACCRUES  AFTER  THE  DEATH 
OP  THE  TESTATOR  OR  INTESTATE. 

It  is  now  proposed  to  consider  in  what  cases  an  executor  or 
administrator  may  sue,  where  the  cause  of  action  accrues  after  the 
decease  of  the  testator  or  intestate. 

Upon  the  death  of  the  testator  or  intestate,  if  any  injury  is 
afterwards  done  to  his  goods  and  chattels,  the  executor  ^^^(.tiong  fo, 
or  administrator  may  brine;  an  action  for  damages  for   ?»'"'? ''""« 

°       ,  °  _       in  the  ex- 

the  tort.     And,  under  such  circumstances,  he  has  his   ecutor's 
option,  either  to  sue  in  his  representative  capacity,  and 
declare  as  executor  or  administrator,  or  to  bring  the  action  in  his 
own  name,  and  in  his  individual  character. 

This  right  of  action,  and  option  as  to  the  form  in  which  it  shall 
be  brought,  exist  in  the  executor  or  administrator,  whether  he  had 
ever  had  actual  possession  of  the  property  or  not.  Mr.  Justice 
Buller,  indeed,  in  Cockerill  v.  Kynaston,  (a)  laid  down,  that  if  the 
goods,  which  were  the  subject  of  the  action,  were  never  in  the 
actual  possession  of  the  executor  or  administrator,  it  is  absolutely 
necessary  for  him  to  declare  in  that  character.  But  that  opinion 
has  been  since  frequently  overruled.  (J)  For  it  is  a  rule  of  law, 
that  the  property  of  personal  chattels  draws  to  it  the  possession, 
so  that  the  owner  may  bring  either  trespass  or  trover  at  his  elec- 
tion against  any  stranger  who  takes  them  away,  (c)  Now,  on  the 
death  of  the  testator  or  intestate,  his  executors  or  administrators 
are,  in  point  of  law,  the  owners  of  the  goods  which  belonged  to 
him ;  and  consequently,  whether  in  actual  possession  of  them  or 

(a)  4  T.  R.  281.  ton,  23  Ala.  353  ;  Ikelheimer  v.  Chapman, 

(b)  Bollard  v.  Spencer,  7  T.  E.  358 ;    32  Ala.  676 ;  Gage  v.  Johnson,  20  Miss. 
HoUis  V.  Smith,  10  East,  294;  Grimstead    437.] 

V.  Shirley,  2  Taunt.   117;  [Holbrook  c.        (c)  Bro.  Trespass,  303 ;  Hudson  u.  Hud- 
White,  13  Wend.  591.    See  Sims  v.  Boyn-    son,  Latch,  214. 
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not,  before  the  tort  committed,  *  they  may  declare,  as  any  other 
person  may,  upon  their  own  property,  when  wrongfully  damaged 
by  another,  (c^) 

Therefore  executors  or  administrators  may  maintain  trespass  for 
taking  away  the  goods  of  the  testator  or  intestate  after  his  death, 
either  in  their  own  name,  or  in  their  representative  character, 
whether  they  were  ever  actually  possessed  of  them  or  not.  (e) 
And  if  they  sue  as  executors  or  administrators,  they  may  either  de- 
clare that  the  deceased  was  possessed  of  the  goods  and  the  trespass 
committed  after  his  death  to  the  damage  of  the  executors  or  ad- 
ministrators ;  (  /  )  or  as  the  property  in  the  goods  draws  to  it  the 
possession  in  law,  they  may  declare  on  their  own  possession  as  ex- 
ecutors. (^)  So  with  respect  to  the  action  of  trover,  if  the  goods 
of  the  testator  are  taken  and  converted  after  his  death,  and  before 
the  executor  has  obtained  possession  of  them,  he  may  either  bring 
an  action  in  his  own  name,  without  alleging  himself  executor,  (A) 
or  he  may  sue  as  executor,  and  declare  either  that  the  testator 
was  possessed  of  the  goods  and  the  defendant  after  his  death  con- 
verted them,  (i)  or  he  may  allege  that  he  himself  was  possessed 
as  executor,  and  the  defendant  converted  them,  (k) 


(d)  Hollis  V.  Smith,  10  East,  295;  [1 
Chitty  PI.  (16th  Am.  ed.)  171  ;  Kiiby  u. 
Quinn,  1  Kice,  254;  Hill  v.  Brennan,  1 
Rice,  285.  An  executor  or  administrator 
may  declare  in  trover  for  a  conversion  be- 
fore the  death  of  the  testator  or  intestate, 
and  add  a  count  for  a  conversion  after  the 
death.  French  u.  Merrill,  6  N.  H.  456; 
Towle  a.  Lovet,  6  Mass.  394;  Kirby  v. 
Clark,  1  Root,  389.] 

(c)  Adams  v.  Cheverel,  Cro.  Jac.  113. 

(/)  Cro.  Jac.  113. 

(g)  2  Saund.  47  n,  note  to  Wilbraham 
V.  Snow ;  [Carlisle  v.  Burley,  3  Greenl. 
250.] 

(A)  Holeu.  King,  Com.  Eep.  163;  Jen- 
kins V.  Plombe,  6  Mod.  181 ;  [Valentine 
V.  Jackson,  9  Weud.  302.] 

(t)  Hudson  V.  Hudson,  Latch,  214. 

(k)'  Anon.  Comberb.451 ;  2  Saund.  47  n, 
note  to  Wilbraham  o.  Snow.  Thus,  in 
Fraser  v.  The  Swansea  Canal  Company, 
1  Ad.  &  EI.  354,  S.  C.  3  Nev.  &  M.  391, 
the  mortgagee  of  the  lease  of  a  colliery, 
together  with  the  machinery  and  barges 
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belonging  thereto,  died  before  the  day  of 
redemption.  After  his  death,  the  mort- 
gagor, who  had  remained  in  possession, 
made  default  in  the  payment  of  the  mort- 
gage debt,  but  was  not  dispossessed  by 
the  administrator  of  the  mortgagee.  The 
mortgagor  subsequently  demised  the  mort- 
gaged property  to  a  third  party,  who  took 
possession  under  such  demise,  and  put  his 
name  on  the  barges.  During  such  posses- 
sion, the  barges,  together  with  a  quantity 
of  coal,  the  produce  of  the  colliery,  were 
illegally  seized  by  the  defendants  for  tolls 
due  from  the  mortgagor's  lessee.  And  it 
was  held,  that  the  plaintiff,  as  administra- 
tor, had  sufficient  property  in  the  coal 
raised  from  the  mines  after  he  took  out 
administration,  and  in  the  barges  marked 
with  the  name  of  the  mortgagor's  lessee, 
to  maintain  trover.  [There  are  many 
cases  in  the  American  courts  which  sup- 
port the  doctrine  of  the  text.  Stewart 
t>.  Richey,  2  Harr.  (N.  J.)  164,  was  a  case 
in  which  the  subject  was  elaborately  dis- 
cussed   and    the    following    distinctions 
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*  It  has  already  appeared  that  an  executor  or  administrator  may 
maintain  these  actions,  although  the  injury  was  done  before  pro- 
bate or  administration  granted.  (Z) 

An  executor,  as  such,  may  maintain  quare  impedit,  for  a  dis- 
turbance in  his  own  time,  (m)  or  ejectment,  where  the  testator 
had  a  lease  for  years,  or  from  year  to  year,  upon  an  ouster  after 
his  death,  (w)  So  an  executor,  as  such,  may  bring  an  action 
against  the  sheriff  for  the  escape  of  one  in  execution  on  a  judg- 
ment recovered  by  him  as  executor ;  though  he  may  also  sue  in 
his  own  name,  (o) 

So  with  respect  to  matters  of  contract,  it  has  been  decided,  in 
a  variety  of  modern  cases,  that  an  executor  or  admin-  Actions  on 
istrator  may  sue  as  such  as  well  as  in  his  own  name,    contracts 

•'  _  _  _     '    made  with 

upon   a  contract  made  with  him  in  his  representative   the  exeou- 
character.  (o^)     And  this  he  may  do,  not  only  in  cases 


taken.  Where  the  right  accrued  to  the 
testator  or  intestate  in  his  lifetime,  or  to 
the  executor  or  administrator  after  the 
death  of  the  testator  or  intestate,  either 
upon  a  contract  expressed  or  imijlied, 
made  with  the  testator  or  intestate,  or  for 
an  injury  done  to  the  property  of  the  tes- 
tator or  intestate  in  his  lifetime,  the  ad- 
ministrator must  sue  in  his  representative 
character ;  but  where  the  action  accrues 
to  the  executor  or  administrator  upon  a 
contract  made  by  or  with  him  as  such 
since  the  death  of  the  testator  or  intestate, 
or  for  an  injury  done  to,  or  conversion  of, 
the  property  of  the  testator  or  intestate  in 
the  hands  or  possession  of  the  executor  or 
administrator  after  the  death  of  the  testa- 
tor or  intestate,  the  action  may  and  ought 
to  be  brought  in  the  proper  name  of  the 
executor  or  administrator,  but  not  as  such. 
And  see  Packer  v.  Wilson,  4  Hill,  57  ; 
Manuel  v.  Briggs,  17  Vt.  176;  Kline  v. 
Guthart,  2  Penn.  491,  492;  Carter  v.  Es- 
tes,  11  Rich.  (S.  Car.)  363;  SoUiday  v. 
Bissey,  2  Jones,  350 ;  McKnight  v.  Mor- 
gan, 2  Barb.  171.] 

(l)  Ante,  630,  631. 

(m)  Smalwood  «.  Bishop  of  Coventry, 
Cro.  Eliz.  207;  S.  C.  Savil.  94,  118; 
Owen,  99  ;  1  Lutw.  1  ;  1  And.  244. 


(re)  Slade's  case,  4  Co.  95  a;  Moreton's 
case,  1  Ventr.  30 ;  Doe  v.  Porter,  3  T.  E. 
13. 

(o)  Bonafous  v.  Walker,  2  T.  K.  126, 
overruling  Watt  v.  Briggs,  1  Ld.  Eaym. 
35,  and  several  old  authorities  in  which 
the  necessity  of  suing  as  executor  had 
been  maintained  ;  amongst  others,  Hitch- 
cock's case,  cited  in  Hargrave's  case,  5  Co. 
315;  Glover  v.  Kendal,  1  Lutw.  893; 
Brooks  V.  Cooke,  1  Show.  57;  Carew  v. 
Broughton,  Lane,  79  ;  Townley  v.  Steele, 
Hutt.  79;  Martin  v.  Henley,  Stra.  232. 
But  Crawford  v.  Whittal,  Dougl.  4,  note 
(1),  agrees  with  Bonafous  v.  Walker, 
which  on  principle  appears  unquestiona- 
bly well  decided. 

(oi)  [Mcrritt  v.  Seaman,  6  Barb.  330, 
332,  333 ;  Haskell  v.  Bowen,  44  Vt.  579 ; 
Carlisle  v.  Burley,  3  Greertl.  250  ;  Brook- 
shire  V.  Dubose,  2  Jones  Eq.  276  ;  Brooks 
V.  Floyd,  2  McCord,  364  ;  Evans  v.  Gor- 
don, 8  Porter,  346  ;  Campbell  v.  Baldwin, 
6  Blackf.  364 ;  Patterson  v.  Patterson,  59 
N.  Y.  582;  Heron  v.  Hoflfner,  3  Bawie, 
393;  McDonald  w.  Williams,  16  Ark.  36  ; 
Flower  v.  Garr,  20  Wend.  668 ;  Trecothick' 
V.  Austin,  4  Mason,  16,  34,  35;  Catlin  v. 
Underbill,  4  McLean,  337;  Talmage  v. 
Chapel,  16  Mass.  71,  73;  Lyon  v.  Mar- 
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■where  the  consideration  flows  from  the  deceased,  but  also  in  cases 
where  the  consideration  flows  directly  from  himself  as  executor. 
Thus,  an  executor  may  declare,  as  such,  in  assumpsit,  not  only  on 
an  account  stated  with  him  as  executor  concerning  money  due  to 
the  testator  from  the  defendant,  but  also  on  an  account  stated  with 
him  as  executor,  concerning  money  due  to  him  as  executor,  (ji) 
*  Again,  an  executor  may  maintain  an  action,  as  such,  for  money 
lent  by  him  as  executor.  Qq)  So  where  money  belonging  to  the 
estate  of  the  testator  is  received  after  his  death,  the  executor  may 
declare,  on  the  implied  assumpsit,  for  money  had  and  received  to 
his  use  as  executor,  (r)  So  in  Ord  v.  Fenwick,  («)  it  was  held 
that  an  administratrix,  as  such,  may  maintain  assumpsit,  for 
money  paid  by  her  as  administratrix  to  the  use  of  the  defendant. 
And  Lord  EUenborough  laid  down,  that  if  an  executor  is  sued  on 
the  obligation  of  the  testator,  who  had  become  surety  for  a  joint 
obligor,  and  is  thus  compelled  to  pay,  an  action  will  lie  by  the 
executor,  as  such,  to  recover  the  money  so  paid,  (t)  So  in  Clarke 
V.  Houghara,  (m)  it  was  held,  that  where  an  administrator,  in  his 
representative  character,  has  paid  that  which  he  ought  not,  he  may 
in  the  same  character  recover  it  back  again.  Again,  in  Cowell  v. 
Watts,  (x)  it  was  decided  that  an  action  may  be  maintained  by 
an  administratrix,  as  such,  for  goods  sold  and  delivered  by  her  as 
administratrix  after  the  death  of  the  intestate.  So  in  the  case  of 
Marshall  v.  Broadhurst,  («/)  where  the  testator  had  agreed  to  do 
certain  work,  and  died  before  the  work  was  begun,  and  the  execu- 
tors did  the  work,  using  the  materials  of  the  testator,  and  then 
brought  an  action,  declaring  in  their  representative  character  for 
work  and  labor  done,  materials  found,  and  goods  sold  and  deliv- 
ered by  the  plaintiffs  as  executors ;  it  was  holden  by  the  court 

shall,  U  Barb.  241.    "Wherever  the  money  .(r)  Foxwist  b.  Tremaine,  2  Saund.  208 ; 

when  recovered  will  be  assets,  a  suit  may  Petrie  v.  Hannay,  3  T.  R.  659  ;  Smith  ii. 

be  sustained  by  an  executor  or  adminis-  Barrow,  2   T.  K.   477 ;    by  Ashurst  J. 

trator,  in  his  representative  capacity,  upon  Webster  v.  Spencer,  3  B.  &  Aid.  364.] 

a  contract    made    by   himself.     Bogs   v.  (s)  3  East,  103. 

Bard,  2  Eawlo,  102.]  (t)  3  East,  105, 106  ;  [Williams  v.  Moore, 

(p)  Necdham  v.  Croke,  1  Freem.  538 ;  9  Pick.  432  ;  Mowry  v.  Adams,  14  Mass. 

Thompson  v.  Stent,  1  Taunt.  322  ;  Cowell  327.] 

V.  Watts,  6  East,  405  ;   [Brown  v.  Lewis,  9  (u)  2  B.  &  C.  149. 

R.  1.497;  1   Chitty  PI.   (16th  Am.  ed.)  \x)  6  East,  405. 

226, 227.]  (y)  1  Cr.  &  .Terv.  403 ;  S.  C.  1  Tyrwh. 

(?)  Webster  v.  Spencer,  3  B.  &  Aid.  308. 
365 ;  Gallant  v.  Bonteflower,  3  Dougl.  34. 
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of  exchequer,  that  they  might  recover  the  value  of  the  materials ; 
and  the  court  seemed  to  be  further  of  opinion,  that  they  might 
recover  also  for  the  work  and  labor  as  executors.  And  in  *  Edward 
V.  Grace,  (2)  it  was  afterwards  expressly  decided  in  the  same 
court,  that  an  executor  might  sue,  as  such,  for  work  done  by  him 
as  executor.  So  in  the  case  of  Aspinall  and  others  v.  Wake,  (a) 
where  the  plaintiffs,  being  executors,  had  continued  to  work  the 
leasehold  quarries  of  their  testator,  and  had  shipped  off  for  the 
defendant,  from  time  to  time,  cargoes  of  stone,  partly  dug  before, 
and  partly  after  the  testator's  death,  and  the  defendant  had  ac- 
cepted bills,  for  the  price  of  some  of  the  cargoes,  drawn  by  the 
plaintiffs  as  executors ;  it  was  held  that  they  might  well  sue,  as 
executors  for  the  price  of  the  remainder  of  the  cargoes.  And, 
lastly,  in  the  case  of  Werner  v.  Humphreys,  (b)  where  a  coat  had 
been  ordered  by  the  defendant  of  a  tailor,  and  had  been  cut  out 
of  the  tailor's  own  cloth,  tacked  together,  and  tried  on  in  his  life- 
time, but  was  finished  and  delivered  after  his  death  by  his  admin- 
istratrix ;  it  was  held  that  she  could  not  sue  for  the  price,  as  for 
goods  sold  and  delivered  by  the  intestate,  but  that  the  proper  form 
of  action  was  for  goods  sold  and  delivered  by  her  as  administra- 
trix. 

So  with  respect  to  negotiable  instruments,  it  was  decided  in 
King  V.  Thom,  (c)  that  if  a  bill  be  indorsed  to  A.  and  B.  as  ex- 
ecutors, they  may  declare  as  such,  in  an  action  against  the  ac- 
ceptor. So  in  Partridge  v.  Court,  (^)  it  was  held  that  an  admin- 
istrator may  sue,  as  such,  on  a  promissory  note  given  to  him  as 
administrator  since  the  death  of  the  intestate,  (d  i)  So  where  a 
bill  of  exchange  was  indorsed  generally,  but  delivered  to  S.  C,  as 
administratrix  to  J.  C,  for  a  debt  due  to  the  intestate,  and  S.  C. 
died  intestate  after  the  bill  became  due,  and  before  it  was  paid ;  it 
was  held,  in  Catherwood  v.  Chabaud,  (e)  that  the  administrator 
de  bonis  non  of  J.  C.  might  sue  upon  the  bill,  on  the  ground  that, 

(z)  2  M.  &  W.  190.  maintain  an  action  as  bearer  on  a  note 

(a)  10  Bing.  51;  S.  C.  3M.  &Scott,  423.  payable  to   the  deceased    or  bearer,  al- 

(b)  2  M.  &  Gr.  853.  though  such  note  was  not  delivered  until 

(c)  1  T.  E.  487,  recognized  by  Tyndall  after  the  death.    Baxter  u.  Buck,  10  Vt. 
C.  J.  in  Aspinall  t!.  Wake,  10  Bing.  55.  548;    Kirkpatrick    v.  Taylor,    10    Rich. 

(d)  5  Price,  412,  confirmed  in  error,  7  (Law)  393 ;  Brooks  v.  Floyd,  2  McCord, 
Price,  591.  364;    Lyon  v.  Marshall,  11   Barb.  241; 

(*)    [Abingdon    u.    Tyler,    6    Coldw.     Sanford  v.  McCreedy,  28  Wis.  103.] 
(Tenn.)  502.    An  executor  or  administra-        (e)  Catherwood  v.  Chabaud,  1  B.  &  C. 
tor,  in  his  representative  capacity,  may    150. 
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where  the  *  cause  of  action  is  such  that  the  first  administrator  may 
sue  in  his  representative  character,  the  right  of  action  devolves  on 
the  administrator  de  bonis  non. 

The  principle  on  which  these  cases  was  decided  has  not  been 
settled  without  conflict.  Several  old  cases  may  be  found,  in  which 
it  was  considered  that  the  contracts  made  with  an  executor  or  ad- 
ministrator were  personal  to  him,  and  that  he  must  sue  for  them 
ifi  his  own  right,  and  not  in  his  representative  capacity  ;  and,  par- 
ticularly, in  the  instance  of  negotiable  instruments,  it  was  con- 
ceived, until  very  modern  times,  that  if  an  executor  took  a  bill  or 
note  from  a  debtor  to  the  estate  of  his  testator,  a  new  debt  was 
thereby  created,  which  must  be  declared  on  as  such.  (/)  How- 
ever, the  rule  may  now  be  regarded  as  firmly  established  by  the 
later  cases,  that  wherever  the  money  recovered  will  be  assets,  the 
executor  may  sue  for  it  and  declare  in  his  representative  charac- 
ter, (g) 


(/)  Betts  V.  Mitchell,  10  Mod.  315 ; 
Hosier  v.  Lord  Arundell,  3  Bos.  &  Pull. 
11,  in  the  judgment  of  Chambre  J.; 
Charlton  v.  Eail  of  Durham,  L.  R.  4  Ch. 
App.  433 ;  and  see  the  remark  of  Lord  El- 
lenborough  in  Ord  o.  Penwick,  3  East, 
106,  upon  Betts  v.  Mitchell  being  cited. 

(g)  Cowell  V.  Watts,  6  East,  410,  411, 
412;  Thompson  <..  Stent,  1  Taunt.  322; 
Powley  V.  Newton,  6  Taunt.  453 ;  S.  C.  2 
Marsh.  149 ;  Webster  v.  Spencer,  3  B.  & 
Aid.  362,  364 ;  Partridge  v.  Court,  5  Price, 
412 ;  Marshall  u.  Broadhurst,  1  Cr.  & 
Jerv.  405.  See,  also,  Henshall  v.  Roberts, 
5  East,  154;  Heath  v.  Chilton,  12  M.  & 
W.  637,  per  Parke  B. ;  Bolingbroke  v. 
Kerr,  L.  R.  1  Ex.  222 ;  Abbott  v.  Parfitt, 
L.  R.  6  Q.  B.  346.  [See  Flower  v.  Carr,  20 
Wend.  668;  Evans  v.  Gordon,  8  Porter, 
346  ;  Campbell  v.  Baldwin,  6  Blackf.  364  ; 
Sheets  v.  Pabody,  6  Blackf.  120 ;  Brown 
V.  Lewis,  9  R.  1. 497.  It  is,  therefore,  clear 
that  an  executor  or  administrator  may  de- 
clare as  such  for  goods  sold  or  money  paid 
by  him  in  that  character,  and  may  join 
such  counts  with  counts  on  promises  to 
the  testator  or  intestate.  1  Chitty  PI. 
(16th  Am.  ed.)  226.  See  Hapgood  ». 
Houghton,  lOPick.  154;  Stevens  w.  Gregg, 
10  Serg.  &  R.  234 ;  Sebring  v.  Keith,  2 
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Bailey,  192;  Peries  v.  Aycinena,  3  Watts 
&  S.  64 ;  Lowe  w.  Bowman,  5  Blackf.  410; 
Boyle  fc.  Townes,  9  Leigh,  158;  Lea  u. 
Hopkins,  7  Penn.  St.  385.  So  in  an  ac- 
tion on  contract  by  an  administrator  de 
bonis  non,  a  count  alleging  a  promise  to 
have  been  made  to  the  first  administrator, 
may  be  joined  with  counts  on  a  promise  to 
the  plaintiff's  intestate,  and  a  promise  to 
the  plaintiff.  Sullivan  v.  Holker,  15  Mass. 
374.  See  Clark  v.  Lamb,  6  Pick.  512; 
Fry  V.  Evans,  8  Wend.  530.  But  an  ex- 
ecutor or  administrator  cannot  include 
counts  on  causes  of  action  accruing  to  him 
in  his  private  right  and  individual  charac- 
ter, with  counts  on  causes  of  action  which 
are  laid  to  have  been  vested  in  him  in  his 
representative  capacity.  See  French  u. 
Merrill,  6  N.  H.  465  ;  Bulkley  v.  Andrews, 
39  Conn.  523  ;  Mason  v.  Norcross,  Coxe, 
252  ;  Epes  v.  Dudley,  5  Rand.  437  ;  Gra- 
hame  v.  Harris,  5  Gill  &  J.  489  ;  Yates  v. 
Kimmel,  5  Missou.  87;  Jefford  v.  Ring- 
gold, 6  Ala.  544 ;  Kennedy  v.  Stallworth, 
18  Ala.  368  ;  Brown  v.  Webber,  6  Cash. 
560;  1  Chitty  PI.  {16th  Am.  ed.)  226. 
As  to  the  mode  of  stating  a  promise  to  an 
executor  or  administrator  in  that  charac- 
ter, see  1  Chitty  PI.  (16th  Am.  ed.)  226, 
227.1 
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In  the  case  of  several  executors,  although  it  is  established  by 
these  authorities,  that  the  circumstance  of  the  money  to  be  recov- 
ered on  a  contract  being  assets  warrants  them  in  suing  for  it  in 
their  representative  character ;  yet  it  is  not  established  that  in  all 
cases  where  the  money  recovered  would  be  assets,  all  the  execu- 
tors may  join  in  suing  on  a  contract,  whether  they  all  made  the 
contract  or  not.  Thus,  in  Heath  v.  Chilton,  (K)  where  two  of 
three  executors  (who  had  alone  proved  the  will)  authorized  an 
attorney  to  receive  rents  due  to  the  estate  of  the  testator,  and  to 
give  receipts  in  *  their  names,  and  the  rents  were  received,  and 
receipts  given  accordingly ;  it  was  held  that  the  three  executors 
could  not  jointly  sue  the  attorney  for  the  money,  unless  it  were 
found  by  the  jury  that  the  two  contracted  with  him  on  account 
of  themselves  and  the  other  co-executor,  or  generally  on  account 
of  the  estate,  with  a  view  to  the  interference  of  the  co-executor,  in 
case  he  should  choose  to  take  a  part  in  the  management  of  it. 

It  must  be  further  observed,  that  if  the  executor  or  administra- 
tor takes  a  bond  from  a  simple  contract  debtor  to  the  estate  of  the 
deceased,  though  it  be  given  to  him  as  executor  or  administrator, 
it  should  seem  that  he  cannot  sue  in  his  representative  capacity  on 
such  bond ;  because  the  effect  of  the  bond  is  to  extinguish  the 
simple  contract  debt,  creating  a  new  and  personal  obligation  of  a 
higher  nature,  (i) 

Where  an  agent  having  property  of  his  principal  in  his  hands, 
and  being  ignorant  of  the  death  of  his  principal,  for  the  purpose  of 
transmitting  the  property,  obtained  a  .bill  of  exchange  for  the 
value,  and  indorsed  it  specially  to  his  principal ;  it  was  held,  that 
as  the  property,  for  which  the  bill  was  remitted,  belonged  to  the 
principal's  estate,  it  was  competent  to  his  administrator  to  elect  to 
take  the  bill  as  a  mode  of  payment,  that  the  property  vested  in 
him,  and  that  he  acquired  a  right  to  sue  upon  the  bill  in  that 
character.  (A) 

It  was  assumed  by  counsel,  in  arguing  against  the  right  of  the 
executor  to  sue  as  such,  in  Clark  v.  Hougham,  (V)  that  where  a 
payment  by  an  executor  or  administrator  is  a  devastavit^  the  per- 
sonal representative  can  only  sue  to  recover  it  back  in  his  own 

(h)  12  M.  &  W.  632.  {k)  Murray  v.  E.  I.  Company,  5  B.  & 

(i)  Hosier  v.  Lord  Arundell,  3  Bos.  &  Aid.  204. 

Pull.  7 ;  Partridge  v.  Court,  5  Price,  419,  (I)  2  B.  &  C.  149  ;  ante,  879. 
420,  421 ;  Price  v.  Moulton,  10  C.B.  561. 
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name.  But  Mr.  Justice  Bayley,  in  delivering  his  judgment,  ob- 
served, "  That  is  a  principle  to  which  I  cannot  assent ;  on  the 
contrary,  when  he  discovers  that  he  has  in  his  representative  char- 
acter paid  that  which  he  ought  *  not,  he  may  in  the  same  charac- 
ter recover  it  again.  The  money  was  assets  ;  and  if  the  suit  be 
as  executor  or  administrator,  it  will  continue  assets ;  but  if  the 
suit  be  in  the  individual  capacity,  the  demand  will  be  in  the  first 
instance  subject  to  a  set-off,  or  when  recovered  will  be  liable  to 
the  plaintiff's  debts.  A  devastavit  is  a  wrong,  and  the  law  will 
not  compel  an  executor  to  persevere  in  a  wrong."  (m) 

An  executor  or  administrator  may  bring  an  action  on  a  judg- 
ment recovered  by  him  as  executor  or  administrator ;  and  he  may 
sue  in  this  case  either  in  his  representative  character,  or  in  his 
own  name,  (n) 

In  the  above  cases  of  contract,  the  promise  sued  upon  by  the 
„  .  executor  was  expressly  or  impliedly  made  to  himself  in 

cruing  in      his  representative  character ;  but  it  is  clear,  that  in  many 

time  of  ex-  '■  .  i-iii  ii-  ti.  ii 

ecutor  on  cases  an  action  on  which  the  deceased  himself  could  not 
made  with  have  Sued,  may  accrue  to  the  executor  or  administrator 
testator.  -j^  j^jg  ^^j^  time,  upon  a  contract  made  with  the  testator 
or  intestate  in  his  lifetime,  (w^) 

It  has  already  appeared,  that  where  a  cause  of  action  accrued 
in  the  lifetime  of  the  testator  on  a  contract  made  to  him,  without 

(m)  Clark  v.  Hougham,  2  B.  &  C.  155.  back,  upon  a  deficiency  of  assets  appearing. 

But  in  the  case  of  Munt,  executors  &c.  see  Edgar  v.  Shields,  1  Grant's  Cas.  361, 

V.  Stokes,  the  testator  having  borrowed  363;  Carson  v.  M'Farland,  2  Rawle,  218; 

money  on  a  respondentia  contract,  prohib-  Tucker  P.  in  Gallego  v.  Attorney  General, 

ited  by  the  laws  of  this  country,  his  execu-  3  Leigh,  489,  490 ;  post,  1450,  1452.] 
tors,  the  plaintiffs,  refunded  the  money  to        (n)  Crawford  v.  Whittal,  Dougl.  4,  note 

the  lenders,  the  defendants;  the  court  held  (1) ;  and  see  Bonafous  v.  Walker,  2  T.  B. 

that  the  executors  could  not  maintain  an  126;  ante,  878,  note  (o).     [It  has  been 

action  for  money  had  and  received  to  re-  held  that  an  executor  or  administrator 

cover  back  this  money,  notwithstanding  may  sue  in  one  state  upon  a  judgment  re- 

the  defendants  could  not  compel  them  to  covered  in  his  representative  capacity  in 

pay  it;  and  BuUer  J.  said,  that  even  if  another  state.      Talmage  v.  Chapel,  16 

the  plaintiffs  were  entitled  to  recover,  they  Mass.  71 ;  Young  v.  O'Neal,  3  Sneed,  55 ; 

should  have  declared  in  their  own  right,  and  Slauter  u.  Chenowith,  7  Ind.  211  ;  Biddle 

not  as  executors.    4T.  E.  561.    [Whether  v.  Wilkins,  1  Peters  (U.  S.),  686;   Tre- 

a  voluntary  distribution,  made  by  an  ad-  cothick  v.  Austin,  4  Mason,  16,  34,  35 ; 

ministrator,  of  money  belonging  to  the  post,  1871,  note  (o).] 
estate  of  his  intestate,  before  he  could  be        (ni)  [See  the  case  of  Flower  t>.  Carr,  20 

compelled  to  distribute,  can  be  recovered  Wend.  668.] 

[883] 


OH.  II.]       ACTIONS  ACOKUING  TO  THE  EXECUTOR.  955 

naming  his  executors,  or  to  him  and  his  assigns,  such  cTiose  in  ac- 
tion, generally  speaking,  is  transmitted  to  th^  executor,  (o)  And 
the  executor  will  also  be  entitled  to  sue  on  such  a  contract,  al- 
though the  action  does  not  accrue  till  after  the  death  of  the  testa- 
tor. Thus,  if  A.  coTenants  with  B.  to  make  him  a  lease  of  certain 
land  by  *such  a  day,  and  B.  dies  before  the  day,  and  before  any 
lease  made,  if  A.  refuse  to  grant  the  lease,  when  the  day  arrives, 
to  the  executor  of  B.  the  executor  shall  have  an  action  as  such  on 
the  covenant.  (^)  So  in  the  case  of  Husband  v.  Pollard,  (c[)  a 
father  possessed  of  a  term  for  years,  held  of  the  church,  and  re- 
newable every  seven  years,  assigned  this  lease  to  his  son  in  trust 
for  himself  for  life,  remainder  in  trust  for  the  son,  his  executors, 
administrators,  and  assigns,  and  the  father  covenanted  to  renew 
the  lease  every  seven  years  as  long  as  he  should  live  ;  the  son  died, 
and  the  seven  years  passed,  upon  which  the  executors  of  the  son 
brought  a  bill  to  compel  the  father  to  renew  the  lease  at  his  own 
expense  ;  and  it  was  decreed  accordingly. 

So  if  A.  covenant  to  grant  a  lease  to  I.  S.  and  his  assigns,  by 
Christmas,  and  I.  S.  dies  before  that  time,  and  before   on  a  con- 
the  grant  of  the  lease,  it  must  be  made  to  his  executors,   ^^th  tte  * 
as  his  assigns,  or  they  may  bring  covenant,  (r)     So  if  a   g^^^^jf 
contract  to  deliver  a  horse  on  a  given  day  to  B.,  or  Ai's  signs. 
assigns,  if  B.  die  before  the  day  limited  for  the  delivery  of  the 
horse,  his  executor  may  maintain  an  action  on  the  contract,  if  A. 
refuse  to  deliver  the  horse  to  him,  because,  by  law,  he  is  the  as- 
signee of  B.  for  such  a  purpose,  and  represents  his  person  as  to 
receiving  any  chattels  real  or  personal ;  (s)  although  if  A.  in  his 
lifetime  had  appointed  I.  S.  to  receive  the  horse,  I.  S.  would  have 
been  entitled  as  assignee  in  deed,  (i)     So  if  a  man  be  bound  to 
deliver  a  true  rental,  &c.  to  I.  N.  or  his  assignee,  at  the  end  of 
twenty  years,  and  he  makes  an  executor,  and  dies  before  the  end 
of  twenty  years,  there  the  obligee  is  bound  to  deliver  a  true  rental 
to  the  executor ;  for  he  is  an  assignee  in  law.  (u)     So  where  one 
was  bound  to  stand  to  the  award  of  two  arbitrators,  who  awarded 
that  the  *  party  should  pay  unto  a  stranger,  or  his  assigns,  200Z. 

(o)  Ante,  789.  (r)  Wentw.  Off.   Ex.   215,   Uth   ed. ; 

(y)  Chapman  17.  Dalton,  Plowd.  286;    Vin.  Abr.  Executors,  X.  pi.  10. 
Wentw.  Off.  Ex.  188, 14th  ed.  (s)  Chapman  v.  Dalton,  Plowd.  288. 

(g)  Cited  in  Randal  u.  Randal,  2  P.        {t)  lb. 
WnjE.  467.  (u)  Bro.  Abr.  tit.  Deputy. 
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before  such  a  day  ;  the  stranger  before  the  day  died,  and  B.  took 
letters  of  administra,tion ;  it  was  the  opinion  of  the  whole  court 
that  the  money  should  be  paid  to  the  administrator  ;  for  he  is  as- 
signee ;  and  by  Gawdy  J. :  If  the  word  assignee  had  been  left  out, 
yet  the  payment  ought  to  be  made  to  the  administrator;  quod 
Coke  affirmavit.  (a;) 

But  where  the  condition  of  an  obligation  is,  that  if  the  obligor 
pay  201.  to  such  a  person  as  the  obligee,  by  his  last  will  in  writing 
shall  appoint  it  to  be  paid,  then  the  obligation  to  be  void ;  if  the 
obligee  appoint  no  person  to  whom  it  shall  be  paid,  but  makes  his 
last  will,  and  makes  executors  thereby,  yet  the  201.  shall  not  be 
paid  to  the  executors ;  for  here  it  appears  that  this  was  to  have 
been  paid  to  an  assignee  in  deed,  to  be  made  by  the  obligee  by 
his  appointment,  and  not  to  an  assignee  in  law.  («/)  The  law  will 
never  seek  out  an  assignee  in  law,  when  there  may  be  an  assignee 
in  fact,  (a) 

Likewise,  a  right  to  sue,  which  never  existed  in  the  testator  or 
g  ;,  _  intestate,  may  accrue  to  the  executor  or  administrator 
cruingto       ty  remainder ;  as  where  a  lease  is  made  to  B.  for  life, 

6X6CU.t0rS 

by  remain-  the  remainder  to  his  executors  for  years,  (a)  or  where 
a  lease  for  years  is  bequeathed  by  will  to  A.  for  life  and 
afterwards  to  B.,  who  dies  before  A. ;  although  B.  never  had  the 
term  in  him,  yet  it  shall  devolve  on  his  executors,  who  may  main- 
tain an  action  in  respect  of  it.  (J) 

So  a  suit  may  accrue  in  the  time  of  the  executor  or  adminis- 
Suits  ac-  trator  by  reason  of  a  condition  made  to  the  deceased, 
cruing  to     j^g  where  cattle,  plate,  or  other  chattels  were  granted  by 

executor  . 

by  reason    the  testator  upon  condition  that  if  A.  did  not  pay  such 

of  condi-  »  j;  n 

tions  made  a  ^  sum  01  money,  or  do  some  other  act  as  the  testator 
appointed,  &c.  and  this  condition  is  not  performed  after 
the  testator's  death,  now  is  the  chattel  come  back  to  the  executor, 
and  he  may  maintain  an  action  respecting  it.  So  where  the  con- 
dition is  that  the  testator  or  his  executors  shall  pay  the  money  to 
avoid  the  grant ;  as  where  he  pledges  a  jewel  or  a  piece  of  plate, 

(x)  Anon.  1  Leon.  316.          <  see    Chapman  v.    Dalton,  ?Iowd.    288  ; 

(y)  1   Roll.    Abr.    915,  Executors,  X.  ante,  884. 

pi.  2  ;  Pease  v.  Mead,  Hob.  9, 10 ;  Co.  Lit.  (a)  Wentw.  Off.  Ex.  189, 14th  ed. ;  Co. 

210  a,  note  (1)  from  Lord  Nottingham's  Lit.  54  b;  ante,  697  et  seq. 

MS.  (6)  Wentw.  Off.     x.  181,  14th  ed. 

(z)  Goodall's  case,  5  Co.  97  a.     But 
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and  before  the  day  limited  for  payment,  he  dies,  his  executor  is 
entitled  to  redeem  at  the  day  and  place  appointed,  (c) 

If  no  time  be  set  for  the  redemption  of  the  pledge,  it  has  been 
laid  down  that  the  pledgor  must  redeem  during  his  life,   in  -vrhat 
and  his  executors  cannot  redeem,  (c?)     But  the  pledgor  execVtorof 
is  not  confined  to  the  lifetime  of  the  pledgee.  Ce)     The   '^e  pledgor 

r        o         K  y  may  re- 

tender  should  be  to  the  executor  of  the  pledgee.  (/) 


deem. 


(c)  Wentw.  Off.  Ex.  181,  14th  ed. ; 
Toller,  164  ;  Bac.  Abr.  Bailment,  B. 

{d)  Ratcliff  V.  Davies,  1  Bulst.  29  ;  S. 
C.  Cio.  Jac.  244;  Noy,  137;  Yelv.  178; 
S.  P.  3  Salk.  267 ;  1  Ld.  Raym.  434,  per 
Treby  C.  J.  Kemp  v.  Westbrook,  1  Ves. 
sen.  278,  by  Lord  Hardwicke  ;  Bac.  Abr. 
Bailment,  B.  But  in  the  book  last  cited 
a,  query  is  added,  whether  equity  would 
not  relieve,  unless  it  was  clearly  proved 

VOL.  n.  7 


that  in  case  of  death  the  benefit  of  redemp- 
tion was  to  be  lost.  And  it  is  laid  down 
by  an  eminent  writer,  that  the  personal 
representatives  of  the  pledgor  may  re- 
deem, unless  he  was  called  upon  by  the 
pledgee  to  do  so.  Story's  Equity,  §  1032. 
See,  also,  Story  on  Bailments,  §  348. 

(c)  1  Bulst.  29 ;  Cro.  Jac.  244 ;  3  Salk. 
267 ;  Bac.  Abr.  Bailment,  B. 

(/)  lb. 
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*  CHAPTER  THE  THIRD. 

OP  THE  TITLE  OF  AN  EXECUTOK  OR  ADMINISTEATOE  TO  THE 
EXECUTOEY  AND  GONTINGEN'T  INTERESTS  OP  THE  TESTATOK 
OE   INTESTATE. 

Contingent  and  executory  interests,  whether  in  real  or  per- 
sonal estate,  are  transmissible  to  the  representative  of  a  party 
dying  before  the  contingency,  upon  which  they  depend,  takes  ef- 
fect, (a) 

Thus  in  Pinbury  v.  Elkin,  (5)  the  testator,  in  case  his  wife 
should  die  without  issue  by  him,  then,  after  her  decease,  gave  801. 
to  his  brother ;  after  the  testator's  death,  the  brother  died  in  the 
lifetime  of  the  widow,  who  afterwards  died  without  leaving  any 
issue.  The  court  (Lord  Macclesfield)  held  that  this  possibility 
devolved  to  the  executors  of  the  brother,  though  he  died  before 
the  contingency  happened  ;  and  decreed  the  legacy  accordingly, 
with  interest  from  the  widow's  death. 

So  in  King  v.  Withers,  (c)  the  testator  devised  land  to  his  son 
B.;  but  if  he  should  die  without  issue  male  of  his  body,  then 
living,  or  which  might  be  afterwards  born,  that  then  his  daughter 
should  receive  at  her  age  of  twenty-one,  or  day  of  marriage, 
which  should  first  happen,  the  sum  of  3,500Z.  (over  and  above  a 
portion  bequeathed  to  her)  ;  but  in  case  the  contingency  of  the  said 
son's  dying  should  not  happen  before  his  daughter's  said  age,  or 
day  of  marriage,  that  then  she  should  receive  that  sum  whenever 
such  contingency  might  happen ;  and  charged  the  said  legacy  or 
portion  on  *  the  real  estate.  The  daughter  married,  having  at- 
tained her  age  of  twenty-one,  and  died  in  the  lifetime  of  her  brother 
B.,  who  afterwards  died  without  issue  male.  Lord  Talbot  decreed 
that  the  legacy  should  be  raised  for  the  benefit  of  the  adminis- 

(o)  Fearne,    Conting.    Eem.    554;    2  (6)  1  P.  Wms.  564. 

Saund.  388  n,  note  to  Parefoy  v.  Rogers.  (c)  Cas.  temp.  Talb.  117;  S.  C.  3  P. 

See,  also,  stat.  1  Vict.  c.  26  (the  new  stat-  'Wms.  414 ;  Prec.  Chan.  348 ;  3  Bro.  P.  C. 

uteofwills),  s.  3.  135,  2ded. 
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trator  (the  husband)  of  the  daughter ;  and  he  held,  that  though 
it  did  not  absolutely  Test,  because  it  might  never  arise,  yet  it  so 
far  vested  as  to  be  transmissible  to  the  representative.  This  de- 
gree was  afterwards  affirmed  in  the  house  of  lords. 

In  Chauncey  v.  Graydon,  (c?)  legacies  were  devised  to  children, 
to  be  transferred  to  them  at  their  respective  ages  of  twenty-one, 
or  days  of  marriage ;  and  in  case  any  of  them  should  die  under 
that  age,  or  marry  without  consent,  &c.  his  or  her  share  should  go 
to  the  others  at  their  ages  of  twenty-one.  Lord  Hardwicke  held 
that  a  share  accruing  by  the  forfeiture  of  a  child's  marrying  with- 
out consent  vested  in  another  who  attained  twenty-one,  but  died 
before  such  forfeiture,  so  as  to  entitle  the  personal  representative 
of  such  deceased  child  to  an  equal  share  thereof,  with  the  other 
surviving  children  ;  for  (said  he)  where  either  real  or  personal  es- 
tate is  given  upon  a  contingency,  and  that  contingency  does  not 
take  effect  in  the  lifetime  of  the  devisee,  yet  if  real,  his  heir,  and 
if  personal,  his  executor,  will  be  entitled  to  it ;  for  though  in  law 
a  possibility  is  not  assignable,  yet  in  equity,  where  it  is  done  for  a 
valuable  consideration,  it  has  been  held  to  be  assignable,  and  is 
transmissible  to  the  representative  of  the  devisee. 

So  in  Peck  v.  Parrot,  (e)  B.,  in  consideration  of  natural  love 
and  affection  for  her  niece,  and  to  secure  to  her  separate  use  her 
personal  estate  after  her  own  decease,  granted  all  her  personal 
estate  to  trustees  in  trust  for  herself  during  her  natural  life,  and 
after  her  decease,  and  payment  of  her  debts  and  funeral  expenses, 
in  trust  for  the  sole  and  separate  use  of  her  niece  alone,  and  not 
for  her  husband,  or  for  such  person  as  he  should  appoint ;  the  niece 
died  in  the  lifetime  *of  B.  ;  and  after  B.'s  death,  her  (B.'s)  ex- 
executor  and  residuary  legatee  filed  his  bill  against  the  personal 
representative  of  the  niece,  for  this  personal  estate.  Lord  Hard- 
wicke said,  that,  under  a  trust,  a  contingent  interest  might  go  to 
the  executor  or  administrator,  though  not  vested  in  the  person 
during  his  life ;  and  that  in  the  same  manner  the  contingent  inter- 
est here  would  go  to  the  representative  of  the  niece ;  and  accord- 
ingly dismissed  the  bill. 

These  cases,  and  others  referred  to  in  the  note  below,  (/)  estab- 
lish the  principle,  that  contingent  and  executory  interests,  though 

(rf)  2  Atk.  616.  3  Ves.  208;  Perry  v.  Woods,  3  Vea.  234  ; 

(c)  1  Ves.  sen.  236.  Massey  v.  Hudson,  2  Meriv.  130. 

(/)  Barnes  v.  Allen,  1  Bro.  C.  C.  181 ; 
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they  do  not  vest  in  possession,  may  vest  in  right  so  as  to  be  trans- 
missible to  executors  or  administrators.  (/^)  But  it  is  obvious 
that  where  the  contingency,  upon  which  the  interest  depends,  is 
the  endowance  of  the  life  of  the  party  entitled  to  it  till  a  particu- 
lar period,  the  interest  itself  will  be  extinguished  by  the  death  of 
the  party  before  the  period  arrives,  and  will  not  be  transmissible 
to  his  executors  or  administrators. 

This  consideration  leads  directly  to  that  portion  of  the  doctrine 
of  lapsed  legacies  which  has  reference  to  lapse  occasioned  by  the 
death  of  the  legatee  before  the  death  of  the  testator,  or  before  any 
other  period,  upon  the  arrival  of  which  in  the  lifetime  of  the  lega- 
tee the  right  of  the  legacy  depends.  But  it  will  be  convenient 
to  postpone  the  investigation  of  this  doctrine,  and  to  consider  it 
hereafter,  together  with  the  subject  of  legacies  generally. 

It  may  be  observed  in  this  place,  that  the  executor  or  adminis- 
The  exeou-  trator  of  the  object  of  a  power  cannot  be  an  appointee 
object  of  a  Under  it.  Thus,  where  a  husband  gives  his  wife  a  power 
norbean"'  °^  appointment  of  a  fund  in  favor  of  his  children,  and 
appointee,  g,  child  dies  without  any  appointment  having  been  made 
to  him,  no  part  can  be  appointed  to  his  executor  or  administra- 
tor. (^). 

(/I)  [Ante,  697 ;  Dunn  v.  Sargent,  101  Met.  363 ;  Pike  ti.  Stephenson,  99  Mass. 

Mass.  336,  338,  and  cases  cited ;  Gardner  188.] 

V.  Hooper,  3  Gray,  398;  Nash  v.  Nash,  (g)  Maddison  v.  Andrew,  1  Tes.  sen. 

12  Allen,  345;  Winslow  o.  Goodwin,  7  59. 
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* CHAPTER  THE  FOURTH. 

WHAT  SUITS  COMMENCED  BY  THE  TESTATOR  OB  INTESTATE  MAY 
BE  CONTINUED  BY  THE  EXECUTOR  OR  ADMINISTRATOR  ;  AND 
HEREWITH  OP  SCIRE  EACIAS,  ERROR,  AND  CERTIORARI. 

With  respect  to  the  continuance  by  the  executor  or  adminis- 
trator of  suits  in  equity  commenced   by   the  deceased.    Suits  in 
Wherever  a  suit  abates  by  death,  and   the  interest  of   ^rde/of 
the  person  whose  death  has  caused  the  abatement  is  trans-   revivor. 
mitted  to  that  representative  which  the   law  gives  or  ascertains 
as  an  heir-at-law,  executor,  or  administrator,  so  that  the  title  can- 
not be  disputed,  at  least  in  the  court  of  chancery,  but  the  person 
in  whom  the  title  is  Tested  is  alone  to  be  ascertained,  the  suit 
may  be  continued  by  an  order  to  revive  merely.'(a) 

As  to  the  continuance  of  suits  at  law  commenced  by  the  de- 
ceased, it  will  be  convenient  to  investigate  the  subject,    Suits  at 
1st,  In  cases  where  the  testator  or  intestate  died  before  '^™^" 
final  judgment.     2dly,  In  cases  where  he  died  after  final  judg- 
ment. 

1.  Where  the  testator  or  intestate  died  before  final  judgment. 
At  common  law  the  death  of   a  sole  plaintiff  or  *  de-  i-  Where 

^  testator 

fendant,  at  any  time  before  final  judgment,  would  have     dies  btfore 

1      ,     1   ,1  -J     ^TN  final  judg- 

abated  the  suit.  (6}  ment: 

(a)  Mitf.  pi.  69, 4th  ed.     Since  the  stat.  tive  do  revive  the  suit  v^ithin  a  limited 

15  &  16  Vict.  c.  86,  s.  52,  an  order  to  re-  time,  or  that  the  bill  be  dismissed."     Dan- 

vive  may  be  obtained  without  any  bill  of  iell's  Prac.  785,  2d  ed.    Where,  instead  of 

revivor.     See  Egremont  v.  Thompson,  L.  reviving  the  suit,  the  executor  files  an 

E.  4  Ch.  App.  448.    By  the  63d  order  original  bill  in  respect  of  the  same  matters, 

of  May,  1845,   "  In  cases  vifhere  a  suit  the  court  will  stay  proceedings  in  the  lat- 

abates  by  the  death  of  a  sole  plaintiff,  the  ter  suit  until  the  costs  of  the  former  be 

court,   upon  motion    of  any  defendant,  paid.    Altree  v.  Hordern,  5  Beav.  623. 

made  on  notice  served  on  the  legal  per-  (6)  2  Saund.  72  n,  6th  ed.,  note  to  Un- 

aonal  representative  of  the  deceased  plain-  derhill  v.  Devereux. 
tiff,  may  order  that  such  legal  representa- 
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But  now  by  stat.  15  &  16  Vict.  c.  76  (common  law  procedure 
Common  act,  1852),  s.  135,  the  death  of  a  plaintiff  or  defendant 
cedure^act  st^ll  not  cause  the  action  to  abate,  but  it  may  be  con- 
1852:  tinued  as  thereinafter  mentioned. 

And  by  s.  137,  "  in  case  of  the  death  of  a  sole  plaintiff,  or  sole 
proceed-  surviving  plaintiff,  the  legal  representative  of  such  plain- 
Jj^^fleath^of  *i^  may,  by  leave  of  the  court  or  a  judge,  enter  a  sug- 
survivinff^  gestion  of  the  death,  and  that  he  is  such  legal  represen- 
plaintiff.  tative,  and  the  action  shall  thereupon  proceed ;  and  if 
such  suggestion  be  made  before  the  trial,  the  truth  of  the  sug- 
gestion shall  be  tried  thereat,  together  with  the  title  of  deceased 
plaintiff,  and  such  judgment  shall  follow  upon  the  verdict  in  favor 
of  or  against  the  person  making  such  suggestion,  as  if  such  per- 
son were  originally  the  plaintiff."  (e) 

By  sect.  139,  "  the  death  of  either  party  between  the  verdict 
Death  be-  ^'^^  the  judgment  shall  not  hereafter  be  alleged  for  error, 
totTnl^*^"  so  as  such  judgment  be  entered  within  two  terms  after 
judgment:  guch  verdict."  This  appears  to  be  merely  a  reenactment 
(confined,  it  should  seem,  by  the  effect  of  s.  227,  to  actions  per- 
sonal brought  by  writ  of  summons)  of  the  stat.  17  Car.  2,  c.  8, 
s.  1,  by  which  it  is  enacted,  that  "  in  all  actions,  personal,  real 
or  mixed,  the  death  of  either  party,  between  the  verdict  and  the 

(c)  By  Btat.  17  &  18  Vict.  c.  125  (C.  L.  action  the  cause  of  which,  by  law,  survives, 

Procedure  Act,  1854),  s.  92,  the  defendant  dies,  there  is  no   limitation   of  the  time 

may  apply  by  summons  to  compel  the  ex-  within  which  the  administrator  of  his  es- 

ecutor  or  administrator  to  proceed  accord-  tate  shall  be  cited  to  defend  the  same.   But 

ing  to  the  provisions  of  the  act  of  1852,  in  Tyler  v.  Whitney,  su;)ro,  it  was  held 

within  such  time  as  a  judge  shall  order ;  that,  under  the  statute  of  Vermont,  on 

and  in  default  of  such  proceeding,  the  de-  the  decease  of  either  party  in  a  suit  pend- 

fendant  shall  be  entitled  to  enter  a  sugges-  ing,  where  by  law  the  cause  of  action  sur- 

tionof  such  default,  and  of  the  repi-esenta-  vives,  the  executor  or  administrator  must 

tive  character  of  the  executor  or  adminis-  enter  at  the  next  term  of  the  court  after 

trator,  and  to  have  judgment  for  the  costs  his  appointment,  or  it  will  be  an  abandon- 

of  the  action  and  suggestion,  to  be  levied  ment  of  the  suit;  and  in  the  same  case  it 

of  the  goods  of  the  testator  or  intestate,  was  also  held  that  if  the  opposite  party 

[See  Tyler  v.  Whitney,  8  Vt.  26 ;  post,  wish   to  compel  the  appearance  of  such 

1883.    For  corresponding  provisions  for  personal  representative  for  the  purpose  of 

the  prosecution  or  defence,  by  executors  obtaining  judgment  against  the  estate,  he 

or  administrators,  of  actions  which  have  must  serve  a  scire  facias  for  that  purpose 

been  commenced  by  or  against  their  tes-  returnable  at  the  next  term  after  the  ap- 

tators    or   intestates,    in    Massachusetts,  pointment  of  such  personal  representative 

see  Genl.  Sts.  c.  127,  §§  5-10;  Bank  of  or  he  cannot  compel  such    appearance. 

Brighton  w.  Knssell,  13  Allen,  221.     This  See   McLellan   c;.  Lunt,  14   Maine,   254; 

case  decides  that,  if  the  defendant,  in  an  Pettengill  v.  Patterson,  39  Maine,  498.] 
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judgment,  shall  not  hereafter  be  alleged  for  error,  so  as  such  judg- 
ment be  entered  within  two  terms  after  such  verdict."  It  has 
been  holden  in  the  construction  of  the  latter  act,  that  the  death 
of  either  party  lefore  the  assizes  is  not  remedied ;  but  if  the  party 
die  after  *  the  assizes  begin,  though  the  trial  be  after  his  death,  it 
is  within,  the  remedy  of  this  statute ;  for  the  assizes  are  but  one 
day  in  law,  and  this  is  a  remedial  act,  and  shall  be  construed  favor- 
ably. ((f)  And  in  like  manner,  and  for  the  like  reason,  it  was 
adjudged,  that  if  the  defendant  die  after  the  first  day  of  the  sit- 
tings at  nisi  prius,  and  before  the  trial,  it  is  remedied,  (e)  But 
where  the  defendant  died  on  the  night  before  the  trial  of  a  cause 
at  the  sittings  in  term,  a  verdict  obtained  in  such  cause,  and  the 
judgment  entered  up  thereon,  was  set  aside  on  application  to 
the  court.  (/) 

The  judgment  upon  this  statute  is  entered  by  or  against  the 
party  as  if  he  were  living ;  (g)  and  it  should  be  entered,   judgment 
or  at  least  signed,  within  two  terms  after  the  verdict ;   ^fd^a^s™' 
for  signing  the  judgment  is  an  entering  of   it  within   afiy^^f^^t 
the  statute.  (A)     But  there  can  be  no  execution  without   there  must 

1)6  3i  rfivi— 

a  revival  of  the  judgment.  (^')  And  as  the  judgment  is  valbythe 
general,  as  if  the  party  were  living  at  the  time  it  was  get  exeou- 
entered,  so  the  proceedings  to  revive  must  follow  the  *'™' 
judgment,  and  recite  it  as  if  it  had  been  entered  in  his  lifetime  ; 
or  in  other  words,  they  must  be  in  the  same  form  as  if  he  had 
died  after  final  judgmenti  (A) 


(d)  Anon.  I  Salk.  8 ;  7  T.  E.  32,  note 


((■)  Earl  V.  Brown,  1  Wils.  302.  But 
where  the  plaintiffs  attorneys  gave  the 
defendant's  attorneys  their  own  undertak- 
ing as  security  for  costs ;  and  the  defend- 
ant obtained  a  verdict  and  died,  and  judg- 


(a). 

(e)  Jacobs  v.  Miniconi,  7  T.  R.  31. 
(/)  Taylor  v.  Harris,  3  Bos.  &  Pull. 
549.     However,  all  the  causes  tried  by  ad- 
journment from  the  first  day  of  a  sittings    raent  was  entered  up  in  his  name  within 
in  term  are  to  be  regarded  as  tried  on  that    two  terms ;  it  was  held  that  the  attorney 

for  such  deceased  party,  having  a  claim 
against  his  estate  in  respect  of  the  costs, 
might  enforce  the  security,  to  satisfy  such 
claims,  without  any  scire  facias  having 
been  sued  out  by  the  personal  representa- 
tives. Chauvel  v.  Chiroelli,  4  B,  &  Ad. 
590  ;  S.  C.  1  Nev.  &  M.  731. 

[k)  Colebeck  v.  Peck,  2  Ld.  Kaym. 
1280.  See,  also,  Burnet  v.  Holden,  1  Lev. 
277. 


day.  Cheetham  v.  Sturtevant,  12  M.  & 
W.  515.  Hence  it  seems  to  follow  that 
if  the  party  dies  after  the  sittings  begin, 
and  the  cause  is  tried  during  those  sittings, 
though  after  his  death,  the  case  is  within 
the  remedy  of  the  statute. 

(g)  Weston  v.  James,  1  Salk.  42;  2 
Saund.  72  n;  Saunders  t.  M'Gouran,  12 
M.  &  W.  221. 

(A)  Helie  i,.  Baker,  1  Sid.  385 ;  Webb 
V.  Spurrell,  Barnes,  261  ;  Fewinsw.  Leth- 
bridge,  4  H.  &N.  418,  accord. 
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*  This  statute  is  not  confined  to  such  actions  as  would 

Therefore 


but  not  to 
cases  of 
nonsuit. 


this  statute 
applies  to 

actions        have  survived  to  the  personal  representative. 

■whiclido  ,  T    ,     1       .       1 

not  survive   an  executor  may  enter  up  judgment  on  a  verdict  obtained 
ecuto^r!'^"     ^y  his  testator  in  an  action  for  libel.  (Z) 

Where  a  cause  was  tried  in  December,  and  the  plain- 
tiff nonsuited,  and  the  defendant  died  on  the .  5th  of 
January  following,  and  afterwards  judgment  was  signed, 
and  a  scire  facias  issued  by  the  administrator  to  revive  it ;  the 
scire  facias  was  set  aside  as  irregular,  on  the  ground  that  the 
statute  did  not  apply  to  cases  of  nonsuit,  (m) 

, Where  the  verdict  is  given  at  the  trial  for  the  one  party,  and 
Death  of  leave  reserved  to  the  other  to  move  to  set  that  verdict 
Fe\ve le-"^  aside  and  to  enter  a  verdict  for  himself,  and  he  dies  be- 
enter  a'°  ^°''®  ^^^^^  ^  motion  Can  be  made,  his  executors  may  move 
verdict.  jn  his  name,  and  the  rule  may,  if  the  court  should  think 
proper,  be  made  absolute ;  the  effect  of  which  will  be  as  if  that 
verdict  had  been  found  at  the  trial ;  and  then  judgment  may  be 
entered  under  the  statute  now  under  consideration,  (w) 
New  trial  It  should  seem  that  no  motion  for  a  new  trial  can  be 

appUed  for  made  where  the  plaintiff  has  died  since  the  trial,  until 
probate  or  administration  to  the  deceased  has  been  ob- 
tained, (o) 

If  either  party  die  after  a  special  verdict  or  special 
case,  and  pending  the  time  taken  for  argument  or  advis- 
ing thereon,  or  after  a  motion  in  arrest  of  judgment  or 
for  a  new  *  trial,  or  after  a  demurrer  set  down  for  argument,  judg- 
ment may  be  entered,  at  common  law,  after  his  death, 

at  common  *j  '  •  '  ' 

'a^=  as  of  the  term  in  which  the  postea  was  returnable,  or 

judgment    would   otherwise    have  been  given,    nunc   pro   tunc; 
that  the  delay  arising  from  the  act  of  the  court  may  not  turn  to 


before  ad- 
ministra- 
tion 
granted. 

Entry  of 
judgment 
rmncpro 
tunc : 


(I)  Palmer  v.  Cohen,  2  B.  &  Ad.  966. 

(m)  Dowbiggin  v.  Harrison,  10  B.  &  C. 
480. 

(n)  Freeman  v.  Kosher,  13  Q.  B.  780. 
So  in  Griffith  v.  Williams,  1  Cr.  &  Jerv. 
47,  the  plaintiff  in  an  action  for  a  breach 
of  promise  to  marry,  having  obtained  a 
verdict,  died  after  a  rule  for  a  new  trial 
was  obtained,  and  before  it  was  discussed; 
in  showing  cause,  it  was  urged  that  the 
setting  aside  the  verdict  would  defeat 
justice,  as  no  new  trial  could  be  had, 

[893]     [894] 


without  error  being  assignable  on  the 
record.  But  the  court  of  exchequer  inti- 
mated that  they  should  have  no  difSculty 
on  that  ground,  if  they  thought  the  case 
required  further  consideration,  as  they 
could  impose  on  the  defendant  the  terms 
of  the  verdict  being  entered  as  of  the  as- 
sizes when  the  case  was  first  tried,  or  of 
the  defendant's  undertaking  not  to  assign 
error.  See  2  B.  &  Ad.  967. 
(o)  Lloyd  V.  Ogleby,  5  C.  B.  N.  S.  667. 
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the  prejudice  of  the  party.  ( j?)  So  a  judgment  may  be  entered 
nunc  pro  tunc,  without  reference  to  the  statute  of  Car.  2,  where 
a  verdict  has  been  taken  subject  to  an  award,  and  the  award  is 
made  in  the  lifetime  of  both  parties,  but  the  successful  party  dies 
pending  a  rule  to  set  aside  the  award,  (g')  But  judgment  cannot, 
at  common  law,  in  any  case  be  entered  nunc  pro  tunc,  unless  the 
delay  be  attributable  to  the  act  of  the  court,  (r) 

By  rule  56,  Practice  Rules  H.  T.  1853,  "  all  judgments,  whether 
interlocutory  or  final,  shall  be  entered  of  record  of  the   ""'^«"L??s- 

•^  '  .  Gen.  H.  T. 

day  of  the  month  and  year,  whether  in  term  or  vacation,   1853. 
when  signed,  and  shall  not  have  relation  to  any  other  day.     But 
that  it  shall  be  competent  for  the  court  or  a  judge  to  order  a  judg- 
ment to  be  entered  nunc  pro  tunc." 

This  rule  (which  is  substantially  the  same  as  Reg.  Gen.  4  W.  4, 


(p)  Tidd's  Pract.  932,  9th  ed. ;  Carlisle 
V.  Garland,  9  Bing.  85 ;  Key  v.  Goodwin, 
1  M.  &  Scott,  620 ;  Miles  v.  Williams,  9 
Q.  B.  47. 

(?)  Bridges  v.  Smyth,  8  Bing.  29 ;  S. 
C.  1  M.  &  Scott,  93. 

(r)  Copley  v.  Day,  4  Taunt.  702 ;  Law- 
rence V.  Hodgson,  1  Y.  &  Jerv.  368 ; 
Freeman  o.  Tranah,  12  C.  B.  406.  [In 
Kelley  v.  Eiley,  106  Mass.  339,  341,  Colt 
J.  said:  "As  a  matter  of  practice,  at  com- 
mon law,  as  well  as  under  the  provisions  of 
the  Genl.  Sts.  t.  133,  §  7,  and  c.  115,  §  14, 
judgment  will  be  entered  on  the  verdict  on 
motion,  as  of  a  preceding  day  or  term  of 
the  court,  whenever  an  action,  continued 
or  postponed  for  the  purpose  of  obtaining 
a  disposition  thereof  which  may  relieve  a 
dissatisfied  party  from  a  verdict,  would 
otherwise  fail  by  the  death  of  a  party  to  it. 
So  if  the  death  occur  after  verdict,  delay 
during  the  time  talcen  for  the  argument  of 
law  questions  upon  which  the  validity  of 
it  depends,  or  for  advisement  thereon,  will 
not  be  suffered  to  deprive  one  of  the  bene- 
fits to  which  he  appears  to  have  been 
justly  entitled  under  it.  Springfield  v. 
Worcester,  2  Gush.  52  ;  Currier  v.  Lowell, 
16  Picic,  170.  See  Sticltney  v.  Davis,  17 
Pick.  169;  Gunn  v.  Howell,  35  Ala.  144. 
In  Kelley  v.  Riley,  supra,  it  was  held  that 


exceptions,  filed  by  the  defendant  after 
verdict  for  the  plaintiff,  may  be  allowed, 
notwithstanding  the  defendant's  death 
meanwhile,  although  the  action  does  not 
survive ;  and,  if  the  exceptions  are  over- 
ruled, judgment  may  be  rendered  as  of 
the  day  when  the  verdict  was  returned. 
Goddard  v.  Bolster,  6  Grcenl.  427.  The 
statute  provisions  in  Massachusetts,  above 
referred  to,  are  Genl.  Sts.  c.  115,  §  14.  The 
courts  may  at  their  discretion,  whenever 
justice  requires  it,  enter  any  judgment  aS 
of  any  day  of  a  former  term  (c.  133,  §  7). 
When  a  motion  for  a  new  trial  is  overruled, 
the  court  shall  enter  judgment  as  of  the 
term  when  the  verdict  was  rendered,  if  nec- 
essary or  expedient  to  secure  the  rights  of 
the  prevailing  party,  or  prevent  loss  by  rea- 
son of  the  death  of  either  party  or  other- 
wise. Whenever  a  party  dies  during  term, 
judgment  may  be  entered  as  of  a  day  be- 
fore his  death.  Griswold  v.  Hill,  1  Paine  C. 
C.  483  ;  Brown  v.  Wheeler,  18  Conn.  199  ; 
Burnham  v.  Dalling,  18  N.  J.  Eq.  310 ; 
Campbell  v.  Mesier,  4  John.  Ch.  334.  So 
where  the  death  of  either  party  is  suggested 
after  verdict,  judgment  at  common  law 
may  be  entered  as  of  the  term  when  the 
verdict  was  rendered.  Appleton  J.  in 
Lewis  V.  Soper,  44  Maine,  72, 76,  77 ;  Cor- 
win  V.  Lowell,  16  Pick.  170.] 
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No.  3),  does  not  appear  to  have  made  any  alteration  in  tbe  com- 
mon law  practice  as  above  stated.  Therefore,  since  the  rule,  as 
before,  judgment  may  be  entered  up  nunc  pro  tunc,  where  the 
delay  has  arisen  from  the  act  of  the  court  and  not  from  the  act  of 
the  party.  Thus  in  Blewett  v.  Tregoning,  (s)  where  the  plaintiff 
had  obtained  a  verdict,  but  the  defendant  had  obtained  a  rule  nisi 
for  a  new  trial,  which  after  the  lapse  of  a  year  had  been  dis- 
charged, and  in  the  mean  time  the  defendant  had  died,  the  court 
ordered  judgment  to  be  entered  nunc  pro  tunc,  though  more  than 
two  terms  had  elapsed  since  the  discharge  of  the  rule,  it  appear- 
ing that  the  delay  was  occasioned  by  the  taxation  of  the  *  costs,  and 
no  fault  being  specifically  imputed  to  the  plaintiff.  So  in  Evans 
V.  Rees,  (t)  the  defendant  in  replevin  had  obtained  a  verdict  on 
the  spring  circuit;  and  in  Easter  term  following,  the  plaintiff 
moved  the  court  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had.  The  court  took  time  to 
consider  whether  ^  they  should  grant  a  rule,  but  afterwards,  at 
the  close  of  the  same  term,  refused  it.  Meanwhile  the  defendant 
had  died,  and  judgment  was  not  entered  up  within  two  terms  of 
the  verdict,  but  it  iyas  entered  afterwards  on  a  day  not  so  distant 
from  the  end  of  the  second  term  as  the  number  of  days  which 
the  court  had  taken  in  the  first  term  after  the  verdict  for  consid- 
eration. After  error  brought,  the  court  allowed  the  record  to  be 
amended  by  entering  the  judgment  nunc  pro  tunc  of  a  day 
within  the  second  term.  But  on  the  other  hand  the  proviso  in 
the  rule  applies  only,  as  formerly,  to  authorize  the  entry  nunc 
pro  tunc  in  cases  where  the  delay  has  arisen  from  the  act  of  the 
court,  (m) 

Where  an  issue  has  been  tried  on  an  order  made  upon  a  rule 
rntopi'ead-  ^^^^^  ^^^  interpleader  act  (1  &  2  W.  4,  c.  7,  s.  8),  it 
eract:  has  been  doubted,  whether  the  court  can  order  the  pro- 
ceedings to  be  entered  up  other  than  according  to  their  true 
date,  (v) 

In  Jenkins  v.  Parkinson,  (a;)  where  a  covenant  in  an  agreement 

(«)  4  Ad.  &  El.  1002.  C.  116;   Freeman  v.  Tranah,  12  C.  B. 

(«)  12  Ad.  &E1.  167.  406. 

(m)  Lanman  u.  Lord  Audley,  2  M.   &        {«)  Lambirth  v.  Barriugton,  2  Bing.  N. 

W.  535;  Vaiighau  u.  Wilson,  4  Bing.  N.  C.  149;  S.  C.  4  Dowl.  P.  C.  126. 
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for  a  lease  had  been  broken,  and  a  verdict  obtained  for  1,500Z.,  as 
damages  for  the  breach,  but  the  plaintiff  in  the  action 

,  no  relief  in 

died   before  the  judgment  vras   perfected,  so   that   the   equity  by 
damages  were  lost  at  law.  Lord  Chancellor  Brougham,    exeat  reg- 
on   a   bill  by  the  representatives    of   the    plaintiff   for 
specific  performance  of  the  agreement,  refused  a  writ  of  ne  exeat 
regno  for  the  amount. 

By  the  C.  L.  Procedure  Act,  1852,  s.  140,  "if  the  plaintiff  *in 
any  action  happen  to  die  after  an  interlocutory  judgment,  Proceed- 
and  before  a  final  judgment  obtained  therein,  the  said  of^deathf^" 
action  shall  not  abate  by  reason  thereof,  if  such  action  focutoiy""^' 
might  be  originallv  prosecuted  or  maintained  by  the  ex-  and  before 
ecutor  or  administrator  of  such  plaintiff;  and  if  the  m^nt. 
defendant  die  after  such  interlocutory  judgment,  and  before  final 
judgment  therein  obtained,  the  said  action  shall  not  abate,  if  such 
action  might  be  originally  prosecuted  or  maintained  against  the 
executor  or  administrator  of  such  defendant,  and  the  plaintiff,  or 
if  he  be  dead  after  such  interlocutory  judgment,  his  executors  and 
administrators,  shall  and  may  have  a  writ  of  revivor  in  the  form 
contained  in  the  Schedule  A.  to  this  act  annexed,  marked  No.  9,  («/) 
or  to  the  like  effect,  against  the  defendant,  if  living  after  such 
interlocutory  judgment,  or  if  he  be  dead,  then  against  his  execu-. 
tors  or  administrators,  to  show  cause  why  damages  in  such  action 
should  not  be  assessed  and  recovered  by  him  or  them ;  and  if  such 
defendant,  his  executors  or  administrators,  shall  appear  at  the 
return  of  such  writ,  and  not  show  or  allege  any  matter  sufficient 
to  arrest  the  final  judgment,  or  shall  make  default,  a  writ  of  in- 
quiry of  damages  shall  be  thereupon  awarded,  or  the  amount,  for 
which  final  judgment  is  to  be  signed,  shall  be  referred  to  one  of 
the  masters,  as  hereinbefore  (s.  94)  provided ;  and  upon  the  return 
of  the  writ,  or  delivery  of  the  order  with  the  amount  indorsed 

(y)  This  form  is  as  follows  :  "  Victoria,  executor  of  the  last  will  and  testament  of 

by  the  grace  of  God,  &c.  to  E.  F.  of ■  deceased,'  or  as  the  case  may  be],  of 

greeting:  We  command  you  that,  within  a  judgment  whereby   the  said  A.  B.   [or 

eight  days  after  the  service  of  this  writ'  as  the  case  may  be],  on  the  day  of 

upon  you,  inclusive  of  the  day  of  such  ser-  ,  in  the  said  court,  recovered  against 

vice,  you  appear  in  our  court  of  ,  to  you  [or  as  the  case  may  be]  £ ;  and 

show  cause  why  A.  B.  [or  '  C.  D.,  as  ex-  take  notice,  that  in   default  of  your  so 

ecutor  of  the  last  will  and  testament  of  doing,  the  said  A.  B.  [or  as  the  case  may 

the  said  A.  B.  deceased,'  or  as  the  case  may  be]  may  proceed  to  execution."    Witness, 

be]  should  not  have  execution  against  you  &c. 
[if  against  a  representative  here  insert, '  as 
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thereon  to  the  plaintiff,  his  executors  or  administrators,  judgment 
*  final  shall  be  given  for  the  said  plaintiff,  his  executors  or  admin- 
istrators, prosecuting  such  writ  of  revivor,  against  such  defendant, 
his  executors  or  administrators,  respectively."  (2) 

It  will  be  observed,  that  this  section,  as  well  as  the  enactment  ■ 
for  which  it  was  substituted  (see  infra,  note  (2)),  is  expressly  con- 
fined to  cases  where  the  action  might  have  originally  been  prose- 
cuted or  maintained  by  or  against  the  executors  or  administrators 
of  the  party  dying.  Accordingly,  where  the  plaintiff  in  an  action 
for  a  hbel  died  after  interlocutory  judgment  signed,  and  writ  of 
inquiry  executed,  but  before  the  day  in  bank,  the  court  of  com- 
mon pleas  held  that  final  judgment  could  not  be  entered  for  the 
plaintiff  (on  the  statute  of  W.  3)  for  the  damages  assessed,  the 
suit  having  abated  by  his  death,  (a) 

If  the  testator  or  intestate  dies  before  interlocutory  judgment, 
it  is  a  case  not  within  the  statute  ;  and,  therefore,  it  *  would  be 
irregular  to  sign  interlocutory  judgment  after,  and  proceed  upon 
the  statute.  (J) 

When  the  death  of  the  testator  or  intestate  happens  after  inter- 
form  of        locutory  judgment,  and  before  the  execution  of  the  writ 
WvoHn"'    °f  inquiry,  the  form  of  the  writ  of  revivor  ought  to  be 
.  such  case:    for  the  defendant  to  show  cause  why  the  damages  should 
not  be  assessed  and  recovered  against  him,  (c)  and  to  hear  the 

(z)  This  enactment  is  substituted  in  return  of  such  writ,  and  not  show  or  al- 
lien of  Stat.  8  &  9  W.  3,  c.  II,  s.  6,  by  lege  any  matter  sufficient  to  arrest  the 
which  it  is  enacted,  that,  "  in  all  actions  final  judgment,  or  being  returned  warned, 
to  be  commenced  in  any  court  of  record,  or  upon  two  writs  of  scire  facias,  it  be  re- 
if  the  plaintiff  or  defendant  happen  to  die,  turned  that  the  defendant,  his  executors  or 
after  interlocutory  and  before  final  judg-  administrators,  had  nothing  whereby  to  be 
ment,  the  action  shall  not  abate  by  reason  summoned,  or  could  not  be  found  in  the 
thereof,  if  such  action  might  have  been  county,  shall  make  default,  that  thereupon 
originally  prosecuted  or  maintained  by  or  a  writ  of  inquiry  of  damages  shall  be 
against  the  executors  or  administrators  of  awarded ;  which  being  executed  and  re- 
the  party  dying;  but  the  plaintifi',  or  if  he  turned,  judgment  final  shall  be  given  for 
be  dead  after  such  interlocutory  judgment,  the  said  plaintiff,  his  executors  or  admin- 
his  executors  or  administrators,  shall  and  istrators  prosecuting  such  writ  or  writs  of 
may  have  a  scire  facias  against  the  de-  scire  facias  against  such  defendant,  his 
fendant,  if  living  after  such  interlocutory  executors  or  administrators  respectively." 
judgment,  or  if  he  died  after,  then  against  (a)  Ireland  u.  Charapneys,  4  Taunt, 
his  executors  or  administrators,  to  show  884. 

cause  why  damages  in  such  action  should        (6)  Wallop  v.  Irwin,  I  Wils.  315. 
not  be  assessed  or  recovered  by  him  or        (c)    Smith  v.  Harmon,   1    Salk.   315; 

them;  and  if  such  defendant,  his  execu-  Tidd,  1118,  9th  ed. ;  2   Saund.  12  q,   6th 

tors  or  administrators,  shall  appear  at  the  ed. 
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judgment  of  the  court  thereupon.  (cZ)  But  where  the  death  hap- 
pens after  the  writ  of  inquiry  is  executed,  and  before  final  judg- 
ment, the  writ  of  revivor  must  be  to  show  cause  why  the  dam- 
ages assessed  by  the  jury  should  not  be  adjudged  to  the  executors 
or  administrators  of  the  plaintiff,  (e) 

The  judgment  upon  this  section  must  not  be  entered  for,  the 
testator  or  intestate,  as  upon  the  former  enactments,  but   ^^^  ■,_ 
for  the  executor  or  administrator.  (/)  ™«°'- 

2.  When  the  testator  or  intestate  died  after  having  obtained  a 
final  judgment.  (/I)    Where  the  deceased  is  a  sole  plain-  2  wj, 
tiff  and  dies  after  final  judgment  and  before  execution,    ihe  testator 

,  .  ,      .    .  °  •  .         ,  died  after 

his  executor  or  administrator  may  get  execution  by  re-   final  Judg- 
viving  the  judgment  against  the  defendant ;  but  though  ""^^  ' 
the  death  took  place  within  a  year  after  the  judgment  obtained, 
the  personal  representative  cannot  have  execution  with-  the  execu- 
out  reviving  it.  {g)     If  any  of  the  executors  or  adminis-   revive°the 
trators  are  femes  covert,  their  husbands  must  be  made   j^i^g™™' 

•^  '  to  get  exe- 

parties  to  the  proceedings  to  revive.  Qi)  Again,  the  ex-  eution: 
ecutors  or  administrators  of  the  plaintiff  may  have  execution  by 
elegit  as  well  as  the  plaintiff  himself ;  but  they  cannot  sue  it  out 
without  *  reviving  the  judgment,  even  within  a  year.  {%)  So  they 
may  have  a  scire  facias,  by  a  favorable  construction  of  the  stat- 
ute 32  Hen.  8,  c.  5,  in  order  to  obtain  a  new  writ  of  elegit,  if 
lands  have  been  delivered  to  their  testator  in  execution  on  a  judg- 
ment, and  have  been  evicted  before  the  judgment  debt  has  been 
wholly  levied.  (Ic) 

At  common  law  an  administrator  de  bonis  non  could  ^.^^j^^j  ^ 
not  revive  a  judgment  obtained  by  the  original  executor  adminis- 

T      .    .  .      ,  ^,       .     T  tratorde 

or  administrator ;  for  he  comes  paramount  the  judgment,   bonis  nm-. 

(d)  Smith  V.  Harmon,  6  Mod.  144  ;  Tidd,  lifetime  of  tlie  deceased.  Smith  v.  Britten, 
894.  45  How.  (N.  Y.)  Pr.  428.] 

(e)  Goldsworthy  0.  Southcott,  1  Wils.  (g)  Fitz.  Execution,  143,  where  scire  fa- 
243 ;  Wright  v.  Nutt,  1  T.  E.  388.  See  cias  seems  inserted  by  mistalse  instead  of 
Chitty's  Forms,  633  et  seq.,  7th  ed.  fieri  facias.   2  Saund.  6,  note  (1)  to  Jeffre- 

(/)  Weston  V.  James,  1  Salk.  42;  2  son  t>.  Morton.  Nor  can  he  attach  a  debt 
Saund.  12  q.  See  Chitty's  Forms,  635,  due  to  the  judgment  debtor.  Baynardw. 
636.  7th  ed.  Simmons,  5  EI.  &  Bl.  59. 

(/I)  [An  action  may  be  maintained  by        (A)  2  Saund.  72  r. 
an  executor  or  administrator  on  a  judg-        (i)  2  Inst.  395  ;  2  Saund.  68/,  6th  ed. 
ment  recovered  in  favor  of,  and  during  the        (k)    Co.  Lit.  290  a;   2  Saund.  68   e, 

6th  ed. 
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and  is  no  party  thereto.  (Z)  But  now  by  statute  17  Car.  2,  c.  8,  s. 
17  Car.  2,  2,  "  Where  any  judgment  after  a  verdict  shall  be  had,  by 
"■  ■  or  in  the  name  of  any  executor  or  administrator,  in  such 

case  an  administrator  de  bonis  non  may  sue  forth  a  scire  facias  and 
take  execution  upon  such  judgment.  In  the  construction  of  this 
statute,  it  has  been  holden,  that  since  an  administrator  de  bonis 
non  may,  by  virtue  of  the  act,  commence  an  execution,  that  is, 
may  revive  a  judgment  obtained  by  an  executor  or  an  administra- 
tor, it  is  within  the  equity  of  the  act  that  he  may  perfect  an  ex- 
ecution already  begun  by  the  executor  or  administrator  ;  for  the 
right  now  comes  to  him.  (m)  Therefore,  if  the  sherifE,  before  the 
death  of  the  original  executor  or  administrator,  has  returned  that 
he  has  seized  goods  to  the  value,  but  that  they  remain  in  his  hands 
pro  defectu  emptorum,  and  then  the  executor  or  administrator  dies, 
the  sheriif  must  sell  the  goods  in  convenient  time,  and  bring  the 
money  into  court ;  and  upon  the  administrator  de  bonis  non  com- 
ing in  and  showing  his  letters  of  administration,  he  shall  take  it 
out.  (n)  But  still,  if  an  executor  takes  proceedings  on  a  judg- 
ment or  recognizance,  and  has  judgment  quod  habeat  executionem, 
and  dies  intestate,  the  administrator  de  bonis  non  must  revive  the 
original  *  judgment,  and  cannot  proceed  upon  the  judgment  ob- 
tained by  the  executor,  (o) 

Where  an  administrator  or  executor  obtains  a  decree  and  dies, 
the  administrator  de  bonis  non  may  revive  this  decree  within  the 

equity  of  the  statute.  (^) 
ings  to  re-         At  the  common  law,  the  proper  mode  of  reviving  a 
ments  judgment  was  by  writ  of  scire  facias;  and  a  writ  of  this 

(I)  Snape  v.  Norgate,  Cro.  Car.  167 ;  (p)  Owen  u.  Curzon,  2  Vern.  237  (but 
S.  C.  1  Roll.  Abr.  890,  T.  pi.  3 ;  Sir  W.  see  the  note  in  Mr.  Kaithby's  ed.) ;  Hug- 
Jones,  214.  [See  ante,  461,  note  (c),  1929,  gins  v.  York  Build.  Comp.  2  Eq.  Gas. 
note  (6) ;  Grier  J.  in  Stacy  v.  Thrasher,  6  Abr.  3.  [A  suit  in  equity  brought  by  an 
How.  44,  59,  60;  Dykes  v.  Woodhouse,  administrator,  may  be  revived  after  his 
3  Rand.  287.]  death,  by  an  administrator  de  bonis  non. 

{m]  Clerk  v.  Withers,  1  Salk.  323  ;  S.  Fletcher  v.  Weir,  7  Dana,  345.  See  Lea  v. 
C.  2  Ld.  Raym.  1072;  6  Mod.  290;  11  Hopkins,  7Penn.'St.  385.  So  an  action 
Mod.  34 ;  Holt,  303,  646 ;  [Lea  v.  Hop-  brought  by  an  administrator,  who  after- 
kins,  7  Penn.  St.  385.]  wards  resigns  his  office,  may  be  revived 

(n)  2  Ld.  Raym.  1074,  1076;   6  Mod.  in  the  name  of  his  successor.    Russell  v. 

300.  Erwin,  41  Ala.  292 ;    State  v.  Murray,  8 

(o)  Treviban  v.  Lawrence,  2  Ld.  Raym.  Ark.  199.] 
1049  ;  2  Saund.  72  s. 
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kind,  when  sued  out  bv  a  personal  representative,  stated,    ""*er  the 

'  ./        i  i  common 

in  addition  to  the  iudement,  the  death  of  the  testator  or  law  pro- 
intestate,  as  the  court  had  been  informed  by  the  person  in  iieu  of 
suing  it  out,  who  was  described  as  executor  or  adminis-   atthe  com^ 

trator.  monlaw: 

But  now,  in  cases  where  it  shall  become  necessary  for  an  execu- 
tor or  administrator  to  revive  a  judgment,  he  may,  under  by  ^rit  of 
the  C.  L.  Procedure  Act,  1852,  s.  129,  either  sue  out  a  b7's''ugge°s- 
wi'it  of  revivor  in  the  form  given  by  the  act,  or  apply  to  t'oi. 
a  court  or  a  judge  for  leave  tq  enter  a  suggestion  on  the  roll,  to 
the  effect  that  it  manifestly  appears  to  the  court  that  he  is  en- 
titled to  have  and  issue  execution  on  the  judgment ;  and  the  act, 
in  the  129th  and  two  following  sections,  points  out  the  modes  of 
proceeding  and  course  to  be  pursued  in  respect  of  each  of  these 
substitutes  for  a  scire  facias.  It  is  thought  better  to  refer  the 
reader  to  them,  and  the  books  of  practice,  for  details,  than  to  en- 
large this  work  farther  by  exhibiting  the  enactments  themselves. 

Although,  as  we  have  seen,  when  the  deceased  dies  before  ex- 
ecution, the    executor  or  administrator  cannot   proceed 
without  reviving  the  judgment,  yet  if  the  testator  or  in-   testator 
testate  dies  after  the  defendant  is  charged  in  execution,   charging 
the  executor  or  administrator  is  not  bound  to  revive  the   in  execu^ 
judgment  or  to  charge  the   defendant  in  execution   de   ''™' 
novo,  (g')     But  where  the  plaintiff,  having  charged  the  defendant 
in  execution,  died,  and  the  defendant's  wife  took  out  administra- 
tion to  the  plaintiff,  the  court  ordered  the  defendant  to  be  dis- 
charged *  out  of  custody ;  and  held  that  the  plaintiff's  attorney 
had  no  lien  on  the  judgment  for  his  costs,  (r)     And  the  court  of 
common  pleas  discharged  a  defendant  out  of  custody  in  execution, 
after  the  plaintiff's  death,  it  appearing  that  the  next  of  kin  did 
not  intend  to  take  out  administration,  on  service  of  the  rule  nisi 
on  the  next  of  kin.  (s)     But  they  would  not  discharge  a  defend- 
ant out  of  custody  in  execution,  at  the  suit  of  a  plaintiff,  although 
the  application  was  not  made  till  eighteen  months  after  the  death 
of  the  latter,  it  appearing  that  he  had  appointed  executors  who 
were  stiU  alive,  and  had  not  assented  to  the  discharge,  (it)     And 

(?)  Tidd,  366,  9th  ed.  176.    See,  also.   Camp  «.  Pote,  8  C.  B. 

(r)  Pyne  v.  Erie,  8  T.  R.  407.  375. 

(s)  Parkinson  v.  Horlock,  2  .New  Rep.  (t)  Dunsford  v.  Gouldsmilh,  8  Moore, 

240;  Broughton  v.  Martin,  1  Bos.  &  Pull.  145  ;  and  see  Holmes  u.  Murcott,  3  Moore, 
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the  court  of  exchequer  refused,  after  the  plaintiff's  death,  to  dis- 
charge a  defendant  out  of  custody  on  his  affidavit  that  he  had  been 
informed  and  believed  that  no  legal  representative  of  the  plaintiff 
had  revived  the  action  or  had  taken  any  proceedings  whatever 
since  his  death ;  for  this  did  not  show  that  there  was  no  one  who 
would  give  a  legal  discharge  on  payment  of  the  debt.  And  Parke 
B.  observed  that  if  the  defendant  was  prepared  to  pay  the  money 
into  court,  there  would  be  no  difficulty  in  getting  out  of  cus- 
tody, (m) 

Where  a  defendant  seeks  to  obtain  his  discharge  under  the  stat. 
48  Geo.  3,  c.  123  (having  been  in  custody  in  execution  for  twelve 
months  for  a  debt  not  exceeding  20L),  if  the  plaintiff  is  dead,  the 
prisoner  must  serve  the  notice  on  the  personal  representative,  or 
show  that  there  is  no  personal  representative,  before  a  notice  to 
the  attorney  of  the  plaintiff  will  be  deemed  sufficient,  (a;) 

It  should  be  further  observed,  that  the  efficacy  of  a  writ  in  ex- 
A  writ  of  ecution  of  a  judgment  does  not  cease  with  the  death  of 
sued'^nttie  t^^  judgment  creditor.  And,  therefore,  a  writ  of  capias 
'udcment  '"'^  *  ^(^tisfaciendum  issued  in  the  lifetime  of  the  judg- 
creditor        ment  creditor  may  be  executed  after  his  death ;  and  the 

may  be  ex-     ,.,  .  -ttiti 

cuted  after    defendant  is  not  entitled  to  be  discharged  out  of  custody 
'^  ^^ ^; '     0"^  that  account.  («/)     So  if  the  plaintiff  die  after  a  fieri 

SO     01      OtTl*  -^  m 

fa.  facias  sued  out,  the  writ  may,  notwithstanding,  be  ex- 

ecuted, and  his  executor  or  administrator  shall  have  the  money ; 
or  if  there  be  no  executor,  and  administration  be  not  as  yet  granted, 
the  money  shall  be  brought  into  court,  and  there  deposited  until 
some  person  apjJear  to  claim  it  as  representative  of  the  de- 
ceased, (z) 

Where  the  testator  or  intestate  is  one  of  several  plaintiffs  and 
Where  tes-  dies  pending  the  suit.  At  common  law,  the  death  of  one 
ing  one  of  or  more  of  several  plaintiffs,  pending  the  suit,  would,  in 
plaintiffs,  some  cases,  have  abated  it.  But  now  by  the  stat.  8  &  9 
in'ff  the^"  "  W".  B,  c.  11,  s.  7,  reenacted  by  the  common  law  pro- 
™''-  cedure  act,  1852,  s.  136,  "  If  there  be  two  or  more  plain- 

Act,  3. 136.   tiffs  or  defendants,  and  one  or  more  of  them  should  die, 

529;   S.  C.  1  Bing.  431 ;    Fothergill  v.  (y)  Ellis  v.  Griffith,  16  M.  &  W.  106; 

Walton,  4  Bing.  711  ;   S.   C.  1  M.  &  P.  [Commonwealth   v.  Whitney,    10   Pick. 

743.  434.] 

(u)   Taylor  v.  Burgess,  16  M.  &  W.  (z)    Clerk  ».   Withers,    2  Ld.  Raym. 

781.  1072;  1  Chitt.  Archb.  569,  ed.  by  Pren- 

{x)  Ex  parte  Richer,  4  Dowl.  P.  C.  275.  tice. 
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if  the  cause  of  such  action  shall  survive  to  the  surviving  plain- 
tiff or  plaintiffs,  or  against  the  surviving  defendant  or  defend- 
dants  the  writ  or  action  shall  not  be  thereby  abated ;  but  such 
death  being  suggested  upon  the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or  plaintiffs,  against  the  surviv- 
ing defendant  or  defendants." 

Where  one  of  several  plaintiffs  in  a  personal  action  dies  after 
judgment  and  before  execution,  within  a  year  after  judg-  ^f^^^  i^^ 
ment,  execution  may  be  had  by  the  survivors,  without   P  j"'  ^""^ 
reviving  the  judgment,  (a)     But  the  execution  in  such   ecution. 
case  should  be  taken  out  in  the  joint  names  of  all  the  plaintiffs, 
otherwise  it  will  not  be  warranted  by  the  judgment.  (5) 

It  remains  to  consider  in  what  cases  an  executor  or  ad-   „ 

.    .  ,     .  .     ,  .    Where  a 

ministrator  may  bring  error  on  a   judgment  recovered   writ  of 
against  *  his  testator  or  intestate ;  and  in  what  cases  a   for  an  ex- 
certiorari  lies  for  an  executor  or  administrator.  ecutor : 

It  is  a  general  rule  that  no  person  can  bring  error,  who  is  not  a 
party  or  privy  to  the  record,  or  who  is  not  injured  by  the  judg- 
ment, and  so  receive  advantage  by  the  reversal  of  it.  (c)  There- 
fore, in  real  actions,  error  and  attaint  always  descended  to  the  per- 
son to  whom  the  land  would  have  descended,  if  there  had  never 
been  such  recovery  or  false  oath ;  (d)  while  in  personal  actions 
they  lie  for  the  executor  or  administrator,  (e)  And  in  a  real  ac- 
tion, in  which  both  land  and  damages  are  recoverable,  as  in  dower, 
the  executor  of  the  tenant  may  bring  error  to  avoid  the  judgment 
as  to  the  damages.  (/)  In  the  King  v.  Ayliffe  &  Freke,  (^) 
Ayliffe  was  attainted  and  executed  for  treason  ;  Freke,  as  his  ex- 
ecutor, brought  a  writ  of  error.  Holt  C.  J.  at  first  doubted  if 
executors  could  bring  it ;  but  agreed  that  they,  as  well  as  the  heir, 
might  bring  it  in  case  of  felony,  according  to  Marsh's  case.  Qi) 
And  at  last  all  the  court  held  that  there  was  no  difference  be- 

(a)  Tidd,  1120,  9th  ed.  (e)  Bac.  Abr.  Error,  B. 

(6)  Tidd,  1120,  6th  ed.  (/)  Williams  v.  Willianis,  Cro.  Eliz. 

(c)  2  Saund.  46  a,  note  to  William  v.  558,  cited  and  admitted  in  K.  v,  Ayloff, 
Gwyn,  Bac.  Abr.  Error,  B.     [An  admin-  Comberb.  114. 

istrator  de  bonis  non  may  bring  a  writ  of  (g)  1    Show.   13 ;   S.   C.  1    Salk.  295 ; 

error  on  a  judgment  against  the  previous  Comberb.  114  ;  Holt,  304. 

executor  or  administrator.  Dale  v.  Eoose-  (h)  5  Co.  HI  a,  cited  in  Foxley's  case; 

velt,  8  Cowen,  333.]  S.  C.  Cro.  Eliz.  225,  273  ;  Owen,  147 ;  1 

(d)  Henningham  v.  Windham,  1  Leon.  Leon.  325. 
261 ;  S.  C.  Owen,  68. 
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tween  treason  and  felony  as  to  this  point ;  and  that  the  executor, 
being  injured  by  an  erroneous  attainder,  might  bring  the  writ  of  ^ 
error  ;  though  by  some,  it  is  necessary  to  aver  a  personal  estate, 
for  otherwise  he  is  no  ways  damnified  ;  whereas  an  heir  is,  though 
there  be  nothing  descended  to  him,  because  of  the  corruption  of 
blood. 

Where  executors,  against  whom  a  scire  facias  had  been  sued  out 
to  recover  damages  assessed  on  an  interlocutory  judgment  against 
their  testator,  brought  a  writ  of  error,  after  the  testator's  attorney 
had  agreed  for  him  that  no  writ  of  error  should  be  brought,  the 
court  of  queen's  bench,  on  motion,  ordered  the  attorney  to  non  pros 
the  writ  of  error,  *  for  the  scire  facias  was  merely  a  continuation 
of  the  proceedings  in  the  original  action  ;  and  as  the  testator  him- 
self, if  he  had  lived,  could  not  have  brought  a  writ  of  error  in 
consequence  of  the  agreement,  so  neither  could  his  executors.  (J) 

Where  a  writ  of  error  was  brought  in  the  names  of  two  execu- 
tors, and  one  would  not  join  in  assigning  errors,  the  court  of  king's 
bench  gave  the  other  time  to  assign  them,  till  there  could  be  sum- 
mons and  severance.  (A;) 

Before  the  late  statute,  there  were  not  many  cases  in  which  ex- 
bail  in         ecutors  and  administrators  were  required  to  give  bail  in 

error  by  ^ 

executors,  error,  as  the  statute  of  16  &  17  Car.  2  expressly  excepted 
them.  But  now,  by  the  common  law  procedure  act,  1852,  s.  151, 
execution  shall  not  be  stayed  on  any  judgment  by  proceedings  in 
error  (without  the  special  order  of  the  court  or  a  judge),  unless 
the  bail  prescribed  by  the  terms  of  that  section  be  given. 

By  the  common  law  procedure  act,  1852,  s.  164,  "  in  case  of 
Continu-  the  death  of  a  sole  plaintiff  or  of  several  plaintiffs  in 
ecuujrof^'  error,  the  legal  representative  of  such  plaintiff  or  of  the 
FngsTif"  surviving  plaintiff  may,  by  leave  of  the  court  or  a  judge, 
^"'"b''^t  ^^^^  ^  suggestion  of  the  death,  and  that  he  is  such  legal 
tator.  representative,  which  suggestion  shall  not  be  traversable, 

but  only  subject  to  be  set  aside  if  untrue,  and  the  proceedings 
may  thereupon  be  continued  at  the  suit  of,  and  against  such  legal 
representative  as  the  plaintiff  in  error ;  and  if  no  such  suggestion 
shall  be  made,  the  defendant  in  error  may  proceed  to  an  affirm- 
ance of  the  judgment  according  to  the  practice  of  the  court, 

(i)  Executors  of  Wright  v.  Nutt,  1  T.  783 ;  S.  C.  but  not  S.  P.  Fitzgib.  1 ;  1 
E.  388.  Barnard.  B.  B.  4,  23. 

(k)  Frescobaldi  v.  Einaston,  2    Stra. 
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or   take  such  other  proceedings  thereupon  as  he  may  be  enti- 
tled to."  (0 

*  A  presentment  of  felo  de  se,  made  before  justices  of  oyer  and 
terminer,  or  justices  of  the  peace,  or  an  inquisition  of  where  cer- 
felo  de  se,  before  the  coronor  super  visum  corporis,  (m)  *'<"■"''*  l«s 
may  be  removed  by  the  executors  or  administrators  of  '""^s- 
the  deceased  into  K.  B.  by  certiorari,  and  there  quashed  for  want 
of  form  ;  (ji)  or  the  inquisition  may,  after  such  removal,  be  trav- 
ersed by  the  executors  or  administrators,  (o)  Lord  Coke,  indeed, 
is  of  opinion  that  an  inquisition  of  felo  de  se,  taken  before  the 
coroner  super  visum  corporis,  is  not  traversable,  but  is  conclusive 
upon  the  executors  or  administrators  of  the  deceased.  (^)  But 
Lord  Hale,  in  his  Pleas  of  the  Crown,  (§')  is  of  a  different  opinion, 
conceiving  it  to  be  a  great  hardship  that  an  inquisition,  which  is 
no  more  than  an  inquest  of  office  taken  perhaps  behind  the  backs 
of  the  executors  or  administrators  of  the  deceased,  should  be  con- 
clusive ;  and  he  cites  Barclay's  case  in  K.  B.  1650,  and  a  record 
in  the  exchequer.  East.  45  Edw.  3,  where  a  creditor  of  one  Page, 
who  was  found  a  felo  de  se,  by  the  coroner's  inquisition,  traversed 
the  finding,  and  the  jury  found  that  he  was  not  felo  de  se  ;  there- 
fore Lord  Hale  concludes  that  the  inquisition  is  as  much  travers- 
able as  a  presentment  before  justices  of  oyer  and  terminer,  or  of 
the  peace,  which  Lord  Coke  admits  as  traversable.  And  it  seems 
now  fully  settled,  that  such  an  inquisition  may  be  removed  into 
the  K.  B.  by  certiorari,  and  traversed  by  the  executors  or  admin- 
istrators of  the  deceased,  (r)     But  no  traverse  can  be  taken  to 

{1}  Where,  under  this  section,  a  devisee  of  the  peace.    3  Inst.  54,  55 ;  1  Saund. 

entered  a  suggestion  as  representative  of  363. 

the  deceased  plaintiff  in  error,  it  was  held  (re)  E.  u.  Aldenham,  2  Lev.  152  ;  R.  v. 

that  he  was  not  liable  to  the  costs  of  the  Parker,  2  Lev.  140.     But  see  now  stat.  6 

action,  but  only  to  the  costs  in  error  from  &  7  Vict.  c.  83,  §  2. 

the  time  of  entering  the  suggestion.    Par-  (o)  I   Saund.   363,  note  to  Toomes  v. 

ker  V.  Tootal,  3  H.  &  C.  913.    As  to  other  Btherington ;  S.  P.  6  B.  &  C.  627,  by  Lord 

sections  of  the  act  relating  to  this  subject,  Tenterden. 

see  Chitty's   Archb.   513    et  seq.,   ed.   by  (p)  3  Inst.  55. 

Prentice.  (?)  Pages  416,  417. 

(ot)  The  coroner  has  no  jurisdiction  if  (r)  Anon.  1  Ventr.  239;  lb.  278 ;  R.  v. 

the  body  cannot  be  found,  as  he  can  only  Aldenham,  2  Lev.  152;  S.  C.  1  Freem. 

hold  an  inquest  super  visum  corporis;  but  419;  3  Keb.  564-566,  604;  Reg.  v.  Clerk, 

a  presentment  that  the  deceased  commit-  7  Mod.  16 ;  Ripley's  case,  Sir  T.  Jones, 

ted  felony  de  se,  may  be  made  before  jus-  198  ;  S.  C.  2  Show.  199  ;   Sldun.  45  ;  1 

tices  of  oyer  and  terminer,  or  justices  Saund.  363,   note    (1);   Ireton's  case,   1 

Preem.  443  ;  R.  v.  Parker,  2  Lev.  141. 
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make  a  man  felo  *  de  se  ;  as,  if  the  inquisition  find  that  the  party 
was  non  compos  mentis  at  the  time  he  did  the  act,  neither  the  king 
nor  his  grantee  can  traverse  it.  (s)  Yet  if  it  appear  upon  afiida- 
vit  that  such  a  finding  was  obtained  by  any  indirect  proceedings 
of  the  coroner,  the  court  would  grant  a  melius  inquirendum  before 
special  commissioners,  who  shall  not  proceed  super  visum  corporis, 
but  on  the  testimony  of  witnesses,  (t')  And  though  the  coroner 
return  to  the  K.  B.  the  inquisition  finding  a  felo  de  se  non 
compos,  yet  he  is  not  obliged  to  return  the  depositions,  unless 
there  be  something  depending  before  the  court  to  make  it  neces- 
sary, (m) 

If  it  be  found  by  the  coroner's  inquisition,  in  case  of  the  death 
of  a  person  who  is  not  felo  de  se,  that  the  person  who  committed 
the  offence  fled  for  it,  all  the  above  mentioned  authorities  hold 
this  finding  conclusive  and  not  traversable.  And  yet,  upon  prin- 
ciple it  should  seem  that  one  case  is  as  much  traversable  as  the 
other ;  and  there  appears  to  be  no  better  foundation  for  the  dis- 
tinction between  a  fugam  fecit,  as  it  is  called,  found  by  the  cor- 
oner, and  the  case  of  &felo  de  se,  than  that  which  is  mentioned  in 
8  Edw.  4, 4  a,  and  adopted  by  Lord  Hale,  1  H.  H.  P.  C.  417, 
"  quia  c'est  un  ancient  positive  ley  del  eorone."  (x) 

Generally  speaking,  the  death  of  the  plaintiff  countermands  a 
When  aa  Warrant  of  attorney  to  confess  judgment,  (t/)  Yet  if 
executor       the  warrant  of  attorney  be  to  enter  up    iudgment  at 

may  enter  _  _  •'  r     j       a 

up  judg-  the  suit  of  A,  *  his  executors  or  administrators,  it  seems 
warrant  of  that  on  the  death  of  A,  the  court  will  give  his  executors 
giv^nto  or  administrators  leave  to  enter  up  judgment  there- 
deceased.  Qjj_  ^g-j  g^j.  judgment  cannot  be  entered  up  after  the 
death  of  the  plaintiff,  on  a  warrant  of  attorney  empowering  him  to 

(s)  Anon.   I   Vent.   239;  Tost.   C.  L.  not  appearing  there  is  a  flying  in  law, 

266;  1  Saund.  363.  and«annot  be  contradicted. 

(0  K.  ...  Hethersal,  3  Mod.  80 ;  2  Hawk.  (y)  Co.  Lit.  52   b;  Tidd's   Pract.  551, 

P.  C.  5i;  Rex  v.  Bunny,  1  Salk,  190.  9th  ed.    If  the  warrant  be  given  to  two 

(u)  Case  of  the  Coroner  of  Westmin-  or  more,  and  one  of  them  die,  the  survi- 

ster,  2  Stra.  1073.  vor  may  obtain  leave  to  enter  up  judg- 

(x)  1  Saund.  363  a,  note.    Another  rea-  ment  at  his  suit.    Fendall  u.  May,  2  M. 

son  is  given  by  Lord  Hale  in  1  Freem.  &  Sel.  76 ;  2  Chit.  Arch.  895,  9th  ed. 

419,  viz,  that  all  the  parties  who  were  (z)  Coles  v.  Haden,  Barnes,  44.    As  to 

present  at  the  death  of  the  person  on  the  necessary  affidavit  of  execution  in  such 

whose  body  the  inquisition  is  taken,  are  a  case,  see  Baldwin  v.  Thompson,  2  Dowl. 

bound  to  attend  the  inquest;  and  their  591. 
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enter  up  judgment  to  secure  the  payment  of  a  sum  of  money  to 
the  plaintiff,  his  executors  and  administrators,  (a) 

However,  formerly,  if  the  plaintiff  died  in  vacation,  within  a 
year  after  the  giving  of  the  warrant  of  attorney,  judgment  might 
be  entered  up  of  course,  at  any  time  after,  in  that  vacation  ;  (6) 
and  it  would  have  been  a  good  judgment  at  common  law,  as  of 
the  preceding  term,  though  it  was  not  so  upon  the  statute  of 
frauds,  in  respect  of  purchasers,  but  from  the  signing,  (c)  But 
now  by  rule  56,  Practice  Rules  H.  T.  1853,  all  judgments  shall 
be  entered  of  record  of  the  day  of  the  month  and  year,  whether 
in  term  or  vacation,  when  signed,  and  shall  not  have  relation  to 
any  other  day.  (c?) 

The  authority  of  an  arbitrator  is  determined  by  the  death  of 
either  party  before  award  made  ;  even  where  the  sub-   „, 
mission  is  by  order  of  nisi  prius,  and  a  verdict  is  taken   executor 

m  3.V   TITO— 

for  the  plaintiff,  subject  to  the  award,  (e)  But  it  is  now  ceea  on  an 
usual  to  insert  in  the  order  of  reference  a  clause  provid- 
ing, that  in  the  case  of  the  death  of  either  of  the  parties  before 
the  making  of  the  award,  it  shall  be  delivered  to  their  personal 
representatives.  (/)  And  where  such  a  clause  is  inserted  in  the 
*  order  of  nisi  prius  or  rule  of  court,  or  deed  or  other  instrument 
under  which  the  submission  to  arbitration  is  effected,  an  award 
made  after  the  death  of  either  party  appears  to  be  valid  and  avail- 
able for  or  against  the  executors  or  administrators.  (^) 

If  either  party  dies  after  the  award  is  made  under  an  order  of 

(a)  Henshall  v.  Matthew,  7  Bing.  337  ;  to  a  suit,  after  a  reference  by  rule  of 

S.  C.  5  M.  &  P.  157  ;  1  Dowl.  217;  S.  P-  court,  will  not  operate  as  a  revocation  of 

Manvill  v.  Manvill,  1  Dowl.  544 ;  Foster  the  power  of  the  referees,  where  the  cause 

V.  Claggett,  6  Dowl.  524.  of  action  survives.    Bacon  v.  Crandon,  15 

(6)  Tidd's  Pract.  551,  9th  ed.  Pick.  79.] 

(c)  lb.  (/)  See  the  observations  of  Abbott  C. 

{d]  See  ante,  895.  J.  in  Cooper  v.  Johnson,  2  B.  &  Aid.  395. 

(e)  Potts  V.  Ward,  1  Marsh.  366 ;  Tons-  [g)  Tyler  i,.  Jones,  3  B.  &  G.  144;  S. 

saint  V.  Hartop,  7  Taunt.  571  ;  S.  C.  1  B.  C.   4   D.  &   E.   740 ;  Dowse   <•.   Coxe,   3 

Moore,  287  ;  Cooper  v.  Johnson,  2  B.  &  Bing.  20 ;  S.  C.  10  Moore,  272  ;  S.  C.  (in 

Aid.  394;   Rhodes   a.  Haigh,  2  B.  &  C.  error)  6  B.  &  C.  255;  9  D.   &  R.  404; 

345 ;  S.  C.  3  D.  &  R.  610.    It  is  extremely  Clarke  v.  Crofts,  4  Bing.  143  ;  12  Moore, 

questionable,  as  a  general  proposition  of  349  ;   Macdougall  v.  Robertson,  2  Y.  & 

law,  whether  the  death  of  one  of  the  par-  Jerv.  11 ;  S.  C.  4  Bing.  435;  1  M.  &  P. 

ties   on  one  side   avoids   an  award.     Per  147  ;  Wrightson  v.  Bywater,  3  M.  &  W. 

Tindal  C.  J.  In  re  Hare,  6  Bing.  N.  C.  199 ;  Prior  v.  Hembrow,  8  M.  &  W.  873. 

163  ;  S.  C.  8  Scott,  367.     [See  Bailey  v.  But  it  cannot  be  enforced  by  attachment, 

tewart,  3  Watts  &  S.  560.    In  Massa-  Newton  u.  Walker,  Willes,  315;  3  B.  & 

chusetts  the  death  of  one  of  the  parties  C.  146. 
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nisi  prius,  where  a  verdict  has  been  taken,  subject  to  the  award, 
judgment  may,  it  seems,  be  entereJ  within  two  terms  after  the 
verdict,  by  the  statute  17  Car.  2,  c.  8,  s.  1 ;  (A)  but  if  it  be  not 
entered  up  within  that  time,  it  has  been  considered  that  the  court 
have  no  authority  to  permit  it  to  be  entered  up  afterwards,  nunc 
pro  tunc ;(%)  unless  the  delay  be  attributable  to  the  act  of  the 
court,  (Ic)  as  where  a  verdict  is  taken  subject  to  an  award,  and  the 
award  is  made  in  the  lifetime  of  the  party,  who  dies  pending  a 
rule  to  set  aside  the  award  ;  (J)  or  where  a  verdict  is  taken  in  the 
lifetime  of  the  party,  subject  to  an  award,  and  the  arbitrator  does 
not  make  an  award  until  after  two  terms  from  the  verdict,  and  the 
party  has  died  in  the  mean  time,  (m) 

In  Rogers  v.  Stanton,  (w)  where  an  award  had  been  made,  under 
a  judge's  order  of  reference,  in  the  lifetime  of  the  defendant, 
awarding  that  the  plaintiff  should  pay  to  the  defendant,  his  execu- 
tors or  administrators,  a  sum  specified,  and  before  any  judgment 
was  entered  on  the  award  the  defendant  died ;  it  was  held  by  the 
court  of  common  pleas,  *  that  his  executor,  without  any  scire  fa- 
cias, or  process  of  revivor,  might  enforce  the  award  by  attach- 
ment against  the  plaintiff.  But  the  authority  of  this  case  may 
perhaps  be  doubted ;  for  if  the  suit  had  abated  by  reason  of  the 
death  of  a  party  before  verdict  or  interlocutory  judgment,  there 
is  great  difilculty  in  maintaining  the  proposition  that  the  court 
could  enforce  a  rule  of  court  made  in  the  cause,  (o)  The  proper 
remedy  for  the  executor  in  such  a  case  was,  it  should  seem,  by 
action. 

It  may  here  be  mentioned  that  the  authority  of  an  attorney  in 
The  au-  a  cause  is  determined  by  the  death  of  his  client ;  ( p) 
an°attor-      Consequently,  if,  after  a  verdict  for  the  plaintiff,  and 

[h)  See  ante,  891 ;  Tidd,  823,  9th  ed.  13,  it  is  enacted  that  "  where  an  attorney 

(i)  Copley  v.  Day,  4  Taunt.  702  ;  Law-  or  solicitor  has  made  an  agreement  with 

rence  v.  Hodgson,  1  Y.  &  Jerv.  368.  his'  client  in  pursuance  of  the  provision  of 

(h)  Ante,  894.  this  act,  and  anything  has  been  done  by 

[l)  Bridges  V.  Smyth,  8  Bing.  29  ;  S.  C.  such  attorney  or  solicitor  under  the  agree- 

I  M.  &  Scott,  39.     See  ante,  894.  ment,  and  before  the  agreement  has  been 

(m)  Miller  t).  Spurrs,  2  M.  &  Scott,  730.  completely  performed  by  him  such  attor- 

(n)  7  Taunt.  575,  note.  ney  or  solicitor  dies  or  becomes  incapable 

(o)  See  MaflFey  v.  Goodwyn,  1  Nev.  &  to  act,  an  application  may  be  made  to  any 

M.  101  ;  1  Dowl.  538,  and  ante,  897,  note  court  which  would  have  jurisdiction  to  ex- 

(«).  amine  and  enforce  the  agreement  by  any 

(p)  But  by  Stat.  33  &  34  Vict.  c.  28,  s.  party  thereto,  or  by  the  representatives  of 
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pending  a  rule  for  a  new  trial,  the   plaintiff  dies,  no  neyiaa 

.  1  •!     1  •  cause  18 

cause  can  be  shown  against  the  rule  until  there  is  a  per-  determiaed 
sonal  representative,  (g-)  Cause  cannot  be  shown  on  death  of 
behalf .  of  the  attorney  *  who  claims  a  lien  on  the  ver-  '^ "  "*°  ' 
diet  for  his  costs,  (r)  So  where  money  is  paid  into  court  by  a 
defendant  who  dies  before  verdict  or  interlocutory  judgment, 
whereby  the  suit  abates,  the  money  can  be  paid  out  of  court  only 
to  the  personal  representative  of  the  defendant ;  and  an  applica- 
tion on  the  part  of  his  attorney  will  not  be  entertained,  (s) 

22&23 
Vict.  c.  35 

By  Stat.  22  &  23  Vict.  c.  35,  s.  26,  no  trustee,  execu-   s.  26. 

-,     .    .  ,  .  ,    .  Executor 

tor,  or  administrator  making  any  payment  or  doing  any  making 

act  bond  fide  under  any  power  of  attorney  shall  be  liable  under  pow- 

by  reason  that  the  person  who  gave  the  power  of  attor-  ney^nof°o' 

ney  was  then  dead,  or  had  done  some  act  to  avoid  the  J^  ■'^'''^ 

•^  '  by  reason 

power  without  the  knowledge  of  the  trustee,  executor,  or   of  the 

.    .  °  death  of 

administrator.  party  giv- 

ing such 
power. 


any  such  party,  and  such  court  shall 
thereupon  have  the  same  power  to  enforce 
or  set  aside  such  agreement,  so  far  as  the 
same  may  have  been  acted  upon,  as  if  such 
death  or  incapacity  had  not  happened ; 
and  such  court,  if  it  shall  deem  the  agree- 
ment to  be  in  all  respects  fair  and  reason- 
able, may  order  the  amount  due  in  respect 
of  the  past  performance  of  the  agreement 
to  be  ascertained  by  taxation,  and  the  tax- 
ing officer,  in  ascertaining  such  amount, 
shall  have  regard  so  far  as  may  be  to  the 
terms  of  the  agreement,  and  payment  of 
the  amount  found  to  be  due  may  be  en- 
forced in  the  same  manner  as  if  the  agree- 
ment had  been  completely  performed  by 
the  attorney  or  solicitor." 

(?)  Shoman   v.  Allen,  1  M.  &  Gr.  96, 
note  (c).    But  where  after  a  verdict  for 


the  defendant,  he  died,  and  then  the  plain- 
tiff obtained  a  rule  for  a  new  trial  calling 
on  the  "  legal  representatives  of  the  defend- 
ant or  their  attorneys,"  to  show  cause,  and 
it  was  served  on  the  latter ;  it  was  held 
that  cause  might  be  shown  by  counsel  in- 
structed by  the  attorneys  acting  for  the 
executors  named  in  the  will  though  they 
had  not  proved  it;  and  the  court  distin- 
guished Shoman  v.  Allen,  on  the  ground 
that  in  that  case  there  was  no  person  who 
could  be  served  with  the  rule ;  in  the  pres- 
ent case  there  was.  Thomas  v.  Dunn,  1 
C.  B.  139. 

(r)  Shoman  v.  Allen,  1  M.  &  Gr.  96, 
note  (c). 

(s)  Palmer  v.  Reiffenstein,  1  M.  &  Gr. 
94. 
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OF  THE  ESTATE  OF  SEVERAI,  EXECUTORS  OR  ADMINISTEATOES, 
OF  THE  ESTATE  OF  AN  EXECUTOR  OF  AN  EXECUTOR,  AND  OF 
AN  ADMINISTRATOR  DE  BONIS  NON;  AND  OF  THE  ESTATE  OF 
AN  EXECUTRIX  OR  ADMINISTRATRIX,  WHO  IS  A  FEME  COVERT. 


CHAPTER  THE  FIRST. 

THE  ESTATE  OP  AN  EXECUTOR  OR  ADMINISTRATOR  CONSID- 
ERED, WHEN  THERE  ARE  SEVERAL  EXECUTORS  OR  ADMINIS- 
TRATORS. 

If  there  be  several  executors  or  administrators,  they  are  re- 
garded in  the  light  of  an  individual  person,  (a)     They 
several  ex-  have  a  joint  and  entire  interest  in  the  effects  of  the  tes- 

cciitors 

&c.  each  tator  or  intestate,  including  chattels  real,  (6)  which  is 
whole  es-  incapable  of  being  divided ;  and  in  case  of  death  such 
**'^'  interest  shall  vest  in  the  survivor,  (e)  without  any  new 

grant  by  the  ecclesiastical  court,  (d')  Consequently,  if  one  of  two 
executors  or  administrators  grant  or  release  his  interest  in  the  tes- 
tator's or  intestate's  estate  to  the  other,  nothing  shall  pass  ;  because 
each  was  possessed  of  the  whole  before,  (e)  So,  if  one  of  several 
executors  release  but  his  part  of  the  debt,  it  has  been  held  that 
the  whole  is  discharged.  (/) 

(a)  3  Bac.  Abr.  30,  tit.  Exors.  D.  1.  (e)  Godolph.  pt.  2,  c.  16,  s.  1. 

(6)  Anon.  Dyer,  23  i,  Com.  Dig.  Ad-  (/)  Godolph.  pt.  2,  c.  16,  s.  1.    But  if 

mon.  B.  12.  one  executor  of  several  alone  sell  goods 

(c)  See  the  judgment  of  Parke  B.  in  of  the  testator,  he  alone  may  maintain  an 

Nation  v.  Tozer,  1  Cr.,  M.  &  R.  174;  4  action  for  the  price,  not  naming  himself 

Tyrwh.  563.  executor.     Godolph.  ubi  supra ;   Wentw. 

(rf)  Hudson  V.  Hudson,  Cas.  temp.  Off.  Ex.  224,  14th  ed. ;  Brassingtou  v. 
Talb.  127;  ante,  474.  See  in/ra,  pt.  iii,  Ault,  2  Bing.  177.  So  if  goods  be  taken 
bk.  I.  ch.  II.  p.  950,  as  to  the  distinction  out  of  the  possession  of  one  of  several  ex- 
taken  by  some  authorities  between  execu-  ecutors.  Godolphin  and  Wentworth,  ubi 
lors  and  administrators.  supra.     And,  generally,  if  one  executor 
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*  Again,  if  two  men  have  a  lease  or  term  of  years,  as  executors, 
and  the  one  of  them  grant  all  his  right  and  interest,  and  all  that 
appertains  to  him  by  virtue  of  the  lease,  to  A.,  the  vrhole  term  of 
years  passes  ;  because  every  executor  has  an  entire  authority  and 
interest ;  otherwise  of  other  joint  tenants  of  a  term,  {g)  There- 
fore, if  a  lease  of  a  thousand  acres  of  land  comes  to  two  execu- 
tors, no  partition  or  division  can  be  made  between  them,  as  be- 
tween joint  lessees  of  land,  where  each  hath  but  a  moiety  in 
interest,  though  possession  of  and  throughout  the  whole ;  but 
among  executors  each  hath  the  whole  ;  and,  therefore,  if  he  grants 
his  part  he  grants  the  whole.  (Ji)  Yet  one  executor  may  demise 
or  grant  the  moiety  of  the  land  for  the  whole  term,  and  so  may 
the  other.  And  by  this  means  they  may  settle  a  moiety  for  each 
in  some  third  person  intrusted  for  them,  (i) 

Since  several  executors  have  a  joint  and  entire  interest  in  all  the 
goods  of  their  testator,  including  chattels  real,  it  follows  that  the 
act  of  one,  in  possessing  himself  of  the  effects,  is  the  act  of  the 
others,  so  as  to  entitle  them  to  a  joint  interest  in  possession,  and  a 
joint  right  of  action,  if  they  are  afterwards  taken  away.  (Ji) 

Again,  since  several  executors  or  administrators  have  a  joint 
and  entire  interest  in  the  estate  in  action  of  the  deceased,   Several  ex- 

editors 

it  follows  that  they  cannot  maintain  an  action  in  right  cannot  sue 
of  the  deceased,  upon  a  contract  made  by  the  defendant  "g"  made*"' 
*  jointly  with  one  of  themselves.  (Z)  Therefore,  to  an  |°|"ii'^^e 
action  of  assumpsit  by  several  executors,  it  was  held  a  <>*  "i«"i= 
good  plea  in  bar,  that  the  promises  were  made  by  the  defendant 
jointly  with  one  of  the  plaintiffs.  And  Mr.  Justice  Buller  said, 
"  the  promise  was  made  jointly  with  one  of  the  plaintiffs.  How 
can  he  sue  himself  in  a  court  of  law  ?  It  is  impossible  to  say  a 
man  can  sue  himseK."  (to) 

alone  contracts  on  his  own  account,  he  (k)  1  Cr.,  M.  &  K.  174 ;  4  Tyrwh.  563, 

must  sue  alone  on  such  contract,  notwith-  by  Parke  B.   But  see  note  (/),  supra. 

standing  the  money  recovered  will  be  as-        (I)  Godolph.  pt.  12,  c.  6,  s.  2 ;  v. 

sets.    Heath  v.  Chilton,  12  M.  &  W.  632 ;  Adams,  1  Younge,  117  ;  [Martin  v.  Mar- 

ante,  881.  tin,  13  Missou.  36  ;  Steinman  v.  Saunder- 

(g)  Anon.  Dyer,  23  h;  Fannel  i>.  Fen,  son,  14  Serg.  &  R.  357;  Simon  v.  AX- 
SI  Eliz.  B.  R. ;  1  Roll.  Abr.  Exors.  O.  bright,  12  Serg.  &  R.  429.]  But  see  post, 
pi.  1 ;  S.  C.  Godolph.  pt.  2,  c.  16,  s.  2.  pt.  iii.  bk.  i.  ch.  n.  pp.  957,  958. 

(A)  Dyer,  23  6,  in  margine ;   Godolph.  (m)  Moffat  v.  Van  Millingen,  2  Bos.  & 

pt.  2,  c.  16,  s.  2.  Pull.  124,  note  (c) ;    S.   C.  2  Chitt.  539  ; 

(t)  Godolph.  pt.  2,  t.  16,  s.  2.  Fitzgerald  v.  Boehm,   6  B.  Moore,  332. 
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A  very  important  consequence  of  the  doctrine  of  survivorship 
Survivor-     of  estate  among  co-executors  exists  in  cases  where  they 

ship  as  to  .  °  .  J        jT 

residue :  are  entitled  to  the  residue  of  the  testator  s  ertects  after 
payment  of  debts  and  legacies.  For  it  is  established,  as  it  will 
hereafter  more  fully  appear,  (n)  that  if  one  of  them  dies  before 
the  joint  interest  in  the  residue  is  severed,  his  share  will  survive 
to  his  co-executors,  to  the  exclusion  of  his  own  executors  or  ad- 
ministrators, (o) 

Although  the  principles  above  stated  have  been  long  established, 
surviving  yet  it  appears  to  have  been  a  rule  in  the  accountant 
entitled^  general's  office,  until  lately,  not  to  pay  out  money  to 
receive         surviving  executors  without  a  discharge  from  the  per- 

money  *^  ^  or 

without  a  sonal  representative  of  the  deceased  executor.  Thus,  by 
from  the  an  order  made  in  the  case  of  Moodie  v.  Bainbridge,  (^) 
deceased"  August  12,  1820,  the  accountant  general  was  directed  to 
executor.  ^^^  ^  j^  qj,  jjjg  personal  representative  a  certain  sum  in 
respect  of  a  legacy  bequeathed  to  him  by  the  testator  in  the  cause. 
R.  L.  died,  leaving  an  executrix  and  two  executors ;  the  execu- 
trix died,  leaving  an  executor ;  and  the  accountant  general  refused 
to  pay  the  legacy  under  a  power  of  attorney  *  from  the  surviving 
co-executors  of  R.  L.  without  a  discharge  from  the  executor  of  the 
deceased  executrix,  that  being  the  rule  of  the  office.  But  on  an 
application  to  the  court,  an  order  was  made  by  Sir  J.  Leach  V.  C. 
to  pay  the  legacy  to  the  surviving  executors. 

Power  of  With  respect  to  the  power  of  one  of  several  executors 

erai°execu-  '^^  administrators  over  the  estate  of  the  deceased,  that 
oTOrthe'  subject  will  be  more  conveniently  further  discussed  here- 
estate.  after  together  with  the  power  of  executors  and  adminis- 
trators generally,  (g) 

As  to  bringing  the  action  by  the  surviving  Baldwin  v.  Johnson,  3  Bro.  C.  C.  455  ; 

executors  after  the  death  of  that  executor  Griffiths  v.  Hamilton,  12  Ves.  298  ;  White 

who  was  a  co-contractor  with  the  defend-  v.  Williams,  3  Ves.  &B.  72 ;  S.  C.  Cooper, 

ant,  see  Rose  v.  Poulton,  2  B.  &  Ad.  822.  58 ;  Knight  v.  Gould,  2  My.  &  K.  295. 

(n)  Post,  pt.  III.  bk.  HI.  ch.  v.  §  i.  (p)  6  Madd.  107. 

(o)  Frewen  v.  Relfe,  2  Bro.  C.  C.  220  ;         (?)  Infra,  pt.  iii.  bk.  i.  ch.  ii.  p.  946. 
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*  CHAPTER  THE  SECOND. 

OP  THE  ESTATE  OE  AN  EXECTJTOE  OE  AN  EXECUTOB,  OB  OE  AN 
ADMINISTBATOB  DE  BONIS  NON;  AND  OE  THE  ESTATE  OF 
A  EEME  COVEET  EXECUTBIX  OB  ADMINISTEATBIX. 

An  executor  of  an  executor,  in  however  remote  a  series,  has 
the  same  interest  in  the  effects  of  the  first  testator  as  the  Executor 

ji  •  •  •  .01  execu- 

first  and  immediate  executor,  (a)  With  respect,  indeed,  tor. 
to  choses  in  action,  it  should  seem  to  have  been  established  at  com- 
mon law,  that  an  executor  of  an  executor  could  not  bring  actions 
in  respect  of  the  original  testator.  (5)  But  by  statute  25  Edw.  3, 
stat.  5,  c.  5,  it  is  enacted,  that  executors  of  executors  shall  have 
actions  of  debts,  accompts,  and  of  goods  carried  away  of  the  first 
testators.  An  executor  of  an  executor  is  within  the  equity  of  the 
statute  of  32  Hen.  8,  c.  37,  with  respect  to  remedies  for  rent  arrear 
in  certain  cases,  (c) 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and 
personal  estate,  such  as  terms  for  years,  (d}  household   f^^"^f' 
goods,  &c.  which  remain  in  specie,  and  were  not  admin-    bonis  non. 
istered  by  the  first    executor  or  administrator,  (e)     Also  *  it  is 

(a)  Wentw.  Off.  Ex.  c.  20,  pp.  462,  463,  445,  451 ;   ante,  683.      But  see   the  stat. 

14th  ed. ;    Com.  Dig.   Administration,  G.  1  Vict.  t.  26,  s.  6  ;   ante,  686. 

[The  law  is  otherwise,  generally,  in  the  (e)  Wankford  v.  Wankford,  1  Salk.  306, 

American  States.    Ante,  254,  note  (6).  by  Lord  Holt ;  Bac.  Abr.  Executors,  B.  2, 

(5)  Wentw.  OfF.  Ex.  t.  20,  p.  461,  14th  2  ;  [Kelly  u.  Kelly,  9  Ala.  908 ;  Spencer 
ed.  It  is  difficult  to  see  on  what  principle  u.  Kutledge,  1 1  Ala.  590.  An  administra- 
this  doctrine  rested;  especially  as  it  was  tor  de  bonis  non  may  maintain  suit  for 
held  at  common  law  that  execution  might  property  which  remains  unadministered. 
be  sued  out  on  a  judgment  or  statute  by  Byrd  v.  HoUoway,  6  Sm.  &  M.  323  ;  Pat- 
au executor  of  an  executor,    lb.  terson  u.  Bell,  25  Iowa,   149;  Smith  v. 

(c)  Wentw.  Off.  Ex.  c.  20,  p.  462,  14th  Pearce,  2  Swan  (Tenn.),  127;  Sheefs  v. 
ed. ;  infia,  927.  Peabody,  6  Blackf.  120 ;  Harney  v.  Dutch- 

(d)  Whether  an  administrator  de  bonis  er,  15  Missou.  89;  Eure  v.  Eure,  3  Dev. 
non  be  entitled  to  an  estate  pur  autre  vie,  (Law)  "206  ;  Latta  u.  Buss,  8  Jones  (Law), 
under  the  statute  of  frauds,  sect.  12,  is  a  111;  Satterwhite  w.  Carson,  3  Ired.  (Law) 
matter  of  doubt.  Oldham  v.  Pickering,  549;  Evans  v.  Oakley,  2  Texas,  182; 
Carth.  376  ;  Ripley  v.  Waterworth,  7  Ves.  Baine  v.  Pine,  1  Hill  (N.  Y.),  615;  Cham- 
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holden  that  if  an  executor  receives  money  in  right  of  his  testator, 
and  lays  it  up  by  itself,  and  dies  intestate,  this  money  shall  go  to 


berlain  v.  Bates,  2  Porter  (Ala.),  550; 
Harbin  v.  Levi,  6  Ala.  399.]  L.  was  pos- 
sessed of  furniture  and  other  property, 
and  on  his  death,  intestate,  in  1827,  the 
furniture  was  removed  by  his  widow  to 
another  house,  in  which  she  resided,  until 
her  death  in  1832,  with  her  daughter  E., 
and  continued  during  that  period  to  use 
the  furniture.  In  October,  1829,  the  widow 
caused  the  furniture  to  be  valued,  in  order 
to  her  taking  out  administration  to  L., 
which  she  afterwards  did.  In  1838,  the 
furniture  was  sold  by  the  defendant  (who 
had  married  another  daughter  of  L.),  with 
E.'s  concurrence.  In  1840  (disputes  hav- 
ing arisen  about  the  distribution  of  the 
proceeds),  E.  took  out  administration  to 
her  mother.  It  was  held  that  E.  could 
not  maintain  trover  for  the  furniture  with- 
out having  taken  out  administration  de 
bonis  non  to  L.  Elliott  v.  Kemp,  7  M.  & 
W.  306.  [The  title  of  an  administrator 
de  bonis  non  relates  to  the  death  of  the  tes- 
tator or  intestate  as  to  all  assets  that  re- 
main in  specie  andunadministered,  and  he 
may  recover  for  an  injury  done  to  them  be- 
fore the  date  of  his  appointment ;  nor  is 
he  estopped  by  an  illegal  act  of  a  previous 
administrator.  Bellw.  Speight,  11  Humph. 
451.  He  derives  his  title  from  the  de- 
ceased, and  not  from  the  former  executor 
or  administrator.  American  Board  of 
Commissioners  of  Foreign  Missions  Ap- 
peal, 27  Conn.  344.  To  the  administrator 
de  bonis  non  is  committed  only  the  admin- 
istration of  the  goods,  chattels,  and  credits 
of  the  deceased  which  have  not  been  ad- 
ministered. He  is  entitled  to  all  the  goods 
and  personal  estate  which  remain  in  specie. 
Money  received  by  the  former  executor  or 
administrator,  in  his  character  as  such, 
and  kept  by  itself,  will  be  so  regarded ; 
but,  if  mixed  with  the  administrator's 
own  money,  it  is  considered  as  converted, 
or,  technically  speaking,  "  administered." 
And  all  assets  of  the  testator  or  intestate 
in  the  hands  of  third  persons  at  the  death 
of  an  administrator  or  executor  intestate 


belong  to  the  administrator  de  bonis  non. 
Of  course  debts  and  choses  in  action 
not  reduced  to  possession  belong  to  this 
category.  Bradley  J.  in  Beall  u.  New 
Mexico,  16  Wallace,  535,  541 ;  ante,  539, 
note  (6) ;  Potts  v.  Smith,  3  Rawle,  361 ; 
Bell  V.  Speight,  11  Humph.  451  ;  Swink  v. 
Snodgrass,  17  Ala.  653  ;  Sloan  v.  Johnson, 
14  Sm.  &  M.  47  ;  Carrick  v.  Carrick,  23 
N.  J.  Eq.  364  ;  Slaughter  v.  Proman,  5  T. 
B.  Mon.  19;  Neale  v.  Hagthorp,  3  Bland, 
551 ;  Graves  v.  Downey,  3  Monr.  353  ; 
Gambles.  Hamilton,  7  Missou.  469  ;  State 
V.  Hunter,  15  Missou.  490;  Wiggin  v. 
Swett,  6  Met.  197,  198.  The  fact  that 
chattels  belonging  to  the  estate  of  the  in- 
testate were  in  existence  and  had  not  been 
sold  by  the  original  administrator,  would 
make  it  proper  for  the  administrator  de 
bonis  non  to  include  them  in  his  inventory. 
They  still  belong  to  the  estate  and  remain 
to  be  administered,  and  the  administrator 
de  bonis  non  is  entitled  to  receive  them,  or 
to  maintain  a  suit  for  their  value  against 
the  original  administrator.  The  chattels 
being  a  part  of  the  estate  which  the  orig- 
inal administrator  has  received,  and  has 
not  applied  in  any  manner  according  to 
his  official  duty,  he  may  be  charged  with 
their  value  in  an  action  on  his  official 
bond.  Pay  v.  Muzzey,  13  Gray,  53,  56, 57. 
"  The  administrator  de  bonis  non  becomes 
the  repi'esentative  of  the  estate;  the  unad- 
ministered  property  vests  in  him  in  trust 
for  creditors  and  legatees.  He  is  the  party 
into  whose  hands  the  balance,  if  any,  re- 
maining in  the  hands  of  the  former  ad- 
ministrator, is  to  go  to  be  administered." 
This  balance,  "  even  when  obtained  by  suit 
on  the  bond,  is  to  be  paid  into  the  hands  of 
the  administrator  debonisnon,  and  shall  be 
assets."  Shaw  C.  J.  in  Wiggin  c.  Swett, 
6  Met.  197,  198.  If  an  administrator, 
after  his  removal  from  the  administration, 
collects  money  for  which  he  has  recovered 
judgment  as  administrator,  the  adminis- 
trator de  bonis  non  may  sue  for  and  recover 
it  of  him.    Salter  v.  Cain,  7  Ala.  478.    As 
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the  administrator  de  bonis  non,  being  as  easily  distinguished  to 
be  part  of  the  testator's  effects  as  goods  in  specie.  (/)  And  wher- 
ever assets  are  in  the  hands  of  a  third  person,  at  the  death  of  an 
administrator,  or  executor  intestate,  the  administrator  de  bonis 
non  may  sue  for  their  recovery.  (^) 

There  is  such  a  privity  of  estate  between  the  former  executor 
or  administrator  and  the  administrator  de  bonis  non,  (^^)  *  that  in 
assumpsit  brought  by  the  administrator  de  bonis  non,  the  promise 
may  be  laid  to  have  been  made  to  the  former  executor  or  admin- 
istrator. (A)  So  if  a  former  administrator  enters  into  an  agree- 
ment for  the  sale  of  a  lease  of  a  chattel  interest  belonging  to  the 
intestate,  and  dies  before  the  agreement  is  completed,  the  admin- 


to  bonds  or  notes  given  to  the  original 
administrator,  as  such,  see  King  v.  Green, 
2  Stew.  133  ;  Saffran  </.  Kennedy,  7  J.  J. 
Marsh.  188.] 

(/)  ]  Salk.  306 ;  Bac.  Abr.  Executors, 
B.  2,  2;  [Finney  v.  Barnes,  17  Conn. 
420;  ante,  539,  note  (6).] 

{g}  Langford  v.  Mahony,  4  Dru.  &  War. 
81,  107,  [note  (e),  supra.]  In  Langford 
o.  Mahony,  supra,  a  firm  of  solicitors  in 
Ireland  were  employed  by  an  administra- 
tor, to  recover  ^  debt  due  to  his  intestate, 
and  they  had  a  power  of  attorney  from 
the  administrator,  who  was  resident  in 
England,  authorizing  them  to  receive 
moneys,  and  to  act  generally  for  him  in 
all  matters  connected  with  the  affairs  of 
the  administration.  The  solicitors  paid 
over  to  the  administrator  certain  sums, 
which  they  received  during  the  course  of 
the  proceedings,  and  retained  the  residue 
in  payment  of  their  costs.  The  bill  of 
costs  was  not  delivered  to  the  administra- 
tor during  his  lifetime,  but  after  his  death 
an  account  was  furnished  to  his  executors 
by  the  solicitors,  setting  forth  these  costs, 
and  applying  in  payment  thereof  the  sums 
which  they  had  retained  out  of  the  sums 
paid  to  them  in  the  course  of  the  proceed- 
ings, and  from  which  it  appeared  that  the 
costs  incurred  exceeded  the  sum  retained  by 
a  sum  of  about  lOl.  In  this  account  the 
executors  acquiesced,  although  it  did  not 
appear  that  there  ever  had  been  any  formal 
settlement  of  it ;  and  there  was  no  taxa- 


tion of  the  costs.  It  was  held  by  Sugdeu 
C.  of  Ireland,  affirming  the  order  of  the 
master  of  the  rolls,  that  an  administra- 
trix de  bonis  non  of  the  intestate  was  en- 
titled to  have  the  bill  referred  for  taxation, 
and  that,  under  the  circumstances,  the 
settlement  with  the  executors  of  the  ad- 
ministrator was  not  a  bar  to  such  right. 

ig^]  [See  ante,  461,  note  (c),  539,  note 
(6),  654,  note  (w^)  ;  Alsop  v.  Mather,  8 
Conn.  584  ;  In  Re  Small's  Estate,  5  Penn. 
St.  258  ;  American  Board  of  Commis.  for 
Foreign  Missions  Appeal,  27  Conn.  344. 
In  many  respects  there  is  no  privity  be- 
tween an  original  administrator  and  an  ad- 
ministrator de  bonis  non;  still,  in  many  re- 
spects, the  acts  and  admissions  of  the  orig- 
inal administrator  within  the  sphere  of 
his  duty  and  power,  are  obligatory  upon 
his  successor,  so  far  as  to  charge  the  estate, 
and  they  bind  the  administrator  de  bonis 
non,  because  the  estate  came  to  his  hands 
charged  with  them  by  legitimate  acts  of 
the  administrator.  Duncan  v.  Watson, 
28  Miss.  187.  See  Alsop  v.  Mather,  8 
Conn.  584.] 

(A)  Hirst  V.  Smith,  7  T.  E.  182  ;  Mose- 
ley  V.  Rendell,  L.  E.  6  Q.  B.  338 ;  Bol- 
ingbrook  v.  Kerr,  L.  E.  1  Ex.  222. 
[Whether  a  bond  payable  to  an  adminis- 
trator, as  such,  is  assets  in  the  hands  of 
an  administrator  de  bonis  non,  see  King  v. 
Green,  2  Stewart,  133;  SafFran  v.  Kenne- 
dy, 7  J.  J.  Marsh.  188.] 
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istrator  de  bonis  non  stands  in  such  privity  of  estate  that  he  will 
be  compelled  to  carry  the  agreement  into  execution,  (i) 

If  the  original  executor  or  administrator  has  fraudulently  aliened 
the  assets  for  his  own  use  in  collusion  with  the  vendee,  (A)  such 
assets  will  be  considered,  in  equity,  as  unadministered,  and  will 
consequently  pass  as  such  to  the  administrator  de  bonis  non,  (k^') 
who  in  that  character  may  apply  to  a  court  of  equity  to  have 
the  sale  set  aside,  and  to  have  the  legal  estate  conveyed  to  him. 
Thus,  in  a  modern  case,  (Z)  a  testatrix  having  directed  that  a 
leasehold  shoiild  be  sold,  and  the  money  divided  among  five  per- 
sons, the  administrator  with  the  will  annexed,  alleging  that  he 
had  become  entitled  to  it  by  an  agreement  with  the  legatees,  as- 
signed it  over  for  valuable  consideration.  And  it  was  holden, 
that,  at  his  death,  it  remained  assets  unadministered ;  and  that 
the  purchaser  must  be  directed  to  convey  it  to  the  administratrix 
de  bonis  non,  though  the  persons  beneficially  interested  were  not 
all  parties  to  the  suit.  It  must,  however,  be  observed,  that  if  the 
administrator,  in  his  character  of  administrator,  had  sold  the  prop- 
erty, and  the  purchaser  had  been  ignorant  of  the  real  nature  of 
the  transaction,  the  sale  could  not  have  been  set  aside,  (m) 

If  by  some  of  the  means  specified  in  an  earlier  part  of  this 
work,  (w)  the  property  in  any  of  the  effects  of  the  deceased  has 
been  changed  by  the  original  executor  or  administrator,  and  has 
vested  in  him  in  his  individual  capacity,  *  such  effects  will  go  to 
his  own  administrator  or  executor,  and  not  to  the  administrator 
de  bonis  non.  (n}y     Thus,  in  Drue  v.  Baylie,  (o)  an  administrator 

(t)  7  T.  R.  183,  by  Lord  Kenyon.     [So  value  of  the  chattels  to  the  use  of  which  a 
a  general  administrator  when  appointed  legatee  is  entitled  for  life  by  the  will ;   Re 
succeeds  to  all  the  rights  of  a  special  ad-  Place,    I  Redf.    Sur.   276  ;    Brownlee  v. 
ministrator.     Cowles  v.  Hayes,  71  N.  Car.  Lockwood,  20  N.J.  Eq.  239  ;  see  Anderson 
231,  232.]  V.  Miller,  6  J.  J.  Marsh.  568  ;    Smithers  v. 
(k)  See  infra,  935  et  seq.  Hooper,  23  Md.  273 ;  Ruff  v.  Smith,  31 
(F)  [Forniquet  v.  Forstall,  34  Miss.  87 ;  Miss.  59  ;  nor  is  he  chargeable  for  any  de- 
Cochran  v.  Thompson,  18  Texas,   652  ;  vastavit    or    default  of  his   predecessor. 
Swink  V.  Snodgrass,  17  Ala.  653.]  Alsop  v.  Mather,  8  Conn.  584.     This  is, 
(I)   Cubbidge  v.  Boatwright,   1   Russ.  however,  otherwise  by  the  laws  of  Ala- 
Chan.  Cas.  549.  bama,  under  which  an  administrator  de 
(m)  See  infra,  932  et  seq.  bonis  non  with  the  will  annexed  is  liable 
(n)  Ante,  646  et  seq.  for  assets  in  the  hands  of  a  former  ad- 
(rai)    [Where  an  executor  is  removed  ministrator.    Taylor  v.  Benham,  5  How. 
from  the  office,  the  person  succeeding  to  (U.  S.)  233;  Wilkinson  a.  Hunter,  37  Ala. 
the  administration  is  not  chargeable  with  268.] 
the  moneys  collected  by  the  former,  or  the  (o)  1  Preem.  462  ;  S.  C.  2  Lev.  100  ;  1 
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made  an  underlease  of  the  intestate's  term  of  years,  reserving  rent 
to  himself,  his  executors,  &c.  with  a  covenant  to  pay  the  rent,  and 
died  ;  and  it  was  holden  that  his  executor,  and  not  the  adminis- 
trator de  bonis  non,  should  have  the  rent.  So  in  Skeffington  v. 
Whitehurst,  ( jo)  it  was  holden  by  Alderson  B.  that  upon  the  death 
of  an  administrator  who  has  mortgaged  the  leasehold  estate  of  his 
intestate,  reserving  the  power  of  redemption  to  himself,  his  exec- 
utors, adtninistrators,  and  assigns,  the  equity  of  redemption  vests 
in  the  personal  representative  of  the  administrator,  and  not  in  the 
administrator  de  bonis  non  of  the  intestate.  But  on  appeal  to  the 
house  of  lords  from  this  decision,  although  it  was  affirmed  on  other 
grounds.  Lords  Cottenham,  Brougham,  and  Campbell  did  not  con- 
cur with  the  view  which  the  learned  baron  had  thus  taken  of  the 
case  ;  (g')  for  that  although  no  action  at  law  could  be  brought  on 
the  mortgage  deed,  except  in  the  name  of  the  personal  representa- 
tive of  the  administrator,  yet  when  it  is  clear  that  he  has  no  claim 
on  the  estate,  and  that  the  administrator  de  bonis  non  is  the  per- 
son to  whom  a  reconveyance  must  ultimately  be  executed,  there 
seems  no  reason  why  the  latter  should  not  be  allowed  to  file  a  bill 
against  the  mortgagee  to  redeem,  (r) 

*  Again,  the  administrator  de  bonis  non  is  entitled  to  all  debts 
due  and  owing  to  the  original  testator  or  intestate  ;  but  in  this 
instance  also,  the  original  executor  or  administrator  may,  in  some 
cases,  have  so  altered  the  property  in  a  chose  in  action,  as  to  trans- 
mit it  to  his  own  personal  representative,  and  not  to  the  adminis- 
trator de  bonis  non.     Thus,  where  A.  died  intestate,  and  his  son 

Ventr.  275  ;  3  Keb.  298,  427,  463,  495,  son  B.  as  one  which  governed  the  case  be- 
549.  In  Sury  v.  Cole,  Latch,  266,  267,  fore  him.  But  in  the  house  of  lords  it 
Jones  J.  cited  a  case,  27  Eliz.,  in  which  it  was  observed  by  Lord  Campbell,  that  in 
had  been  decided  that,  where  an  adminis-  Butler  v.  Bernard  it  seems  to  have  been 
trator  of  a  term  for  forty  years  made  a  taken  that  the  representative  of  the  ad- 
lease  for  twenty,  rendering  rent,  and  died  ministrator  had  some  claim  on  the  estate, 
intestate,  the  second  administrator  should  so  that,  when  a  reconveyance  had  been  ex- 
have  the  rent ;  which  being  denied  and  ecuted  to  him,  he  would  not  have  been  ac- 
marvelled  at,  caused  Jones  to  say,  "  Yes,  countable  to  the  administrator  de  bonis 
faith,  it  was  so  adjudge."  non ;  and  Lord  Nottingham  intimated  no 
(p)  3  y.  &  Coll.  1.  opinion  that  a  bill  to  redeem  may  not  be 
(g)  Skeffington  t).  Budd,  9  CI.  &rin.  220,  maintained  by  the  administrator  de  bonis 
248.  non,  where  the  representative  of  the  ad- 
()•)  The  decision  of  Lord  Nottingham  ministrator,  after  the  estate  had  been  re- 
in Butler  V.  Bernard,  2  Freem.  139,  C.  1 76 ;  conveyed  to  him,  might  himself  be  called 
1^.  C.  11  Vin.  Abr.  Exors.  M.  6,  pi.  7  ;  on  to  convey  to  the  administrator  de  bonis 
1  Cas.  Ch.  224,  was  considered  by  Alder-  non. 
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took  out  administration  to  him,  and  received  part  of  a  debt,  being 
rent  arrear  to  the  intestate,  and  accepted  a  promissory  note  for 
the  residue,  and  then  died  intestate ;  it  was  held  that  this  accept- 
ance of  the  note  was  such  an  alteration  in  the  property  as  vested 
it  in  the  son,  and  therefore,  on  his  death,  it  should  go  to  his  ad- 
ministrator, and  not  to  the  administrator  de  bonis  non.  (s)  So 
where  the  executor  of  the  conusee  of  a  recognizance,  before  an 
extent,  assigned  the  recognizance  to  J.  S.,  who  paid  the  "money  to 
the  executor  ;  then  the  executor  died  and  administration  de  bonis 
non  was  committed  to  the  next  of  kin  of  the  first  testator,  who 
sued  for  this  recognizance  ;  the  lord  keeper  said  it  was  like  the 
case  where  the  testator  is  indebted  to  A.,  and  B.  is  indebted  by 
bond  to  the  testator ;  and  then  the  executor  assigns  B.'s  bond  in 
satisfaction  of  the  debt  owing  to  A. ;  now  here,  the  administrator 
de  bonis  non  shall  never  recover  on  this  bond  ;  nor  more  should  he 
in  the  principal  case  upon  the  recognizance,  (i) 

But  it  should  seem  from  a  modern  case,  (u)  that  where  the  sub- 
stituted cause  of  action  is  such  that  the  first  executor*  or  ad- 
ministrator may  sue  in  his  representative  character,  the  right  of 
action  devolves  upon  the  administrator  de  bonis  non  of  the  original 
deceased ;  for  he  succeeds  to  all  the  legal  rights  which  belonged 
to  the  first  executor  or  administrator  in  his  representative  capac- 
ity, {x)  Therefore  where  a  bill  of  exchange  was  indorsed  gen- 
erally, but  delivered  to  S.  C,  as  administratrix  of  I.  C,  for  a  debt 
due  to  the  intestate,  and  S.  C.  died  before  the  bill  became  due  and 
before  it  was  paid ;  it  was  held  that  the  administrator  de  bonis  non 
of  I.  C.  might  sue  upon  the  bill.  («/)  In  such  cases  it  does  not 
follow,  because  the  administrator  de  bonis  non  may  sue,  that  the 
representative  of  the  original  executor  or  administrator  may  not 
sue  ;  there  may  be  instances  where  the  latter  might  and  ought  to 
sue,  viz,  if  the  first  administrator  or  executor  has  made  himself  a 
debtor  to  the  estate  of  the  original  deceased  for  the  amount  of  a 
bill  received  in  payment  of  a  debt  due  to  that  estate.  (2) 

(s)  Barker  u.Talcot,  1  Vern.  433;  Bac.  {x)  See  ante,  881;  [Swink  w.  Snodgrass, 

Abr.  Executors,  B.  2,  2.  17  Ala.  653  ;  Barron  v.  Vandvert,  13  Ala. 

(()  Anon.    Skin.  143;   S.  C.   semble,  2  232.] 

Ventr.  362.     See,  also,  the  case  put  by  (/)  1   B.  &  C.  150;    2  Dowl.  &  Ryl. 

Twlsden  J.  in  Miller's  case,  1  Treem.  284.  271. 

See,  also,  Dod  v.  Dod,  10  Ex.  878.  («)  By  Lord  Tenterden,  1  B.  &  C.  156. 

(u)  Catherwood  v.  Chabaud,  1  B.  &  C.  , 
150 ;  S.  C.  2  Dowl.  &  Ryl.  271. 
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With  respect  to  the  actions  commenced  before  his  time,  in  which 
an  administrator  de  bonis  non  may  proceed,  it  must  be  observed 
that  at  common  law  he  could  not  have  a  scire  facias  upon  a  judg- 
ment obtained  by  the  original  executor  or  administrator  ;  (a)  but 
this  is  remedied  by  stat.  17  Car.  2,  c.  8,  s.  2  ;  the  operation  and 
construction  of  which  statute  have  been  already  discussed.  (6) 
And  it  has  been  shown,  (c)  that  if  goods  have  been  seized  by  the 
sheriff  at  the  suit  of  a  deceased  intestate  executor  or  of  an  admin- 
istrator, the  administrator  de  bonis  non  is  entitled  to  receive  the 
proceeds  of  the  execution. 

With  respect  to  suits  in  equity,  in  the  case  of  administration 
determined  by  death,  a  revivor  by  the  administrator  de  bonis  non 
has  been  admitted.  (cZ) 

*  If  the  original  executor  or  administrator,  in  his  own  name, 
brings  trespass  for  goods  taken  out  of  his  possession,  which  were 
the  testator's  or  intestate's  and  dies,  his  own .  executor  or  adminis- 
trator must  take  execution  of  the  judgment ;  but  in  the  case  of 
an  executor  of  an  executor,  he  shall  hold  the  proceeds  of  the  exe- 
cution as  assets  of  the  first  testator,  (d^)  and  in  the  case  of  an 
executor  or  administrator  of  an  original  administrator,  or  of  an . 
administrator  of  an  original  intestate  executor,  he  shall  be  com- 
pelled in  equity  to  pay  them  to  the  administrator  de  bonis  7ion.  (e) 

If  an  administrator  has  taken  a  man  in  execution,  and  dies,  his 
executor  cannot  discharge  this  man  out  of  execution,  but  the  ad- 
ministrator de  bonis  non ;  for  he  being  taken  as  a  pledge  for  the 
debt  of  the  intestate,  shall  go  as  the  intestate's  estate  unadmin- 
istered.  (/) 

Although  marriage  is  an  absolute  unqualified  gift  by  the  wife 
to  the  husband  of  all  the  goods  and  personal  chattels    of  the  es- 
which  she  was  possessed  of  at  that  time,  or  becomes  so  executor" 
afterwards  in  her  own  right,  yet  the  marriage  makes  no   ^^°  '^  * 
gift  to  him  of  the  goods  and  chattels  which  belong  to  his   «'■*• 
wife  in  auter  droit  as  executrix  or  administratrix ;  because  such  a 
gift  might  prove  disadvantageous  to  the  creditors,  &c.  of  the  tes- 

(a)   See  ante,  899.  (d^)    [But   see   ante,  254,   note    (6)  ad 

(6)  Ante,  899.  Jinem.] 

(c)  Ante,  898.  (e)  Yaites  v.  Gough,  Yelv.  33. 

(d)  Owen   v.   Curzon,   2    Vern.   237  ;        (/)  Drue  v.  Baylye,  1  Freem.  392,  403, 
Huggins   V.   York   Build.    Comp.   2   Eq.     404,  by  Hale  C.  J. 

Cas.  Abr.  3  ;  Mitf.  pi.  64,  note  (r),  4th  ed. 
See  Bolton  v.  Powell,  2  De  G.,  M.  &  G.  1. 
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tator  or  intestate  ;  besides,  since  the  wife  takes  no  beneficial  inter- 
est in  the  property,  there  is  none  which  the  law  can  transfer  to 
her  husband.  (^) 

Hence,  if  the  husband  be  possessed  of  a  term  of  years  in  right 
of  his  wife,  as  executrix  or  administratrix,  and  have  the  reversion 
in  fee  in  himself,  the  term  will  not  be  merged.  (A)  So  a  bond 
debt,  due  to  a  wife  in  the  character  of  an  executrix,  will  not  pass 
to  the  assignees  under  the  bankruptcy  of  her  husband,  (i) 

Hence,  also,  in  case  of  the  husband's  death,  the  estate  of  *  the 
wife  as  executrix  or  administratrix,  never  having  been  divested, 
shall  survive  to  her ;  and  if  she  die  before  her  husband,  it  shall 
not  survive  to  him,  inasmuch  as  it  belonged  to  him  merely  in  her 
right,  as  representative  of  the  deceased,  (k')  Therefore,  such  of 
the  personal  assets  as  remain  outstanding  shall  pass,  if  she  was  an 
executrix,  to  her  executor,  if  she  make  a  will  appointing  one 
(which  we  have  seen  she  may  do  without  her  husband's  as- 
sent) ;  (1}  or  otherwise  to  the  administrator  de  bonis  non  of  the 
original  deceased ;  though  with  respect  to  the  assets  which  may 
have  been  received  by  the  feme  executrix  during  the  marriage, 
and  not  disposed  of,  they  immediately  become  the  husband's  prop- 
erty, and  do  not  pass  from  him,  like  the  outstanding  assets  on  her 
decease,  (m) 

Still  the  husband  is  entitled,  as  it  will  appear  in  the  proper 
place,  (n)  to  administer  in  his  wife's  right,  for  his  own  safety,  lest 
she  misapply  the  funds,  in  which  case  he  would  be  liable.  Inci- 
dent to  this  right,  he  has  the  power  of  disposition  over  the  per- 
sonal estate  vested  in  his  wife  as  executrix  or  administratrix,  (o) 
And  thus  (though  at  the  same  time  he  may  make  himself  liable 
upon  a  devastavit')  he  may  change  the  nature  of  the  whole  prop- 
erty, so  as  to  vest  it  in  himself,  (p) 

In  Bathe  v.  The  Bank  of  England,  (9)  a  married  woman  de- 

(g)  Co.  Lit.  351 ;  Thompson  u.  Pinchell,  («)  Infra,  pt.  iii.  bk.  i.  ch.  iii. 

11  Mod.  178;  1  Roper  Husband  &  Wife,  (o)   Jenkins,  cent.  2,  case  56;  Eoper, 

187,  2ded.  ubi  supra, 

(h)  1  Koper  Husband  &  Wife,  188,  2d  (p)  See  Ankerstein  v.  Clarke,  4  T.  E. 

ed. ;  ante,  640.  617,  in  which  case  it  was  holden  that  if  a 

(t)  Ludlow  V.  Browning,  11  Mod.  138.  bond   be  given  to  husband  and  wife  ad- 

,{k)  Wentw.  Off.  Ex.  370,  Uth  ed.  ministratrix,  the  husband  alone  may  de- 

{l)  Ante,  53,  54.  elare  on  it  as  on  a  bond  made  to  himself, 

(m)   Hodsden  v.  Lloyd,  2  Bro.  C.  C.  (g)  4  Kay  &  J.  564. 

543  ;  ante,  54. 
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serted  by  her  husband,  was  left  executrix  and  residuary  legatee 
under  a  will ;  after  proving  which,  she  obtained  from  a   As  to  an 
magistrate,  under  the  21st  section  of  the  divorce  and   vested  in 
matrimonial  causes  act  (20  &  21  Vict.  c.  85),  an  order  for  ecutrix^^" 
the  protection  of  her  property,  (r)     And  it  was  held  by   afterapro- 
*  Wood  V.  C.  that  she  was  entitled  to  transfer  consols   iJer  under 

the  divorce 

standing  in  the  name  of  her  testatrix  in  the  books  of  the   act. 
bank  of  England,  and  to  receive  dividends  thereon,  as  if  she  were 
a  feme  sole  ;  and  his  honor  thought  the  same  rule  would  have  ap- 
plied if  she  had  been  merely  executrix,  without  taking  any  bene- 
ficial interest  under  the  will. 

And  now  by  stat.  21  &  22  Vict.  c.  108,  s.  7,  it  is  expressly  en- 
acted, that  "  the  provision  in  this  act,  and  in  the  stat.  20  2i&  22 
&  21  Vict.  c.  85,  respecting  the  property  of  a  wife  who  108. 
has  obtained  a  decree  for  judicial  separation  or  an  order  for  pro- 
tection, shall  be  deemed  to  extend  to  property  to  which  such  wife 
has  become  or  shall  become  entitled  as  executrix,  administratrix, 
or  trustee,  since  the  sentence  of  separation,  or  the  commencement 
of  the  desertion  (as  the  case  may  be),  and  the  death  of  the  tes- 
tator or  intestate  shall  be  deemed  to  be  the  time  when  such  wife 
became  entitled  as  executrix  or  administratrix." 

As  to  the  wife's  power  over  her  estate  as  executrix,    Tiie  wife's 

•  11    1  -1  •        1  I-  N     power  over 

it  Will  be  proper  to  consider  the  question  hereafter,  (s)    her  estate 
together  with  the  subject  of  the  power  of  a  feme  covert  tnx. 
executrix  or  administratrix  generally. 

(t)  See  ante,  59,  60.  [&)  Pt.  in.  bk.  i.  ch.  iv. 

[923] 


END  OF  PART  THE   SECOND. 


PART  THE  THIRD. 


OF  THE   POWERS   AND   DUTIES  OF  AN   EXECUTOR  OR 
ADMINISTRATOR. 


BOOK  THE  FIRST. 


OF  THE  POWER  AND  AUTHORIxy  OF  AN  EXECUTOR  OR  ADMINIS- 
TRATOR. 


CHAPTER  THE  FIRST. 

OF  THE  POWER  AND  AUTHORITY  OF  AN  EXECUTOR  OK  ADMIN- 
ISTRATOB  GENERALLY. 

After  the  administration  is  granted,  the  power  of  an  admin- 
strator  is  equal  to,  and  with,  the  power  of  an  executor,  (a) 

It  has  already  appeared  in  the  course  of  the  inquiry  into  the 
Power  of  quahty  and  quantity  of  the  estate  of  an  executor  or  ad- 
adminis-  ministrator,  that,  as  an  executor  or  administrator  has 
bring  ac-  *^®  ^^™®  property  in  the  personal  effects  as  the  deceased 
tions.  jbad  when  living,  so  he  has  the  same  power  to  bring  ac- 

tions to  recover  them.  (6)  It  is  clear  that  an  *  executor  de  son 
tort  cannot  bring  any  action  in  right  of  the  deceased,  (c) 

(a)  Touchst.   474.     [An   administrator  (6)  Ante,  785  et  seq.    In  Cobbett,  exec- 

witli  tlie  will  aonexed  has  no  authority  to  utor  of  Boxall,  v.  Glutton  and  another,  2 

execute  a  power  in  trust  relative  to  real  C.  &  P.  471,  a  relation  of  the  defendants 

estate,  given  to  an  executor  by  the  will,  had  in  his  possession  a  box  containing 

Dunning  v.  Ocean  National  Bank  of  the  papers  belonging  to  the  deceased.    The 

City  of  N.  Y.  6  Lansing,  296,  299,  and  box,  with  its  contents,  was  sent  by  him  to 

cases.]  the  office  of  the  defendants,  who  were  solic- 

(c)  Bro.    Abr.  Administration,    8.     It  to  maintain  an  action  for  taking  them 

should,  however,  be  observed,  that  an  ex-  away,  or  injuring  them,  against  a  mere 

ecutor  de  son  tart,  being  in  possession  of  wrong-doer.     See  ante,  305. 
goods  of  the  deceased,  has  sufficient  title 
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Within  a  convenient  time  after  the  testator's  death,  or  the  grant 
of  administration,  the  executor  or   administrator  has  a   „ 

'  Power  of 

right  to  enter  the  house  descended  to  tlie  heir,  in  order  executor 
to  remove  the  goods  of  the  deceased ;  (d)  provided  he  do  the  house 
so  without  violence ;  as,  if  the  door  be  open,  or  at  least  °  ^  ^"' 
the  key  be  in  the  door ;  and,  although  the  door  of  entrance  into 
the  hall  and  parlor  be  open,  he  cannot  therefore  justify  forcing 
the  door  of  any  chamber,  to  take  the  goods  contained  in  it; 
but  is  empowered  to  take  those  only  which  are  in  such  rooms  as 
are  unlocked,  or  in  the  door  of  which  he  shall  find  the  key.  (e) 
He  has,  also,  a  right  to  take  deeds  and  other  writings  relative  to 
the  personal  estate  out  of  a  chest  in  the  house  if  it  be  unlocked,  or 
the  key  be  in  it ;  but  he  has  no  right  to  break  open  even  a  chest. 
If  he  cannot  take  possession  of  the  effects  without  force,  he  must 
desist,  and  resort  to  this  action.  (/)  On  the  other  hand,  if  the 
executor  or  administrator,  on  his  part,  be  remiss  in  removing  the 
goods  within  a  reasonable  time,  the  heir  may  distrain  them  as 
damage  feasant,  (g') 

Where  a  lessee  for  years  underlets  the  land  and  dies,  his  per- 
sonal representative  may  distrain,  at  common  law,  for   Power  of 

.  .,,.,..  executorto 

*  the  arrears  of  rent  which  became  due  in  the  lifetime  distrain. 
of  the  deceased ;  because  these  arrears  were  never  severed  from 
the  reversion,  but  the  executor  or  administrator  has  the  reversion 
and  the  rent  annexed  thereto,  in  the  same  plight  as  the  deceased 
himself  had  it ;  and  it  is  not  like  a  reversion  which  descends  to 
the  heir,  while  the  arrears  go  to  the  executor  or  administrator.  (A) 

itors,  to  be  delivered  to  the  plaintiff,  as  tions,  when  he  enters  into  an  agreement 

executor,  on  his  giving  a  schedule  of  the  with  the  debtors  of  an  estate  to  extend 

deeds  contained  in  the  box.     The  plain-  the  time  of  payment  beyond  that  fixed  by 

tiff  demanded  the  box  and  its  contents  the  original   contract.    Landry  v.  Delas, 

from  the  defendants,  but  they  refused  to  25  La.  Ann.  181.    So,  when  he  agrees  to 

deliver  it  up,  unless  the  plaintiff  would  accept  a  Confederate  money  contract  as  a 

give  them  a  schedule  of  its  contents.  And  novation  of  a  liability  due  to  the  estate. 

Lord  Tenterden  held  that  the  defendants  Scott  v.  Atchison,  36  Texas,  76.] 

had  no  right  to  insist  on  the  inventory,  (d)  Wentw.  Off.  Ex.  202,  14th  ed. 

before  they  gave  up  the  box;  that  the  (e)  lb. ;  Toller,  255. 

plaintiff,  as  executor,  was  entitled  to  the  (/)  Wentw.  Off.  Ex.  81,  202,  14th  ed. 

possession  of  the  papers  of  the  deceased ;  (g)  Wentw.    Off.    Ex.   202,   14th  ed. ; 

and  that,  being  so,  he  was  entitled  to  bring  Plowd.  280,  281 ;  Stodden  v.  Harvey,  Cro. 

an  action  of  trover,  on  the  defendants'  re-  Jac.  204. 

fusal  to  give  them  up.     [It  is  held  that  an  (h)  Wade  v.  Marsh,  1  Roll.  Abr.  672, 

administrator  exceeds   his  proper   func-  tit.  Distress,  O.  13  ;  S.  C.  Latch,  211. 

[927] 


994  OF  THE  POWER  OF  AN  EXECUTOR.         [PT.  III.  BK.  I. 

But,  at  common  law,  the  executors  or  administrators  of  a  man 
seised  of  a  rent-service,  rent-charge,  rent-seek,  or  fee-farm,  in  fee- 
simple,  or  fee-tail,  or  for  his  own  life  or  fur  autre  vie,  could  not 
distrain  for  the  arrears  incurred  in  the  lifetime  of  the  testator  or 
intestate,  (i)  To  remedy  this,  the  statute  32  Hen.  8,  c.  37,  was 
32  Hen.  8,  passed,  which,  after  reciting  that,  "  Forasmuch  as  by 
"■  ^^''  the  order  of  the  common  law,  the  executors  or  adminis- 

trators of  tenants  in  fee-simple,  tenants  in  fee-tail,  and  tenants 
for  term  of  lives,  of  rent-services,  rent-charges,  rent-seeks,  and 
fee-farms,  have  no  remedy  to  recover  such  arrearages  of  the  said 
rents  or  fee-farms  as  were  due  unto  their  "testators  in  their  lives, 
nor  yet  the  heirs  of  such  testator,  nor  any  person  having  the  re- 
version of  his  estate  after  his  decease  may  distrain,  or  have  any 
lawful  action,  to  levy  any  such  arrearages  of  rents  or  fee-farms 
due  unto  him,  in  his  life  as  aforesaid  ;  by  reason  whereof  the  ten- 
ants of  the  demesne  of  such  lands,  tenements,  or  hereditaments,  out 
of  the  which  such  rents  were  due  and  payable,  who  of  right  ought 
to  pay  their  rents  and  farms  at  such  days  and  terms  as  they  were 
due,  do  many  times  keep,  hold,  and  retain  such  arrearages  in 
their  own  hands,  so  that  the  executors  and  administrators  of  the 
persons  to  whom  such  rents  or  fee-farms  were  due  cannot  have  or 
come  by  the  said  arrearages  of  the  same  towards  the  payment  of 
Executors,  'he  debts  and  performance  of  the  will  of  the  said  testa- 
have"a^  tors  ; "  proceeds  to  enact,  "  That  the  executors  and  ad- 
tion,  and      ministrators  of  every  such  person  or  persons  unto  whom 

distrain  for  ,.       .-  •  i     ti  i 

rent  due  to  any  such  rent  or  lee-iarm  is  or  shall  be  due,  and  *  not 
tor  "in  his  paid  at  the  time  of  his  death,  shall  and  may  have  an 
lifetime:  actioti  of  debt  for  all  such  arrearages,  against  the  tenant 
or  tenants,  that  ought  to  have  paid  the  said  rent  or  fee-farms  so 
being  behind  in  the  life  of  their  testator,  or  against  the  executors 
and  administrators  of  the  said  tenants  ;  and  also,  furthermore,  it 
shall  be  lawful  to  every  such  executor  and  administrator  of  any 
such  person  or  persons  unto  whom 'such  rent  or  fee-farm  is  or  shall 
be  due,  and  not  paid  at  the  time  of  his  death  as  aforesaid,  to  dis- 
train for  the  arrearages  of  all  such  rents  or  fee-farms,  upon  the 
lands,  tenements,  and  other  hereditaments  which  were  charged 
with  the  payment  of  such  rents  or  fee-farms,  and  chargeable  to 
the  distress  of  the  said  testator,  so  long  as  the  said  lands,  tene- 
ments, or  hereditaments  continue,  remain,  and  be  in  the  seisin  or 

(j)  Co.  Lit.  162  a;  [Bagwell  v.  Jamison,  1  Cheves  (S.  Car.),  249.] 
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possession  of  the  said  tenant  in  demesne,  who  ought  immediately 
to  have  paid  the  said  rent  or  fee-farm  so  being  behind,  to  the  said 
testator  in  his  life,  or  in  the  seisin  or  possession  of  any  other  per- 
son or  persons  claiming  the  said  lands,  tenements,  and  heredita- 
ments, only  by  and  from  the  same  tenant  by  purchase,  gift,  or 
descent,  in  like  manner  and  form  as  their  said  testator  might  or 
ought  to  have  done  in  his  lifetime,  and  the  said  executors  and 
administrators  shall,  for  the  same  distress,  lawfully  make  avowry 
upon  their  matter  aforesaid." 

And  by  section  4,  "  If  any  person  or  persons  which  now  have, 
or  hereafter  shall  have,  any  rents  or  fee-farms  for  term   Distress 
of  life  or  lives  of  any  other  person  or  persons,  and  the   J™  *  ™^< 
said  rent  or  fee-farm,  now  be,  or  hereafter  shall  be  due,    whereof 
behind,  and  unpaid  in  the  life  of  such  person  or  persons   upon  an- 
for  whose  life  or  lives  the  estate  of  the  said  rent  or  fee-   being 
farm  did  depend  or  continue,  and  after  the  said  person  or    ^^^^' 
persons  do  die,  then  he  unto  whom  the  said  rent  or  f^e-farm  was 
due  in  form   aforesaid,  his  executors  or  administrators,  shall  and 
may  have  an  action  of  debt  against  the  tenant  in  demesne,  that 
ought  to  have  paid  the  same  when  it  was  first  due,  his  executors 
and  administrators,  and  also  distrain  for  the  same  arrearages  upon 
such  lands  and  tenements,  out  of  the  which  the  said  *  rents  or  fee- 
farms  were  issuing  and  payable,  in  such  like  manner  and  form  as 
he  ought  or  might  have  done,  if  such  person  or  persons  by  whose 
death  the  aforesaid  estate  in  the  said  rents  and  fee-farms  was  de- 
termined and  expired,  had  been  in  full  life  and  not  dead ;  and  the 
avowry  for  the  taking  of  the  same  distress  to  be  made  in  manner 
and  form  aforesaid." 

In  an  early  case  (^)  upon  the  construction  of  this  statute,  it  was 
considered  that  it  did  not  extend  the  remedy  by  distress  to  those 
persons  who  had  remedy  by  action  of  debt  at  con^mon  law ;  and 
therefore  it  was  said  that  the  executors  of  tenant  for  life  could  not 
distrain.  Q)  However,  in  Hil.  term,  8  &  9  W.  3,  the  court  of 
C.  B.  denied  the  resolution  in  the  above  case  to  be  law  ;  and  laid 
down  that  the  statute  is  remedial,  and  shall  extend  to  all  tenants 
for  life.  And  that  the  law  had  always  been  taken  to  be  so  since 
the  statute,  and  had  never  been  questioned,  (m) 

(k)  Turner  v.  Lee,  Cro.  Car.  471.  (m)   Hool  u.  Bell,  1   Ld.   Raym.   172. 

(I)  See  ante,  821,  that  executors  of  ten-  See  Co.  Lit.  162  a,  162  b,  and  Hargrave's 

ant  for  life  of  a  rent  could  bring  debt  at  notes  (298),  (299). 

common  law.  r929T 
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The  statute  applies  only  to  cases  in  which  the  owner  of  the  rent, 
if  he  had  lived,  might  have  distrained ;  and  therefore,  if  the  rent 
be  in  arrear,  and  the  owner  grants  away  his  interest  and  dies,  his 
executors  or  administrators  shall  have  no  remedy  for  these  ar- 
rearages, (n) 

The  statute  gives  the  power  of  distress  upon  the  lands  out  of 
which  the  rent  is  reserved,  so  long  as  they  continue  in  the  hands 
of  him  from  whom  the  rent  is  due,  or  of  any  person  representing 
or  claiming  title  through  or  under  him,  by  purchase,  gift,  or  de- 
scent, ad  infinitum,  (o)  But  they  cannot  be  distrained  upon  for 
such  rent,  if  they  be  in  the  hands  of  one  claiming  paramount  to 
him ;  and  therefore,  if  the  lord  enter  upon  the  grantor  for  an  es- 
cheat, the  land  shall  not  be  distrained  upon  for  arrears  of  rent,  (jo) 
So  where  a  man  *  makes  a  lease  for  life,  rendering  rent,  remainder 
for  life,  remainder  in  fee,  and  after  the  accruing  of  rent  from  the" 
first  tenant  for  life,  the  lord  dies  and  then  the  tenant  for  life  dies, 
the  executors  cannot  distrain  upon  the  remainder-man  ;  because 
he  claims  not  by  or  from  the  tenant  for  life.  Qq)  And  if  tenant 
in  tail  grants  a  rent  for  life,  and  die,  the  executor  of  the  grantee 
cannot  distrain  upon  the  issue  in  tail,  who  comes  in  under  the 
original  gift  in  tail,  and  not  under  the  grantor  of  the  rent,  (r) 
But  if  a  man  grant  a  rent-charge  to  A.  for  the  life  of  B.  and  lets 
the  land  to  C.  for  life,  the  remainder  to  D.  in  fee,  the  rent  is  in 
arrear  for  many  years,  B.  dies,  and  afterwards  C.  dies;  A.  may 
distrain  D.  in  remainder  for  all  the  arrears,  by  the  latter  branch 
of  the  statute,  (s) 

All  manner  of  arrears  of  rent  issuing  out  of  a  freehold  or  inher- 
itance, whether  they  be  in  money,  or  in  corn,  cattle,  fowls,  pepper, 
spurs,  gloves,  or  any  other  profit  to  be  delivered,  are  within  the 
statute,  and  that  whether  they  be  annual,  or  every  two,  three,  or 
four  years.  But  work-days,  or  any  corporal  service  or  the  like, 
are  not  within  it.  (f)     Neither  are  arrears  of  a  nomine  pcencB.  (u) 

It  has  been  holden  that  rents  issuing  out  of  freehold  lands  are 
alone  within  the  statute  ;  consequently  that  it  does  not  extend  to 

(n)  Co.  Lit.  162  h ;  Ognell's  case,  4  Co.  Lord  Fairfax  o.   Lord    Derby,  2  Vern. 

50  b.  612. 

(o)  Co.  Lit.  162  b;  Ognell's  case,  4  Co.  (s)  Co.  Lit.  162  6;  Edrich's  case,  5  Co. 

50  5.  118. 

{p)  Co.  Lit.  162  b.  (()  Co.  Lit.  162  6. 

(q)  Co.  Lit.  162  b.  (u)  lb. 

(r)  Lambert  v.  Austin,  Cro.  Eliz.  333 ; 
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enable  executors  or  administrators  to  distrain  for  the  arrears  of 
rents  issuing  out  of  copyhold,  (a;) 

*  If  a  man  makes  a  lease  for  life  or  lives,  or  a  gift  in  tail,  re- 
serving a  rent,  this  is  a  rent-service  within  the  statute  of  Distress  by 
Hen.  8.  (y)  But  whether  if  a  person  seised  in  fee  of  land  f^sor  who 
demises  it  for  years,  reserving  rent,  his  executor  or  ad-  f  ^f^^^^^ 
ministrators  could,  under  this  statute,  distrain  for  arrears  »f "'  ^JH- 
of  rent  incurred  in  his  lifetime,  was  a  question  which  had  been 
much  discussed,  (z)  and  was  not  settled  until  the  cases  of  Prescott  v. 
Boucher,  (a)  and  Jones  v.  Jones,  (6)  which  decided  the  point  in 
the  negative  ;  on  the  ground  that  the  deceased  was  not  tenant  in 
fee-simple,  or  indeed  tenant  at  all,  of  the  rent. 

But  now  by  statute  3  &  4  W.  4,  c.  42,  s.  37,  it  is  enacted, 


(x)  Appleton  v.  Doily,  Yelv.  135 ;  Bull. 
N.  P.  57.  But  in  Gilb.  Ten.  186,  187, 
188,  there  is  the  following  passage  :  "  In 
the  supplement  to  my  Lord  Coke's  treat- 
ise of  Copyholds  (s.  21,  Tracts,  216),  it  is 
said  that  the  32  Hen.  8,  o.  8,  concerning 
remedies  for  arrears  of  rent,  extends  not 
to  copyholds.  To  prove  which,  a  case  is 
cited  in  2  Leon.  109,  which  is  this:  A  lord 
of  a  manor,  whereof  were  divers  copy- 
holders, granted  a  rent-charge  for  life,  and 
afterwards  made  a  feoffment  of  the  manor 
to  J.  S.  in  fee,  who  granted  a  copyhold  for 
life  to  B. ;  J.  S.  died,  and  the  grantee  of 
rent  died,  and  his  executors  distrained 
for  the  arrears  inB.'s  copyhold  lands;  and 
it  is  there  said  it  was  held  by  the  court 
that  the  distress  was  not  well  taken  ;  and 
the  reason  is,  because  the  words  of  the 
statute  are  claiming  only  by  and  from  Mm  ; 
and  the  copyholder  doth  not  only  claim 
by  his  grantor,  but  by  custom.  This  opin- 
ion, as  it  seems,  was  upon  the  first  hear- 
ing of  the  cause ;  for  the  very  case  is  re- 
ported quite  con  trary  by  the  same  reporter ; 
2  Leon.  152 ;  3  Leon.  59 ;  Moore,  812 ;  and 
it  is  said  to  be  resolved  by  all  the  judges 
but  Fenner,  that  the  copyhold  should  be 
charged  with  the  rent-charge;  for  the  cus- 
tom is  no  part  of  his  title,  but  only  ap- 
points how  he  shall  hold;  and  since  it 
was  charged  in  the  lord's  hands,  it  is 
plainly  within  the  intent  and  meaning  of 
the  act,  as  well  as  the  words,  to  be  charged 


in  the  copyholder's  hands;  and  to  this 
purpose  there  is  a  case  in  Dyer,  270  b,  ad- 
judged. But  if  the  case  were  adjudged, 
that  the  lands  should  not  be  charged  in 
the  copyholder's  hands  on  that  reason, 
that  he  doth  not  claim  only  by  and  from, 
&c.  but  by  custom,  yet  that  would  never 
warrant  so  general  a  conclusion  that  the 
statute  in  no  other  part  should  extend  to 
copyholds,  and  that  if  a  rent  were  granted 
out  of  a  copyhold  in  fee,  and  the  grantee 
died,  that  his  executors  should  not  have 
debt  or  distrain.  But  turn  the  tables,  and 
if  the  act  of  parliament  doth  in  point  ex- 
tend to  copyholds,  as  lands  that  are 
claimed  by,  &c.  and  that  which  in  this 
case  only  doth  make  a  doubt,  is  overruled, 
then  this  is  a  strong  argument,  that  in 
other  cases,  where  that  is  not  which  occa- 
sioned the  doubt,  the  statute  shall  extend 
to  copyholds,  especially  since  the  act  was 
made  to  remedy  an  apparent  wrong,  and 
doth  no  harm  either  to  lord  or  tenant." 

(.V)  Co.  Lit.  162  6. 

{z)  Renvin  v.  Watkin,  Selw.  N.  P.  678, 
8th  ed.;  Powell  u.  Killick,  lb.;  BuU.'n. 
P.  57  ;  Crockerell  v.  Owerell,  Holt,  417  ; 
Meriton  v.  Gilbee,  8  Taunt.  159;  S.  C.  2 
Moore,  48 ;  Martin  v.  Burton,  1  Brod.  & 
Bing.  279 ;  S.  C.  3  Moore,  608  i  Staniford 
V.  Sinclair,  2  Bing.  193 ;  S.  C.  9  Moore, 
376. 

(a)  3  B.  &  Ad.  849. 

(6)  3  B.  &  Ad.  967. 
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"  that  it  shall  be  lawful  for  the  executors  or  administrators  *  of 
3  &  4  W.   ^^J  lessor  or  landlord  to  distrain  upon  the  lands  demised 

4,  c.  42.  for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to 
such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor 
or  landlord  might  have  done  in  his  lifetime." 

By  sect.  38,  it  is  further  enacted,  "  that  such  arrearages  maybe 
distrained  for  after  the  end  or  determination  of  such  term  or  lease 
at  will,  in  the  same  manner  as  if  such  term  or  lease  had  not  been 
ended  or  determined,  provided  that  such  distress  be  made  within 
the  space  of  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  during  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  became  due ;  provided  also,  that 
all  and  every  the  powers  and  provisions  in  the  several  statutes 
made  relating  to  distresses  for  rent  shall  be  applicable  to  the  dis- 
tresses so  made  as  aforesaid." 

If  an  administrator  makes  an  underlease  of  a  term  of  years  of 
the  deceased,  reserving  rent  to  himself,  his  executors. 

Executor         n-ii  iniii-  i  iii 

of  adminis-  &c.  it  has  been  held  that  his  executors,  and  not  the  ad- 
has  under-  miuistrator  de  bonis  non,  shall  have  the  rent ;  but  it 
'®''  should  seem  that  they  cannot  distrain  for  it ;  (c)  because 

the  reversion  belongs  to  the  administrator  de  bonis  non ;  and  a 
reversion  is  necessary  to  found  the  remedy  by  distress,  (d) 

The  execu-       It  is  a  general  rule  of  law  and  equity,  that  an  executor 

f^DF  DflS  9,11 

absolute  or  administrator  has  an  absolute  power  of  disposal  over 
thr^'hoie'^  the  whole  personal  effects  of  his  testator  or  intestate,  (d}^ 
est™e°^^       and  that  they  cannot  be  followed  by  creditors,  (e)  much 

(c)  Drue  u.  Baylye,  1  Freera.  392,  404 ;     v.  Digges,  2   Dow  &   CI.  180;  Burne  w. 

5.  C.  2  Lev.  100;  1  Ventr.  275;  3   Keb.     Richardson,  4  Taunt.  720. 

298,  427,  463,  495,  549.     See  ante,  918.  (d^)  {Ante,  643  ;  Mead  u.  Byington,  10 

(d)  See  Brawley  i>.  Wade,  1  M'CIel.  Vt.  116;  Yerger  v.  Jones,  16  How.  37; 
664;  Preece  D.  Conie,  5  Bing.  24  ;  Pluck     Hunter   o.    Lawrence,   11    Grattan,   117; 


(e)  Nor  can   they  be  followed  by  one  right  to  sue  the  executor  and  to  obtain  a 

who  has  paid  oiF  a  debt  of  the  testator's,  decree  against  him.    But  it  is  doubtful 

or  who  has  made  advances  to  the  executor  whether   upon   a  common    decree   for  an 

to  enable  him  to  do  so.    Haynes  v.  For-  account  any  right  would  attach  upon  the 

shaw,   11   Hare,  93.    It   is   plain   that   a  leaseholds  or  upon  any  specific  chattels, 

creditor  has  no  specific  right  against  the  unless  the  decree  also  directed  a  sale  of 

leaseholds,  or  against  any  other  chattel  of  such  leaseholds  or  chattels.    Per  Wood  V. 

the  deceased  debtor  of  which  the  executor  C.  in   Simpson  ti.  Morley,  2  Kay  &  J.  71, 

may  have  taken  possession.     He  has  a  75,  76. 
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less  by  legatees,  *  either  general  or  specific,  into  the    the  assets 
hands  of  the  alienee.  (/)     The  principle  is,  that  the  ex-   followed 


Bond  V.  Ziegler,  1  Kelley,  324 ;  Meld  v. 
Schieffelin,  7  John.  Ch.  155;  Eayner  u. 
Pearsall,  3  John.  Ch.  578 ;  Hertell  v.  Bo- 
gert,  9  Paige,  57.  By  the  general  rule  of 
law,  an  executor  has  authority,  by  virtue 
of  his  office,  to  transfer  notes  due  to  his 
testator,  and  the  securities  held  for  their 
payment.  Wells  J.  in  Clark  v.  Blacking- 
ton,  110  Mass.  374,  375;  Gray  ti.  Armis- 
tead,  6  Ired.  Eq.  74 ;  Bradshaw  v.  Simp- 
son, 6  Ired.  Eq.  243 ;  ante,  687,  note  {z) ; 
Hamrick  v.  Craven,  39  Ind.  241  ;  Hough 
V.  Bailey,  32  Conn.  288  ;  Makepiece  v. 
Moore,  10  111.  474.  The  executor  of  a 
deceased  partner,  may  sell  the  interest  of 
his  testator  in  the  assets  of  the  firm  to  the 
surviving  partner,  and  may  take  a  chose  in 
action  in  payment.  Roys  v.  Vilas,  18 
Wis.  169.  One  who  is  the  administrator 
of  two  estates  may  elect  and  determine 
to  which  of  the  two  certain  property  be- 
longs. But  the  act  manifesting  such  de- 
termination must  be  definite,  clear,  and 
certain,  and  not  ambiguous  or  doubtful, 
to  estop  him  from  afterwards  asserting 
title.  M'Ciane  v.  Spence,  11  Ala.  172; 
S.  C.  6  Ala.  894 ;  Draughon  v.  French,  4 
Porter,  352.  For  greater  security  of  ex- 
ecutors and  administrators  in  Massachu- 
setts, their  sales  of  the  personal  property 
may  be  made  under  protection  of  an  order 
of  the  probate  court,  which  is  authorized, 
by  statute,  upon  application  of  an  exec- 
utor or  administrator  or  of  any  person  in- 
terested in  the  estate,  after  the  return  of 
the  inventory,  to  order  any  part  or  all  of 
the  personal  estate  to  be  sold  by  public 
auction  or  private  sale,  as  shall  be  deemed 
most  for  the  interest  of  all  concerned ; 
and  the  executor  or  administrator  shall 
account  therefor  at  the  price  for  which  it 
sells.  So  the  probate  court  upon  petition 
of  the  executor  or  administrator,  and  after 
notice  to  all  parties  interested,  and  a  hear- 
ing, may  for  the  purpose  of  closing  the 
settlement  of  an  estate,  license  the  exec- 
utor or  administrator  to  sell  and  assign 
any  outstanding  debts,  claims,  and  assets 


which  cannot  be  collected,  received,  or  de- 
termined without  inconvenient  delay.  The 
sale  shall  be  conducted  in  manner  ordered 
by  the  court.  Genl.  Sts.  c.  98,  §§  3,  4. 
In  some  states  executors  and  administra- 
tors are  required  by  statutes  to  sell  the 
personal  estate  of  the  deceased  at  public 
auction,  or  in  such  manner  as  the  court 
having  jurisdiction  may  order.  In  such 
states  the  purchaser  must  see  that  the  ex- 
ecutor or  administrator  makes  the  sale  ac- 
cording to  the  statute  or  order.  Bond  v. 
Zeigler,  1  Kelley,  324 ;  Bond  o.  Barks- 
dale,  4  Desaus.  526 ;  Baines  v.  McGce,  1 
Sm.  &  M.  208 ;  Fambro  v.  Gautt,  12  Ala. 
305.  Executors  and  administrators  who 
sell  the  property  of  the  deceased  at  an  in- 
adequate price  may  be  held  responsible 
for  the  actual  value  at  the  time  of  sale. 
Matter  of  Saltus,  3  Abb.  (N.  Y.)  App. 
Dec.  243.] 

(/)  Whale  V.  Booth,  4  T.  R.  625,  note 
to  Farr  v.  Newman  ;  Nugent  v.  Giffard,  1 
Atk.  463  ;  [Overfield  v.  Bullitt,  1  Missou. 
749;  Hough  </.  Bailey,  32  Conn.  288; 
Makepeace  w.  Moore,  10  111.  474;  Walker 
<;.  Craig,  18  111.  116;  Speelman  v.  Cul- 
bertson,  15  Ind.  441  ;  Thomas  v.  Eeisler, 
3  Ind.  369  ;  Wilson  v.  Doster,  7  Ired.  Eq. 
231 ;  Polk  V.  Robinson,  7  Ired.  Eq.  235.] 
See,  also,  Spackman  v.  Timbrell,  8  Sim. 
260,  where  a  testator  bequeathed  leaseholds 
to  his  son,  and  appointed  him  and  another 
person  his  executors.  Three  years  after 
the  testator's  death,  the  son  settled  the 
leaseholds,  on  his  marriage;  and  Sir  L. 
Shadwell  V.  C.  held  that  as  against  the 
son's  wife  and  children,  the  property  was 
not  liable  to  the  testator's  creditors.  See, 
also,  Dilkes  v.  Broadmead,  2  De  G.,  P.  & 
J.  566,  accord.  So  where  an  executrix, 
after  probate  and  after  judgment  recovered 
against  her  for  a  debt  due  from  her  tes- 
tator, assigned  all  his  property  and  effects 
to  trustees  for  the  benefit  of  his  creditors, 
the  assignment  was  held  valid  as  against 
the  judgment  creditor.  Wolverhampton 
Bank  v.  Marston,  7  H.  &  N.  148. 
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hands^of  ^'''itor  or  administrator,  in  many  instances,  must  sell,  in 
his  alienee:  order  to  perform  his  duty  in  paying  debts,  &c.  ;  and  no 
one  would  deal  with  an  executor  or  administrator,  if  liable  after- 
wards to  be  called  to  account.  (^) 

The  power  of  the  executors  to  dispose  of  a  chattel  specifically 
cmc'ie'^a^  bequeathed  seems  to  have  been  formerly  questioned  ;  (A) 
cies:  but  Succeeding  cases  in  modern  times  have  established 

it  beyond  dispute,  (i) 

*  As  an  executor  may  absolutely  dispose  of  the  testator's  assets 
the  execu-  for  the  general  purposes  of  the  will,  there  seems  no  good 
mortgage  reason  why,  in  the  exercise  of  a  sound  discretion,  and 
tiie assets:  .  presuming  the  language  of  the  will  does  not  peremptor- 
ily require  an  absolute  sale,  the  executor  may  not  raise  the  money 
required  by  a  partial  sale  or  mortgage  of  the  assets.  (Jc)     And, 


(g)  By  Lord  Mansfield  in  Whale  v. 
Booth.  [See  Griswold  t.  Chandler,  5  N. 
H.  492.]  So  if  a  temporary  executor  or 
administrator  has  sold  the  goods  there  is 
no  remedy  against  the  vendees  ;  Chandler 
V.  Thompson,  Hob.  266  ;  unless  the  trans- 
action be  fraudulent,  as  where  an  admin- 
istrator durante  minore  mtate  sold  East  In- 
dia stock,  and  the  buyer  had  full  notice 
that  it  was  the  stock  of  the  infant.  Munn 
V.  Dunkin,  Finch  E.  298.    See  infra,  875. 

(A)  Humble  v.  Bill,  2  Vern.  444.  This 
case  was  decided  in  favor  of  the  power  of 
the  executor  in  the  court  of  chancery,  but 
the  decree  was  reversed  in  the  house  of 
lords.  That  reversal,  however,  has  been 
dissented  from  by  Sir  J.  Jekyll  in  Ewer  v. 
Corbet,  2  P.  Wma.  149,  and  by  Lord  Al- 
vanley  in  Andrew  u,  Wrigley,  4  Bro.  C. 
C.  137,  where  his  lordship  observed,  that 
when  the  decree  was  set  aside,  there  was 
no  lawyer  in  the  house  of  lords,  except, 
perhaps.  Lord  Somers. 

(t)  Ewer  V.  Corbet,  2  P.  Wms.  149  ; 
Burling  v.  Stonard,  2  P.  Wms.  150 ;  Lang- 
ley  V.  Lord  Oxford,  Ambl.  17 ;  [McMul- 
len  V.  O'Reilly,  15  Ir.  Ch.  251  ;  Hertell  o. 
Bogert,  9  Paige,  52 ;  Garnett  v.  Macon, 
6  Call,  308.]  Lord  St.  Leonards  in  his 
treatise  on  Vendors  and  Purchasers  (vol. 
ii,  p.  56,  9th  ed.),  considers  it  doubtful 
whether  it  is  safe  to  take  an  assignment  of 
a  specific  legacy  from  the  executor  with- 
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out  the  concurrence  of  the  specific  lega- 
tee, lest  the  executor  should  have  assented 
to  the  bequest ;  and  he  cites  Tomlinson 
V.  Smith,  Finch,  378.  But  Mr.  Coote 
(Mortg.  178,  note  (c))  obsei-ves  that  that 
was  a  case  of  gross  fraud ;  and  concludes 
from  all  the  cases,  that  if  a  purchaser  or 
mortgagee  shall  bona,  fide  deal  with  an  ex- 
ecutor, within  a  reasonable  time  after  the 
testator's  death,  and  obtain  possession  of 
the  muniments  of  title,  a  specific  legatee 
would  never  be  permitted,  at  law  or  in 
equity,  to  set  up  the  executor's  assent 
against  the  sale  or  mortgage ;  for  by  sale 
and  delivery,  the  title  of  the  purchaser  or 
mortgagee  is  complete.  However,  the 
general  rule  certainly  is  that,  at  law,  the 
title  to  any  specific  thing  bequeathed,  vests, 
upon  the  assent  of  the  executor,  absolutely 
in  the  legatee,  so  as  to  enable  him  to  bring 
an  action  of  ejectment  for  a  chattel  lease- 
hold, or  trover  for  the  goods  which  are  the 
subject  of  the  legacy.  See  post,  pt.  v. 
bk.  II.  ch.  I.  And  even  in  equity,  if  the 
legatee,  after  the  assent,  were  to  assign  to 
a  bond  fide  purchaser,  the  title  of  such  an 
assignee  would,  it  should  seem,  be  better 
than  that  of  any  subsequent  purchaser 
from  the  executors.  Seepost,  pt.  iii.  bk. 
III.  ch.  IV.  §  III. 

(i)  Coote  on  Mort.  179.     [But  see  Ford 
V.  Russell,  1  Freem.  Ch.  42.] 
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accordingly,  the  power  of  an  executor  or  administrator  to  mort- 
gage the  assets  has  been  recognized  by  high  authorities  on  several 
occasions.  Q}  The  mortgage  may  be  either  of  legal  or  equitable 
assets,  (ni)  or  of  mere  choses  in  action,  (w)  and  may  be  by  actual 
assignment,  or  by  deposit,  (o)  and  it  may  properly  give  the  mort- 
gagee a  power  of  sale.  (^)  So,  the  executor  may  pledge  a  part 
of  the  *  assets,  for  the  purpose  of  better  enabling  him  to  admin- 
ister the  estate,  (^^}  and  it  should  seem  that  the  pledgee  may  sell 
the  things  pledged,  if  they  are  not  redeemed  within  the  proper 
time,  (g) 

Again,  it  is  not  incumbent  on  the  purchaser  or  mortgagee  of  the 
assets  to  see  the  money  properly  applied,  although  he   apurchaser 
knew  he  was  dealing  with  an  executor,  (r)     "  it  is  oi   executor  is 
great  consequence,"  said  Lord  Thurlow,  in  Scott  v.  Ty-   °o  see°to 
ler,  (s)  "  that  no  rule  should  be  laid  down  here  which   J.^jioQPf" 
may  impede  executors  in  their  administration,  or  render   'he  pur- 
their  disposition  of  the  testator's  effects  unsafe  or  uncer-   money : 
tain  to  a  purchaser.     His  title  is  complete  by  sale  and  delivery ; 


(I)  By  Lord  Hardvvicke,  in  Mead  v.  Or- 
rery, 3  Atk.  239 ;  by  Lord  Thurlow  in 
Scott  V.  Tyler,  2  Dick.  725;  and  by  Lord 
Eldon  in  M'Leod  u.  Drummond,  17  Ves. 
154;  but  see  the  remark  of  Lord  Lough- 
borough in  Andrew  v.  Wrigley,  4  Bro.  C. 
C.  138.  [By  a  recent  statute  in  Massa- 
chusetts (St.  1876,  t.  79),  executors,  and 
administrators  with  the  will  annexed,  may 
be  authorized,  under  certain  restrictions, 
by  the  court  having  jurisdiction  of  the  es- 
tate of  the  deceased,  to  mortgage  the  real 
estate  of  the  testator,  or  any  part  thereof, 
for  the  purpose  of  paying  debts,  legacies, 
and  charges  of  administration,  or  of  pay- 
ing any  lieu  or  mortgage  on  such  estate, 
or  any  part  thereof ;  or  to  make  an  agree- 
ment for  the  extension  or  renewal  of  any 
mortgage  already  subsisting  thereon.  Such 
mortgage  may  contain  a  power  of  sale. 
By  a  previous  statute  (St.  1864,  c.  212), 
the  judge  of  probate  was  authorized  to 
permit  administrators  to  mortgage  the 
real  estate  of  the  intestate  for  certain  pur- 
poses named  in  the  act.] 

(m)  Nugent  ^.  Giffard,  1  Atk.  463; 
Coote  on  Mortg.  180. 


(n)  Scott  V.  Tyler,  2  Dick.  724 ;  Vane 
V.  Rigden,  L.  E.  5  Ch.  App.  667. 

(o)  lb. ;   Coote  on  Mortg.  180. 

(p)  Eussell  V.  Plaice,  18  Beav.  21. 

(pi)   [Petrie  v.  Clark,  1 1  Serg.  &  E.  388.] 

(})  18  Beav.  28,  29. 

(r)  Macleod  v.  Drummond,  17  Ves. 
154  ;  [Ashton  u.  Atlantic  Bank,  3  Allen, 
217;  Creighton  u.  Single,  3  S.  Car.  77  ; 
Dillaye  v.  Com.  Bank,  51  N.  Y.  355 ; 
Hutchins  v.  State  Bank,  12  Met.  421,  423  ; 
Shaw  u.  Spencer,  100  Mass.  392;  Wal- 
worth Ch.  in  Hertell  u.  Bogert,  9  Paige, 
52.  For  cases  showing  when  a  purchaser 
from  an  executor  or  trustee  is  bound  to 
see  to  the  application  of  the  purchase 
money,  see  Stronghill  v.  Anstey,  1  De  G. , 
M.  &  G.  (Am.  ed.)  635,  and  cases  in  note 
(2) ;  Andrews  v.  Sparhawk,  13  Pick.  393  ; 
Colyer  ».  Finch,  5  H.  L.  Cas.  923 ;  Gard- 
ner V.  Gardner,  3  Mason,  178  ;  Hauser  v. 
Shore,  5  Ired.  Eq.  357 ;  Wormley  c. 
Wormley,  8  Wheat.  421,  442,  443;  Lau- 
rens V.  Lucas,  6  Eich.  Eq.  217  ;  Duffy  v. 
Calvert,  6  Gill,  48;  Cadbury  v.  Duval, 
10  Penn.  St.  265,  267.] 

(s)  2  Dick.  725. 
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what  becomes  of  the  price  is  of  no  concern  to  him.  This  observa- 
tion applies  equally  to  mortgages  or  pledges,  and  even  to  the 
present  instances  where  assignable  bonds  were  merely  pledged 
without  assignment." 

Exceptions  to  the  general  power  of  the  executor  or  administra- 
exception  ^^^  *°  dispose  of  the  estate  of  the  testator  or  intestate 
will  be  found  in  those  cases  only  where  collusion  exists 
between  the  purchaser,  or  mortgagee,  and  the  personal 
representative.  That  an  executor  may  waste  the  money 
is  not  alone  sufficient  to  invalidate  the  sale  or  mortgage  ; 
it  must  further  appear  that  the  purchaser  or  mortgagee 
participated  in  the  devastavit,  or  breach  of  duty  in  the  execu- 
tor, (t) 

Fraud  and  covin  vrill  vitiate  any  transaction,  and  turn  it  to  a 
mere  color.  If,  therefore,  a  man  concerts  with  an  executor,  by 
obtaining  the  testator's  effects  at  a  nominal  price,  or  at  a  fraudu- 
lent undervalue,  (m)  or  by  applying  the  real  value  to  the  purchase 
of  other  subjects,  for  his  own  *  behoof,  or  in  any  other  manner, 
contrary  to  the  duty  of  the  office  of  executor,  such  concert  will 
involve  the  seeming  purchaser  or  pawnee,  and  make  him  liable  to 
the  full  value,  (a;) 


where 
there  is 
collusion 
between 
the  pur- 
chaser and 
the  execu- 
tor: 


(()  Whale  V.  Booth,  4  T.  R.  625,  note. 
[See  Ashton  v.  Atlantic  Bank,  3  Allen, 
217;  Shaw  v.  Spenoer,  100  Mass.  382; 
Sherburne  v.  Goodwin,  44  N.  H.  271, 279  ; 
Dodson  V.  Simpson,  2  Rand.  294.] 

(w)  [Joyner  v.  Conyers,  6  Jones  Eq.  78 ; 
McMullen  v.  O'Reilley,  15  Ir.  Ch.  251  ; 
Skrine  v.  Simmons,  11  Geo.  401;  Heath 
V.  Allin,  1  A.  K.  Marsh.  442.]  Thus,  in  a 
modern  case,  a  sale  by  an  administrator  to 
his  brother  and  copartner  was  set  aside, 
it  appearing  to  the  court,  from  the  evi- 
dence, that  the  sale  was  made  at  an  under- 
value so  gross,  that  it  oaght  to  be  deemed 
fraudulent  and  void.  Rice  v.  Gordon,  11 
Beav.  265. 

(x)  By  Lord  Thurlow  in  Scott  v.  Ty- 
ler, 2  Dick.  725;  [Garnett  v.  Macon,  6 
Call,  361 ;  Dodson  v.  Simpson,  2  Rand. 
294;  Graff  v.  Castleman,  5  Rand.  204; 
Parker  v.  Gillian,  10  Yerger,  394;  Col- 
linson  v.  Lister,  7  De  G.,  M.  &  G.  634  ; 
Williamson  v.  Morton,  2  Md.  Ch.  94; 
Garrard  u.R.  R.  Co.  29  Penn.  St.  154; 
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Petrie  v.  Clark,  11  Serg.  &  R.  388;  Mo 
Nair's  Appeal,  4  Rawle,  155;  Saxon  ». 
Barksdale,  4  Desaus.  526 ;  Johnson  v. 
Johnson,  2  Hill  Eq.  277;  Williamson  o. 
Branch  Bank,  7  Ala.  906  ;  Swink  v.  Snod- 
grass,  17  Ala.  653.  See  Baines  v.  McGee, 
1  Sm.  &  M.  208 ;  Pield  v.  Scheiffelin,  7 
John.  Ch.  155 ;  Sacia  u.  Berthoud,  17 
Barb.  15.  Where  a  mortgage  is  made  by 
an  executor  or  administrator  of  the  assets 
of  the  deceased's  estate,  to  secure  the  debt 
of  another,  the  mortgagee  knowing  that 
the  property  is  assets  of  the  estate,  it  may 
be  avoided  by  a  creditor,  next  of  kin,  or 
other  person  interested  in  the  estate;  but 
it  will  be  valid  as  against  the  executor  or 
administrator.  Salmon  v.  Clagett,  3 
Bland,  125.  See  Colt  v.  Lesnier,  9  Cowen, 
320  ;  Wilson  v.  Doster,  7  Ired.  Eq.  231 ; 
Parker  v.  Gillian,  10  Yerger,  394.]  See 
also,  the  stat.  43  Eliz.  c.  8 ;  ante,  259,  as 
to  treating  the  collusive  purchaser  as  an 
executor  de  son  tort. 
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Thus,  where  the  person  to  whom  the  executor  collusively  passes 
the  property,  knows  that  the  executor  is  acting  in  violation  of  his 
trust,  and  in  fraud  of  the  persons  interested  in  the  due  adminis- 
tration of  the  assets,  the  fraud  vitiates  the  transaction,  and  the 
attempt  to  transfer  the  property  is  ineffectual  and  void.  There- 
fore, in  Doe  v.  Fallows,  («/)  where  an  administratrix,  being  in- 
debted to  an  attorney  for  rent,  executed  to  him  a  mortgage  of 
leasehold  property  belonging  to  her  intestate,  which  falsely  recited 
that  300Z.  was  paid  as  a  consideration  ;  and  the  next  of  kin,  not 
knowing  the  facts,  were  induced,  by  misrepresentation,  to  execute 
the  mortgage  ;  and  the  jury  at  the  trial  found  that  the  deed  had 
not  been  fairly  obtained  ;  the  court  of  exchequer  held  that  the 
mortgagee  was  not  entitled  to  recover  in  ejectment  against  the 
next  of  kin,  because  of  the  fraud  ;  nor  against  the  administratrix, 
who  was  the  widow  of  the  intestate,  as  to  her  share  of  the  term, 
because,  as  the  accounts  of  the  estate  had  not  been  wound  up,  it 
could  not  be  ascertained  whether  there  would  be  any  surplus,  or 
any  part  which  would  belong  to  the  widow.  (2) 

Whether  in  the  instance  of  the  executor  or  administrator  alien- 
ing the  property  of  the  deceased  to  pay  his  own  debt  to   whether  a 
the  alienee,  that  circumstance  in  itself  shall  be  consid-   satisfac- 
ered  *  conclusive  as  to  the  collusion,  is   a  point  upon   ec°utoi^s^^" 
which  the  decisions  of  law  and  equity  must,  perhaps,  be   W^?}^ 
considered  at  variance.     At  law  (although  it  is  allowed,   valid : 
that  if  there  be  any  contrivance  between  an  executor  or  adminis- 
trator and  his  own  creditor,  to  enable  the  former  to  commit  a  de- 
vastavit, that  fact  excepts  the  case  out  of  the  general  power  of  the 
executor  or  administrator  to  dispose  of  the  estate),  (a)  it  has  been 
laid  down,  that  the  executor  may  make  a  valid  sale  of  the  effects 
in  satisfaction  of  his  own  private  debt,  although  the  purchaser 
knew  the  goods  sold  were  the  goods  of  the  testator  or  intestate.  (J) 

{y)  2  Cr.  &  Jerv.  481 ;  S.  C.  2  Tyrwh.  goods  of  the  intestate;    or  in  equity  as 

460.  against  the  next  of  kin. 

(«)  Itis  submitted,  with  great  deference,  (a)  See  the  observations  of  Lord  Mans- 

that  the  correctness  of  this  decision  may  field,  in  "Whale  v.  Booth ;  and  of  Bayley 

be  doubted.     Surely  the  assignment  of  the  B.  in  Doe  v.  Fallows,  2  Cr.  &  Jerv.  483 ;  2 

term  passed  the  legal  estate  from  the  ad-  Tyrwh.  462. 

ministratrix  to  the  lessor  of  the  plaintiff;  (6)  Whale  v.  Booth,  4  T.  R.  625,  in 

and,  therefore,  he  was  entitled   to  recover  notis;  Farr  v.  Newman,  4  T.  R.  642,  645. 

at  law,  though  the  assignment  might  be  But  Lord  Mansfield  intimated  in  Whale 

void  at  law  with  regard  to  the  execution  v.  Booth,  that  if  the  purchaser  knew  the 

of  the  creditors  of  the  intestate  against  the  debts  were  unpaid,  it  would  be  a  frand  and 
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But  in  equity  it  seems  to  be  now  established  (in  contradiction,  as 
it  should  appear,  to  some  former  cases),  (c)  that,  generally  speak- 
ing, the  executor  or  administrator  can  make  no  valid  sale  or  pledge 
of  the  assets  as  a  security  for,  or  in  payment  of  his  own  debt ;  on 
the  principle  that  the  transaction  itself  gives  the  purchaser  or 
mortgagee  notice  of  the  misapplication,  and  necessarily  involves 
his  participation  in  the  breach  of  duty.  (cZ) 

*  If  the  executor  be  also  specific  legatee,  a  sale  or  mortgage  from 
him  of  the  specific  legacy  for  satisfaction  of  his  private  debt  will 
be  safe,  unless  it  can  be  shown  that  the  purchaser  or  mortgagee 
knew  there  were  debts  unpaid,  (e) 

Where  there  exists  such  collusion  as  to  render  the 
dealing  invalid,  not  only  a  creditor,  but  a  legatee, 
whether  general  or  specific,  is  entitled  to  follow  the  as- 
sets. (/)  But  they  must  enforce  their  right  within  a 
reasonable  time,  or  it  will  be  barred  by  their  acquies- 
cence, {g) 


where 
there  is  col- 
lusion lega- 
tees as  well 
as  credit- 
ors may 
follow  the 
assets : 


vitiate  the  sale.  The  rule,  as  laid  down 
byBayleyB.in  delivering  the  judgment  of 
the  court  in  Doe  v.  Fallows,  2  Cr.  &  Jerv. 
483 ;  2  Tyrwh.  462,  is,  that  the  executor 
may  make  an  effectual  disposal  of  the  as- 
sets in  consideration  of  a  debt  of  his  own, 
and  to  discharge  his  own  debt,  if  there  be 
no  fraud  in  the  creditor  in  accepting  of 
such  disposal. 

(c)  Nugent  v.  GifiFord,  1  Atk.  463;  4 
Bro.  C.  C.  136 ;  Mead  v.  Lord  Orrery,  3 
Atk.  235;  Ithell  </.  Beane,  1  Vea.  sen. 
215. 

(d)  Bonney  v.  Ridgard,  1  Cox,  145, 
148  ;  Scott  V.  Tyler,  2  Dick.  724 ;  S.  C.  2 
Bro.  C.  C.  433 ;  Hill  v.  Simpson,  7  Ves. 
152;  Andrew  v.  Wrigley,  4  Bro.  C.  C. 
136,  by  Lord  Alvanley  ;  M'Leod  r.  Drum- 
mond,  17  Ves.  154,  170,  by  Lord  Eldon  ; 
Keane  v.  Eobarts,  4  Madd.  357,  358,  by 
Sir  J.  Leach;  Watkins  v.  Cheek,  2  Sim. 
&  Stu.  205;  Cubbidge  v.  Boatwright,  1 
Russ.  Chanc.  Cas.  549  ;  Wilson  v.  Moore, 

I  My.  &  K.  337 ;  Eland  v.  Eland,  4  Myl.  & 
Or.  427,  by  Lord  Cottenham ;  Pannell  o. 
Hurley,  2  Colli  241  ;  Haynes  v.  Eorshaw, 

I I  Hare,  99,  by  Wood  V.  C. ;  Cole  v. 
Muddle,  10  Hare,  186;  [Williamson  v. 
Branch  Bank  of  Mobile,  7  Ala.  906 ;  Gray 
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u.  Armistead,  6  Ired.  Eq.  74;  Bradshaw 
V.  Simpson,  6  Ired.  Eq.  74 ;  Graff  v.  Cas 
tleman,  5  Eand.  195;  Dodson  v.  Simpson 
2  Rand.  294;  Shaw  v.  Spencer,  100  Mass. 
382;  Petrie  w.  Clark,  11  Serg.  &  E.  388 
Field  V.  Schieffelin,  7  John.  Ch.  150;  Wil- 
son V.  Doster,  7  Ired.  Eq.  231  ;  Miller  », 
Williamson,  5  Md.  219  ;  Pendleton  v.  Fay, 
2  Paige,  202 ;  Austin  u.  Wilson,  21  Ind, 
252 ;  Mulligan  v.  Wallace,  3  Rich.  Eq.  lU 
Duncan  v.  Jaudon,  14  Wallace,  115;  Jau- 
don  V.  Nat.  Bank,  8  Blatchf.  430 ;  Green 
V.  Sargeant,  23  Vt.  466 ;  Sherburne  v. 
Goodwin,  44  N.  H.  271,  279,  280;  Miller 
V.  Helm,  2  Sm.  &  M.  687.]  But  it  is  not 
enough  to  impeach  a  mortgage  by  an  ex- 
ecutor that  the  advances  were  originally 
made  to  him  without  security,  and  that 
the  security  was  afterwards  added.  Miles 
V.  Durnford,  2  De  G.,  M.  &  G.  641. 

(«)  Tayler  o.  Hawkins,  8  Ves.  209; 
Coote  on  Mortg.  185. 

(/)  Hill  u.  Simpson,  7  Ves.  152; 
M'Leod  V.  Drummond,  17  Ves.  169  ;  Wil- 
son V.  Moore,  1  My.  &  K.  337. 

(g)  Elliott  V.  Merriman,  2  Atk.  41 ;  S. 
C.  Barnard.  Chanc.  Rep.  82  ;  Andrew  ». 
Rigley,  4  Bro.  C.  C.  125;  M'Leod  ». 
Drummond,  before  Sir  W.  Grant,  14  Vea. 
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An  executor  cannot  be  allowed,  either  immediately  or  by  means 
of  a  trustee,  to  be  the  purchaser  from  himself  of  any 
part  of  the  assets,  but  shall  be  considered  a  trustee  for 
the  persons  interested  in  the  estate,  and  shall  account  for 
the  utmost  extent  of  advantage  made  by  him  of  the  sub- 
ject so  purchased.  (A) 


an  execu- 
tor cannot 
purchase 
the  assets 
from  him- 
self. 


353,  359,  363 ;  S.  C.  before  Lord  Eldon, 
17  Ves.  152. 

(h)  HMv.  Hallett,  1  Cox,  134;  Watson 
V.  Toone,  6  Madd.  153.  But  see  Mackin- 
tosh V.  Barber,  1  Bing.  50  ;  S.  C.  7  Moore, 
315;  post,  953;  [Clark  v.  Blackington, 
110  Mass.  369,  376;  Litchfield  u.  Cud- 
worth,  15  Pick.  23  ;  Yeackel  o.  Litchfield, 
13  Allen,  417 ;  Davoue  v.  ITanning,  2 
John.  Ch.  252  ;  Rogers  v.  Rogers,  1  Hopk. 
515;  Michaudu.  Girod,  4  How.  (U.  S.) 
504 ;  Arnold  v.  Brown,  24  Pick.  86,  96 ; 
Shelton  v.  Homer,  5  Met.  462  ;  Blood  v. 
Hayraan,  13  Met.  231 ;  Bostwick  o.  At- 
kins, 1  Comst.  53  ;  Drysdale's  Appeal,  14 
Penn.  St.  531;  Beeson  v.  Beeson,  9  Penn. 
St.  279;  Johnson  i;.  Blackman,  11  Conn. 
343,  357 ;  Obert  v.  Hanwell,  3  Harr.  74 ; 
Davis  V.  Simpson,  5  Harr.  &  J.  147 ; 
Griders  v.  Payne,  9  Dana,  188, 190  ;  Moore 
V.  Hilton,  12  Leigh,  2  ;  2  Sngden  V.  &  P. 
(8th  Am.  ed.)  688,  note  (ml),  692,  note  ; 
Shine  w.  Red  wine,  30  Geo.  780;  Boyd  v. 
Blankman,  29  Cal.  19  ;  Lathrop  v.  Wight- 
man,  41  Penn.  St.  297 ;  Stronach  o.  Stro- 
nach,  20  Wis.  129;  Mead  v.  Byington,  10 
Vt.  116;  Miles  v.  Wheeler,  43  111.  123; 
McCartney  v.  Calhoun,  17  Ala.  301 ;  Lyon 
V.  Lyon,  8  Ired.  (Law)  201 ;  Smith  v. 
Drake,  8  C.  E,  Green,  302.  The  purchase 
by  the  agent  of  the  administrator  for  him, 
at  an  administrator's  sale,  falls  within  the 
same  principle.  Ives  v.  Ashley,  97  Mass. 
198,  204  ;  Buckles  v.  Lafferty,  2  Rob.  294, 
300.  The  same  rule  applies  where  the 
purchase  is  made  indirectly  by  a  third 
person  for  the  executor  or  administrator, 
the  third  person  taking  the  title,  and  after- 
wards transferring  it  to  the  executor  or  ad- 
ministrator or  holding  or  transferring  it  for 
his  use  and  benefit.  Davoue  v.  Fanning, 
2  John.  Ch.  252  ;  Paul  v.  Squibb,  12  Penn. 
St.  296 ;  Woodruff  v.  Cook,  2  Edw.  Ch. 

VOL.  II.  10 


259;  Buckles  v.  Lafferty,  2  Rob.  292; 
Hunt  V.  Bass,  2  Dev.  Eq.  292.  As  to 
purchases  by  an  executor  or  trustee  from 
his  co-executor  or  co-trustee,  see  Case  v. 
Abeel,  1  Paige,  393 ;  Shelton  o.  Homer, 
5  Met.  467  ;  Beeson  v.  Beeson,  9  Penn.  St. 
279  ;  George's  Appeal,  12  Penn.  St.  264. 
A  purchase  of  the  assets  of  the  estate,  by 
the  executor  or  administrator,  is  not  abso- 
lutely void,  but  voidable  only  by  those  in- 
terested in  the  estate  if  they  enforce  their 
right  within  a  reasonable  time.  Ante,  650, 
note  (rfi) ;  Ives  v.  Ashley,  97  Mass.  198; 
Davoue  v.  Panning,  2  John.  Ch.  252 ;  1 
Siigden  V.  &  P.  (8th  Am.  ed.)  687,  note 
(a) ;  Mercer  v.  Newson,  23  Geo.  151  ; 
Flanders  v.  Flanders,  23  Geo.  249 ;  Mead 
f.  Byington,  10  Vt.  116;  Petrie  v.  Clark, 
11  Serg.  &  R.  377  ;  Green  v.  Sargeant,  23 
Yt.  446 ;  Hawley  v.  Cramer,  4  Cowen, 
718  ;  Jennison  v.  HapgOod,  7  Pick.  1,  8  ; 
Torrey  v.  Bank  of  Orleans,  9  Paige,  644. 
But  such  a  purchase  may  become  abso- 
lutely binding  by  the  acquiescence  of  those 
interested.  Brown  v.  Weaver,  28  Geo. 
377  ;  Mosely  v.  Floyd,  31  Geo.  564  ;  Todd 
V.  Moore,  1  Leigh,  457 ;  Williams  v.  Mar- 
shall, 4  Gill  &  J.  376 ;  Lyon  u.  Lyon,  8 
Ired.  (Law)  201.  It  will  be  treated  as 
valid  until  avoided.  Trimmier  o.  Trail, 
2  Bailey,  480;  2  Sugden  V.  &  P.  (8th 
Am.  ed.)  687,  note  (a) ;  Dunlap  v.  Mitch- 
ell, 10  Ohio,  117.  One  of  several  parties 
interested  may  apply  to  have  the  purchase 
set  aside  although  others  are  content  with 
it.  Davoue  v.  Fanning,  2  John.  Ch.  252, 
268  ;  Litchfield  v.  Cudworth,  15  Pick.  24, 
31.  A  stranger  cannot  avoid  it ;  nor  will 
it  be  set  aside  on  application  of  the  exec- 
utor or  administrator.  Richardson  v. 
Jones,  3  Gill  &  J.  164,  184;  Jackson  v. 
Vandalfsen,  5  John.  43,  48;  Harrington 
V.  Brown,  5  Piok.  521  ;  2  Sugden  V.  &  P. 
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But  the  executor  of  a  deceased  partner  is  warranted,  in  equity 
An  execu-  ^^  "^^^^  '^^  ^*  ^^^^  ^^  Selling  the  share  of  the  deceased  to 
tor  of  a  de-   ^}jg  surviving:  partners,  if  this  can  be  done  fairly  and 

ceased  &    r  '  J 

partner  properly.  Though  when  such  a  relation  subsists  between 
his  share  to  the  parties,  courts  of  justice  will  look  at  such  transac- 
ing  part-  '  tions  with  close  attention ;  for  in  dealings  between  the 
"^"'  executor  of  a  deceased  partner  and  the  surviving  part- 

ners there  may  be  an  inequality  in  respect  of  knowledge,  which 
may  be  taken  advantage  of  in  such  a  way  as  to  lead  to  inequitable 
and  unfair  results,  (i') 

It  is  a  general  rule,  deducible  from  the  principles  which  have 
Power  of  been  above  investigated,  that  executors  and  administra- 
to  asSgn^  *'°^'^  *  ^^J^  ^y  "virtue  of  their  office,  dispose  absolutely 
leases :  pf  terms  for  years,  which  are  vested  in  them  in  right  of 
their  testators  or  intestates  ;  (A)  and  may  make  a  good  title,  even 
against  a  specific  legatee,  unless  the  disposition  be  fraudulent.  So 
and  make     an  executor  or  administrator  may  make  an  underlease  of 

under-  ,         ,  ^ 

leases :  such  term  by  leasing  it  for  a  fewer  number  of  years  and 
the  rent  reserved  shall  be  assets  in  his  hands,  and  go  in  a  course 
•of  administration.  (?)  And  if  the  executor  or  administrator  dies 
without  having  administered  the  whole  estate,  it  is  not  in  the 

■(8th  Am.  ed.)  687,  note  (a).  If  the  exec-  made  by  him  of  the  proceeds  of  the  note 
•utor  or  administrator  makes  any  profits ,  was  conclusive  in  the  settlement  of  his  ac- 
hy becoming  a  purchaser  at  his  own  sale,  count  in  the  probate  court  in  Massachu- 
he  must  account  for  them  as  part  of  the  setts  as  executor ;  but  that  the  probate 
estate.  Brackenridge  v.  Holland,  2  Blackf.  court  in  Massachusetts  could  inquire  into 
377  ;  Griswold  v.  Chandler,  5  N.  H.  492 ;  the  good  faith  of  the  sale,  and,  if  it  should 
Huston  V.  Cassidy,  14  N.  J.  Eq.  320 ;  find  that  the  sale  was  fraudulent,  and  the 
Evertson  v.  Tappen,  5  John.  Ch.  497 ;  executor  was  the  real  purchaser  of  the 
Case  V.  Abeel,  1  Paige,  393  ;  Ackerman  v.  note,  could  compel  him  to  account  for  the 
Emott,  4  Barb.  626 ;  Jcnnison  v.  Hap-  excess  of  the  value  of  the  note  above 
•good,  10  Pick.  77;  Hawley  i».  Cramer,  4  what  he  paid  for  it.  Clark  u.Blackington, 
Cowen,  717;  Richardson  v.  Spencer,  18  110  Mass.  369.] 
•B.  Mon,  450;  Van  Epps  v.  Van  Epps,  9  {{)  Chambers  v.  Howell,  11  Bear.  6. 
iPaige,  237.  An  executor  in  the  state  of  {k)  Bac.  Abr.  Leases,  I.  7.  [That  the 
the  doraicil  of  the  testator  included  in  his  .  executor  or  administrator  of  a  mortgagee 
inventory  a  note  due  to  his  testator  from  may  assign  the  mortgage,  see  ante,  687, 
ithe  estate  of  a  deceased  debtor  who  was  note  (z),  and  see  the  same  note,  as  to  the 
domiciled  in  another  state,  secured  by  a  power  of  executors  and  administrators  to 
■mortgage  on  land  in  that  state ;  and  he  foreclose  or  otherwise  collect  mortgages  be- 
took out  administration  in  that  state,  sold  longing  to  the  estates  of  their  testators  or 
the  note  and  mortgage,  and  rendered  a  intestates.  See,  also,  post,  946,  note  (c).] 
■final  account  to  the  probate  court  of  that  (l)  lb.  But  see  Margrano  v.  Archbold, 
iState,  which  was  there  allowed ;  it  was  1  Dow,  107. 
held  that  such  allowance  of  the  disposition 
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power  of  the  executor  of  such  executor,  or  the  administrator  de 
bonis  non,  to  avoid  any  such  disposition  made  by  the  executor  or 
administrator  during  his  life. 

But  in  a  case  in  the  court  of  chancery  in  Ireland,  (m)  where 
the  children  and  widow  of  an  intestate  had  agreed  to   whatun- 
divide  his  personal  estate,  including  a  lease  of  a  farm  for   by^execu- 
years,  according  to  the  statute  of  distributions,  and  after-   ^^o^^ll^ 
wards  the  widow,  not  being  disposed  to  abide  by  the  ar-   equity : 
rangement,  took  out  administration,  and  leased  the  farm  at  an 
undervalue  to  a  person  who  had  express  notice  of  the  agreement 
between  the  widow  and  children,  and  that  she  was  by  them  called 
on  to  sell  the  intestate's  interest  in  the  farm ;  Lord  Manners  C. 
set  aside  the  lease  on  the  application  of  the  children,  and  expressed 
his  opinion,  that  even  if  the  lease  were  at  full  value,  yet,  being 
taken  by  a  person  having  notice  that  a  sale  was  called  for,  it  could 
not  be  sustained. 

In  another  case  in  the  same  court,  (n)  a  testator,  being  pos- 
sessed of  a  house  and  other  leasehold  property,  directed  that  the 
rents  of  the  house  should  be  applied  to  discharge  the  head-rent 
payable  for  the  other  premises.  In  the  year  1794,  one  of  his  ex- 
ecutors granted  a  lease  of  the  house  for  thirty  years.  In  the  year 
1809,  the  other  executor  granted  *  a  reversionary  lease  of  the 
house,  which  was  to  take  effect  on  the  expiration  of  the  lease  of 
1794,  to  a  lessee  with  full  notice.  And  Sir  E.  Sugden,  chancellor, 
set  the  latter  lease  aside  ;  and  in  giving  his  judgment,  his  lordship 
observed  that  many  circumstances  would  justify  an  executor  in 
equity  in  granting  a  lease,  instead  of  selling  the  premises ;  and 
he  (the  learned  judge)  would  sustain  such  a  lease  by  an  executor 
simply  acting  in  a  due  administration  of  the  assets ;  but  that  a 
person  could  not  be  permitted  to  hold  a  reversionary  lease  from  an 
executor  with  full  notice,  without  showing  that  such  lease  was 
properly  granted  by  the  executor  in  the  due  administration  of  his 
office. 

It  should  be  observed,  that  it  has  been  held  that  a  bequest  of 
leaseholds  to  executors,  upon  trust  to  sell,  and  to  invest  the  pro- 
ceeds for  the  benefit  of  persons,  some  of  whom  are  infants,  will 
not  enable  them  to  grant  an  underlease  ;  and  the  court  of  chancery 

(m)  Drohan  v.  Drohan,  1  Ball  &  Beat.        (n)  Keating   v.  Keating,   1    Lloyd    & 
185.  Goold,  133. 
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will  not  enforce  performance  of  an  agreement  to  take  such  under- 
lease, (o) 

It  remains  to  consider  how  far  this  power  of  the  executor  or 
when  the  administrator  to  assign  or  underlet  may  be  restrained  by 
power  of      ii^Q  provisions  contained  in  the  lease  itself.    If  a  lease  be 

an  execu-  ^ 

tor  to  as-      made  for  a  term  of   years,  upon  condition  that  if   the 

sign  or  un-  in  .,.  .   ^  ^  jl 

derietis  lessee  shall  assign  his  term  without  the  assent  oi  the 
by  a  con-  lessor,  it  shall  be  lawful  for  the  lessor  to  reenter,  the  term 
f^lt^il^n'  shall  nevertheless  vest  in  the  executor  or  administrator 
*=<=■  of  the  lessee  without  any  breach  of  such  condition.  (^) 

But  a  question  arises,  whether  when  a  lease  for  years,  with  a  con- 
dition or  covenant  restraining  alienation  or  underletting,  comes 
into  the  hands  of  the  executor  or  administrator,  he  is  warranted  in 
assigning  or  making  an  underlease  of  it.  Where  the  executor  or 
administrator*  is  named  in  the  condition  or  covenant,  he  is  bound 
thereby.  Therefore,  if  a  lease  contain  a  proviso,  that  the  lessee, 
his  executors  and  administrators  shall  not  set,  let,  or  assign  over 
the  whole  or  part  of  the  premises,  without  leave  in  writing,  on 
pain  of  forfeiting  the  lease,  the  executor  or  administrator  of  the 
lessee  cannot  assign  or  underlet,  unless  by  leave  in  writing,  with- 
out incurring  a  forfeiture.  (§■)  So  if  the  lessee  covenant  that  he, 
his  executors  or  administrators,  shall  not  assign,  without  license, 
except  by  his  or  their  last  will  and  testament,  and  the  lessee  makes 
his  will  and  dies,  the  executors  will  be  bound  by  the  covenant,  and 
cannot  sell  the  term  for  payment  of  debts  without  the  license  of 
the  lessor,  (r)  But  if  the  executors  or  administrators  are  not 
named  in  the  proviso  or  covenant,  it  may  be  doubted  whether  the 
restriction  will  extend  to  them,  (s)  Thus,  in  an  anonymous  case 
in  Dyer,  (t)  a  question  was  asked  upon  these  words  in  a  lease, 
"  And  it  shall  not  be  lawful  for  the  lessee  to  give,  sell,  or  grant  his 
estate  and  term  to  any  person  without  the  leave  of  the  lessor, 

(o)  Evans  v.  Jackson,  8  Sim.  217.  Fox    u.   Swann,    Style,   483  ;    Crusoe   v. 

{p)  Parry  o.  Harbert,  Dyer,  45  b ;    S.  Bugby,  3  Wils.  237 ;  Doe  v.  Bevan,  3  M. 

C.  4  Leon.  5;  Windsor  v.  Burry,  Dyer,  4,  &,  Sel.  361. 

15,  in  margine;  S.  C.  cited  in  Pannel  i^.  (j)  Roe  v.  Harrison,  2  T.  B.  425.    See, 

Pen,  Moore,  351.    It  has  been  questioned  also.  Doe  v.  Bevan,  3  M.  &  Sel.  357. 

whether  a  bequest  of  a  term  by  will  to  (r)  Lloyd  v.  Crispe,  25  Taunt.  249. 

a  specific  legatee  is  not  a  breach  of  a  con-  (s)  2  T.   R.  429,  by  Ashurst  J.      See, 

dition  not  to  alien.   lb. ;  Knight  v.  Mory,  also,  Phillips  v.  Everard,  5  Sim.  102. 

Cro.  Eliz.  60 ;  Barry  v.  Stanton,  Cro.  Eliz.  (t)  P.  66  a,  pi.  8. 
330;  Berry  v.  Taunton,  lb.  331.   But  see 
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upon  pain  of  forfeiture  of  his  said  term ; "  the  lessor  and  lessee 
die,  and  the  executor  sells  the  term  without  the  leave  of  the  heir. 
And  it  was  holden  that  this  is  out  of  the  case  of  forfeiture,  because 
the  restraint  was  only  during  the  lives  of  the  lessor  and  lessee ; 
and  yet  it  was  agreed  in  the  bench  that  the  words  above  make  a 
condition,  (m)  So,  in  Seers  v.  Hind,  (a;)  a  point  arose,  whether 
executors  were  warranted  in  disposing  of  a  lease,  as  assets  of  the 
testator,  where  there  was  a  proviso  against  alienation  by  the  lessee.. 
And  Lord  Thurlow  said,  "if  A.  lets  a  farm  to  B.  with  covenant 
not  to  alien,  and  B.  dies,  may  not  his  executors  dispose  of  it  ?  I 
think  it  has  been  determined  that  they  may ;  and  I  have  always 
taken  it  as  clear  law.  It  is  an  alienation  by  the  act  of  God.  I 
remember  Lord  Camden  *  entered  into  the  question  much  in  the 
same  way.  He  took  it  to  be  clear  law,  that  an  alienation  by  death 
could  not  be  a  forfeiture.  In  case  of  a  lease  for  years  to  A.,  it 
goes  to  his  executor,  not  by  way  of  limitation  as  in  the  case  of  a 
remainder  over,  &c.  but  as  coming  in  the  place  of  the  lessee.  I 
understood  it  to  be  well  settled,  as  I  have  stated."  But  where  a 
lease  was  made  for  years  upon  condition  that  the  lessee,  his  execu- 
tors or  assigns,  should  not  alien  without  the  consent  of  the  lessor, 
an  assignment  by  the  administrator  of  the  lessee  was  held  a  breach 
of  the  condition,  on  the  ground  of  the  administrator  being  an 
assignee  within  the  condition,  (y) 

It  was  laid  down  by  Lord  Chancellor  Northington,  in  Northcote 
V.  Duke,  (s)  that  in  order  to  operate  a  forfeiture  for  a  breach  of 
the  condition  not  to  assign,  the  executor  must  have  notice  of  the 
condition.  In  that  case  the  lease  was  for  ninety-nine  years  de- 
terminable upon  three  lives,  and  it  contained  a  proviso,  that  if  the 
lessee,  his  executors,  administrators,  or  assigns,  should  lease  for 
more  than  seven  years  without  a  license,  the  lessor  might  reenter. 
The  lease  itself  was  in  the  hands  of  a  third  person,  and  the  execu- 
tor, in  ignorance  of  the  proviso,  granted  a  lease  for  fourteen  years. 
His  lordship  said  that  the  party  taking  the  estate  as  executor  was 
like  the  case  of  an  heir  taking  a  freehold,  and  ought  to  have  notice 
of  the  condition,  in  order  to  affect  his  interest  by  way  of  forfeit- 

(«)  See,  also,  Touchst.  133.  Thornhil  v.  Adams,  Cro.  Eliz.  757.     See, 

(x)  1  Ves.  jr.  294.  also,  Anon.  Moore,  44,  pi.  136. 

(y)  Sir  Wm.  Here's  case,  Cro.  Eliz.  26;         (z)  2  Eden,  319  ;  S.  C.  Ambl.  511. 
S.  C.  And.  123 ;  S.  P.  by  Walmsley  J.  in 
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ure  for  breach  of  the  condition.  But  the  authority  of  this  case  has 
been  doubted,  (a) 

As  to  the  question,  whether,  in  case  a  term  for  years  be  forfeited 
by  reason  of  the  executor  or  administrator  assigning  or  underlet- 
ting without  license,  relief  can  be  obtained  in  equity ;  the  general 
rule  is,  that  a  court  of  equity  will  not  afford  any  relief  against  a 
forfeiture  occasioned  by  assigning  *  without  license.  {^J)  However, 
where  a  lease  contained  a  covenant,  that  if  the  lessee  should  let 
the  premises  for  any  longer  period  than  three  years,  except  to  the 
wife  or  children  of  the  lessee,  without  license  of  the  lessor  and  his 
assigns  first  had,  then  the  said  lease  should  be  void,  and  the  execu- 
tor of  the  lessee  sold  the  lease  for  the  payment  of  the  debts  of  his 
testator,  the  plaintiff,  the  purchaser,  was  relieved  against  the  for- 
feiture, (c) 

This  subject  may  be  concluded,  by  observing  that  the  executor's 
The  execu-  °^  administrator's  power  of  disposal  over  the  assets  is  not 
tor's  power   ^t  all  controlled  or  suspended  bv  the  mere  filing  of  a  bill 

of  disposal  _  .  ^    I 

over  the  as-   in  equity,  on  the  part  of  a  creditor  of  the  deceased,  for 

&6t^  IS  noli  -^^ 

controlled  the  administration  of  his  estate.  For  the  power  of  the 
fiiingTblii  personal  representative  to  aliene  and  make  a  good  title 
m  equity.  ^.^  ,^^^  p^j.(.  q£  jj^g  assets  Continues  until  there  has  been  a 
decree  in  the  suit,  (c?) 

A  promissory  note  or  bill  of  exchange  made  payable  to  the  de- 
ceased or  his  order,  may  be  indorsed  by  his  executor  or 

Executor  ,     .    .  -vat  i  • 

may  in-  administrator,  (e)  And,  generally  speaking,  there  is  no 
of  ex-  difference  between  an  indorsement  of  a  note  by  the  de- 
change,  ceased  and  one  by  his  personal  representative.  (/)  In 
a  case  where  the  payee  of  a  note,  made  payable  to  him  or  his 

(a)  See  The  Touchstone  by  Atherley,        (d)  Neeves  v.  Barrage,  14  Q.  B.  504. 

p.  284,  note  1.  (e)  Rawlinson  v.  Stone,  3  Wils.  1;    S. 

(b)  Lovat  V.  Lord  Ranelagh,  3  Ves.  &  C.  2  Stra.  1260  ;  [Walworth  Ch.  in  Her- 
B.  24  ;  White  v.  Warner,  2  Meriv.  459  ;  tell  v.  Bogert,  9  Paige,  52 ;  Shaw  C.  J.  in 
Reynolds  u.  Pitt,  19  Ves.  14.  Rand  w.  Hubbard,  4  Met.  258.     An  execu- 

(c)  Cox  I/.  Brown,  1  Chanc.  Rep.  1 70 ;  tor  or  administrator  may,  in  a  proper  case, 
but  qucere,  whether  there  was  any  forfeit-  sell  choses  in  action  belonging  to  the  es- 
ure  in  this  case.  See  ante,  941.  [As  to  tate,  at  a  price  below  their  nominal  value, 
the  relief  of  a  bond  fide  purchaser  from  Bradshaw  v.  Simpson,  6  Ired.  Eq.  243 ; 
claims  against  the  estate  purchased  by  Gray  v.  Armistead,  6  Ired.  Eq.  74  ;  Wheel- 
him  of  executors  having  power  to  sell,  er  v.  Wheeler,  9  Cowen,  34.] 

see  Latrobe  v.  Tierman,  2  Md.  Ch.  474.]  (/)  Watkins  v.  Maule,  2  Jac.  &  W.  243. 
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order,  had  indorsed  it,  but  had  died  without  haviag  made  any  de- 
livery of  it,  and  after  his  death  his  executors  had  merely  delivered 
it  so  indorsed  to  the  plaintiff,  it  was  held  that  he  could  not  main- 
tain his  action  on  the  note  ;  for  that  the  indorsement  of  the  testa- 
tor was  incomplete  without  a  delivery  by  him,  and  the  delivery 
by  his  executors  without  any  indorsement  by  them  was  ineffica- 
cious. (^) 

*  Wherever  a  power  is  given,  if  a  personal  trust  and  confidence 
be  thereby  reposed  in  the  donee  to  exercise  his  own  judg-   Executors 
ment  and  discretion,  he  cannot  refer  the  power  to  the   ercise  a^'^' 
execution  of  another  ;  for  delegatus  non  potest  delegare.   P°^<=^  "^^^ 
Therefore,  where  a  power  of  sale  is  given  to  executors,   tomey. 
they  cannot  sell  by  attorney.  (K) 

By  the  statute  19  Geo.  2,  c.  37,  s.  4,  re-insurance  on  ships  is 
declared   generally  unlawful;   but  in   case   the   assurer   p         , 
shall  die,  his  executors  or  administrators  may  make  re-   executors 

1  /.     1  1      c  1       1  ■  of  assurer 

assurance,  to  the  amount  ot  the  sum   before  by  him  as-   to  re-as- 
sured, provided  it  shall  be  expressed  in  the  policy  to  be 
a  re-assurance.     The  intention  of  the  legislature,  in  making  this 
exception  in  favor  of  executors  and  administrators,  seems  to  have 
heen  to  provide  a  fund  to  satisfy  the  assured  in  case  of  a  loss,  with- 
out its  falling  on  the  estate  of  the  deceased.  (^') 

In  the  case  of  a  person  insured  against  fire,  the  policy  of  insur- 
ance and  interest  therein  shall  continue  to  his  heir,  ex-   „ 

Power  of 

ecutor,  or  administrator  respectively,  to  whom  the  prop-   executors 
erty  insured  shall  belong,  provided,  before  any  new  pay-   to  procure 
ment  be  made,  such  heir,  executor,  or  administrator,  shall   menrof 
procure  his  right  to  be  indorsed  on  the  policy  at  the  P'''''=y- 
office,  or  the  premium  be  paid  in  the  name  of  the  heir,  executor, 
or  administrator.  (Jc) 

An  executor  may  in  some  cases  claim  by  election  ;  as  where  the 
testator,  at  the  time  of  his  death,  was  entitled  out  of  sev-  Power  of 
eral  chattels  to  take  his  choice  of  one  or  more  to  his  own   executor. 

{g)  Bromage  v.  Lloyd,  1  Ex.  32.  Johnson,  2  Litt.  109.    See  Neal  v.  Patten, 

(h)  Combe's  case,   9   Co.   75   6;   Sugd.  47  Geo.  73.] 

Powers,  222,  6th  ed. ;  [Berger  v.  Duff,  4  (t)  See   Park  on   Insurance,   421,   7th 

John.  Ch.  368;  Williams  v.  Mattocks,  3  ed. 

Vt.  189;  post,  951,  note  (ji) ;   Floyd  v.  (k)  Park  on  Insurance,  662,  7th  ed. 
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use.  (J)  If  the  thing,  of  which  the  election  is  given,  is  to  be  done 
unicd  vice,  the  election  ought  to  be  at  the  time,  (m)  So  if  noth- 
ing passed  or  vested  in  the  grantee,  &c.  before  his  election,  it 
ought  to  be  made  in  the  life  of  the  parties,  (n)  As  if  a  man  gives 
to  A.  such  of  his  horses,  as  A.  and  B.  shall  *  choose,  the  election 
ought  to  be  in  the  life  of  A.  (o)  But  where  an  interest  vests  im- 
mediately by  the  grant,  &c.  election  may  be  made  by  the  heir  or 
executor,  as  well  as  by  the  party  himself.  ( j»)  As  if  a  fine  be  of 
one  hundred  acres,  and  the  conusee  renders  fifty  to  the  conusor  for 
years,  his  executor  may  choose  which  fifty  he  will  have,  (g')  If  a 
man  gives  one  of  his  horses  to  A.  and  B.,  after  the  death  of  A.,  B. 
may  choose  which  he  will  take ;  for  an  interest  vested  in  them 
immediately  by  the  gift,  (r)  So  if  the  election  determines  only 
the  manner  or  degree  in  which  the  grantee  shall  have  the  thing, 
his  heir  or  executor,  as  well  as  the  party  himself,  may  make  it ; 
for  in  such  case  the  interest  vests  immediately,  (s)  As  if  a  lease 
be  granted  to  A.  for  ten  or  twenty  years,  as  he  shall  elect,  the  ex- 
ecutor is  entitled  to  the  election,  (t)  So  if  A.  makes  a  lease  for 
years  to  B.  of  forty  acres,  parcel  of  sixty,  the  election  may  be 
made  by  B.'s  executor,  (m)  So  if  the  thing,  of  which  election  is 
given,  is  annual,  and  to  have  continuance,  the  heir  or  executor 
may  make  the  election.  («) 

(I)  Toller,  174.  (r)  1  RoU..Abr.  725,  tit.  Election,  C. 

(m)  Com.  Dig.  Election,  B. ;   Co.  Lit.  pi.  5  ;  Com.  Dig.  ubi  supra. 

Ii5  a.  (s)  Com.    Dig.   ubi    supra;    Co.    Lit. 

(n)  lb.  145  a. 

(o)  Morris  v.  Levesay,  1  Roll.  Abr.  726,  (()  Toller,  174. 

tit.   Election,   C.  pi.  6;  Com.  Dig.  Elec-  (u)  Jones  w.  Cherney,  1  Freem.  530. 

tion,  B.  (z)  Com.    Dig.    ubi   supra ;    Co.    Lit. 

(p)  'Com.  Dig.  Election,  B.  145  u.. 

(})  1  Roll.  Abr.  725,  tit.  Election,  C. 
pi.  4  ;  Com.  Dig.  ubi  supra. 
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»-execu- 
tors. 


OF    THE    POWEE    AND   AtTTHOBITY   OE   ONE   OP   SEVEEAL  EXECTJ- 
TOKS  OE  ADMINISTEATOES. 

Co-EXECUTOES,  however  numerous,  are  regarded  in  law  as  an 
individual  person ;  and  by  consequence,  the  acts  of  any  co-i 
one  of  them,  in  respect  of  the  administration  of  the  ef- 
fects are  deemed  to  be  the  acts  of  all ;  (a)  for  they  have  all  a  joint 
and  entire  authority  over  the  whole  property.  (5)  Hence  a  re- 
lease of  a  debt  by  one  of  several  executors  is  valid,  and  shall  bind 
the  rest,  (c)  So  one  of  several  executors  may  settle  an  account 
with  a  person  accountable  to  the  estate,  and  in  the  absence  of 


(a)  Toiichst.  484;  3  Bac.  Abr.  30; 
Exors.  C.  1 ;  Wentw.  Off.  Ex.  206,  Hth 
ed. ;  Ex  parte  Rigby,  19  Ves.  462  ;  [Lank 
V.  Kinder,  4  Harring.  457 ;  Jackson  v. 
Shaffer,  11  John.  513  ;  Kerr  v.  Waters,  19 
Geo.  136 ;  Wheeler  u.  Wheeler,  9  Cowen, 
34 ;  Edmonds  v.  Crenshaw,  14  Peters, 
166 ;  Stewart  v.  Conner,  9  Ala.  803.]  "  As 
between  executors,"  says  Lord  Hardwicke, 
"  there  can  be  no  division  of  their  interest 
or  authority;  for  though  a  man  may  ap- 
point executors  in  such  a  manner  that 
their  authority  may  commence  or  deter- 
mine at  different  times,  yet  he  cannot 
nominate  persons  executors,  and  confine 
one  of  them  to  one  branch  of  his  estate, 
and  another  to  another ;  for  they  have  a 
joint  authority,  which  extends  to  the  tes- 
tator's whole  estate,  and  cannot  be  divided 
into  distinct  and  separate  powers.  Owen 
a.  Owen,  1  Atk.  495.  But  see  ante,  251. 
[An  obligation,  taken  by  two  executors  or 
administrators  to  themselves  jointly  as 
representatives  of  their  testator,  for  a  debt 
belonging  to  his  estate,  may  lawfully  be 
discharged  by  one  of  them  upon  payment 
being  made  to  him.  People  v.  Keyser,  28 
N.  Y.  226.] 


(6)  3  Bac.  Abr.  30,  tit.  Executors,  D. 
1 ;  Wentw.  Off.  Ex.  213, 14th  ed.;  1  Eoll. 
Abr.  924 ;  Exors.  0.  ;  Com.  Dig.  Ad- 
ministration, B.  12  ;  Owen  v.  Owen,  1 
Atk.  495  ;  [Paff  v.  Kinney,  1  Bradf.  Sur. 
1  ;  Wilkerson  v.  Wootten,  28  Geo.  568  ; 
Oilman  v.  Healy,  55  Maine,  120;  Shaw 
V.  Berry,  35  Maine,  279  ;  Bodley  v.  Mc- 
Kinney,  9  Sm.  &  M.  339 ;  Gage  v.  John- 
son, 1  McCord,  492  ;  Bryan  v.  Thompson, 
7  J.  J.  Marsh.  587  ;  Shreve  v.  Joyce,  7 
Vroom  (N.  J.)  48  ;  Bogert  v.  Hortell,  4 
Hill,  492;  9  Paige,  52;  Stuyvesant  v. 
Hall,  2  Barb.  Ch.  151  ;  Jackson  v.  Eobin- 
son,  4  Wend.  436 ;  Murray  v.  Blatch- 
ford,  ]  Wend.  583  ;  Wheeler  ;;.  Wheeler,  9 
Cowen,  34;  Douglass  v.  Satterlee,  11  John. 
16.  Each  executor  has  power  under  the 
will  to  execute  it ;  one  executor  has  no 
power  to  prevent  another  from  taking  pos- 
session of  assets,  or  to  take  them  from  him 
after  he  has  acquired  possession  of  them. 
Hall  u.  Carter,  8  Geo.  388  ;  Chew's  Es- 
tate, 2  Parsons  Sel.  Cas.  153;  Wood  o. 
Brown,  34  N.  Y.  337.] 

(c)  Anon.  Dyei-,  23  6,  m  margine ;  Ja- 
comb  V.  Hardwood,  2  Ves.  sen.  267  ; 
[Shaw  V.  Berry,  35  Maine,  279 ;  Oilman 
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fraud,  the  settlement  will  be  binding  on  the  others,  though  dis- 
senting, (c?)  So  a  grant  or  a  surrender  of  the  term  by  one  ex- 
ecutor shall  be  equally  available,  (e)  *  So  the  attornment  of  one 
shall  be  the  attornment  of  the  other.  (/)  And  if  the  sale  or 
gift  of  one  of  several  executors,  of  the  goods  and  chattels  of  the 
deceased,  is  the  sale  and  gift  of  them  all.  (^f)  Again,  it  is  said, 
in  the  marginal  notes  of  Lord  Chief  Justice  Treby  to  Dyer,  (^) 
that  if  one  of  several  executors  confess  the  action,  judgment  shall 
be  given  against  all.  (i)  But  in  a  case  decided  Mich.  T.  3  Geo. 
1,  (k)  there  were  three  executors,  one  of  whom  gave  a  warrant 


V.  Healy,  55  Maine,  120;  Stuyvesant  v. 
Hall,  2  Barb.  Ch.  151 ;  Devling  v.  Little, 
26  Pent).  St.  502;  Shreve  v.  Joyce,  7 
Vroom  (N.  J.),  48;  Hoke  ^.  Fleming,  10 
Ired.  (Law)  26.  One  of  several  co-execn- 
tors  may  compromise  and  release  a  mort- 
gage or  other  debts  due  to  the  estate,  with- 
out the  signature  or  assent  of  his  co-ex- 
ecutors. Murray  v.  Blatohford,  1  Wend. 
583  ;  Wheeler  v.  Wheeler,  9  Cowen,  24 ; 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ; 
Weir  V.  Mosher,  19  Wis.  311 ;  Son  o. 
Miner,  37  Barb.  466.  Where  both  of  two 
executors  sell  the  real  estate  of  the  testa- 
tor pursuant  to  the  authority  in  the  will, 
and  receive  in  their  joint  names  a  bond 
and  mortgage  for  a  part  of  the  purchase- 
money,  an  assignment  of  the  bond  and 
mortgage  by  one  of  the  executors  without 
the  assent  of  the  other  is  valid.  Bogert  v. 
Hertell,  4  Hill,  492.  See  Smith  v.  Whit- 
ing, 9  Mass.  334.  And  it  has  been  held  in 
Massachusetts  that  one  of  two  executors 
may  make  a  valid  assignment  of  a  mort- 
gage. George  o.  Baker,  3  Allen,  326, 
note.]  Where  an  action  was  brought  by 
two  out  of  four  executors,  and  the  two  ex- 
ecutors who  were  not  joined  in  the  action 
released  the  defendant,  who  pleaded  the 
release  puis  darrein  continuance ;  the  court 
of  exchequer  refused  to  set  aside  the  plea, 
the  plaintiffs  having  failed  to  make  out  a 
case  of  fraud.  Herbert  o.  Pigott,  2  Cr.  & 
M.  384 ;  S.  C.  4  Tyrwh.  285. 

(d)  Smith  V.  Everett,  27  Beav.  446. 

(e)  Dyer,  23  b,  in  margins ;   Simpson 
V.  Gutteridge,  1  Madd.  616.    See  Turner 
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V.  Hardey,  9  M.  &  W.  770;  post,  950, 
note  (2). 

(/)  I>yer,  23  b,  in  margine ;  1  Madd. 
616.  So  if  one  executor  gets  possession 
of  the  goods,  and  pays  debts  with  his  own 
money  as  far  as  the  amount  of  them,  this 
is  a  conversion  of  the  goods  of  the  testa^ 
tor  to  his  own  use,  and  justifiable  by  this 
executor  against  his  co-executor.  Dyer, 
23  h,  in  margine. 

(g)  Touchst.  484;  Kelsock  u.  Nichol- 
son, Cro.  Eliz.  478,  496;  Dyer,  23  6,  in 
margine  ;  Murrell  v.  Cox,  2  Vern.  570. 
[See  Hertell  v.  Bogert,  9  Paige,  52  ;  S.  C. 
4  Hill,  492.  The  assignment  of  a  prom- 
issory note  payable  to  the  testator,  may 
be  made  by  one  of  several  co-executors. 
Dwight  V.  Newell,  15  111.  333 ;  Wheeler  v. 
Wheeler,  9  Coweu,  34.  See  Smith  </. 
Whiting,  9  Mass.  334.]  A  purchaser  of 
the  subject  of  a  specific  legacy  from  one 
of  several  executors,  who  is  also  the  lega- 
tee, is  not  bound  to  inquire  whether  the 
other  executors  have  given  their  assent. 
Cole  V.  Miles,  10  Hare,  179.  But  where 
one  of  two  executors,  erroneously  believing 
that  lie  was  acting  with  the  authority  of  the 
other,  contracted  to  sell  a  leasehold  house, 
part  of  the  testator's  estate,  it  was  held 
that  the  purchaser  could  not  enforce  a  spe- 
cific performance  of  the  contract.  Snees- 
by  V.  Thorne,  7  De  G.,  M.  &  G.  399. 

(A)  P.  23  b. 

(i)  See,  also,  the  judgment  of  Sir  John 
Leach  V.  C.  in  Simpson  v.  Gutteridge,  1 
Madd.  616,  and  Lepard  v.  Vernon,  2  Ves, 
&  B.  54. 

(k)  Elwell  V.  Quash,  Stra.  20. 
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of  attorney  to  confess  a  judgment  against  himself  and  his  co-ex- 
ecutors, pursuant  to  which  a  judgment  was  entered  against  all  the 
executors  de  bonis  testatoris  for  the  debt,  and  against  the  execu- 
tor who  gave  the  warrant,  de  bonis  propriis  for  the  costs ;  upon 
motion  to  set  this  aside,  it  was  held  to  be  ill ;  for  executors  may 
plead  different  pleas,  (Z)  and  that  which  is  most  for  the  testator's 
advantage  shall  be  received,  (m)  Further,  it  has  been  held  that 
if  one  of  two  executors  appointed  by  the  obligee  delivers  a  bond  to 
a  stranger  in  satisfaction  of  a  debt  due  from  himself  and  dies, 
although  the  debt,  as  a  chose  in  action,  could  not  pass  *by  the 
assignment,  yet  by  this  delivery  the  party  has,  such  an  interest 
in  the  instrument,  that  he  may  justify  the  detention  of  it  as 
against  the  surviving  executor,  (n) 

In  a  modern  case,  (o)  where  one  of  several  executors  assigned 
to  a  creditor  of  the  testator  a  debt  due  to  the  testator's  estate,  it 
was  holden  by  Sir  W.  Grant  that  such  an  assignment  was  not 
available  against  the  dissent  of  the  other  executors.  His  honor 
observed,  that  if  the  single  executor  had  parted  with  any  portion 
of  the  property  to  the  particular  creditor,  who  by  such  an  assign- 
ment had  obtained  a  legal  advantage,  it  could  not,  perhaps,  be 
taken  from  him ;  but  in  the  present  case  there  was  merely  an 
assignment  of  a  chose  in  action,  of  which  no  use  could  be  made 
without  the  assistance  of  a  court  of  equity ;  and  that  a  court  of 
equity  would  not  interfere  to  give  a  particular  creditor  an  advan- 
tage against  the  other  executors  and  the  general  creditors. 

An  assent  to  a  legacy  by  one  of  several  executors  is  suffi- 
cient, (p)  So,  also,  if  one  of  several  executors  be  a  legatee,  his 
single  assent  to  his  own  legacy  will  vest  the  complete  title  in  him- 
self, (g)  Again,  if  the  subject  be  entire,  and  be  given  to  all  the 
executors,  the  assent  of  one  of  them  to  his  own  proportion  will  be 
sufficient,  (r) 

(l)    See  infra,   pt.   v.    bk.    ii.   ch.   i. ;  his  co-executor  and  the  creditor.  Touchst. 

[Shreve  v.  Joyce,  7  Vroom  (N.  J.),  49.]  484.     See  ante,  937  et  seq. 

(m)  See  Baldwin  v.  Church,  10  Mod.        (o)  Lepard  v.  Vernon,  2  Ves.  &  B.  51. 
323.  (p)  Godolph.  pt.  2,  c.  30,  s.  8,  p.  245 ; 

(n)  Kelsock  v.  Nicholson,  Cro.  Bliz.  478,  Wentw.  Off.  Ex.  413, 14th  ed. ;  Com.  Dig. 

496 ;    S.   C.  Moore,  422 ;  Dyer,  23  b,  in  Administration,  C.  8. 
margine.     If  there  be  any  fraud  between        (q)    1   EoU.  Abr.  618,    tit.   Devise,  B. 

the  executor  and  the  creditor,  and  there  pi.  2 ;    Townson  u.  Tickell,  3  B.  &  Aid. 

be  not  assets  besides  to  pay  all  the  debts  40;  Cole  v.  Miles,  10  Hare,  179. 
and  legacies,  there,  perhaps  the  other  ex-        (r)  Pannel  v.  Fen,  1   Roll.  Abr.  618, 

ecutor  may  have  remedy  in  equity  against  Devise,  B.  pi.  3 ;  I  Rop.  Leg.  734, 3d  ed. 
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By  stat.  8  &  9  Vict.  c.  91,  the  bank  of  England  may  require 
all  the  executors,  who  have  proved  the  will,  to  join  and  concur 
in  any  transfer  of  stock  standing  in  the  name  of  their  testa- 
tor, (s) 

*  Again,  there  has  already  been  occasion  to  show,  (f)  that  the 
How  far  act  of  one  of  two  executors,  in  possessing  himself  of  the 
oneTxeou-  testator's  effects,  is  the  act  of  the  other,  so  as  to  entitle 
Mse  a"  ""  ^"'^  t°  *  joint  interest  in  possession,  and  a  joint  right  of 
charge  on     action,  if  the  effects  are  afterwards  taken  away.     But  it 

nis  com-  '  ^  y 

panion.  ,  should  be  observed,  that  the  act  of  one  in  taking  posses- 
sion of  a  chattel  real  or  personal  of  the  testator,  cannot  create  a 
new  liability  and  impose  a  charge  on  the  other  personally,  and  in 
his  own  individual  character,  which  without  such  act,  would  never 
have  existed,  (i^)  Therefore,  if  one  executor  takes  possession  of 
and  uses  a  personal  chattel,  the  other  is  not  liable  to  the  creditors 
for  such  act  of  his  co-executor.  So  if  one  executor  enter  and 
enjoy  land  demised,  and  take  the  profits  beyond  the  rent,  the 
other  executor  will  not  be  chargeable  with  the  amount  as  assets 
to  the  creditors  ;  but  the  one  who  actually  received  will  alone  be 
responsible,  (u)  Hence,  it  appears  that  with  respect  to  the  cred- 
itors, the  actual  possession  and  use  by  one  of  two  executors  is  not 
in  law  the  possession  and  use  by  both,  so  as  to  attach  a  liability 
upon  both.  Accordingly,  if,  instead  of  disposing  of  a  term  of  the 
testator,  one  of  the  executors  takes  the  actual  possession  of  and 
enjoys  the  land  demised,  such  enjoyment  is  not  by  law  the  posses- 
sion and  enjoyment  by  both,  and  it  does  not  render  both  charge- 
able to  the  lessor  to  pay  a  compensation  to  him  for  it,  as  joint 
occupiers  in  their  own  right.  («) 

The  question  how  far  a  devastavit  or  receipt  of  assets  by  one  of 
several  executors  can  create  a  liability  and  impose  a  charge  on  his 

(s)  See  ante,  812.  one  of  two  or  more  executors  was  not  to 

(<)  Ante,  9\2,  913.  be   held   acconntahle   for  waste  or  other 

(«i)   [Scruggs   V.  Driver,   13  Ala.  274  ;  misconduct  on  the  part  of  an   associate. 

Hammon  v.  Huntley,  4  Cowen,  493;  For-  The  misplaced  confidence  in  the  integrity 

syth  B.  Ganson,  5  "Wend.  558;  Mclntire  or  capacity  of  one  of  the  number  was  not 

V.  Morris,  14  Wend.  90.     The  acts  of  one  allowed  to  operate  to  the  prejudice  of  an- 

executor  within  the  scope  of  his  author-  other.    Ames  J.  in  Ames  «.  Armstrong, 

ity,  in  the  administration   of  the  estate,  106  Mass.  18.] 

are  the  acts  of  all,  with  this  qualification,         («)  See  post,  pt.  iv.  bk  ii.  ch.  ii.  §  ii. 
that  at  common  law  each  was  responsible        (x)  Nation  v.  Tozer,  1  Cr.,  M.  &  R.  172  ; 

only  for  such  assets  as  came  to  his  own  S.  C.  4  Tyrwh.  561. 
hands.      Under    ordinary  circumstances, 
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companions,  will  be  considered  hereafter,  when  the  subject  of  the 
liabilities  of  executors  occurs,  (y) 

It  should  be  further  observed,  that  though  one  of  sev-   Oneofsev- 

1  T  !■     1  n  .     T     1         eral  execu- 

eral  executors  may  dispose  or  the  assets  so  as  to  bind  the   tors  cannot 
others,  it  is  not  to  be  inferred  that  one  of  several  ex-   others  by 
ecutors  is  the  *  agent  of  the  others,  so  as  to  bind  them    ^^Ict"'^' 
by  his  several  contracts,  (s) 

A  distinction  was  taken  by  Lord  Hardwicke  in  Hudson  v.  Hud- 
son, (a)  between  the  power  of  one  of  several  administra-  co-admi 
tors  and  one  of  several  executors,  with  reference  to  the  'strators. 
latter  arising  wholly  from  the  testator,  and  the  former  wholly  from 
the  ordinary.  And  his  lordship  laid  down,  on  the  authority  of 
Lord  Bacon,  (6)  that  as  an  administration  was  in  the  nature  of  an 
office,  so  if  granted  to  several,  they  must  join  in  executing  the 
acts  of  their  office  ;  (c)  and,  therefore,  the  release  of  one  would 
not  bind  the  others,  as  in  the  case  of  co-executors.  But  in  the 
subsequent  case  of  Willand  v.  Fenn,  (c?)  it  was  held  in  the  king's 
bench,  after  three  arguments,  that  one  of  several  administrators 
stands  on  the  same  ground  and  foundation  with  one  of  several 
executors,  (c^i)  And  this  decision  was  recognized  by  Sir  John 
Strange  M.  R.  in  Jacomb  v.  Harwood.  (e) 

{y)  Post,  pt.  IV.  bk.  II.  §  II.  [p.  1820]. 

{z]  Turner  v.  Hardey,  9  M.  &  W.  770 ; 
[Pearce  v.  Smith,  2  Brev.  (S.  Car.)  360.] 
This  was  an  action  for  use  and  occupation, 
for  a  quarter's  rent  from  Lady  Day  to  Mid- 
summer, 1841,  to  which  the  defendant 
pleaded  that  by  an  agreement  made  be- 
tween the  plaintiffs,  executors  of  T.,  and 
the  defendant,  the  defendant  agreed  to 
take  of  the  plaintiffs,  executors  as  afore- 
said, the  premises  in  question ;  and  that  it 
was  afterwards  agreed  between  them  and 
W.,  that  W.  should  become  tenant  to  the 
plaintiffs  from  Lady  Day,  1841,  and  that 
the  defendant  should  be  discharged  from 
all  liability  to  subsequent  rent;  and  that 
the  defendant  accordingly  gave  up  posses- 
sion to  W.,  and  the  plaintiffs  accepted  him 
as  tenant;  and  it  was  held  that  this  plea 
was  not  proved  by  evidence  that  one  of  the 
plaintiffs  had  so  agreed  to  accept  W.  as 
tenant  in  lieu  of  the  defendant.  But  this 
case  must  not  be  understood  as  deciding 
that  one  of  several  executors  may  not 


alone  accept  a  surrender  of  a  term,  the  re- 
version of  which  belongs  to  them  as  ex- 
ecutors. See  11  M.  &  W.  773,  per  Parke 
B. 

(a)  1  Atk.  460. 

(6)  Elements,  vol.  iv.  p.  83. 

(c)  See,  also,  In  the  Goods  of  Nayler,  2 
Robert.  409 ;  ante,  428. 

(d)  Cited  by  Sir  John  Strange  M.  E. 
in  2  Ves.  sen.  267.  See  MS.  report  of  the 
case  in  Selw.  N.  P.  767,  note  (8),  6th  ed. ; 
[Herald  v.  Harper,  8  Blackf.  170.] 

( Ji)  [Ante,  946,  947 ;  Herald  v.  Harper, 
8  Blackf.  170;  Dean  v.  DufBeld,  8  Texas, 
235.  One  of  several  joint  administrators 
may  release  a  right  of  action  which  be- 
longs to  the  estate  of  the  intestate.  Bryan 
V.  Thompson,  7  J.  J.  Marsh.  587;  Beat- 
tie  V.  Abercrombie,  18  Ala.  9;  Kick  v. 
Gilson,  1  Penn.  St.  58.] 

(e)  2  Ves.  sen.  267,  268.  See,  also, 
Touchst.  485,  486;  Smith  w.  Everett,  27 
Beav.  454,  per  Romilly  M.  R.  However, 
Sir  John  NichoU  seems  on  more  than  one 
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*  The  power  of  an  executor  is  not  determined  by  the  death  of 
Survivor  of  ^^^  co-executor,  but  survives  to  him.  (/)  And  so  like- 
several  ex-   -^vise  if  administration  has  been  granted  to  two,  and  one 

ecutors  or         _       '  _  "  _    _  ' 

adminis-       dies,  the  other  will  be  sole  administrator,  and  all  the 
power  of  the  office  will  survive  to  him.  (^) 


The  ordinary  functions  incident  to  the  office  of  executor  may 
Exercise  of  be  exercised  by  one  of  several  appointed  executors,  al- 
given^to  though  the  others  renounce.  Qg^)  Yet,  at  common  law, 
several  ex-   -^ijere  a  power  was  given  by  will  to  executors  to  sell 

ecutors  to  J^  . 

sell  land :  land,  and  one  of  them  refused  the  trust,  it  was  clear  that 
the  others  could  not  sell.  (A)  But  the  statute  21  Hen. 
8,  c.  4,  provides,  that  where  lands  are  willed  to  be  sold 
by  executors,  and  part  of  them  refuse  to  be  executors,  and  to  ac- 
cept the  administration  of  the  will,  all  sales  by  the  executors 
that  accept  such  administration  shall  be  as  valid  as  if  all  the  ex- 
ecutors had  joined.  (A^)     The  terms  of  the  statute  are,  that  where 


when  one 
of  them  re- 
nounces ; 


occasion,  to  have  adverted  to  the  distinc- 
tion as  still  existing.  See  "Warwick  v. 
Greville,  1  Phillim.  126 ;  Stanley  v.  Bernes, 
1  Hagg.  222. 

(/)  Flanders  v.  Clarke,  3  Atk.  .509  ;  S. 
C.  1  Ves.  sen.  9. 

{g)  Hudson  v.  Hudson,  Cas.  temp, 
Talb.  127  ;  ante,  412. 

(ji)  [See  Bodley  v.  McKinney,  9  Sm.  & 
M.  339.  But  under  a  power  of  sale  given 
in  a  will,  the  executors  cannot  sell  by  at- 
torney ;  and  one  executor  cannot  delegate 
his  discretion  to  another  executor,  any 
more  than  to  any  other  person.  Berger  v. 
Duff,  4  John.  Ch.  368.] 

(/()  Co.  Lit.  113  a;  [Wilde  J.  in  Tain- 
ter  V.  Clark,  13  Met.  226  ;  Boston  Frank- 
linite  Co.  v.  Condit,  4  Green  Ch.  395  ; 
Hubbard  J.  in  Shelton  v.  Homer,  5  Met. 
466,  467 ;  Ames  J.  in  Chandler  v.  Eider, 
102  Mass.  270.] 

(Ai)  [Leggett  i\  Hunter,  19  N.  Y.  445  ; 
Johnson  v.  Thompson,  5  Call,  248  ;  Leav- 
ens V.  Butler,  8  Porter  (Ala.),  380;  Ze- 
bach  V,  Smith,  3  Binney,  69  ;  Johnson  v. 
Bowden,  37  Texas,  621 ;  Britton  v.  Lewis, 
8  Rich.  Eq.  271 ;  White  v.  Taylor,  1  Yeates, 
422  ;  Taylor  v.  Galloway,  1  Ham.  232  ; 
Corleis  v.  Little,   14  N.  J.   (Law)   373  ; 
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Hubbard  J.  in  Shelton  v.  Homer,  5  Met. 
465  ;  Wilde  J.  in  Tainteri;.  Clark,  13  Met. 
225,  226;  Warden  «.  Richards,  U  Gray, 
277 ;  Peter  v.  Beverly,  10  Peters,  .532 ; 
Chandler  v.  Rider,  102  Mass.  268,  271 ; 
Putnam  Free  School  v.  Fisher,  30  Maine, 
523,  527;  Wells  v.  Lewis,  4  Met.  (Ky.) 
269;  Gould  v.  Mather,  104 'Mass.  283; 
Miller  v.  White,  1  Taylor  (N.  Car.),  309  ; 
ante,  655,  note  (jp-).  But  it  was  held  in 
Shelton  v.  Homer,  5  Met.  462,  that  the 
statute  referred  to  in  the  text  does  not  ap- 
ply to  a  case  where  the  executors  have  all 
accepted  the  appointment  and  one  of  them 
afterwards  resigns  and  is  still  living.  In 
such  case  it  was  maintained  by  Hubbard 
J.  that  the  remaining  executors  have  no 
authority  to  execute  a  naked  power  given 
in  a  will  to  the  executors  to  sell  and  con- 
vey the  real  estate  of  the  testator.  See 
post,  953,  note  {q)  ;  Williams  v.  Mattocks, 
5  Vt.  189.  But  this  has  been  overruled  in 
the  more  recent  case  of  Gould  u.  Mather, 
104  Mass.  283,  290.  See,  however,  M'Rae 
V.  Farrow,  4  Hen.  &Munf.  444;  Williams 
V.  Mattocks,  5  Vt.  189.  All  the  executors 
who  qualify  must  join  in  executing  the 
power  of  sale.  Hubbard  J.  in  Shelton  v. 
Homer,  5  Met.  466,  467 ;    Floyd  v.  John- 


CH.  n.]  OF   CO-EXECUTORS.  1019 

part  of  the  executors  named  in  a  will,  declaring  lands,  tenements, 
or  hereditaments  to  be  sold  by  executors,  "  do  refuse  to  take  upon 
him  or  them  the  administration  and  charge  of  the  same  testa- 
ment and  last  will,  wherein  they  be  so  named  to  be  executors, 
and  the  residue  of  the  same  executors  do  accept  and  take  upon 
them  the  cure  and  charge  of  the  same  testament  and  last  will, 
that  then  all  bargains  and  sales  of  such  lands,  tenements,  or  other 
hereditaments  so  willed  to  be  sold  by  the  executors  of  any  such 
testator,  as  well  heretofore  made  as  hereafter  to  be  made  by  him 
or  them  only  of  the  said  executors,  that  so  doth  accept,  or  that 
heretofore  hath  accepted  and  taken  upon  him  or  them  any  such 
cure  or  charge  of  administration  of  any  such  will  or  testament, 
shall  be  as  good  and  as  effectual  in  the  law  as  if  all  the  residue  of 
the  same  executors  named  in  the  said  testament,  so  refusing  the 
administration  of  the  same  testament,  had  joined  with  him  or 
them  in  making  of  the  bargain  and  sale  *  of  such  lands,  tene- 
ments, or  other  hereditaments  so  willed  to  be  sold  by  the  executors 
of  any  such  testator,  which  heretofore  hath  made  or  declared,  or 
that  hereafter  shall  make  or  declare  any  such  will  of  any  such 
lands,  tenements  or  other  hereditaments,  after  his  decease,  to  be 
sold  by  his  executors."  Upon  this  statute.  Lord  Coke  observes  (0 
that  although  the  letter  of  it  extend  only  to  cases  where  execu- 
tors have  a  power  to.  sell,  yet  being  a  beneficial  law,  it  is  by  con- 
struction extended  to  cases  where  lands  are  devised  to  executors 
to  be  sold.  (/)  It  has  also  been  held  that  the  statute  extends  to 
copyholds.  (Jc) 

In  the  case  of  Denne  v.  Judge,  (J)  a  testator  devised  land  to 
five  trustees  to  sell  and  apply  the  money  to  certain  uses,  and  after- 
wards made  the  same  persons  executors ;  the  question  was,  whether 

son,  2  Litt.  (Ky.)  109  ;  Halbert  v.  Grant,  ton  v.  Homer,  5  Met.  465.    But  in  Chan- 

4T.   B.  Mon.   580;    Smith   u.  Moore,   6  dler  u.  Rider,  102  Mass.  270,  271,  Ames  J. 

Dana,  417 ;  M'Rae  v.  Farrow,  4  Hen.  &  said  :   "  It  seems  now  to  be  well  settled 

Munf.  444  ;  Bank  of  Port  Gibson  v.  Baugh,  that,  where  the  power  is  conferred  upon 

9    S  m.  &  M.  290 ;   liling   v.  Hummer,  2  two  or  more  executors,  and  the  will  does 

Penn.  349.     See  In   the   Matter  of  Bull,  not  expressly  and  plainly  point  to  a  joint 

45   Barb.  334 ;  Hutchins  v.   Baldwin,   7  exercise  of  the  power,  a  single  surviving 

Bosw.  236  ;  Wasson  v.  King,  2  Dev.  &  executor  may  carry  it  into  effect."] 

Bat.  232.      "When  executors  are  individ-  (j)  Co.  Lit.  113  a. 

ually  named  in  connection  with,  and  who  (j  )  See  ante,  654. 

are  to  execute,  the  power  ;  there,  all  who  (h)  Peppercorn  v.  Wayman,  5  De  G.  & 

are  mentioned  are  required  to  execute  it,  Sra.  230. 

to  give  it  validity."    Hubbard  J.  in  Shel-  {I)  11  East,  288. 
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the  land  passed  under  deeds  of  lease  and  release,  purporting  to 
have  been  executed  by  all  the  five  trustees,  but  in  fact  executed 
by  three  of  them  only ;  and  it  was  urged  that  the  case  was  within 
the  above  statute  of  21  Hen.  8,  c.  4.  But  Lord  Ellenborough 
said  that  the  statute  was  passed  to  remedy  the  inconvenience 
where  some  of  the  executors  refuse  to  act ;  but  in  the  present  case 
there  was  no  such  refusal.  Besides,  the  estate  was  not  devised  to 
them  as  executors,  to  be  sold,  but  as  devisees,  though  they  v/ere 
also  appointed  executors.  They  had  nothing  to  do  with  the  land 
as  executors,  (m) 

If,  however,  the  fund,  when  raised,  had  been  distributable  by 
them  in  that  character,  it  would  have  been  otherwise,  as  far  as 
respects  the  latter  objection  to  the  application  of  the  statute. 
Thus  in  Bonifaut  v.  Greenfield,  (n)  where  the  testator  devised 
land  to  four  persons  and  their  heirs  to  sell,  and  apply  the  money 
to  the  performance  of  the  will,  and,  in  the  conclusion  of  the  will 
he  appointed  the  four  his  executors,  *  it  was  held,  that,  on  the 
refusal  of  one  of  them  to  act,  a  sale  by  the  other  three  was  good. 

It  is  said  by  Lord  Coke,  (o)  that  although  one  executor  refuses, 
the  others  cannot  sell  to  him,  because  he  is  party  and  privy  to  the 
will,  and  remains  executor  still.  But  that  position  must  now  be 
considered  as  overruled  by  the  modern  decision  of  the  court  of 
common  pleas,  in  Mackintosh  v.  Barber.  (^)  In  which  case  it 
was  further  decided,  that  executors  to  whom  a  power  is  given  to 
sell  may,  at  law,  sell  to  a  trustee  for  themselves,  or  may  sell  to  one 
of  themselves ;  and  an  appointment  accordingly  cannot  be  im- 
peached at  law.  Whether  such  an  appointment  can  be  supported 
in  equity,  must  depend  upon  the  circumstances  under  which  the 
sale  was  made,  (g) 

(m)  But  taking  the  conyeyance  to  be  by  should  take  upon  themselves  the  probate 

the  three  trustees  only,  it  severed  the  joint  of  his   will,   to   sell   and   convey  his   real 

tenancy,  and  conveyed  three  fifths  of  the  estate,  and  appointed  two  executors  who 

estate  to  be  held  in  common  with  the  two  accepted  the  trust  and  caused  the  will  to 

remaining  parts.  be  proved,  and  one  of  them  afterwards  re- 

(n)  Cro.  Eliz.  80.  signed  his  trust,  as  executor,  and  was  dis- 

(o)  Co.  Lit.  U3  a.  charged  therefrom  by  decree  of  the  probate 

{p)  1  Bing.  50;  S.  C.  7  Moore,  315;  court,  it  was  held  (1)  that  the  other  exec- 

[Hubbard  J.  in  Shelton  u.  Homer,  5  Met.  utor  had  no  authority,  by  the  will,  to  sell 

467,  468.]  and  convey  the  testator's  real  estate ;  and 

(q)  1  Sugd.  on  Pow.  Ul,  6th  ed.     [But  it  was  further  held  (2)  that  if  he  had  such 

where  a  testator  by  his  will  gave  a  naked  authority,  yet  if  he  makes  a  contract  for 

power  to  his  executors,  or  such  of  them  as  the  sale  of  such  estate  to  the  executor  who 
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In  the  case  of  Granville  (Earl)  v.  M'Neile,  (r)  where  a  power, 
contained  in  a  deed  of  settlement  of  real  estate,  enabled   Exercise  of 
one  of  the  parties,  his  executors,  administrators,  and  as-   ^ppo^J"^ 
signs,  on  a  vacancy,  to  appoint  a  new  trustee,  and  the   "ew  trus- 
party  so  empowered  died,  having  by  his  will  named  three   to  a  man, 
executors,  one  of  whom  renounced  probate,  it  was  held   ecutors, 
by  Wigram  V.  0.  that  a  vacancy  in  the  trust  having   ^eaTand'^ 
occurred,  the  two  acting  executors  had  power  to  appoint  "xecutors 
the  new  trustee.     And  his  honor  said  that,  in  all  such   renounces: 
cases,  the  question  is,  whether  the  confidence  is  reposed  in  the  in- 
dividuals named  or  in  the  persons  who,  de  facto,  fill  the  given 
office ;  and  that,  in  the  present  case,  the  intention  plainly  was, 
that  those  whom  the  party  empowered  in  the  first  instance  trusted 
to  administer  his  property,  should  also  be  intrusted  to  exercise  the 
power  given  to  him  in  the  settlement;  and  that  those  whom  he 
trusted  were  the  persons  who  acted,  and  not  those  only  whom  he 
named,  (r-*^) 

Again,  it  has  appeared  that  if  one  of  two  executors  dies,  the 
office  survives  to  his  co-executor,  (s)  But  it  is  necessary  exercise  of 
further  to  inquire,  whether,  if  a  power  is  given  to  several  g^^iyinV 
*  executors,  and  one  of  them  dies,  the  power  can  be  ex-  executors: 
ercised  by  the  survivors  or  survivor.  It  is  regularly  true  at  com- 
mon law,  that  a  naked  authority  given  to  several  cannot  survive,  (i) 
Therefore,  if  a  man  devise  his  lands  to  A.  for  life,  and  that  after 
his  decease  the  estate  shall  be  sold  by  the  executors,  naming  them, 
as  by  B.  and  C.  his  executors,  or  by  B.  and  C.  who  are  not  named 
executors,  in  that  case,  if  one  of  them  die  during  the  life  of  A., 
the  other  cannot  sell ;  because  the  words  of  the  testator  would  not 
be  satisfied,  (m)  But  where  this  can  be  effected,  a  court  of  law 
will  relax  the  rule.     Therefore,  if  three  or  more  executors  are  ap- 

has  resigned,  he  being  one  of  the  testator's  the  opinion  given  by  the  court.    See  Wil- 

heirs  and  devisees,  and  also,  by  the  testa-  liams  v.  Mattocks,  3  Vt.  189;  M'Eae  v. 

tor's  will,  trustee  for  other  heirs  and  dev-  Farrow,  4  Hen.  &  Munf.  444.] 

isees,  the  court  will   not  enforce  specific  (r)  7  Hare,  156. 

performance  of   the  contract;  contracts,  (r^)  [See  Ross  w.  Barclay,  18  Penn.  St. 

by  which  a  trustee  becomes  the  purchaser  179;  Pratt  v.  Rice,  7  Cush.  209;  Lorings 

of  the  trust  estate  being  contrary  to  the  u.  Marsh,  6  Wallace,  337.] 

policy  of  the  law.      Shelton  v.  Homer,  5  (s)  Ante,  889. 

Met.  462.     The  above  case  seems  to  have  (t)  1  Sugd.  Pow.  141,  6th  ed. 

been  overruled,  as  to  the  first  point,  by  the  («)  Co.  Lit.  113  a;  1  Sugd.  Pow.  141, 

decision  in  Gould  v.  Mather,   104  Mass.  6th  ed. 

283,  290,  although  it  is  not  referred  to  in 

VOL.  II.                           11  [954] 
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pointed,  and  the  devise  is,  that  the  estate  shall  be  sold  by  the  ex- 
ecutors generally,  there  the  survivors  may  sell  because  the  plural 
number  of  executors  remains,  (r) 

Again,  although  the  authorities  are  conflicting,  (x)  there  are 
by  a  single  '^°^  wanting  cases  to  support  the  validity  of  the  exercise 
survivor.  of  a  power  given  to  executors  by  a  single  survivor.  («/) 
Mr.  Hargrave  in  a  note  to  Co.  Lit.  (s)  strongly  contends  that 
where  a  power  of  selling  is  given  to  executors,  or  to  persons,  nom- 
inatim  in  that  character,  the  survivor  may  sell,  as  the  power  is  an- 
nexed to  them  ratione  officii;  and  as  the  o£B.ce  survives,  by  parity 
of  reason  the  authority  should  also  survive.  And  the  author  o 
the  Treatise  on  Powers  (a)  observes  that  the  liberality  of  mod- 
ern times  will  probably  induce  the  courts  to  hold,  that  in  every 
case  where  the  power  is  given  to  executors,  as  the  office  survives, 
so  may  the  power.  (J)  The  same  distinguished  writer  proceeds  to 
state  *  as  the  result  of  the  cases,  that  where  the  authority  is  given 
to  "  executors,"  and  the  will  does  not  expressly  point  to  a  joint 
exercise  of  it,  even  a  single  surviving  executor  may  execute  it. 
But  where  the  authority  is  given  to  them  norkinatim,  though  in  the 
character  of  executors,  yet  it  is  at  least  doubtful  whether  it  will 
survive,  (c)     In.  the  latest  case  on  this  subject  (c?)  a  power  to  sell 


(a)  Co.  Lit.  113  a;  1  Sugd.  Bow.  142, 
6th  ed. 

(x)  See  a  case  in  Dyer,  219,  pi.  8,  in 
margine ;  Loclc  v.  Loggin,  1  And.  145. 

{■I/]  Houel  V.  Barnes,  Cro.  Car.  382;  S. 
C.  nom.  Barnes's  case,  W.  Jones,  352, 
pi.  3 ;  Anon.  2  Leon.  220,  pi.  276 ;  Mil- 
ward  V.  Moore,  Sav.  72  ;  and  see  Anon. 
Dyer,  371  b,  pi.  3 ;  1  Sugd.  Pow.  142, 
6th  ed.  See,  also,  Eaton  v.  Smith,  2  Beav. 
236. 

[z]  113  a. 


{a)  1  Sugd.  Tow.  144,  6th  ed. 

(6)  So  where  the  power  to  executors  to 
sell  arises  by  implication  (see  ante,  655), 
the  power  to  the  survivor  to  sell  will  arise 
in  the  same  way.  Forbes  u.  Peacock,  11 
M.  &  W.  630;  [Magruder  v.  Peter,  11 
Gill  &  J.  217;  Lewin  Trusts  (5th  Eng. 
ed.)  432  ;  4  Kent,  325-327;  Hubbard  J.  in 
Shelton  v.  Homer,  5  Met.  467  ;  Treadwell 
V.  Cordis,  5  Gray,  341 ;  Peter  v.  Beverly, 
10  Peters,  532 ;  "Wilde  J.  in  Tainter  v. 
Clark,  13  Met.  220,  225  ;  Shepley  C.  J.  in 


(c)  In  the  case  of  Townsend  v.  Wilson, 
1  B.  &  Aid.  608 ;  S.  C.  3  Madd.  261,  where 
a  power  of  sale  was  reserved  by  a  settle- 
ment to  three  trustees,  and  their  heirs,  and 
there  was  a  power  to  appoint  new  trustees, 
it  was  held  by  the  court  of  King's  Bench 
that  two  surviving  trustees  could  not  exe- 
cute the  power,  although  the  money  was 
directed  to  be  paid  to  the  trustees,  or  the 
survivor  or  survivors  of  them,  or  the  ex- 
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ecutors,  administrators,  or  assigns  of  such 
survivor.  The  decision  was  disapproved 
by  Lord  Eldon  in  Hall  u.  Dewes,  Jacob. 
189;  but  acted  upon  by  Shadwell  V.  C. 
in  Bradford  v.  Belfield,  2  Sim.  271,  and  in 
Cooke  V.  Crawford,  13  Sm.  91,  98.  See 
Smith  u.  Leigh,  6  Moore,  214;  Jones  v. 
Price,  11  Sim.  557  ;  and  the  cases  collected, 
post,  960,  note  (e). 

(d)  Brassey  v.  Chalmers,  16  Beav.  231. 
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real  estate  had  been  given  by  a  testator  "  to  my  executors  herein- 
after named  with  the  approbation  of  my  trustees  for  the  time  be- 
ing." And  it  was  held  by  Romilly  M.  R.  upon  the  context  of 
the  will,  that  the  power  could  not  be  exercised  by  the  survivor  of 
the  two  appointed  executors.  His  honor,  after  stating  the  rule 
that  a  naked  power  given  to  several  cannot  be  executed  by  the 
survivors,  laid  it  down  as  equally  settled  that  if  the  power  be  an- 
nexed to  the  office  of  executor,  any  persons  who  fill  the  office  will 
have  the  power ;  but  that  the  difficulty  was,  in  cases  where  the 
power  is  given  to  certain  persons  by  name  and  they  are  also  ap- 
pointed executors,  to  ascertain  whether  the  power  is  given  to  the 
executor  or  to  the  person.  In  the  present  case,  the  learned  judge 
looking  at  the  words  used  by  the  testator,  both  in  the  passage 
which  conferred  the  power  and  in  other  parts  of  the  will,  was  of 
opinion  that  the  power  was  given  to  the  two  executors  nominatim, 
and  not  in  their  executorial  capacity.  But  the  lords  justices,  on 
appeal,  (e)  dissented  from  this  opinion. 

*  However,  in  cases  where  the  power  is  extinguished,  it  is  well 
established  that  equity  will  interpose  to  prevent  the  con-  Equitable 
sequences.  (/)  "This,"  says  Mr.  Hargrave,  "has  long  ''^^'^^■ 
been  the  practice  of  our  courts  of  equity  ;  these  rightly  deeming 
the  purposes  for  which  the  testator  directs  the  money  arising  from 
the  sale  to  be  applied,  to  be  the  substantial  part  of  the  devise,  and 
the  persons  named  to  execute  the  power  of  selling  to  be  mere 
trustees ;  which  brings  the  case  within  the  general  rule  of  equity, 
that  a  trust  shall  never  fail  of  execution  for  want  of  a  trustee,  and 
that  if  one  is  wanting,  the  court  shall  execute  the  office.  The  re- 
lief is  administered  by  considering  the  land,  in  whatever  person 
vested,  as  bound  by  the  trust,  and  compelling  the  heir  or  other 
person  having  the  legal  estate  to  perform  it."  (/^) 

If  there   are   several   executors   appointed  by  the  will,  they 

Putnam  Free  School  v.  Ksher,  30  Maine,  Chandler  v.  Eider,  102  Mass.  270,  271 ; 

526,527;    Williams  v.  Otey,   8  Humph.  Jackson  u.  Ferris,  15  John.  346;  Warden 

563;  Osgood  v.  Franklin,  2  John.  Ch.  20,  v.  Richards,  11  Gray,  277.] 

21  ;  Miller  v.  Meetch,   8  Penn.   St.  417  ;  (e)  4  De  G.,  M.  &  G.  528. 

Wells  V.  Lewis,  4  Met.  (Ky.)  269;  Ward-  (/)  1  Sugd.  Pow.  144;  2   Sugd.  Pow. 

well  V.  McDowell,  31  111.  364  ;  Zebach  v.  173,  174,  6th  ed. 

Smith,  3  Binn.  69  ;  Gray  v.  Lynch,  8  Gill,  {P}  [See  per  Shaw  C.  J.  in  Treadwell 

403  ;  Wilburn  v.  Spofford,  4  Sneed,  698  ;  u.  Cordis,  5  Gray,  341,  360.] 

Muldrow  V.  Fox,  2  Dana,  79 ;  Ames  J.  in 
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must  all  join  in  bringing  actions ;  (^)  even  though  some  be  in- 
Executovs  f^i^ts,  (A)  or  have  not  proved  the  vsrill,  (i)  or  have  re- 
fused before  the  ordinary.  (Jc)  But  if  one  of  several  ex- 
ecutors should  sue  alone,  the  defendant  can  only  take 
advantage  of  it  by  pleading  in  abatement,  that  the  other 
executor  mentioned  in  the  will  is  alive  not  named.  (Z)  If  the  de- 
fendant pleads  the  general  issue,  he  is  too  late ;  he  cannot  then 
come  at  the  fact  of  there  being  another  executor,  (m) 

Generally  speaking,  it  is  clear  that  one  executor  cannot  sue  or 
When  one  t)e  sued  by  his  co-executor ;  (n)  neither,  after  the  death 
executor       qJ  Qjjg  ^f  several  executors,  can  his  executor  be  sued  *by 

may  sue  '  J 

the  other:  ^^  surviving  co-executor  for  a  debt  due  to  their  testa- 
tor, (o)  Nevertheless,  if  a  debtor  makes  his  creditor  and  another 
his  executors,  and  the  creditor  neither  proves  the  will,  nor  acts  as 
executor,  he  may  bring  an  action  against  the  other  executor  ;  (^) 
nor  is  it  necessary  to  enable  him  so  to  do,  that  he  should  renounce 
in  the  court  of  probate.  Qq) 


ig)  Bro.  Exors.  88 ;  [Dickerson  v.  Rob- 
inson, 1  Halst.  195;  1  Chitty  PI.  (16th 
Am.  ed.)21,  23;  Hill  «.  Smalley,  25  N. 
J.  (Law)  374;  Bodle  v.  Hnlse,  5  Wend. 
313 ;  Hunt  v.  Kearney,  2  Penning.  721  ; 
Eyerson  v.  Ryerson,  1  South.  (N.  J.)  363  ; 
Cole  V.  Wooden,  3  Harr.  (N.  J.)  15  ;  Call 
V.  Ewing,  1  Blackf.  301  ;  Jones  v.  Wil- 
kinson, 3  Stewart,  44;  Bledsoe  v.  Huddle- 
ston,  6  Yerger,  295 ;  Duncan  v.  Watsbn, 
26  Miss.  187  ;  Smith  v.  Smith,  11  N.  H. 
459.] 

(A)  Smith  V.  Smith,  Yelv.  130.  As  to 
one  of  several  executors  making  a  sum- 
mary application  to  the  court,  see  In  re 
Bunting,  2  Ad.  &  El.  467. 

(i)  Brookes  v.  Stroud,  1  Salk.  3. 

(k)  Hensloe's  case,  9  Co.  37  o;  Cres- 
wicku.  Woodhead,  4  M.  &  Gr.  811.  The 
rule  is  different  in  equity.  See  Daries  v. 
Williams,  1  Sim.  8,  where  Sir  J.  Leach 
V.  C.  is  reported  to  have  said,  that  if  one 
executor  has  alone  proved,  he  may  sue  in 
equity,  as  well  as  lav),  without  naming  the 
others  as  parties.  [That  those  executors 
only,  who  have  qualified,  are  to  be  joined 
as  parties,  see  Moore  v.  Willett,  2  Hilton 
(N.  Y.),  522.  The  rule  in  equity  is,  that 
only  the  executors  who  have  proved  the 
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will  must  be  parties.  An  executor  who 
has  renounced  need  not  be  joined  as  co- 
plaintiff.  Rlnehart  v.  Rinehart,  15  N.J. 
Eq.  44.] 

(l)  1  Saund.  291  i,  note  to  Cabell  v. 
Vaughan;  [1  Chitty  PI.  (16th  Am.  ed.) 
23,  note  (x)  and  cases  cited.] 

(m)  1  Saund.  291  {,  note  to  Cabell  u. 
Vaughan. 

(n)  Wentw.  Off.  Ex.  75,  14th  ed. ;  ante, 
913,  [and  eases  in  note  [1).  But  where 
one  of  two  executors  purchased  property 
at  a  joint  sale  by  both,  and  after  payment 
therefor  became  due,  was  removed  from 
the  trust,  it  was  held  that  the  remaining 
executor  could  maintain  a  suit  at  law 
against  the  removed  executor  for  the  pur- 
chase-money. Hendricks  v.  Thornton,  45 
Ala.  299.] 

(o)  Wentw.  Off.  Ex.  75,  14th  ed. 

(p)  Dorchester  v.  Webb,  W.  Jones,  345 ; 
[Marsh  v.  Oliver,  14  N.  J.  Eq.  259.  But 
if  the  creditor  accepts  the  trust  and  be- 
comes executor,  it  is  not  competent  for 
him  to  sue  his  co-executor  for  his  de- 
mand. Saunders  v.  Saunders,  2  Litt.  (Ky.) 
314 ;  Martin  v.  Martin,  13  Missou.  36 ; 
Cole  V.  Wooden,  3  Harr.  (Md.)  15.] 

[(j)  Rawlinaon  v.  Shaw,  3  T.  E.  557. 
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In  a  case  where  the  survivor  of  two  executors,  who  had  taken 
out  administration  to  the  other,  filed  a  bill  to  set  aside  a  mortgage 
of  part  of  the  assets  made  by  the  deceased  executor  as  having 
been  a  breach  of  trust,  it  was  held  that  the  fact  of  the  plaintifE 
having  taken  out  the  administration  did  not  disqualify  him  from 
maintaining  the  suit,  (r) 

In  Gleadow  v.  Atkin  (s)  an  action  of  debt,  on  a  common  money 
bond,  was  brought  by  the  executor  of  the  obligee  against   ^^  ^^^^ 
the  executor  of  the  obligor.     The  defendant  pleaded  that   S'^'^n  ^^  * 

°  .   _  ^  security  on 

the  money  mentioned  in  the  condition  was  part  of  the  loan  of" as- 
personal  estate  of  Cuthbert  Thew,  deceased,  by  whom  it  to  the 
had  been  bequeathed  to  the  testator  of  the  plaintiff  and 
the  testator  of  the  defendant,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  upon  trust  to  put 
and  place  the  same  out  at  interest,  upon  such  real  or  other  suffi- 
cient security  as  they  might  approve  of,  and  to  pay  the  interest, 
&c.  &c. ;  that  the  testator  of  the  plaintiff  died,  leaving  the  testa- 
tator  of  the  defendant  surviving  ;  whereupon  the  said  personal 
estate  of  Cuthbert  Thew  vested  in  the  defendant's  testator,  to  be 
by  him  and  his  executors  and  administrators  applied  according  to 
the  trust  of  the  will  of  Cuthbert  Thew.  And  it  was  held  by  the 
court  of  exchequer,  on  general  demurrer,  that  the  plea  was  bad  ; 
the  barons  being  of  opinion  that  the  loan  by  one  of  the  executors 
*  to  the  other  was  a  misappropriation  of  the  fund,  of  which  the 
executor  of  the  obligee  was  liable  until  the  money  was  laid  out  on 
real  and  sufficient  security ;  and  consequently  that  he  had  a  right 
to  sue  on  the  bond  to  protect  himself,  (s^) 

Where  there  are  several  executors,  they  may  agree  that  one  of 
them  shall  hold  the  land  devised  to  them  in  trust  at  a  Demise  by 
fixed  rent,  and  if  the  rent  falls  into  arrear,  he  may  be  totheir  co- 
distrained  upon  in  respect  of  it.  (t)  executor. 

(r)  Miles  v.  Durnford,  2  De  G.,  M.  &  promise.    Phillips  v.  Phillips,  1  Stewart 

G.  641,  by  the  lords  justices,  overruling  the  (Ala.),   71.     An    administrator   has    no 

decision  of  Kindersley  V.  C.  2  Sim.  N.  S.  power  to  confess  judgment  against  his 

234.  co-administrator.     Heisler   v.    Knipe,    1 

(s)  2  Cr.  &  Jero.  548 ;    S.  C.  2  Tyrwh.  Browne,  319.     See   Finch  v.  Ragland,  2 

593.  Dev.  Eq.  137.] 

(si)  [Alston  o.  Jackson,  4  Ired.  (Law)  (i)  Cowper  v.  Fletcher,  34  L.  J.  (N.  S.) 

49.    An  executor  may  maintain  an  action  Q.  B.  187. 
against  his  co-executor    on    an    express 
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*  CHAPTER  THE  THIRD. 

OF  THE  POWER  AND  AUTHORITY  OE  AN  EXECUTOR  OF  AN  EX- 
ECUTOR; OF  AN  ADMINISTRATOR  DE  BONIS  NON ;  AND  OF  A 
LIMITED  ADMINISTRATOR. 

As  to  the  power  and  authority  of  the  executor  of  an  executor. 
Executor      jji  all  cases,  except  of  special  trust  and  authority  without 

of  execu-  '■  '■  '' 

tor:  the  office  of  executorship,  the  executor   of  an  executor 

how  far  soever  in  degree  reniote,  stands  as  to  the  points  both  of 
being,  having  and  doing,  in  the  same  state  and  plight  as  the  first 
and  immediate  executor,  (a) 

"  But  where,  by  a  will,"  says  the  author  of  the  Office  of  an 
when  he  Executor,  (6)  "  a  special  trust  is  recommended  to  an  ex- 
cute  T^'  ecutor,  as  to  sell  land,  this  not  performed  in  his  lifetime 
power:  shall  not  be  performable  by  his  executor;  contrariwise 
of  an  interest,  as  to  take  the  profits  of  lands  for  certain  years 
towards  payment  of  debts  and  legacies."  (c)  In  the  case  of  Cole 
V.  Wade,  (c?)  real  and  personal  estate  were  by  will  given  to  two 
trustees,  who  were  appointed  executors,  their  executors,  adminis- 
trators, and  assigns  for  the  benefit  of  such  relations  of  the  testa- 
tor as  the  trustees  and  executors  in  their  discretion  should  think 

(a)  Wentw.  Off.  Ex.  c.  20,  p.  462,  Uth  Winchester,  31   Miss.  290  ;  Davis  v.  Yer- 
ed. ;  [Burch  v.  Burch,  ]  9  Geo.  174 ;  Dean  by,  1  Sm.  &  M.  Ch.  508 ;  Steen  v.  Steen, 
«.  Dean,  7   T.  B.  Mon.  304.     In  some  of  25  Miss.  513.     See  Smith  v.  Moore,  4  N. 
the  American   States  it  is  expressly  pro-  J.  Eq.  485 ;  S.  C.  5  N.  J.  Eq.  649 ;  Tres- 
vided  that  the  executor   of  an  executor  cot  v.  Trescot,  1  McCord  Ch.  417  ;  Foster 
shall  not  represent,  or  administer  the  es-  v.  Wilbur,  1  Paige,  537.     The  executor  of 
tate  of  the  first  testator.     See  ante,  254,  an  administrator   cannot  be  charged   as 
note  (6) ;  Foster  v.  Wilber,  1  Paige,  537.  the  representative  of  the  original  intes- 
An  administrator  of  an  administrator  is  tato.     Arline  v.  Miller,  22  Geo.  330.] 
not  the  administrator  of  the  first  intestate,        (6)  C.  20,  p.  462,  14th  ed. 
and  has  no  right  to  administer  his  estate,        (c)  See,  also,  as  to  this  distinction  be- 
but  he  is  bound  to  make  a  settlement  with  tween  an  interest  and  an  authority  only, 
the  probate  court  of  what  was  done  by  his  Style  v.  Tomson,  Dyer,  210  a. 
intestate,  the  first  administrator.    Ray  v.        (d)  16  Ves.  27. 
Doughty,  4  Blackf.   115;  Henderson  v. 
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proper.  And  it  was  declared  that  the  disposition  should  be  en- 
tirely in  the  discretion  of  the  said  trustees  and  executors,  and  the 
heirs,  executors,  and  administrators  of  the  survivor  of  them,  and 
the  testator  gave  power  to  his  trustees  and  executors,  and  the  sur- 
vivor of  them,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  to  sell  or  mortgage  the  estates ;  and  the  trustees  (by 
name),  or  the  survivor  of  them,  or  the  heirs,  executors,  *or  ad- 
ministrators of  such  survivor,  were  to  convey  and  pay  the  whole 
to  the  relations  within  fifteen  years.  The  surviving  trustee,  by 
his  will,  devised  the  first  testator's  real  estate  to  A.  and  B.,  their 
heirs  and  assigns,  and  his  personal  estate  to  them,  their  executors, 
administrators,  and  assigns,  upon  the  trusts  of  the  first  will,  and 
appointed  them  his  trustees  for  that  specific  purpose  only  ;  and  it 
was  contended  that  they  might  execute  the  power.  The  master 
of  the  rolls  (Sir  W.  Grant)  decided  the  contrary ;  he  said  that 
wherever  a  power  is  of  a  kind  that  indicates  a  personal  confidence, 
it  must  primd  facie  be  understood  to  be  confined  to  the  indi- 
vidual to  whom  it  is  given,  and  will  not,  except  by  express  words, 
pass  to  others,  to  whom,  by  legal  transmission,  the  same  character 
may  happen  to  belong.  The  power  was  not  appendant  to  the 
estate  ;  by  itself  it  was  incapable  of  alienation ;  and  it  was  only 
quasi  personoe  designatce  that  it  could  go  to  the  heir.  The  devi- 
sees- did  not  answer  that  description.  The  power,  therefore,  was 
not  vested  in  them,  (e) 

With  respect,  however,  to  a  power  to  sell  land,  Hargrave,  in  a 
note  to  Coke  upon  Littleton,  (/)  cites  some  authorities  (^g')  to  show 
that  such  a  power  given  to  the  executors  shall  pass  to  their  exec- 
tors  or  administrators.  (A)  Again,  it  has  appeared  in  a  former 
part  of  this  treatise,  that  a  power  in  a  will  to  sell  or  mortgage, 
without  naming  a  *  donee,  will,  unless  a  contrary  intention  ap- 

(e)  1    Sugd.   Pow.  148,  6th   ed.     This  Titley  w.  Wolstenholme,  7  Beav.  425,  433 ; 

opinion  of  Sir  W.  Grant  was  approved  of  Mortimer  v.  Ireland,  6  Hare,  196  ;  Wilson 

by  Lord  Eldon,  in  Walter  v.  Maunde,  19  u.  Bennett,  5  De  G.  &  Sm.  475  ;  Macdon- 

Ves.  425  ;  [Wilde  J.  in  Tainter  v.  Clark,  aid  v.  Walker,  14  Beav.  556  ;  In  re  Burtt, 

13  Met.  226.]     See,  further,  on  the  ques-  1   Drew.  319  ;  Forbes   u.  Forbes,  18  Beav. 

tion  whether  the  executor  of  an  executor,  552  ;  Saloway  v.  Strawbridge,  1  Kay  &  J. 


or  the  devisee  of  a  trustee,  can  execute  a  371 ;  Hall  v.  May,  3  Kay  &  J.  590  ; 

power  or  trust  originally  conferred  on  his  461,  note  (c),  654,  note  (vA).] 

testator,  or  whether  it  is  a  personal  con-  (/)  113  a. 

fidence  which  is  not  transmissible  with  the  {g)  Kelw.  44 ;  2  Brownl.  194. 

office  or  estate,  Down  v.  Worral,  1  My.  &  (A)  See,  also,  the  cases  collected  supra, 

K.  561  ;  Cooke  ;;.  Crawford,  13  Sim.  91  ;  note  (e),  and  ante,  955,  note  (c). 
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pear,  vest  in  the  executor,  if  the  fund  is  to  be  distributable  by 
him.  (i)  And  it  seems,  that  in  such  case,  the  executor  of  the  ex- 
ecutor may  sell,  the  intent  being,  that  the  power  shall  be  executed 
by  him  to  whose  hands  the  money  is  to  come.  (A) 

Where  a  power  is  annexed  to  an  interest  in  the  donee,  and  is 
a  power        originally  authorized  to  be  executed  by  the  donee  of  the 

annexed  to  °  •^  ^  ^  ^  ^ 

an  interest,  power  and  his  assigns,  the  power  will  pass  with  the 
interest  to  any  person  who  comes  to  the  estate  under  him, 
although  there  be  twenty  mesne  assignments  ;  and  whether  the 
claimant  is  an  assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or 
executor,  (l)  In  a  case  where,  upon  a  fine,  the  use  of  lands  was 
limited  to  A.  for  eighty  years,  with  a  power  to  A.  and  his  assigns 
to  make  leases  for  lives ;  and  A.  assigned  over  to  B.,  who  died, 
and  made  C.  his  executor,  and  then  the  executor  assigned  over  to 
D. ;  it  was  holden  that  D.  might  well  exercise  the  power,  (m) 

With  regard  to  the  power  and  authority  of  an  administrator 
Power  of  de  bonis  non.  By  the  grant  of  that  species  of  adminis- 
tra'tor'He  tration,  the  administrator  becomes  the  only  personal 
horns  non.  representative  of  the  original  deceased;  and,  with  re- 
spect to  the  estate  left  unadministered  by  the  former  executor  or 
administrator,  he  has  the  same  power  find  authority  as  the  orig- 
inal representative  ;  for  he  succeeds  to  all  the  legal  rights  which 
belonged  to  the  former  executor  or  administrator  in  his  represen- 
tative character,  (n) 

(i)  Ante,   655.      See,  also,   Tylden    v.  debt  contracted  by  the  original  executor 

Hyde,  2  Sim.  &  Stu.  238.  or    administrator.     M'Beth   v.  Smith,   3 

(k)  1  Sugd.  Pow.  134,  6th  ed. ;  1  Pow.  Brevard,  511.    It  is  the  duty  of  an  ad- 

Dev.  243,  Jarman's  ed.  ministrator  de  bonis  non  to  assume  the  de- 

(l)  1  Sudg.  Pow.  223,  6th  ed.  fence  of  an  action  against  his  predecessor 

(m)  Howe  V.  Whitebank,  1  Freem.  476  ;  on  a  contract  of  the  deceased,  as  the  legal 

S.  C.  1  Ventr.  338,  339;  T.  Jones,  110;  representative  of  the  deceased.     Gray  C. 

2  Show.  57.  J.  in  National  Bank  of  Troy  v.  Stanton, 

(n)  Catherwood  v.  Chabaud,  1  B.  &  C.  116  Mass.  438;  Brown  v.  Pendergast,  7 

154,  by  Bay  ley  J.    [See  anie,  461,  note  (c),  Allen,  427  ;  Owen  a.  Blanchard,  2  Cranch 

539,  note  (b),  654,  note  (wi),  915,  and  note  C.  C.  418.     He  does  not  succeed  to  pow- 

(c),  920  et  seq. ;  Badger  v.  Jones,  66  N.  ers  and  duties  conferred  by  the  will  upon 

Car.  305;   Johnston  v.   Lewis,  Rice   (S.  an  executor,  beyond  the  ordinary  scope  of 

Car.)  Ch.  40;  Shackelford  «.  Rnnyan,  7  an  executor's  functions  ;  unless  it  be  clear 

Humph.   141.    He  has  no   authority  to  that  the  testator  intended  the  administra- 

make  deeds  of  lands  sold  by  the  former  tor  de  bonis  non  should  succeed  to  them, 

administrator.    Davis  v.  Brandon,  2  Miss.  Ingle  v.  Jones,  9  yVallace,  486 ;  ante,  654, 

154.    He  is  not  liable  to  be  sued  for  a  note  {w^).] 
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With  regard  to  the  power  and  authority  of  limited  and  of  spe- 
cial administrators,  it  is  difficult  to  lay  down  any  general   Power  of 
proposition ;  and  little  more  can  be  done  than  to  refer   of  special 
to  *  the  authorities  upon  the  subject  which  have  already   toatorT" 
been  adduced,  in  treating  of  the  constitution  of  these  several  kinds 
of  administration,  with  respect  to  the  power  of  an  administrator 
appointed  as  the  attorney  of  the  party  entitled   durante  absen- 
tid,  (o)  of  an  administrator  durante  minore  cetate,  Qp~)  of  an  ad- 
ministrator pendente  lite,  (jq)  and  of  an  administrator  limited  to 
substantiate  proceedings  in  equity,  (r) 

It  is  enacted  by  statute  38  Geo.  3,  c.  87,  s.  7,  that  the  person 
to  whom  administration  durante  ahsentid  (s)  shall  be  granted 
under  the  provisions  of  the  act,  shall  have  the  same  powers  vested 
in  him  as  an  administrator  hath  by  virtue  of  an  administration 
granted  to  him  durante  minore  cetate  of  the  next  of  kin. 

(o)  See  ante,  508,  509.  (r)  Ante,  522. 

{p)  Ante,  489  et  seq.  (s)  See  ante,  503. 

(q)  Ante,  498. 
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*  CHAPTER  THE  FOURTH. 

OP   THE  POWBE   OF   A   FEME   COVERT   EXECUTRIX    OR   ADMINIS- 
TRATRIX. 

This  subject  may  be  considered  in  two  divisions :  1st.  As  to 
the  power  of  a  wife,  who  is  appointed  executrix  or  administra- 
trix. 2dly.  As  to  the  power  of  a  husband  when  his  wife  is  in- 
vested with  that  character. 

1.  As  to  the  power  of  a  feme  covert  executrix  or  administratrix. 
1.  Power  It  has  appeared  in  a  former  part  of  this  treatise,  that  a 
"cmeHei-  "^i^^  cannot,  by  our  law,  take  upon  her  the  office  of  ex- 
ecutrix, ecutrix  or  administratrix  without  the  consent  of  her  hus- 
band, (a)  And  it  is  now  further  established,  in  contradiction  to 
some  early  authorities,  (h')  that  since  the  husband  is  answerable 
for  the  wife's  acts,  she  is  not  capable,  when  she  has,  by  his  per- 
mission, assumed  the  office  of  executrix  or  administratrix,  of  doing 
any  act  of  administration  to  the  deceased,  which  may  be  to  the 
prejudice  of  her  husband,  without  his  concurrence,  (c)  Thus,  in 
Russel's  case,  (cT)  it  was  resolved  that  a  release  by  a  feme  covert 
executrix  is  not  good.  So  in  Cookes  v.  Bellamy,  (e)  the  court 
held,  that  though  anciently  it  had  been  a  point  whether  a  feme 
covert  might  not  assent  to  a  legacy,  yet  since  Russel's  case  they 
thought  it  settled  that  she  cannot  assent,  and  they  were  of  the 
same  opinion.  (/  )  So  the  gifts  and  grants  of  a  feme  *  covert  ex- 
ecutrix or  administratrix  are  void  ;  (^)  for  she  cannot,  without  her 
husband,  dispose  of  any  of  the  goods  of  the  deceased.  (K) 

{a)  Ante,  232,  450.     [The  law  in  this  (c)  "Wentw.   Off.    Ex.   380,    14th    ed. ; 

respect   has   been   changed   by  statute  in  Wankford  v.  Wankford,  1  Salk.  306,  by 

some  of  the  states.     See  ante,  232,  note  Holt  C.  J. 

(c).]  (d)  5  Co.  27  5. 

(6)  Bro.  Exors.  pi.  178,  citing  16  Hen.  (e)  1  Sid.  188. 

7,  5,6;  lb.  pi.  150;  lb.  pi.  113;  lb.  pi.  (/)  See,  also,  Fenner  v.  Dives,  1  Sid.  31. 

101 ;  Bro.  Coverture,  pi.  52,  citing  18  Ed.  (g)  Wentw.  Off.  Ex.  381,  14th  ed. ;  Jen- 

4,  10;  Kelw.  122,  pi.  24;  Anon.  1  And.  kins  y.  Plombe,  6  Mod.  93. 

117,  pi.  164.  (/i)  Com.  Dig.  Admon.  D.   Accordingly 
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Notwithstanding  these  authorities,  it  was  decided  in  the  much 
considered  case  of  Pemberton  v.  Chapman  («')  by  a  majority  of 
the  exchequer  chamber,  affirming  the  judgment  of  the  queen's 
bench  (Cockburn  C.  J.  and  Bramwell  B.  dissenting),  that  pay- 
ment by  a  debtor  of  a  testator  and  delivery  by  a  bailee  of  chattels 
bailed  by  the  testator  to  a  feme  covert  who  is  appointed  executrix, 
are  valid  as  against  her  co-executor,  though  the  husband  of  the 
executrix  never  assented  to  his  wife  acting  as  executrix,  and  sub- 
sequently to  the  payment  refused  to  allow  her  to  act,  and  although 
on  that  ground  probate  was  refused  to  her,  if  the  payment  and 
delivery  were  made  bond  fide  at  the  request  of  the  executrix  as 
such,  without  knowledge  by  the  party  paying  and  delivering  of 
the  dissent  of  the  husband,  though  with  knowledge  that  she  was 
a  feme  covert. 

An  executrix  may  in  some  instances  sell  to  her  husband.  (/ ) 
Thus  it  is  laid  down  by  Lord  Coke,  (Jc)  "  if  cestui  que  use  had 
devised  that  his  wife  should  sell  his  land  and  made  her  executrix 
and  died,  and  she  took  another  husband,  she  might  sell  the  land 
to  her  husband ;  for  she  did  it  in  auter  droit,  and  her  husband 
should  be  in  by  the  devisor." 

In  the  spiritual  court,  it  was  held  that  the  husband  need  not  be 
joined  with  the  wife  as  a  party  to  the  suit ;  and  it  was  formerly 
contended,  that,  even  in  the  courts  of  common  law,  a  feme  covert 
executrix  might  sue  without  her  husband;  (l)  but  the  rule  is  now 
clearly  established  there,  that  a  feme  covert  cannot  in  any  case 
sue  alone,  with  certain  known  *  specific  exceptions,  which  do  not 
include  the  case  of  a  feme  covert  executrix  or  administratrix,  (ni) 
And  the  wife  must  be  supposed  to  be  under  the  control  of  the 
husband  in  the  conduct  of  the  suit,  (n)  If  it  appears  that  the 
wife  has  brought  the  action  without  the  authority  of  her  husband, 

it  was  held  that  an  assignment  of  assets  33  &  34  Vict.  c.  93,  b.  U.  [As  to  the  right 

by  an  administratrix  who  was  married  to  of  married  women  to  maintain  actions  in 

an   infant  was  a   nullity.     Derbyshire  v.  their  own  names  in  the  American  States, 

Home,  5  De  G.  &  Sm.  702,  709;  3  De  G.,  see  1    Chitty  PI.  (16th  Am.  ed.)  32,  and 

M.  &  G.  80.  note  (yl),  33  et  seq.  and  notes,  82,  83,  and 

(i)  7  El.  &  Bl.  210;  S.  C.  in  error.  El.,  notes.] 

Bl.  &  El.  1056.  (n)  Lee  v.  Armstrong,  9  M.  &  W.  14. 

(j)  Bro.  Exors.  175.  Therefore  where  a  peremptory  undertak- 

(k)  Co.  Lit.  112  u.  ing  to  try  at  a  specified  time  had  been 

(/)  Wentw.  Off.  Ex.  381,  Uth  ed.  given,  and  the  husband  afterwards  died, 

(m)  Marshall  v.  Rutton,  8  T.  R.  945;  it  was  held  that  the  undertaking  was  not 

Boo-gett  V.  Frier,  11  East,  303.     See,  also,  binding  on  the  wife.    lb. 
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the  court,  on  his  application,  will,  it  should  seem,  stay  proceedings 
until  security  for  costs  be  given  to  him.  (o) 

In  a  modem  case  in  the  prerogative  court,  ( ^)  a  married  vrom- 
an,  party  in  a  testamentary  cause,  was  permitted  to  appoint  a  proc- 
tor, in  the  absence  of  her  husband,  on  giving  security  for  costs  to 
the  other  party.  The  application  was  founded  on  an  affidavit,  that 
the  husband  had  left  this  country  for  the  Cape  of  Good  Hope 
eleven  years  before,  since  v?hich  time  the  wife  had  received  no  fund's 
from  him  ;  that  he  was  believed  to  have  taken  up  his  permanent 
residence  at  the  Cape;  and  that  he  had  refused  to  execute  the 
necessary  documents  for  enabling  her  to  proceed  in  the  cause,  (g') 
But  in  a  subsequent  case,  (r)  a  motion  for  administration  with 
the  will  annexed  to  the  attorney  of  a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone,  and  her  husband  refusing  to  join, 
was  rejected. 

2.  As  to  power  of  the  husband  of  an  executrix  or  administra- 
2  Power  trix.  Since  the  husband  is  entitled  to  administer  in  his 
of  the  wife's  right  for  his  own  safety,  it  follows,  that  incident 

baron  of        ,         ,  .     °       .     ,        ...  ,      ,  ,  p    t 

feme  exec-  to  this  marital  privilege,  he  has  the  power  of  disposition 
over  the  personal  estate  vested  in  his  wife  as  executrix 
or  administratrix,  (s)  Thus,  in  Arnold  v.  Bidgood,  (t)  the  hus- 
band *  being  possessed  of  a  lease  of  tithes,  in  right  of  his  wife  as 
executrix,  granted  all  his  right,  title,  and  interest  in  them,  and  it 
was  determined  that  they  passed  to  the  grantee.  So  in  Thrust- 
out  V.  Coppin  (m)  the  residue  of  a  term  of  years  being  vested  in 
the  wife  as  administratrix,  her  husband  released  it  to  the  plaintifE, 
and  the  release  was  held  to  be  good.  Upon  the  same  principle 
the  husband  may  release  debts  owing  to  the  estate  of  the  testator 
or  intestate,  (x)  or  may  make  valid  grants  or  gifts  of  any  part  of 
the  personal  property  of  the  deceased.  («/)  So  if  a  feme  execu- 
trix takes  baron,  and  the  baron  puts  himself  in  arbitrament  for  a 
debt  of  the  testator,  and  an  award  is  made,  and  the  baron  dies, 

(o)  Proctor  v.  Brotherton,  9  Ex.  486.  (t)  Cro.  Jac.  318. 

(p)  Suter  V.  Christie,  2  Add.  150.  (u)  2  "W.  Bl.  801 ;  S.  C.  3  Wils.  277. 

(q)  See  Da  Rosa  v.  Da  Pinna,  2  Cas.  {x)  Bro.  Releases,  pi.  29 ;  Bro.  Baron 

temp.  Lee,  390  ;  ante,  450.  and  Feme,  pi.  80 ;  Russel's  case,   5    Co. 

(r)  Bubbers  v.  Harby,  3  Curt.  50.  27  6;  Wentw.  Off.  Ex.  381,  Uth  ed.;  1 

(s)  Jenk.  cent.  2,  case  79.     See  Wood  Roper  Husb.  &  Wife,  188,  2d  ed. 

u.  Story,  3  De  G.,  F.  &  J.  125  ;  [Woodruff  (y)  Wentw.  Off.  Ex.  381,  Uth  ed. 
V.  Cox,  2  Bradf.  Sur.  153;  Marre  v.  Gi- 
nochio,  2  Bradf.  Sur.  165.] 
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the  feme  shall  be  barred.  (2)  So  where  a  stranger  laid  claim  to 
a  term  the  wife  had  as  executrix  to  her  husband,  and  her  second 
husband,  by  writing,  submitted  the  title  and  interest  of  his  wife 
to  an  award,  and  the  arbitrator  awarded  one  moiety  to  the  claim- 
ant, and  the  other  moiety  to  the  husband  and  wife,  and  the  second 
husband  died  ;  it  was  held  that  the  wife  was  bound  by  the  award  ; 
for  if  the  husband  had  granted  over  the  term,  such  grant  would 
have  bound  the  wife ;  and  consequently  the  submission  in  this  case, 
being  for  the  title  and  interest  of  the  term,  was  the  same  in  effect 
as  if  the  husband  had  granted  the  term  over,  (a) 

It  must  be  observed,  however,  that  the  husband  cannot  sue  in 
right  of  the  testator  or  intestate,  without  joining  his  wife  as  a  party 
to  the  suit.  (6)  But  this  rule  admits  of  exceptions;  for  if  the 
husband  alter  the  nature  of  the  debt  owing  to  his  wife  in  the  char- 
acter of  executrix  or  administratrix,  he  alone  may  bring  the  action 
for  recovering  it.  Thus,  if  he  should  indulge  the  debtor  with 
further  time,  in  *  consideration  of  an  express  promise  to  pay  the 
husband,  &c.  the  money,  by  the  promise,  becomes  in  law  his  own, 
and  he  alone  may  compel  payment  of  it  by  action  although  the 
recovery  will  be  a  devastavit,  if  the  money  be  not  properly  admin- 
istered ;  so  that  joining  the  wife  in  the  action  would  be  error,  (e) 
He  may  also  sue  alone,  if  the  note  or  security  be  given  to  them 
jointly,  as  to  him  and  to  his  wife  as  executrix  or  administratrix.  ((^) 

If  the  husband  and  wife  recover  judgment  for  a  debt  owing  to 
the  wife  as  executrix  or  administratrix,  and  she  die,  the  succeed- 
ing executor  or  administrator,  and  not  the  husband,  will  be  enti- 
tled to  revive  such  judgment ;  because  the  wife  was  entitled  to  the 
demand  in  auter  droit,  and  the  debt  belongs  to  the  new  executor 
or  administrator  of  the  testator  or  intestate,  (e) 

(«)  Bro.  Releases,  pi.  79.  Cartli.  463  ;   I   Sid.  299 ;   1   Ld.  Eaym. 

(o)  Dyer,  183,  pi.  57,  in  margine.  368 ;  1  Eop.  Husb.  &  Wife,  190,  2d  ed. 

(6)   Wentw.    Off.    Ex.    382,    14th   ed. ;         {d)  Ankerstein  v.  Clarke,  4  T.  E.  616. 
Anon.  1  Salk.  282  ;  Com.  Dig.  Admon.  D.        (c)  Beamond  v.  Long,  Cro.  Car.  298. 
(c)  Yardy.  Ellard,  1  Salk.  117;  S.  C. 
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OF  THE  DUTIES  OE  AN  EXECUTOR  OR  ADMINISTRATOR,  WITH 
RESPECT  TO  THE  FUNERAL ;  THE  PROVING  OF  THE  WILL  AND 
THE  TAKING  OUT  ADMINISTRATION  ;  THE  INVENTORY  AND  THE 
PAYMENT  OF  DEBTS. 


CHAPTER  THE  FIRST. 

OF    THE   FUNERAL ;   OF  PROVING    THE   WILL,    AND   TAKING   OUT 
ADMINISTRATION;   AND   OF   THE   INVENTORY. 


SECTION  I. 

Of  the  Funeral. 

It  is  now  proposed  to  consider  the  duties  of  an  executor  or  ad- 
ministrator. And  first :  He  must  hury  the  deceased  in  a  manner 
suitable  to  the  estate  he  leaves  behind  him.  (a)  Funeral  expenses, 
ex-  ^^y®  Lord  Coke,  (J)  according  to  the  degree  and  quality 
penses  are  of  the  deceased,  are  to  be  allowed  of  the  goods  of  the 
as  against  deceased,  before  any  debt  or  duty  whatsoever.  (J^)  But 
the  executor  or  administrator  is  not  justified  in  incurring 
such  as  are  extravagant,  even  as  it  respects  legatees  or  next  of  kin 
entitled  in  distribution,  (c)  Nor,  as  against  creditors,  shall  he  be 
warranted  in  more  than  are  absolutely  necessary.  In  strictness, 
said  Lord  Holt,  no  funeral  expenses  are  allowed  in  the  case  of  an 
insolvent  estate,  except  for  the  coffin,  ringing  the  bell,  and  the 

(a)    2    Bl.    Com.    508 ;    [Hapgood   v.  said  to  violate  no  principle  of  law,  pro- 

Houghton,  10  Pick.  154.]  vided  such  wishes  are  not  extravagant  or 

(6)  3  Inst.  202.  unreasonable,  and  no  injustice  is  done  to 

(W)  [Palmes  v.  Stephens,  R.  M.  Charlt.  creditors.  Donald  v.  McWhorter,  44  Miss. 

56 ;  Parker  v.  Lewis,  2  Dev.  (Law)  21.  124.] 

Where  an  administrator    complies  with  (c)  See    Stackpoole   v.   Stackpoole,    4 

the  last  wishes  of  his  intestate,  as  to  the  Dow,  22^. 


style  and  character  of  the  funeral,  he  is 
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fees  of  the  parson,  *  clerk,  and  bearers ;  but  not  for  the  pall  or 
ornaments,  (d)     And  in  the  year  1695,  it  was  stated  that  Baron 


(d)  Shelley's  case,   1   Salk.   296.    Per- 
haps, observes  Dr.  Burn,  the  expenses  of 
the  shroud  and  digging  the  grave  ought 
to  have  been  added.    4  Burn  E.  L.  348, 
8th  ed.     [See  France's  Estate,  75  Penn. 
St.  220,  222,  226 ;  Patterson  v.  Patterson, 
59  N.  Y.   574,  582  et  seq.     An  executor 
may  erect    suitable   gravestones    at   the 
grave  of  the  deceased,  although  there  may 
be  no  direction  in  the  will  to  do  so.    Por- 
ter's Estate,  77  Penn.  St.  43 ;  McGlinsey's 
Appeal,  14  Serg.  &  R.  64.     So  an  admin- 
istrator may  in  a  proper  case  render  the 
estate  liable  on  his  contract  to  have  suit- 
able gravestones  erected  over  the  grave  of 
the  deceased ;  Eerrin  v.  Myrick,  53  Barb. 
76  ;  S.  C.  41  N.  Y.  315 ;  as,  in  this  case, 
costing  $140,  and  appearing  to  be  suitable 
to  the  rank  and  condition  of  the  deceased. 
There  were  sufficient  assets  properly  ap- 
plicable to  the  purpose.     These  may  be 
considered  a  part  of  the  funeral  expenses 
of  the  deceased,  where  the  rights  of  cred- 
itors cannot  be  defeated  thereby.    Wood 
V.  Vandenburgh,  6  Paige,  277,  285.     And 
the  expenses  of  a  tombstone  have  been 
held  allowable,  even  as  against  creditors. 
Porter's  Appeal,  51  Leg.  Intell.  338,  and 
Fairman's    Appeal,   30    Conn.    205.     In 
Fairman's   Appeal,   30    Conn.   205,   209, 
Butler  J.  said,  "  We  think  the  tombstones 
also  should  be  considered  a  part  of  the 
'  funeral  expenses.'    They  are  no  neces- 
sary part  of  the  expenses  of  settling  the 
estate.    The  estate   can  well  be  settled 
and  closed  without  procuring  them.    But 
they  seem  to  be  connected  with  the  burial, 
and  to  properly  belong  to  that  part  of  the 
expenses.     Expenditures  for  digging  and 
filling  the  grave  certainly  are,  and  the 
stones  placed  at  each  end  of  the  grave  are 
so  placed  to  mark,  define,  and  protect  it. 
The  inscription  on  the  stone  may  be  more 
extended  than  is  necessary  for  that  pur- 
pose,  but   that  is  the    principal    object. 
They  are  not  set  up  at  the  time  of  the 
buria,!,   because  not   then  prepared,   but 
they  are,  when   set  up,   fixtures  of  the 


grave,  as  bounds  and  fences  are  fixtures 
of  lands,  and   the  sums  paid  for   them 
should  be  considered  a  part  of  the  funeral 
expenses.     But  we  do  not  intend  to  hold 
that  an    administrator   or  executor   may 
procure  them  in  all  cases,  at  the  expense 
of  the  estate.    If  the  estate  is  solvent  we 
think  he  should  consult  the  heirs,  and 
have  the  advice  and  approbation  of  the 
court  of  probate.    If  it  is  insolvent  they 
certainly  should  not  be  obtained  without 
that  advice  and  approbation.     In  the  ab- 
sence of  specific  legislation,  the  propriety 
of  obtaining  them,  and  at  what  expense, 
may  properly  be  left  to  that  court."     The 
amount  in  dispute  for  tombstones  in  this 
case  was  the  sum  of  $15,  charged  against 
an  inventory  of  $1,787.99,  personal  prop- 
erty.   As  to  a  monument  costing  $285, 
see  Springsteen  v.  Samson,  32  N.  Y.  714, 
where  the  amount  of  the  personal  estate 
was  $33,154.12.     In  the   case  of  M'Glin- 
sey's  Appeal,  14  Serg.  &  R.  64,  the  supreme 
court  of  Pennsylvania  allowed  the  sum  of 
$358.75  for  funeral  expenses,  including  a 
vault  and  tombstone.    It  was  observed  by 
the  chief  justice,  that  "the  deceased  had 
a  good  estate  and  no  children  ;  and  the 
widow,   who   was   entitled   to    one    half, 
wished  to  be  liberal  in  honor  of  his  mem- 
ory.    A  handsome  tombstone  was  erected 
over  a  vault,  in  which  the  body  was  in- 
terred, and  this  was  the  principal  article 
of  expense.    But  there  was  one  article 
which  should  be  rejected  —  I  allude  to  the 
picture  of  the  deceased,  painted  after  his 
death.    If  the  widow  desired  a  memorial 
of  this  kind,  she  should  pay  for  it  herself." 
See,  also,  Metz's  Appeal,  11   Serg.  &  R. 
204 ;  Patterson's  Estate,  1  Watts  &  S.  292 ; 
Jennison  v.  Hapgood,  10  Pick.  77 ;  Ingles's 
Appeal,  76  Penn.   St.  431.     In  Tuttle  u. 
Robinson,  33  N.  H.  104,  117,  Fowler  J. 
said  :  "  In  regard  to  the  expense  of  fenc- 
ing the  burying-place  where  the  deceased 
and  some  of  his  relatives  were  interred ; 
if  those  interested  in  the  estate  saw  fit  to 
object  to  its  allowance,  we  are  not  aware 
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Powel,  on  his  circuit  would  allow  but  lis.  Qd.  under  a  plea  of 
plene  administravit ;  which  he  said  was  all  the  necessary  charge,  (e) 
However,  it  appears  that  Lord  Holt,  where,  under  that  plea,  150Z. 
was  charged  for  the  testator's  funeral,  said  that  at  least  140L  ought 
to  be  deducted ;  for  101.  is  enough  to  be  allowed  for  the  funeral  of 
one  in  debt.  (/) 

Lord  Hardwicke,  in  Stag  v.  Punter,  (^)  upon  exceptions  to  a 
masteT''s  report  for  not  allowing  60L  for  the  testator's  funeral,  said, 
"  At  law,  where  a  person  dies  insolvent,  the  rule  is,  that  no  more 
shall  be  allowed  for  a  funeral  than  is  necessary ;  at  first  only  40s., 
then  5L,  and  at  last  lOL  (K)  I  have  often  thought  it  a  hard  rule, 
even  at  law,  as  an  executor  is  obliged  to  bury  his  testator  before 
he  can  possibly  know  whether  his  assets  are  sufficient  to  pay  his 
debts.  But  this  court  is  not  bound  down  by  such  strict  rules,  es- 
pecially when  a  testator  leaves  great  sums  in  legacies,  which  is  a 
reasonable  ground  for  an  executor  to  believe  the  estate  is  solvent. 
As  this  is  the  case  here,  I  am  of  opinion  that  sixty  pounds  is  not 
too  much  for  the  funeral  expenses,  especially  as  the  testator  had 
directed  his  corpse  should  be  buried  at  a  church  thirty  miles  from 
the  place  of  his  death."  (A^) 


of  any  law  to  justify  it.  The  statute  au- 
thorizes the  administrators  of  estates  act- 
ually solvent,  to  erect  suitable  monu- 
ments at  the  graves  of  their  testators  or 
intestates  (Comp.  Stat.  c.  168,  §  16),  but 
makes  no  provision  for  inclosing  private 
burial-grounds.  As  cemeteries  are  gener- 
ally provided  and  properly  fenced  at  the 
public  expense,  it  may  not  have  been 
deemed  advisable,  as  a  matter  of  policy, 
to  encourage  the  establishment  of  private 
burial-places."  And  in  a  more  recent  case 
in  the  same  court,  it  was  held  that,  under 
the  above  statute,  the  executor  or  admin- 
istrator should  be  allowed  only  for  plain 
and  substantial  gravestones,  at  a  reason- 
able cost;  and  specifying  more  particu- 
larly, the  court  said  that  fifteen  to  thirty 
dollars,  according  to  circumstances,  is  a 
reasonable  sum  to  allow  for  gravestones, 
where  the  estate  upon  settlement  does  not 
exceed  $3,000,  and  should  not  exceed 
thirty  dollars  in  any  such  case.  Lund  v. 
Lund,  41  N.  H.  355.  The  court,  in  this 
case,  added  that,  if  the  administrator  of 
such  an  estate  is  desirous  of  expending  a 


larger  sum  for  a  monument,  he  should 
first  procure  the  assent  of  the  heirs-at-law. 
No  allowance  will  be  made  for  grave- 
stones under  this  statute  where  the  es- 
tate is  insolvent.  Brackett  v.  Tillotson,  4 
N.  H.  208-210.  Where  a  testator  in  his 
will  directed  his  executors  to  erect  and 
maintain  a  fence  around  a  cemetery,  and 
charged  all  legacies  and  expenses  directed 
by  the  will  upon  lands  devised,  it  was  held 
that  the  executors  could  maintain  a  suit 
in  equity  against  the  devisees  of  the  land, 
or  their  assigns,  for  the  expenses  of  erect- 
ing such  fence.  Cool  v.  Higgings,  23  N. 
J.  Eq.  308.] 

(e)  Anon.  Comberb.  342. 

(/)  lb. 

{g)  3  Atk.  119. 

(/i)  But  in  Buller's  N.  P.  143,  it  is  said 
that  the  usual  method  is  to  allow  five 
pounds;  and  in  Selwyn's  N.P.  776,  n.  18, 
6th  ed.,  a  MS.  case  of  Smith  v.  Davies, 
Middlesex  Sittings  after  M.  T.  10  Geo.  2, 
is  mentioned,  where  this  latter  sum  was 
allowed  by  Lord  Hardwicke  himself. 

(A')  [See  Eappelyea  v.  Eussell,  1  Daly, 
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In  Hancock  v.  Podmore,  (i)  issue  was  taken,  in  an  action  by  a 
creditor  against  an  executor,  on  a  plea  of  plene  administravit,  and 
it  was  proved  that  assets  to  the  amount  of  129Z.  had  come  to  the 
hands  of  the  defendant,  and  that  he  had  paid  551.  for  probate 
duty,  and  191.  for  funeral  expenses.  *  The  deceased  had  been  a 
captain  in  the  army,  and  the  question  was,  whether  the  defendant 
could,  as  against  a  creditor,  apply  so  large  a  sum  as  791.  to  such  a 
purpose.  The  court  of  king's  bench  was  of  opinion  that  the  sum 
was  too  great  to  be  allowed.  But  Mr.  Justice  Bayley,  in  deliver- 
ing the  judgment  of  the  court,  observed,  that  although  the  rule  is, 
that,  as  against  a  creditor,  no  more  shall  be  allowed  for  a  funeral 
than  is  necessary,  yet  in  considering  what  is  necessary,  regard 
must  undoubtedly  be  had  to  the  degree  and  condition  in  life  of  the 
party ;  and  his  lordship  observed  that  the  sum  of  101.,  mentioned 
by  Lord  Hardwicke  as  the  established  allowance  in  his  time,  might 
perhaps,  at  the  present  day,  be  less  than  what  should  be  reason- 
ably allowed  for  a  person  of  condition.  The  learned  judge  pro- 
ceeded to  intimate,  that  the  court  thought  2QI.  would  be  a  proper 
sum  for  the  funeral  of  a  person  in  the  degree  and  consideration  of 
life  of  this  testator.  (^) 

It  must  not,  however,  be  understood  that  the  court,  in  Han- 
cock V.  Podmore,  laid  it  down  as  a  rule,  that  even  the  sum  of  201. 
should  be  the  limit  of  the  allowance,  where  the  estate  is  insolvent ; 
but  that  it  was  the  proper  limit  under  the  circumstances  of  that 
case.  The  rule  appears  to  be,  that  the  executor  is  entitled  to  be 
allowed  reasonable  expenses,  according  to  the  testator's  condition 
in  life  ;  and  if  he  exceeds  those,  he  is  to  take  the  chance  of  the  es- 
tate turning  out  insolvent.  No  precise  sum  can  be  fixed  to  govern 
executors  in  all  cases.  It  must  obviously  vary  in  every  instance, 
not  only  with  the  station  in  life  of  each  particular  testator,  but 
also  with  the  price  of  the  requisite  articles  at  the  particular 
place.  (Z) 

214  ;  Patterson  v.  Patterson,  59  N.  Y.  574,  v.  Patterson,  59  N.  Y.  574,  582  et  seq.,  and 

582  et  seq. ;    Wood  v.   Vandenburgh,  6  cases  cited  in  the  opinion  of  the  court ; 

Paige,  277,  285.]  post,  1788,  note  (d).    As  against  legatees 

(i)  1  B.  &  Ad.  260.  or  next  of  Icin,  such  expenses  may  be  in- 

(k)  See  Yardley  v.  Arnold,  1    Car.  &  curred  and  will  be  allowed  as  will  bury 

M.  434,  438,  per  Parke  B.  accord.  the  deceased  according  to  the  station  he 

(I)  Edwards  v.  Edwards,  2  Cr.  &  M.  held  in  life,  but  as  against  creditors  the 

612 ;    S.   C.  4  Tyrwh.  438.     See,   also,  rule  is  less  liberal.    See  Flintham's  Ap- 

Keeves  v.  Ward,  2  Scott,  395;  [Patterson  peal,  11   Serg.  &  R.  16;  M'Glinsey's  Ap- 

VOL.  11.                  12  [970] 
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In  Bisset  v.  Antrobus,  (m)  Sir  L.  Shadwell  V.  C.  refused  to 
allow  2,2101.  for  the  funeral  expenses  of  a  deceased  nobleman, 
*  whose  personal  estate  was  belieYed  to  be  solvent  at  his  death,  but 
ultimately,  from  unforeseen  circumstances,  proved  to  be  insolvent. 
And  his  honor  referred  it  to  the  master  to  inquire  and  state  what 
sum  ought  to  be  allowed. 

With  respect  to  allowances  for  funeral  expenses,  where  there 
as  against     are  assets  sufficient,  as  against  other  persons  than  cred- 

l6£r£lt66S 

&c.  '  itors.  In  Offley  v.  Offley,  (n)  there  had  been  600Z.  laid 
out  in  Mr.  Offley's  funeral,  and  the  court  decreed  that  sum  to  be 
a  debt  to  affect  the  trust  estate,  Mr.  Offley  being  a  man  of  great 
estate  and  reputation  in  his  county,  and  being  buried  there ;  but 
if  he  had  been  buried  elsewhere,  it  seemed  his  funeral  might  have 
been  more  private,  and  the  court  would  not  have  allowed  so 
much,  (o) 

In  Paice  v.  The  Archbishop  of  Canterbury,  (^)  a  payment  of 
98Z.  12s.  6c?.  for  mourning  rings  distributed  among  the  relations 
and  friends  of  the  deceased,  was  allowed  by  Lord  Eldon  to  the  ex- 
ecutors. The  will  had  not  given  any  directions  on  the  subject, 
but  committed  "anything  not  specified"  to  the  discretion  of  the 
executors,  {q} 

In  Mullick  v.  Mullick,  (r)  on  an  appeal  to  the  privy  council 
from  an  order  of  the  supreme  court  of  Bengal,  it  was  held,  with 
respect  to  the  expenses  of  the  funeral  obsequies  of  a  Hindoo  testa- 
tor, that  as  the  will  gave  no  directions  how  they  were  to  be  per- 

peal,   14  Serg.  &  K.  64;  ante,  969,  note  mand.     See,  also,  Bridge  v.  Brown,  2  Y. 

{d).]  &  Coll.  C.  C.  181, 186  ;  [Griswold  v.  Chan- 

(m)  4  Sim.  512.  dler,  5  N.  H.  492,  495  ;  MackaetK.  Baker, 

(n)  Free.  Chan.  261.  9  C.  B.  Green,  296.]     In  Pitt  v.  Pitt,  2 

(o)  See    Stackpoole   v.   Stackpoole,    4  Gas.  temp.  Lee,  508,  Sir  G.  Lee  allowed  a 

Dow,  227  ;  Bridge  v.  Brown,  2  Y.  &  Coll.  widow  for  her  mourning,  in  her  account, 

0.  C.  181.  as    administratrix,    in    the    ecclesiastical 

(p)  14  Ves.  364.  court.     [In  Wood's  Estate,  1  Ashm.  314, 

(q)  In  Johnson  v.  Baker,  2  C.  &  P.  207,  it  was  held  that  administrators   are  enti- 

Best  C.  J.  held  that  a  demand  for  mourn-  tied  to  a  moderate  allowance  for  money 

ing,  furnished  to  the  widow  and  family  of  expended  in  procuring  mourning  for  the 

the  testator,  is  not  a  funeral  expense,  such  widow  and  children  of  the   deceased   as 

as  can  be  claimed  against  the  estate  by  a  part  of  the  funeral  expenses,  although 

the  executor,  if  he  gives  the  order  for  it ;  the  estate  is  insolvent.     See  Succession  of 

and,  consequently,   that  a   legatee,   who  Holbert,  3  La.  Ann.  436.    Not  allowed, 

had  not  .received  his  legacy,  was  a  com-  under  the  circumstances,  in  riintham's 

petent  witness,  under  the  old  law,  on  be-  Estate,  11  Serg  &  E.  16.] 

half  of  the  executor  in  an  action  brought        (r)  1  Knapp,  245. 

against  him  for  the  recovery  of  such  de- 
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formed,  the  only  question  to  be  considered  was,  whether  the  sums 
allowed  for  their  performance  were  more  than  had  usually  been 
expended  at  the  *  funerals  of  persons  of  the  same  rank  and  fortune 
as  the  deceased. 

In  a  case  (before  the  statute  11  Geo.  1,  c.  18,  enabling  freemen 
of  London  to  bequeath  their  whole  personal  estate),  where  a  citi- 
zen of  London  by  will  had  devised  700^.  for, mourning,  the  ques- 
tion was,  whether  this  700Z.  should  come  out  of  the  whole  estate, 
or  only  out  of  the  legatory  part ;  for  it  was  insisted,  if  there  had 
been  no  direction  by  the  will,  or  if  the  will  had  only  directed  that 
the  expenses  of  the  funeral  should  not  exceed  such  a  sum,  there 
the  deduction  must  have  been  out  of  the  whole  estate.  Per  Cur. 
Mourning  devised  by  the  will  must  come  out  of  the  legatory  part, 
and  not  lessen  the  orphanage  and  customary  share,  (s)  Since  the 
above  statute,  the  point  cannot  arise,  except  perhaps  in  a  case 
where  the  freeman  has  agreed  before  marriage  that  his  personal 
estate  shall,  at  his  death,  go  according  to  the  custom.  In  case  a 
freeman  of  London  dies  intestate,  his  funeral  expenses  are  (in  a 
case  not  within  the  stat.  19  &  20  Vict.  c.  94)  to  be  paid  out  of  the 
general  personal  estate  and  not  the  dead  man's  part  merely,  (t) 

The  question  of  the  liability  of  an  executor  or  admin-   Liability  of 
istrator,  for  the  expenses  of  the  funeral  of  the  deceased,   f^  funeral 
will   be  considered    in  a  subsequent  part  of   this  trea-   expenses, 
tise.  (m) 

SECTION  II. 

Of  Proving  the   Will  and  taking  out  Administration. 

By  stat.  55  Geo.  3,  c.  184,  s.  37,  it  is  enacted,  "  that  if  any 

person  shall  take  possession  of,  and  in  any  manner  ad-  gg  q^^  3 

minister,  any  part  of  the  personal  estate  and  effects  of  ^-  ^8*- 

any  person  deceased,  without  obtaining  probate  of  the  notprov- 

will  or  letters  of  administration  of  the  estate  and  effects  taking  let- 

of  the  deceased  within  six  calendar  months  after  his  or  mfnistra-" 

her  decease,  *  or  within  two  calendar  months  after  the  ^'Sven"^"' 

termination  of  any  suit  or  dispute  respecting  the  will,  or  ''™«- 

(s)  Deakins  </.  Buckley,  2  Vern.  240 ;        (u)  Post,  pt.  iv.  bk.  11.  ch.  ii.  §  i.  [p. 
S.  C.  1  Eq.  Ca.  Abr.  159,  pi.  1.  1787  et  seq.] 

(t)   Swinb.  pt.  3,  c.  16,  pi.  3;  infra,  pt. 
III.  bk.  IV.  ch.  II. 

[972]     [973] 
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the  right  to  letters  of  administration,  if  there  shall  be  any  such, 
which  shall  not  be  ended  within  four  calendar  months  after  the 
death  of  the  deceased  ;  every  person  so  offending  shall  forfeit  the 
sum  of  one  hundred  pounds,  and  also  a  further  sum,  at  and  after 
the  rate  of"  ten  pounds  per  centum  on  the  amount  of  the  stamp 
duty  payable  on  the  probate  of  the  will  or  letters  of  administra- 
tion of  tlje  estate  and  effects  of  the  deceased."  [See,  also,  stat.  28 
&  29  Vict.  c.  104,  s.  57 ;  ante,  613.] 

Power  of  The  power  of  an  executor  to  compel  the  production  of 

tor  to  com-  wills  and  other  testamentary  papers  for  the  purposes  of 
dacSonof  probate,  and  the  mode  of  doing  so,  when  the  instruments 
t|?"""a-°"  happen  to  be  in  the  custody  of  other  persons,  have  been 
pers.  pointed  out  in  a  previous  part  of  this  work,  (a;) 

SECTION  III. 

Of  the  making  of  an  Inventory  ly  the  Executor  or  Administrator. 

By  stat.  21  Hen.  8,  c.  5,  s.  4,  "  The  executor  or  executors 
named  by  the  testator  or  person  so  deceased,  or  such  other  person 
or  persons  to  whom  such  administration  shall  be  committed  (a;^) 
where  any  person  dieth  intestate  or  by  way  of  intestate,  calling  or 
taking  to  him  or  them  such  person  or  persons,  two  at  the  least,  to 
whom  the  said  person  so  dying  was  indebted,  or  made  any  legacy, 
and  upon  their  refusal  or  absence,  two  other  honest  persons,  being 
next  of  kin  to  the  person  so  dying,  and  in  their  default  and  ab- 
sence two  other  honest  persons,  and  in  their  presence  and  by  their 
discretions  shall  make  or  cause  to  be  made  a  true  and  perfect  in- 
ventory of  all  the  goods,  chattels,  wares,  merchandises,  as  well 
movable  as  not  movable,  whatsoever,  that  were  of  the  said  per- 
son so  deceased,  and  the  same  shall  cause  to  be  indented,  whereof 
the  one  part  shall  be  by  the  said  executor  or  executors,  administra- 
tor or  administrators,  upon  his  or  their  oath  or  *  oaths,  to  be  taken 
before  the  said  bishops  or  ordinaries,  their  officials  or  commissaries 
or  other  persons  having  power  to  take  probate  of  testaments,  upon 
the  holy  evangelists,  to  be  good  and  true,  and  the  same  one  part 

(x)  Ante,Zl\  et  seq.  ventory  of  the  assets,  although  he  may 

(xi)  [Where,  on  the  death  of  an  execu-  have  taken  no  property  into  his  possession 

tor,  another  person  nominated  in  the  will  as  executor,  but  is  holding  the  property 

as  executor,  qualifies  as  such,  and  takes  and  effects  of  the  estate  as  trustee  solely. 

letters  testamentary,  he  must  file  an  in-  Dana's  case,  1  Tuck.  (N.  Y.)  Sur.  113.] 
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indented  shall  present  and  deliver  into  the  keeping  of  the  said 
bishop,  ordinary,  or  ordinaries,  or  other  person  having  power  to 
take  probate  of  testaments,  and  the  other  part  thereof  to  remain 
with  the  said  executor  or  executors,  administrator  or  administra- 
tors ;  and  that  no  bishop,  ordinary,  or  other  whatsoever  person 
having  authority  to  take  probate  of  testament  or  testaments,  as  is 
above  said,  upon  the  pain  in  this  statute  hereafter  contained,  refuse 
to  take  any  such  inventory  or  inventories  to  him  or  them  presented 
or  tendered  to  be  delivered  as  aforesaid." 

Likewise,  as  it  has  already  appeared,  («/)  by  the  statute  22 
&  23  Car.  2,  c.  10,  s.  1,  an  administrator  must  have  entered  into 
a  bond,  conditioned,  among  other  things,  for  his  exhibiting  into 
the  registry  of  the  court,  at  or  before  a  day  specified,  a  true  and 
perfect  inventory  of  the  goods,  chattels,  and  credits  of  the  de- 
ceased come  to  his  possession.  The  bond  given  under  the  court 
of  probate  act  is  conditioned  to  make  the  inventory  when  law- 
fully called  on,  and  to  exhibit  the  same  whenever  required  by  law 
so  to  do.  (s) 

The  ancient  ecclesiastical  law  was  very  strict  with  respect  to  the 
making  of  inventories  ;  (a)  and  it  will  be  observed  that  the  stat- 
ute requires  executors  or  administrators  to  exhibit  inventories,  as 
part  of  their  duty,  without  any  proceeding  to  call  upon  them  to 
do  so.  (fti)     Moreover,  it  has  already  appeared,  (i)  that  if  an  ad- 

(y)  Ante,  529.  vision  concerning  the  making  and  return 

(«)  See  ante,  532.  of  an  inventory.    In  Massachusetts  exec- 

(a)  See  Swinb.  pt.  6,  s.  6,  s.  8,  s.   9 ;  utors    and    administrators    are    required 

and  the  consequence  of  neglecting  to  make  within  three  months  after  their  appoint- 

one  seems  to  have  been  to  prevent  the  ex-  ment  to  make  and  return  upon  oath  into 

ecutor  from  relying  on  want  of  assets,  the  probate  court,  a  true  inventory  of  the 

See  lb.  pt.  3,  s.  17,  pi.  8.    Even  the  tem-  real  estate,  and  all  the  goods,  chattels, 

poral  courts  formerly  considered  the  neg-  rights,  and  credits  of  the  deceased,  which 

lect  of  this  duty  in  a  light  unfavorable  to  are  by  law  to  be  administered,  and  which 

the  party,  especially  where  there  was  a  shall  have  come  to  their  possession  or 

deficiency  of  assets ;   and  although  not  knowledge,  except  that  an  executor  who 

conclusive  on  him,  yet  exposing  him  to  gives  bond  to  pay  all  the  debts  and  lega- 

imputation.    Orr  v.  Kaines,  2  Ves.  sen.  cies,  &c.  need  not  return  an    inventory. 

193.     [As  to  the  importance  of  an  inven-  Genl.  Sts.  t.  96,  §  1.     The  estate  and  ef- 

tory,   see    Moore    v.  Holmes,  32   Conn,  fects  comprised  in  the  inventory  must  be 

553.]  appraised  by  three  suitable  disinterested 

(ai)  [Ante,  539,  note  (c).     The  statutes  persons  appointed  by  the  probate  court 

of  the  several  states  generally  make  pro-  under  oath.     §  2.    Every  executor  and 

(6)  Ante,  539,  540.     See,  also,  Ritchie    given    under    the  court  of   probate  act. 
V.  Rees,  1  Add.  152.  Secus,  as  to  the  bond    Ante,  540,  note  (e). 
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ministrator  neglected  to  *  exhibit  his  inventory  by  the  time  speci- 
fied in  his  bond,  given  under  the  statute  of  Car.  2,  he  would 
thereby  incur  a  breach  of  the  condition,  without  any  citation.  (6^) 
The  old  practice  of  the  prerogative  court  of  Canterbury  was  to 
require  an  inventory  to  be  exhibited  before  probate  was  granted ; 
and  this  continued  prevalent  in  some  country  jurisdictions,  (c) 


administrator  is  chargeable  in  his  account, 
with  all  goods,  chattels,  rights,  and  credits 
of  the  deceased,  which  come  to  his  hands 
and  which  are  by  law  to  be  administered,  al- 
though they  are  not  included  in  the  inven- 
tory; and  with  all  proceeds  of  real  estate 
sold  for  the  payment  of  debts  or  legacies, 
and  with  all  interest,  profit,  and  income, 
that  come  to  his  hands  from  the  personal 
estate  of  the  deceased.  Genl.  Sts.  c.  98, 
§  7;  post,  1841,  and  note  (/c),  1966,  note 
(t).  In  Pennsylvania  an  administrator  is 
bound  to  furnish  an  inventory  of  goods 
which  have  come  to  his  hands  within  a 
month ;  and  if  he  fail  to  do  so  his  bond  is 
forfeited.  Commonwealth  v.  Bryan,  8 
Serg.  &  R.  128.  See  ante,  5.39,  and  note 
(c) ;  Bourne  v.  Stevenson,  58  Maine,  499  ; 
Potter  w.  Titcomb,  2  Pairf.  167;  S.  C.  1 
Fairf.  53.  In  Massachusetts,  when  an  ex- 
ecutor, who  is  residuary  legatee,  is  per- 
mitted to  give  bond  with  a  condition  to 
pay  all  debts  and  legacies  of  the  testator, 
and  such  sums  as  may  be  allowed  by  the 
probate  court  for  necessaries  to  the  widow 
or  minor  children,  he  is  not  required  to 
return  an  inventory.  Genl.  Sts.  Mass.  c. 
93,  §  3  ;  Jones  v.  Richardson,  5  Met.  247  ; 
Holden  o.  Fletcher,  6  Gush.  235 ;  Alger 
V.  Colwell,  2  Gray,  404 ;  Colwell  v.  Alger, 
5  Gray,  67;  Stebbins  u.  Smith,  4  Pick. 
97.  It  is  not  necessary  for  an  executor  or 
administrator  to  return  an  inventory  or 
render  an  account  when  no  property  has 
come  into  his  hands.  "Walker  v.  Hall,  1 
Pick.  20.] 

(fti)  [Bourne  c.  Stevenson,  58  Maine, 
499;  Potter  v.  Titcomb,  2  Fairf.  167  ;  S. 
C.  1  Fairf.  53.] 

(c)  Phillips  V.  Bignell,  1  Phillim.  240, 
by  Sir  John  NichoU.  And  the  prerogative 
court  would  also,  in  special  cases,  at  the 
instance  of  a  party  interested,  decree  an 
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inventory  to  be  exhibited  by  the  executor 
or  administrator,  before  the  issuing  of  the 
probate,  or  letters  of  administration,  under 
seal,  and  such  inventory  must  also  have 
been  substantiated  by  a  special  oath.  1 
Ought,  tit.  233,  sect.  2,  note  d.  3.  Also, 
under  particular  circumstances,  before  the 
granting  of  the  probate,  or  letters  of  ad- 
ministration, the  court  would,  on  the  peti- 
tion of  a  party  interested,  instead  of  re- 
quiring such  inventory,  issue  a  commission 
for  the  appraisement  and  valuation  of  the 
goods,  rights,  and  credits,  and  inspection 
of  the  bonds,  leases,  and  other  writings, 
relative  to  the  personal  estate  of  the  de- 
ceased, at  his  house  or  elsewhere,  on  the 
day  specified,  with  such  continuation  of 
time  and  place  as  may  be  necessary.  lb. 
note  d.  4.  A  commission  of  appraisement 
is  only  a  more  solemn  inventory.  Watson 
V.  Milward,  2  Gas.  temp.  Lee,  333.  And 
it  may  be  prayed  after  an  inventory  has 
been  exhibited,  if  the  latter  has  not  been 
accepted  and  allowed  to  be  complete.  lb. 
It  is,  in  some  cases,  more  convenient  than 
an  inventory;  because  that  cannot  be 
given  in  but  by  a  party  in  possession  of 
the  effects ;  whereas  a  commission  of  ap- 
praisement may  be  executed,  whoever  is 
possessed  of  them  ;  Stote  v.  Tyndall,  2 
Cas.  temp.  Lee,  405 ;  and  persons  in  pos- 
session of  the  effects  of  the  deceased  may 
be  admonished  to  show  them  to  the  com- 
missioners. Smith  V.  Oram,  2  Cas.  temp. 
Lee.  256.  See,  further,  as  to  commissions 
of  appraisement.  Franco  ,,.  Alverenza,  1 
Cas.  temp.  Lee,  187 ;  Leggatt  v.  Leggatt, 
lb.  408 ;  Clark  v.  Clark,  2  Cas.  temp.  Lee, 
269  ;  Pickering  ».  Towers,  lb.  413 ;  Ha- 
selfoot  V.  Haselfoot,  lb.  477 ;  Beebee  v. 
Beebee,  lb.  546 ;  Rex  v.  Bettesworth, 
Stra.  857  ;  ante,  388. 
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According  to  the  modern  practice,  however,  neither  the  execu- 
tor or  administrator,  in  general  cases,  exhibits  any  in-   In  what 
ventory  whatsoever,  unless  he  be  cited  for  that  purpose    by  whom, 
in  the  spiritual  court,  at  the  instance  of  a  party  inter-   jtinlln  " 
ested.  (d')     *  But,  although  inventories  are  not  now  re-  ™^«ntOTy 
quired  in  practice  to  be  exhibited  without  being  so  called    ble. 
for,  yet  still  an  executor  or  administrator  is  compellable  to  exhibit 
one  at  the  prayer  of  any  person  having  an  interest,  or  even  the 
appearance,  of  an  interest,  (e)     Thus,  the  personal  representative 
of  the  residuary  legatee  of  him  who  was  the  residuary  legatee  of 
the  original  testator  has  sufficient  interest  for  the  purpose  of  call- 
ing on  his  personal  representative  to  exhibit  an  inventory.  (/) 
Again,  it  has  been  laid  down  in  a  variety  of  cases,  that  a  probable 
or  contingent  interest  will  justify  a  party  in  calling  for  an  inven- 
tory and  account.  (^) 

Thus,  if  a  creditor  swears  to  certain  sums  due  from  the  deceased 
to  him,  it  is  enough  to  entitle  him  to  an  inventory,  though  the 
debt  be  contested.  (A)  So  where  the  assignees  of  a  bankrupt 
made  an  affidavit  of  a  debt  due  from  the  deceased  to  the  bank- 
rupt, the  administrator  was  assigned  to  exhibit  an  inventory,  not- 
withstanding the  statute  of  limitations  had  run  out  since  the 
administration  was  granted,  (i) 

So  the  court  will  compel  an  executor  to  bring  in  an  inventory, 
&c.  at  the  suit  of  a  creditor  by  a  bond  of  the  testator,  notwith- 
standing its  alleged  invalidity ;  and  though  a  suit  is  actually  com- 
menced on  the  bond,  and  then  depending  at  common  law.  (/  ) 

(rf)  1  Phillim.  240;  Toller, 250.  How-  cited  1  Phillim.  2il,  per  curiam;  Myddle- 
ever,  the  court  may,  in  some  instances,  re-  ton  u.  Rushout,  1  Phillim.  244 ;  Eeeves 
quire  ex  officio,  that  an  inventory  shall  be  v.  Freeling,  2  Phillim.  57 ;  Burgess  v.  Mar- 
exhibited.     1  Phillim.  240 ;  In  the  Goods  riott,  3  Curt.  424. 

of  Williams,  3  Hagg.  217;  Acastor  u.  An-  (h)  Smith  w.  Price,  1   Gas.  temp.  Lee, 

derson,  1  Robert.   674.     And  in  order   to  569  ;  Hackman   v.   Black,   2    Cas.    temp, 

exonerate  himself  from  all  liability,  it  is  Lee,   251 ;    [Forsyth   u.   Burr,   37   Barb, 

always  most  prudent  for  the  executor  or  540 ;  Thompson  v.  Thompson,  1  Bradf. 

administrator  to  exhibit  it  before  a  final  Sur.  24.] 

settlement.    Kenny  t^.  Jackson,  1   Hagg.  (i)  Phillipson  v.  Harvey,  2  Cas.  temp. 

106.  Lee,  344.     See,  also,  Wainford  u.  Barker, 

(e)  Phillips  V.  BIgnell,  1  Phillim.  241  ;  1  Ld.  Eaym.  232. 

Gale  V.  Luttrell,  2  Add.  236.  (j)  Gale  v.  Luttrell,  2  Add.  234.     See, 

(/)  Winchlow  D.  Smith,  1  Cas.  temp,  also,  Oughton,  tit.  240,  ss.  9,  10.  Accord- 
Lee  417.  iigly.  in  a  late  case,  an  inventory  and  ac- 

{g)  Salter  n.   Sladen,  Prerog.   M.    T.  count  was  ordered  on  the  application  of  a 

1792;  Snow  u.  Strut,  Prerog.  H.  T.  1793,  party,  who,  twenty-four  years   after   the 
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And  the  court  will  not  notice  the  *  effect  of  any  release  which  a 
legatee  may  have  given.  (Jc)  Nor  will  a  court  of  equity  restrain 
the  next  of  kin  from  compelling  an  administrator  to  exhibit  an  in- 
ventory, on  the  ground  that  he  has  an  equitable  demand  against 
the  personal  estate  of  his  intestate.  (T)  And  where  an  executrix, 
in  custody  under  a  writ  de  excommunicato  capiendo  for  not  ap- 
pearing to  a  citation  by  a  creditor  to  exhibit  an  inventory,  moved, 
in  the  court  of  chancery,  for  a  supersedeas,  disputing  the  debt  on 
equitable  grounds ;  the  motion  was  refused,  as  tending  totally  to 
destroy  the  jurisdiction  of  the  ecclesiastical  court,  (m)  Likewise, 
an  executor  who  is  also  residuary  legatee  may  call  on  his  co-execu- 
tor for  an  inventory ;  (w)  and  so  he  may,  perhaps,  without  any 
such  special  interest,  (o) 

But  in  Boon's  case,  (^)  where  a  legacy  was  to  be  paid  at  three 
several  payments,  and  the  executor  having  made  two,  and  tendered 
the  third,  was  cited  by  the  legatee  to  bring  in  an  inventory,  it  was 
holden  by  the  delegates,  and  also  on  a  commission  of  review,  that 
there  was  no  need  of  an  inventory  at  his  instance.  So  in  Fleet 
V.  Holmes,  (§')  in  a  suit  for  the  recovery  of  a  legacy.  Sir  G.  Lee 
refused  to  decree  an  inventory,  thinking  it  useless ;  because  the 
executrix  had,  in  her  answers,  confessed  assets  sufiScient  to  *  cover 
the  legacy,  and  the  interest  claimed  thereon  and  the  costs  of  the 
suit.  Again,  in  Leighton  v.  Leighton,  (r)  where  an  executrix, 
being  cited  to  exhibit  an  inventory,  gave  in  a  declaration  loco 
inventorii,  in  which  she  declared  that  the  deceased,  by  a  bill  of 
sale,  in  consideration  of  a  debt  due  to  her  had  duly  granted  to  her 
all  the  personal  estate  of  which  he  should  die  possessed.  Sir  G. 

death  of  the  testator,  had  commenced  an  (1)  Backhouse  v.  Hunter,  1  Cox,  342. 

action  against  his  executors  on  a  covenant  (m)  E.  a.  Blatch,  5  Ves.  113. 

by  him  by  way  of  guarantee,  the  object  of  (n)  Paul  v.  Nettleford,  2  Add.  237. 

the  applicant  being  to  ascertain  whether  (o)  Huggins  «.  Alexander,  Prerog.  1 736  ; 

there  were  any  assets  before  he  incurred  2  Add.  238,  note  (a).     There  is  only  one 

further  expense.    And  Sir  H.  Jenner  Fust  case  in  which  the  application  of  a  party 

said  it  was  the  duty  of  the  executors,  not-  having  any  kind  of  interest  is   refused ; 

withstanding  they  insisted  that  the  estate  viz,  if  a  creditor  has  brought  a  suit  in 

of  their  testator  was  not  liable,  either  to  chancery  for  the  discovery  of  assets,  the 

exhibit  an  inventory  and  account,  or  to  party  shall  not   proceed  in  both  courts, 

admit  assets  sufficient  to  answer  the  de-  Myddleton  v.  Bushout,  1  Phillim.  247  ; 

mand.    Jickling  v.  Bircham,  2  Notes  of  Brotherton  v.  Hellier,  2  Cas.  temp.  Lee, 

Cas.  463.  134. 

(k)  Kenny  v.  Jackson,   1   Hagg.  105.  (p)  Sir  T.  Eaym.  470. 

See,  also,  Acastor  v.  Anderson,  1  Robert.  (q)  2  Cas.  temp.  Lee,  101. 

672.  (r)  2  Cas.  temp.  Lee,  356. 
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Lee  held  that  the  declaration  was  sufficient,  and  refused  to  compel 
an  inventory.  So  where  a  party  showed  sufficient  interest  for 
calling  on  the  executor  to  exhibit  an  inventory,  but  not  to  see 
portions  allotted  and  distribution  made,  the  court  would  accept 
an  admission  of  assets  in  lieu  of  an  inventory,  or  any  other  admis- 
sion which  would  enable  the  court  to  exercise  a  discretion  and  not 
to  call  for  an  inventory,  (s) 

Although  no  statute  or  rule  of  positive  law  has  fixed  any  time 
certain,  within  which  an  inventory  and  account  must  After  what 
be  sued,  and  time  alone  is  not  to  be  considered  a  bar,  («)  tme^au  in- 
still reason  and  justice  prescribe  some  limitation.  And  ^™y°^ 
in  cases  where  there  has  been  a  great  lapse  of  time  compelled, 
between  the  death  of  the  party  and  the  citation  calling  for  the 
inventory,  the  court  has  frequently  refused  to  enforce  the  exhi- 
bition of  an  inventory,  (u)  Thus,  in  a  modern  case,  (a;)  it  was 
held  that  the  lapse  of  forty-five  years  in  conjunction  with  circum- 
stances, afforded  a  reasonable  presumption  of  the  estate  having 
been  fully  administered  ;  and  that  therefore  the  inventory  and  ac- 
count might  be  dispensed  with.  So  where,  twenty-four  years  after 
the  death  of  the  intestate,  eleven  years  after  the  youngest  child 
attained  twenty-one,  and  seven  years  after  his  insolvency,  his  pro- 
visional assignee  sued  the  administratrix  for  an  inventory  and  ac- 
count ;  and  it  appeared  that  shortly  after  the  intestate's  death,  a 
valuation  and  inventory  had  been  made,  and  facts  were  shown 
from  which  it  might  *  be  fairly  presumed  that  the  insolvent  had 
received  more  than  his  share  ;  the  court  refused  the  application,  (y) 
So  in  Bowles  v.  Harvey,  (2)  a  party  having,  after  a  lapse  of  thirty- 
five  years,  called  for  an  inventory  and  account  of  an  insolvent 
estate,  the  executor,  who  appeared  under  protest,  was  dismissed 
with  costs.  Again,  in  Scurrah  v.  Scurrah,  (a)  an  application  to 
compel  an  administratrix  to  exhibit  an  inventory  after  the  lapse 
of  eighteen  years,  was  rejected,  and  the  applicant,  under  the  cir- 
cumstances, was  condemned  in  costs.  And  on  another  occasion,  (5) 
in  a  case  of  inventory  and  account  brought  by  a  legatee,  a  decla- 
ration (instead  of  an  inventory)  setting  forth  desperate  debts  due 

(s)  Burgess  v.  Marriott,  3  Curt.  424.  (y)  Pitt  v.  Woodham,  I  Hagg.  247. 

(t)  Jickling  i>.  Bircham,  2Notesof  Cas.  (2)  4  Hagg.  241. 

463,  stated  ante,  976,  note  (/).  (a)  2  Curt.  919. 

(u)  Burgess  v.  Marriott,  3  Curt.  426.  (5)  Higgins  v.  HIggins,  4  Hagg.  242. 
(x)  Ritchie  v.  Eees,  I  Add.  144. 
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to,  and  large  debts  due  from,  the  estate,  but  annexing  no  vouchers 
nor  accoiuits,  was  held  sufficient  for  a  lapse  of  seventeen  years ; 
and  Sir  John  NichoU  laid  down  that  in  such  a  suit  the  court  can- 
not decide  whether  debts  alleged  to  be  due  from  the  estate  are  a 
legal  set-off.  (c) 

The  parties  who  may  be  cited  to  exhibit  an  inventory  and  ac- 
What  per-  count  are  not  confined  to  the  executor  or  administrator 
comp/ua-  himself,  or  even  to  those  who,  upon  the  death  of  the  ex- 
hibit°anTn-  ^''^tor  or  administrator,  succeed  to  the  representation 
ventory.  of  the  original  testator  or  intestate.  Thus,  in  Ritchie  v. 
Rees,  (c?)  Sir  John  NichoU  held  that  the  representatives  of  a  de- 
ceased administrator  cum  testamento  annexo,  although  not  at  the 
same  time  those  of  the  first  testator,  were  liable  to  be  called 
on  for  an  inventory  and  account,  upon  a  reasonable  presump- 
tion being  raised  that  any  part  of  the  effects  of  the  first  testator 
had  travelled  into  their  hands,  (e)  The  learned  judge  was  fur- 
ther of  opinion  that  a  party,  having  an  interest  in  the  effects, 
was  entitled  to  call  upon  such  representatives  for  the  *  inventory, 
without  first  taking  a  de  bonis  non  grant  of  the  effects  of  the 
first  testator.  So  the  executors  of  a  deceased  executor,  though 
not  the  personal  representatives  of  the  original  testator  (there 
being  an  executor  of  the  original  testator  still  surviving),  are  com- 
pellable to  bring  in  an  inventory  of  the  effects  of  the  original  tes- 
tator. (/) 

An  attorney  who  takes  administration  in  the  name  of  another 
may  be  compelled  by  the  latter  to  exhibit  an  inventory  and  ac- 
count. (^)  So  an  administrator  durante  minoritate  may  be  com- 
pelled to  give  in  an  inventory,  although  his  administration  has  ex- 
pired. (A) 

An  administrator  pendente  lite  may  be  compelled  to  exhibit  an 
inventory,  although  a  bill  in  chancery  for  a  discovery  has  been 
filed  against  him  by  another  party.  («')  But  his  executors  cannot 
be  called  on  for  such  an  inventory,  in  a  suit  respecting  his  will,  by 

(c)  See,  further,  as  to  the  fullness  requi-  (/)  Gale  v.  Luttrell,  2  Add.  234. 

site  for  a  declaration,  Leighton  o.  Leigh-  {g)  Bailey  v.  Bristowe,  2  Kobert.  145 ; 

ton,  2  Gas.   temp.  Lee,  356 ;  Akerman  u.  S.  C.  7  Notes  of  Gas.  386. 

Gybbon,  2  Gas.  temp.  Lee,  511  ;  and  post,  (k)  Taylor  v.  Newton,  1  Gas  temp.  Lee, 

918,  note  (n).  15. 

{d)  1  Add.  158.  (i)  Brotherton  v.  Hellier,  2  Gas.  temp. 

(e)  See  Holland  v.  Prior,  1  My.  &  K.  Lee,  131. 
245,  246,  247. 
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the  representatives  of  a  party  claiming  an  interest,  not  pronounced 
for  in  the  suit  pending  which  he  was  appointed  administrator,  (/c) 

The  ecclesiastical  court  discouraged  all  hanging  back  with  re- 
spect to  the  production  of  an  inventory  when  called  for  ; 
and  generally  condemned  the  parties  who  were  guilty  of   quences  of 
it  in  costs.  (Z)     Where  probate  of  a  will  had  passed  in    back  when 
August,  1816,  and  the  inventory  had  been  assigned  since   tory  as- " 
the  first  session  of  Hilary  term,  1816,  the  court  in  Easter   ^'S°^'^- 
term  of  that  year  pronounced  the  executrixes  contumacious,  (m) 

The  inventory  exhibited  by  an  executor  or  administrator  ought 
to  contain  a  full,  true,  and  perfect  description  and  esti-   Form  and 
mate  of  all  the  chattels,  real  and  personal,  in  possession   a^nYen-"* 
and  in  action,  to  which  the  executor  or  administrator  is   ^°^- 
entitled  in  that  character,  (w^)   as   distinguished  from  the  heir, 


(fc)  Lascelles  v.  Jobber,  1  Cas.  temp. 
Lee,  443. 

(l)  Phillips  V.  Bignell,  I  Pliillim.  241, 
243.  [See  Leeke  u.  Beanes,  2  Hair.  &  J. 
373  ;  Hart  v.  Ten  Eyck,  2  John.  Ch.  62.] 

(m)  Griffiths  v.  Bennet,  2  Phillim.  364. 

(ml)  [Vanmeter  v.  Jones,  2  Green  Ch. 
520.  Executors  and  administrators  must 
inventory  all  property  which  comes  into 
their  hands,  or  which  to  their  knowledge 
is  in  possession  of  others.  Turner  v.  Ellis, 
24  Miss.  173;  Griswold  v.  Chandler,  5  N. 
H.  492;  post,  1679,  note  (x);  Potter  v. 
Titcomb,  1  Fairf.  53 ;  Williams  v.  More- 
house, 9  Conn.  470 ;  McNeel's  Estate,  68 
Penn.  St.  412;  Speakman's  Appeal,  71 
Penn.  St.  75.  They  are  bound  to  put  into 
the  inventory,  and  to  account  for,  provi- 
sions, that  belonged  to  the  deceased  at  the 
time  of  his  death.  Griswold  v.  Chandler, 
supra.  Property,  found  among  the  effects 
of  the  deceased,  may  properly  be  inven- 
toried. Waterhouse  u.  Bourke,  14  La. 
Ann.  358.  The  notes  and  accounts  be- 
longing to  the  estate  should  be  invento- 
ried or  appraised.  Succession  of  Pool,  14 
La.  Ann.  677.  See  Black  v.  Whitall,  9 
N.  J.  Eq.  572.  If  the  administrator  knows 
of  the  existence  of  notes  of  hand  belong- 
ing to  the  estate  of  the  deceased,  though 
they  are  in  the  hands  of  a  stranger,  he 
must  inventory  them  within  the  time  pre- 
scribed ;  his  failure  to  do  so  is  a  breach  of 


his  administration  bond.  Potter  i/.  Tit- 
comb,  1  Eairf.  53  ;  Bourne  u.  Stevenson, 
58  Maine,  499.  All  the  property  of  which 
the  executor  or  administrator  has  knowl- 
edge should  be  included  in  the  inventory 
and  appraised.  Hence  assets  belonging  to 
a  deceased  resident,  situated  in  another 
state,  must  be  included  in  the  inventory  of 
the  assets  filed  by  his  executor,  to  whom 
letters  testamentary  are  issued.  Matter  of 
Butler,  38  N.  Y.  397;  1  Tuck.  (N.  Y.) 
Sur.  87.  See  Hooker  v.  Olmstead,  6  Pick. 
481.  An  executor  or  administrator  is 
bound  to  include  in  his  inventory  of  assets, 
a  debt  due  from  himself  to  the  deceased. 
Weems  v.  Bryan,  21  Ala.  1302 ;  post,  1310, 
and  notes.  So  it  has  been  held  in  Con- 
necticut that  he  is  bound  to  inventory 
real  estate  fraudulently  conveyed  by  the 
deceased,  without  waiting  to  ascertain 
whether  it  is  actually  needed  for  the  pay- 
ment of  debts.  Minor  u.  Mead,  3  Conn. 
289  ;  Booth  v.  Patrick,  8  Conn.  106  ;  An- 
drews V.  Doolittle,  11  Conn.  283;  An- 
drews V.  Tucker,  7  Pick.  250 ;  Bourne  v. 
Stevenson,  58  Maine,  504 ;  post,  1679,  note 
{x).  As  to  money  in  the  hands  of  the 
wife  of  the  deceased,  at  the  time  of  the  de- 
cease, earned  by  her  before  marriage  or 
given  to  l\er  by  her  husband,  see  Wash- 
burn V.  Hale,  10  Pick.  429;  Richardson  v. 
Merrill,  32  Vt.  27.  As  to  the  importance 
of  neglect  on  the  part  of  an  administra- 
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*  the  widow,  and  the  donee  mortis  causd  of  the  testator  or  intes- 
tate, (n)  It  must  also  distinguish  such  debts  as  are  separate  from 
those  which  are  doubtful  or  desperate,  (o)  But  it  was  not  neces- 
sary, according  to  the  modern  practice,  that  the  appraisement  and 
inventory  should  be  made  pursuant  to  the  letter  of  the  statute ; 
and  it  was  sufficient  if  the  goods  of  the  deceased  should  be  ap- 
praised by  any  honest  persons  in  the  neighborhood,  and  reduced 
into  an  inventory,  (p)  which,  when  exhibited  at  the  instance  of 
a  party  interested,  must  be  verified  by  special  oath,  either  person- 
ally or  by  virtue  of  a  commission ;  for  the  formal  general  oath  of 
the  executor  or  administrator  will  not  be  sufficient,  (q} 

The  court  can  only  require  that  all  the  deceased  died  possessed 
of  should  be  included  in  the  inventory,  (g'^)     It  cannot  call  for  an 


tor  to  cause  an  inventory  and  appraisal 
to  be  made  of  the  choses  in  action  of  the 
intestate,  see  Adams  v.  Adams,  22  Vt.  50  ; 
Lewis  V.  Lnsk,  35  Miss.  696.  In  Adams 
V.  Adams,  supra,  lledfield  J.  said  :  "  Mak- 
ing an  inventory,  and  appraisal  of  the 
choses  in  action,  is  of  no  importance  in 
any  court.  It  is  seldom  done  in  the  pro- 
bate court,  and  v^hether  done  or  not,  is 
of  little  importance.  The  inventory  with- 
out the  appraisal  could  avail  little,  and  an 
appraisal  could  be  no  more  than  a  remote 
approximation  to  the  truth."  An  admin- 
istrator de  bonis  nan  must  return  an  in- 
ventory the  same  as  any  other.  Wilson  v. 
Keeler,  2  Chip.  16.] 

(n)  Toller,  248  ;  [Vanmeter  v.  Jones,  3 
N.  J.  Eq.  520 ;  Pursel  v.  Pursel,  14  N.  J. 
Eq.  514.]  The  usual  form  of  the  head  of 
the  inventory  was  stated  by  Sir  G.  Lee,  in 
Plunket  V.  Sharpe,  1  Cas.  temp.  Lee,  624, 
to  be  "  a  true  and  perfect  inventory  of  all 
the  goods,  chattels,  and  credits  of  the  de- 
ceased, that  have  come  to  the  hands,  pos- 
session, or  knowledge  "  of  the  party.  By 
Rules  and  Orders,  1862,  Contentious  Busi- 
ness, 77,  "  In  contentious  business,  inven- 
tories and  not  merely  declarations  of  the 
personal  estate  and  effects  of  the  deceased 
are  to  be  filed,  unless  by  order  of  the  judge 
or  of  a  registrar ;  "  and  the  form  of  an  in- 
ventory is  given,  No.  27.  See  ante,  979, 
note  (c)  J  post,  pt.  v.  bk.  ii.  ch.  iii.  as  to 
declarations  in  lieu  of  inventories. 


(o)  Toller,  248.  [See  Graham  v.  David- 
son, 2  Dev.  &  Bat.  Ch.  155;  Knch  u. 
Eagland,  2  Dev.  Ch.  137.  Where  an  ex- 
ecutor or  administrator  inventories  a  debt 
as  desperate,  he  will  not  be  charged  with 
it  except  upon  proof  that  he  has  or  might 
have  collected  it.  Finch  v.  Ragland,  2 
Dev.  Ch.  137  ;  Matter  of  Millenovich,  5 
Nev.  161.  A  debt  returned  in  the  inven- 
tory of  an  executor  or  administrator  with- 
out comment  will  be  presumed  to  have 
been  collected  in  full,  unless  the  contraiy 
appears.  Graham  v.  Davidson,  2  Dev.  & 
Bat.  Ch.  155  ;  Schultz  v.  Pulver,  11  Wend. 
361.  It  is  provided  by  statute  in  Massa- 
chusetts, that  no  executors  or  administra- 
tors shall  be  accountable  for  debts  inven- 
toried as  due  to  the  deceased,  if  it  appears 
to  the  probate  court  that  they  remain  un- 
collected without  his  fault.  Genl.  Sts.  c. 
98,  §  6.  See  Steele  v.  Morrison,  4  Dana, 
618.  The  appraisement  does  not  conclude 
a  creditor.  Willoughby  v.  McCluer,  2 
Wend.  609.] 

(p)  1  Oughton,  tit.  233,  ss.  1,  2 ;  4  Burn 
E.  L.  310,  8th  ed. ;   [ante,  974,  note  {a'-).] 

{q)  1  Oughton,  iibi  supra,  note  d.  2 ; 
Toller,  250.  [See  King  i^.  Morrison,  1 
Penn.  188.  As  to  signature,  see  Parks  u. 
Renker,  5  Leigh,  149.] 

(ji)  [See  MoCall  v.  Peachy,  3  Munf. 
288;  post,  1969,  note  (/I) ;  Snodgrass  v. 
Andrews,  30  Miss.  472.] 
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account  of  the  subsequent  profits  in  his  business,  (r)  The  court 
has  no  jurisdiction  over  leaseholds  of  the  deceased  for  lives  held 
by  a  creditor  or  mortgagee ;  and  therefore  the  inventory  need  not 
contain  any  reference  to  such  property,  or  the  rents  thereof,  (s) 
Again,  it  is  not  competent  for  the  court  of  probate  to  require  an 
inventory  of  personal  estate  situate  in  a  foreign  country  ;  for  for- 
eign estates  are  out  of  the  jurisdiction  and  cognizance  of  the 
court,  (f)  And  the  law  is  the  same  as  to  effects  lying  in  *  Ire- 
land, (u)  In  some  instances,  particularly  in  complicated  cases, 
the  court  will  exercise  a  discretion  as  to  the  sort  of  inventory  it 
will  accept,  (x) 

[These  matters  will  be  further  considered  hereafter  (pt.  v.  bk. 
n.  ch.  ni.),  when  the  subject  of  remedies  against  executors  and 
administrators  in  the  court  of  probate  is  considered.] 

The  court  of  queen's  bench  has,  on  more  than  one  occasion,  de- 
cided, that,  after  an  inventory  was  exhibited,  the  eccle-   whether 
siastical  court  could  entertain  no  objections  to  it.    Thus,   ^^i  court" 
in  Hinton  v.  Parker,  («)  the  widow  of  the  testator  ex-   f""'*  ^\ 

^  '^•y  ■'  tertain  ob- 

hibited  an  inventory  in  the  prerogative  court ;  to  which   jections  to 

...  T      ,  71  ■,        „    an  inren- 

objection  was  made  by  a  legatee,  that  several  goods  of  tory. 
the  testator  were  omitted,  and  an  account  was  demanded ;  where- 
upon the  defendant  moved  in  K.  B.  for  a  prohibition,  on  a  sugges- 
tion that  the   prerogative   court    were  proceeding  to   falsify    an 


(r)  Pitt  o.  Woodham,  1  Hagg.  250. 
[An  administrator  in  Massachusetts  is  not 
required  to  return  a  second  inyentory. 
The  statute  provides  for  the  return  of  but 
one.  Por  all  property  received  subse- 
quently to  such  return  the  administrator 
is  bound  to  account,  but  not  in  the  form 
of  an  inventory.  Genl.  Sts.  c.  98,  §  7 ; 
Hooker  u.  Bancroft,  4  Pick.  50,  53.  See 
Emory  v.  Thompson,  2  Harr.  &  J.  244. 
But  in  Pennsylvania,  if  after  filing  his 
first  inventory,  other  goods  come  to  the 
hands  of  the  administrator,  an  additional 
inventory  may  be  exhibited.  Common- 
wealth V.  Bryan,  8  Serg.  &  R.  128.  And 
if  he  has  filed  an  erroneous  inventory,  he 
may  afterwards  file  a  second,  correcting 
the  errors  of  the  first.  Bradford's  Adm'rs, 
1  Browne,  87.  In  New  York,  where  assets, 
not  included  in  an  inventory  already  made, 
come  to  the  possession  or  knowledge  of  an 


executor  or  administrator,  he  must  cause 
such  property  to  be  appraised,  and  another 
inventory  returned  within  two  months 
after  the  discovery.  2  R.  S.  86,  §  24.  So 
in  Connecticut  an  additional  inventory  is 
required  of  property  subsequently  coming 
to  the  possession  or  knowledge  of  the  ex- 
ecutor or  administrator.  Moore  v.  Holmes, 
32  Conn.  553.  So  in  Iowa.  Laws  of 
Iowa,  Rev.  1860,  411,  §  2365.  For  neg- 
lect to  inventory  such  property  a  suit  on 
the  bond  is  held  to  be  a  proper  remedy. 
Moore  v.  Holmes,  supra.'\ 

(s)  Saville  u.  Morgan,  1  Cas.  temp.  Lee, 
431. 

(t)  Raymond  v.  Von  Watteville,  2  Cas. 
temp.  Lee,  551. 

(w)  Wilson  V.  Ogle,  Prerog.  1737,  cited 
2  Cas.  temp.  Lee,  555. 

(x)  Reeves  v.  Freeling,  2  Phillim.  56. 

(y)  8  Mod.  168. 
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inventory,  which  they  had  not  power  to  do,  because  by  the  ex-, 
hibiting  thereof  their  jurisdiction  was  determined.  And  the  court 
of  king's  bench  was  of  opinion  that  the  spiritual  court  could  not 
falsify  an  inventory  at  the  suit  of  a  creditor ;  but  at  the  suit  of  a 
legatee  they  might.  In  Catchside  v.  Ovington,  (2)  the  adminis- 
tratrix was  cited  into  an  inferior  ecclesiastical  court  at  the  promo- 
tion of  a  creditor,  to  exhibit  an  inventory.  She  brought  one  in, 
and  the  creditor  objected  to  it.  There  was  a  decree  for  the  cred- 
itor. Upon  which  the  administratrix  appealed  to  the  superior 
ecclesiastical  court,  who  affirmed  the  decree ;  whereupon  a  prohi- 
bition was  prayed  in  B.  R. ;  and  Lord  Mansfield  said,  that  it  ap- 
peared upon  the  face  of  the  proceedings,  that  the  spiritual  court 
had  no  jurisdiction  ;  and  a  prohibition  was  granted,  (a)  This  de- 
cision has  been  followed  by  Henderson  v.  French,  (6)  where  an 
*  executrix  had  exhibited,  at  the  instance  of  a  creditor,  an  inven- 
tory in  the  consistory  court  of  Carlisle,  and  a  prohibition  was 
granted  on  the  suggestion  that  the  ecclesiastical  court  was  proceed- 
ing to  hear  exceptions  to  the  inventory,  and  to  compel  her  to  ex- 
hibit a  fresh  one.  The  court  of  K.  B.  was  of  opinion,  that  as  the 
statute  directs  the  executor,  for  the  security  of  creditors  and  lega- 
tees, to  make  an  inventory,  to  be  delivered  to  the  bishop  or  ordi- 
nary, and  that  no  bishop  or  ordinary  shall,  under  pain  of  101.,  re- 
fuse to  take  such  inventory,  his  office  is  merely  ministerial  to 
receive  it  when  tendered ;  and  that  if  the  statute  had  intended 
more,  it  would  have  so  said.  Again,  the  authority  of  Henderson 
V.  French  was  recognized  and  acted  upon,  by  granting  a  prohibi- 
tion, in  the  modern  case  of  Griffiths  v.  Anthony,  (c)  It  will  be 
observed,  that  the  principle  upon  which  Henderson  v.  French 
was  determined,  namely,  that  the  ecclesiastical  court  is  merely 
ministerial  in  the  matter  of  inventories,  goes  to  deprive  that 
court  of  the  power  of  entertaining  objections  to  an  inventory 
altogether,  whether  at  the  suit  of  a  creditor  or  that  of  a  legatee  ; 

(2)  3  Burr.  1922.  on  which  the  prohibition  was   granted, 

(a)  In  a  note  to  this  report,  a  case  of  that  the  ecclesiastical  court  had  permitted 

Bewick   v.  Ord  is  mentioned,  as  having  witnesses  to  be  examined  in  support  of  the 

been  decided  accordingly  in  B.  R.  in  the  allegations  given  in  objection  to  the  inven- 

year  1742.  tory ;  which  was  clearly  an  excess  of  ju- 

(6)  5  M.  &  Sel.  406.  risdiction ;  so  that,  in  fact,  it  was  not  nec- 

(c)  5  Ad.  &  El.  623 ;  S.  C.  1  Nev.  &  P.  essary  to  decide  the  point  which  occurred 

72.    It  must,  however,  be  observed,  that  in  Henderson  c.  French.    See  post,  985. 

in  this  case,  it  appeared,  by  the  affidavits 
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and    consequently  overrules  the  distinction  taken  in   Hinton  v. 
Parker. 

Notwithstanding  these  decisions  of  the  court  of  king's  bench,  it 
always  continued  the  practice  of  the  prerogative  court  of  Canter- 
bury to  entertain  objections  to  inventories,  (c?)  Thus,  in  the  case 
of  Shackleton  v.  Barrymore  (e)  there  was  a  suit  in  that  court,  in 
Hilary  term,  1798,  by  *  Shackleton,  a  creditor,  against  Lord  Bar- 
rymore, as  administrator  of  his  brother  the  late  lord,  for  an  inven- 
tory. Lord  B.  exhibited  an  inventory.  The  creditor  then  gave 
in  an  allegation  pleading  omissa.  The  counsel  for  Lord  B.  cited 
the  case  of  Catchside  v.  Ovington,  in  objection.  But  Sir  Wm. 
Wynne,  upon  mature  deliberation,  ordered  a  fuller  inventory,  as 
with  reference  to  assets,  the  omission  of  which  was  deducible  from 
Lord  B.'s  answers  to  the  allegations.  Again,  in  the  case  of  Tel- 
ford V.  Morison,  (/)  which  was  decided  after  the  case  of  Hender- 
son V.  French,  Sir  John  NichoU  laid  down,  that  a  creditor  or  leg- 
atee may  object  to  an  inventory  given  in  by  an  executor  or 
administrator  ;  and  may  file  an  allegation  pleading  omissa,  in  order 
to  take  the  answers  of  the  executor  or  administrator.  The  learned 
judge,  in  the  very  powerful  judgment  which  he  delivered  on  the 
occasion,  observed,  that  the  court  of  king's  bench  seems  to  have 
considered  the  subject  as  if  both  the  obligation  of  exhibiting  in- 
ventories, and  the  jurisdiction  of  the  spiritual  courts  over  them, 
rested  solely  upon  the  statute  of  Hen.  8  ;  whereas,  in  truth,  neither 
inventories  themselves,  nor  the  jurisdiction  of  those  courts  over 
them,  is  at  all  to  be  traced  up  or  ascribed  to  that  statute.  Lynde- 
wood,  who  wrote  long  before  the  statute,  shows  them  to  have  been, 
in  his  time,  under  the  cognizance  of  the  spiritual  courts.  The 
learned  judge  then  proceeds  to  show,  that  the  statute  was  in  no 
way  intended  to  abridge  the  jurisdiction  of  the  ecclesiastical  courts ; 
its  principal,  if  not  sole  object,  being  the  restriction  of  fees;(^) 
that  the  mention  in  the  statute  of  the  penalty  on  the  ordinary,  for 
refusing  to  receive  the  inventory,  has  reference  to  his  exaction  of 
additional  fees  ;  that  the  penalty  of  10?.  referred  to  by  the  court 

(d)  Butler   v.  Butler,   2    Phillira.   37;  lb.  623;  Watson  «.  Milward,  2  Cas.  temp. 

Barclay  v.  Marshall,  2  Phillim.  188;  Tel-  Lee,  332. 

ford  V.  Morison,  2  Add.  329 ;  Hunter  v.         (e)  Cited  per  curiam,  in  Telford  v.  Mor- 

Byrn,  2  Add.  311 ;  Brogden   u.  Brown,  2  isou,  2  Add.  329. 
Add.  336.     See,  also,  Winchlow  u.  Smith,        (/)2Add.  319. 

1  Cas.  temp.  Lee,  416  ;  Plunket  v.  Sbarpe,        (g)  SeeHallam's  Constitutional  History, 

ch.  II. 
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of  K.  B.,  in  Henderson  v.  French,  is  not  a  special  penalty  imposed 
on  the  ordinary  in  the  matter  of  inventories,  but  a  general  penalty 
imposed  by  a  subsequent  general  section,  enacting  that  every 
bishop,  &c.  that  shall  do  or  attempt,  &c.  against  the  act  in  any- 
thing, shall  forfeit,  &c.  *  to  the  party  grieved,  "  so  much  money  as 
he  shall  take  contrary  to  the  present  act,"  and  101.  over  and  above  ; 
and  that  the  conclusion  of  the  statute,  "  Provided  always,  that 
this  present  act  be  not  prejudicial  to  any  ordinary  or  any  other 
person  which  now  have  or  hereafter  shall  have  authority  for  pro- 
bate of  testaments,  but  that  every  of  them  shall  and  may  convent 
before  them,  all  and  every  person  or  persons  made  and  named  ex- 
ecutor or  executors  of  any  testament  to  the  intent  to  prove  or 
refuse  the  testament  or  testaments  of  their  testator  or  testators, 
and  to  bring  in  inventories,  and  to  do  every  other  thing  concern- 
ing the  same  as  they  might  do  before  the  making  of  this  act," 
puts  it  beyond  all  doubt  that  the  statute  reserved  to  the  spiritual 
court  all  the  powers  in  the  matter  of  inventories,  which  it  had  be- 
fore the  act ;  of  which  powers  that  of  examining  alleged  omissions 
indisputably  was  one. 

But  although  the  ecclesiastical  court  would  allow  an  allegation 
to  be  given  in  objection  to  an  inventory,  and  answers  to  be  taken 
upon  that  allegation,  yet  it  would  not  permit  witnesses  to  be  ex- 
amined upon  that  allegation,  in  order  to  falsify  the  inventory.  (A) 
The  foundation  for  this  distinction  is,  that  if  the  answers  confess 
more  assets  than  were  inserted  in  the  inventory,  the  court  may 
order  the  inventory  to  be  amended  by  the  insertion  of  these  ;  but 
if  further  assets  might  be  established  by  witnesses  in  opposition  to 
the  answers,  the  court  could  not  order  them  to  be  inserted  in  the 
inventory,  which  is  required  by  the  statute  to  be  upon  oath ;  nor 
could  it  compel  the  executor  or  administrator  to  swear  to  assets,  the 
possession   of  which  he  has  twice  already  upon  oath  denied,  (i) 

(h)  Telford  u.  Morison,  2  Add.  331.    [It  sessed  for  a  failure  to  return  an  inventory, 

has   been   held   that   there  is  no  way  in  Scott  v.   The   Governor,  1    Missou.  686. 

which  an  inventory  can  he  impeached  in  As  to  the  authority  of  the  court  to  reject 

a  proceeding  in  regard   to  the  inventory  an  inventory  exhibited  by  an  executor  or 

itself,  but  it  may  be  surcharged  or  falsified  administrator,    see    Gold's    case,    Kirby 

on  an  accounting.     Montgomery  v.  Dun-  (Conn.),  100.] 

ning,  2  Bradf.  Sur.  220.    As  to  the  eiFect  (i)    Telford  v.  Movison,   2   Add.  331. 

of  an  entire  omission  to  return  an  inven-  It  is  suggested  in  a  note  to  Brogden  v. 

tory,  see  Hart  u.  Ten  Eyck,  2  John.  Ch.  Brown,  2  Add.  340,  by  the  reporter,  that 

62  ;  Leeke  v.  Beanes,  2  Harr.  &  J.  373.  where  the  executor  is  also  the  parti/  before 

It  has  been  held  that  damages  may  be  as-  the  court  propoimding  the   will,  the  court 
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An  important  question  arises,  with  respect  to  tlie  effect  of  *  in- 
ventories in  tlie  common  law  courts,  viz,  how  far  an  in-  Effects  of  ;'| 
ventory  exhibited  by  an  executor  or  administrator  in  the  jn^empo^ 
court  of  probate  is  evidence  against  him,  as  proof  of  as-  '*'  courts, 
sets.  Bat  it  will  be  more  convenient  to  consider  this  point  in  a 
subsequent  part  of  this  treatise,  together  with  the  subject  of  reme- 
dies generally.  (^) 

By  the  custom  of  London,  if  any  man  or  woman  free  of  the  city 
die,  leaving  an  orphan  within  age,  and  not  married,  the  Custom  of 
mayor  and  aldermen  may  compel  the  executor  or  admin-  l^°°'i°°- 
istrator  to  appear  at  a  court  of  orphanage,  and  exhibit  an  in- 
ventory ;  and  in  case  any  debt  appear  to  be  outstanding,  to  give 
security  to  the  chamberlain  to  render  upon  oath  a  true  account  of 
the  same  when  received  ;  and  on  his  refusal,  may  commit  him  till 
compliance.  Nor  shall  his  having  given  security  to  the  court  of 
probate,  as  above  mentioned,  release  him  from  the  obligation  of 
the  custom.  (J) 

SECTION  IV. 

Of  Collecting  the  JEffects. 

The  next  duty  of  the  executor  or  administrator  is  to  collect  all 
the  goods  and  chattels  so  inventoried.  (P)  For  that  purpose  the 
law  invests  him  with  large  powers  (as  it  has  already  appeared,  in 
considering  the  quantity  of  his  estate,  as  well  in  action  as  posses- 
sion). And  it  is  incumbent  on  him  to  avail  himself  of  his  au- 
thority with  reasonable  diligence  in  the  collection  of  the  effects  of 
the  deceased.  (P^  Therefore,  if  by  unduly  delaying  to  bring  an 
action,  the  executor  or  administrator  has  enabled  a  creditor  of  the 
deceased  to  avail  himself  of  the  statute  of  limitations,  the  executor 
or  administrator  will  be  personally  liable,  (w)     So  the  executor  or 

might  perhaps  permit  depositions   to  be  they  may  be  known  and  readily  traced, 

taken  on  the  allegation,  if  the  answers  Hagthorp  v.  Hook,  1  Gill  &  J.  270.] 

should  prove  unsatisfactory.  {P]  [See  ante,  361,  note  {p).] 

{k)  See  post,  pt.  v.  bk.  ii.  eh.  i.  p.  1966.  (m)  Hayward  v.  Kinsey,  12  Mod.  573 ; 

{I)  Com.  Dig.  Guardian,  G.  1  ;  1  KoU.  post,  pt.  iv.  bk.  n.  ch.ii.  §  ii.  [p.  1804  el 

Abr.  550;  Luch's  case.  Hob.  247;  Toller,  seq.  and  notes.    An  administrator  is  not 

254.  bound  to  attempt  the  collection   of  bad 

(fl)  [See  ante,  630,  note  (e) ;  and  also,  to  debts.     Succession  of  Pool,  14  La.  Ann. 

preserve  them  distinct  from  his  own,  that  677 ;  Griswold  i/.  Chandler,  5  N.  H.  492. 
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administrator  *  must,  within  a  convenient  time,  remove  all  the  per- 
sonal property  of  the  deceased,  which  he  may  have  left  on  any 
land  which  goes  to  the  heir,  or  to  a  reversioner  or  remainder- 
man ;  otherwise  such  property  may  be  distrained  damage  feas- 
ant, (n)  In  the  case  of  Stodden  v.  Harvey,  (o)  a  lessee  for  life 
of  a  house  and  pasture  land  died ;  his  executors  suffered  his  cat- 
tle to  go  there  for  six  days  after  his  death,  and  then  removed 
them  ;  and  in  trespass  justified  for  that  time,  averring  that  in  the 
space  of  six  days  they  could  not  procure  any  other  land  or  place 
whereon  to  put  the  cattle.  The  plaintiif  demurred  ;  and  whether 
that  were  a  convenient  time  to  move  them  was  the  question.  The 
court  inclined  to  be  of  opinion  that  six  days  was  but  a  conve- 
nient time  for  removing,  especially  it  being  averred  that  they 
had  not  any  other  place  to  remove  them  to  ;  but  for  a  fault  in  the 
plea,  wherein  the  defendants  pleaded  a  lease  of  the  house,  but 
not  of  the  land  in  the  declaration  mentioned,  it  was  adjudged  for 
the  plaintiff. 

See  Neff's  Appeal,  57  Penn.  St.  91 ;  post,        (n)  See  ante,  926. 
1805,  note  (e).]  (o)  Cro.  Jac.  204. 
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* CHAPTER   THE  SECOND. 

OP    THE    PAYMENT   OF    DEBTS   BY   THE  EXBCtTTOB   OB   ADMINIS- 
TEATOE   ACCOEDING   TO   THEIE   PEIOEITY   OE  DEGEBE. 

SECTION   I. 

1.  Of  the  Payment  of  the  Expenses  of  the  Funeral  and  of  the  Pro- 
bate or  Administration.  2.  Of  Debts  due  to  the  Crown.  3. 
Of  Debts  to  which  particular  Statutes  give  Priority  of  Payment. 

Having  considered  in  a  previous  part  of  this  treatise  the  quan- 
tity of  the  estate  of  an  executor  or  administrator,  it  is  now  neces- 
sary to  treat  of  his  duty  in  the  application  of  that  estate,  according 
to  the  order  prescribed  by  the  law. 

1.  Before  any  debt  or  duty  whatsoever,  funeral  expenses,  with 
the  proper  limitation  as  to  the  amount,  are,  as  it  has   i.  Funeral 
already  appeared,  (a)  to  be  allowed  out  of    the  estate  ^^p™^^^- 
of  the  deceased.     These  expenses  are  to  be  preferred,  even  to  a 
debt  due  to  the  crown.  (6) 

The  next  thing  to   justify  and  occasion  expense  is  the   prov- 
ing of  the  will  or  taking  out  administration ;  (c)  but  a   Expenses 
greater  disbursement,  says  the  author  of  the  Office  of  an   &c. 

(a)  Ante,  968.  M'Voy,  Dudley  (S.  Car.),  337.    It  is  said 

(5)  E.  V.  Wade,  5  Price,  627,  by  Eich-  in  tiiis  case  that  no  rule  or  limitation  for 

ards  C.  B.     [Payment  of  the  expenses  of  the  duration  of  the  last  illness,  or  for  the 

funeral,  last  sickness,  and  of  administra-  degree  of   attention    paid,    can    be    laid 

tion,  generally,  in  the  United  States,  pre-  down;  it  will  vary  with  the  nature  of  the 

cedes  the  payment  of  any  other  debts  or  disease  and  the  situation  of  the  patient, 

claims  against  the  estate  of  the  deceased.  See  Huse  u.  Brown,  8  Greenl.  167.    All 

See  Genl.  Sts.  Mass.  u.  99,  §  1 ;  Shaw  C.  sums  due  for  the  expenses  of  the  last  ill- 

J.  in  Wilson  n.   Shearer,   9    Met.   507  ;  ness  of  the  deceased  are  of  equal  degree ; 

Gushing  <j.  Field,  9  Met.  180;  Huse  v.  and  if  the  assets  are  not  sufficient  to  pay 

Brown,  8  Greenl.  167.    It  has  been  held  them  all,  they  must  be  divided  ratably, 

that  a  debt  due  to  one  as  nurse  may  prop-  Bennett  v.  Ives,  30  Conn.  329.] 
erly  be  included  under  the  denomination        (c)  2  Bl.  Com.  511. 
of  "  expenses  of  last  illness."    Percival  v. 
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Executor,  (c?)  will  not  stand  allowable,  than  is  prescribed  by  the 
statute  of  21  Hen.  8,  c.  5.  (e) 

*  The  costs  of  a  suit  in  equity  are  to  be  considered  as  expenses 
Costs  of  in  administering  the  estate,  and  are  the  first  charge  upon 
fraSon^'  ^^  estate,  whether  administered  in  or  out  of  court.  (/) 
suit.  B^|;  jjj  a^  (jg^gjj  -^here  a  will  provides  for  the  payment  of 

"  testamentary  expenses  "  out  of  a  specific  bequest,  this  provision 
does  not  include  the  costs  of  a  suit  occasioned  by  the  will ;  for  the 
words  "  testamentary  expenses  "  are  confined  to  the  usual  charges 
of  the  probate,  &c. ;  and  such  costs  must,  therefore,  be  paid  out 
of  the  residuary  estate.  (^) 


2.  The  third  occasion  of  disbursement  by  the  executor  or  ad- 
ministrator is  the  payment  of  debts,  (^i)  and  in  such 
payment  he  must  be  careful  to  observe  the  rules  of  prior- 


2.  Pay- 
ment of 
debts. 


{d)  P.  260,  14th  ed. 

(e)  With  respect  to  the  proper  fees  for 
probates  and  letters  of  administration, 
see  Burn  E.  L.  tit.  Fees,  and  tit.  Wills, 
vol.  4,  pp.  264,  291,  8th  ed.  "  St.  Ger- 
maine  (the  author  of  the  Doctor  and  Stu- 
dent, dial.  2,  c.  10),  who  was  no  stranger 
to  the  canon  and  civil  law,  as  appears 
by  his  booi,  saith,  that  the  ordinary  ought 
to  take  nothing  for  pi'obate,  if  the  goods 
suffice  not  for  funeral  and  debts ;  but  he 
means  only  that  conscience  is  against  it." 
Wentw.  Off.  Ex.  260,  14th  ed. 

(/)  Loomes  v.  Stotherd,  1  Sim.  &  Stu. 
461,  by  Sir  J.  Leach;  Tipping  v.  Power, 
1  Hare,  405,  411  ;  Gaunt  u.  Taylor,  2 
Hare,  413 ;  Newbegin  v.  Bell,  23  Beav. 
380;  Sanderson  v.  Stodart,  32  Beav.  155. 
And  this  priority  will  be  allowed  even 
over  costs  of  litigation  in  the  ecclesiastical 
court  incurred  in  determining  which  is 
the  testator's  will,  and  ordered  by  the 
latter  court  to  be  paid  out  of  the  estate. 
Major  V.  Major,  2  Drew.  281. 

[g)  Browne  v.  Groorabridge,  4  Madd. 
495.  See  Wilson  v.  Heaton,  11  Beav. 
492 ;  Linley  v.  Taylor,  1,  Giff.  67.  See, 
also,  Brougham  (Lord)  v.  Powlett,  19 
Beav.  119.  There  in  a  similar  will,  the 
phrase  "  the  expenses  of  proving  the  will, 
and  the  execution  of  the  trusts  thereof," 
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was  held  to  be  confined  to  the  expenses 
incurred  by  the  executor  in  his  character 
as  such.  The  phrase  "  legal  expenses  " 
includes  the  costs  of  suit  for  administra- 
tion. Coventry  o.  Coventry,  2  Dr.  & 
Sm.  470 ;  Row  v.  Row,  L.  R.  7  Eq.  Cas. 
414. 

(g^)  [It  is  the  duty  of  the  executor  or 
administrator  to  pay  the  debts  of  the  de- 
ceased, in  manner  prescribed  by  law,  be- 
fore making  distribution  to  legatees  or 
heirs.  Mcintosh  v.  Humbleton,  35  Geo. 
95  ;  Dean  v.  Portis,  11  Ala.  104;  McNair's 
Appeal,  4  Rawle,  148;  Thomas  v.  Kiegel, 
5  Rawle,  266  ;  Union  Bank  v.  McDonogh, 
7  La.  Ann.  232.  But  if  he  proceeds  at 
once  to  pay  claims  as  they  are  presented, 
he  takes  the  risk  of  being  charged  person- 
ally with  the  amount  paid,  in  case  the  as- 
sets turn  out  to  be  insufficient  to  pay  all 
the  debts  in  full.  See  Nichols  v.  Chap- 
man, 2  Wend.  452  ;  Clayton  v.  Wardell, 
2  Bradf.  Sur.  1  ;  post,  1862,  note  (r^). 
Where  it  appears  that  the  estate  can  pay 
a  part  but  not  all  of  the  demands  in  full, 
the  executor  or  administrator  is  generally 
bound  to  represent  it  insolvent,  and  to  ap- 
ply the  assets  among  the  creditors  pro 
rata.  See  Newcomb  v.  Goss,  1  Met.  333 ; 
Buckhout  V.  Hunt,  16  How.  Pr.  407.  If 
an  executor   or  administrator    suffers  a 
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ity;  for  if  he  pay  those  of  a  lower  degree  first,  he  must,  on  a 
deficiency  of   assets,   answer   those  of   a  higher  out  of   ^^^^^  ^^ 
his  own  estate.  (A)     So  an  executor  or  administrator  is   priority- 
hound  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action 


judgment  to  be  rendered  against  him 
upon  a  debt  of  the  deceased  before  repre- 
senting the  estate  insolvent,  he  must  pay 
the  same  in  full,  without  regard  to  the 
su6Sciency  or  insufficiency  of  the  assets. 
Newcomb  u.  Goss,  1  Met.  333.  By  pro- 
vision of  statute  in  Massachusetts,  if  it 
appears  upon  the  settlement  of  the  admin- 
istration account  in  the  probate  court, 
that  the  whole  estate  and  effects  which 
have  come  to  the  hands  of  the  executor 
or  administrator  have  been  exhausted  in 
paying  the  charges  of  administration,  the 
allowance  to  the  widow,  and  the  charges 
of  the  last  sickness  and  funeral,  or  any 
other  debts  or  claims  entitled  by  law  to  a 
preference  over  the  common  creditors  of 
the  deceased,  such  settlement  shall  be  a 
sufficient  bar  to  any  action  brought  against 
the  executor  or  administrator  by  a  cred- 
itor who  is  not  entitled  to  such  preference, 
although  the  estate  has  not  been  repre- 
sented insolvent.  Genl.  Sts.  c.  97,  §  20. 
Generally,  in  the  American  States,  some 
period  of  time  is  prescribed,  before  which 
no  action  shall  be  brought,  or,  if  brought, 
no  costs  shall  accrue,  against  an  executor 
or  administrator,  upon  debts  due  from  the 
deceased.  It  is  provided  by  statute,  in 
Massachusetts,  that  executors  and  admin- 
istrators shall  not  be  held  liable  to  answer 
to  the  suit  of  any  creditor,  if  commenced 
within  one  year  after  they  give  bond  for 
the  discharge  of  their  trust,  unless  it  be 
for  the  recovery  of  a  demand  that  would 
not  be  affected  by  the  insolvency  of  the 
estate ;  and  if,  within  the  year,  they  shall 
not  have  notice  of  demands  against  the 
estate,  which  will  authorize  them  to  repre- 
sent it  insolvent,  they  may  proceed  to  pay 
the  debts  due,  without  any  personal  liabil- 
ity, on  that  account,  to  any  creditor  who 
shall  not  have  given  notice  of  his  claim, 
although  the  estate  remaining  should  be 
insufficient  to  pay  it.  If,  in  such  course 
of  administration,   they  shall    have    ex- 


hausted all  of  the  assets  before  notice  of 
a  claim  subsequently  presented,  they  may 
plead  that  they  have  fully  administered, 
and  be  discharged.  Or,  if  any  effects  re- 
main, they  may  proceed  to  represent  the 
estate  insolvent,  where  there  are  two  or 
more  claimants  whose  demands  the  re- 
maining effects  are  not  sufficient  to  pay 
in  full,  and  pay  ratably  according  to  some 
order  or  decree  of  distribution  thereafter 
made.  Genl.  Sts.  c.  97,  §§  16,  17,  18,  19. 
Thus  the  executor  or  administrator  has 
ample  opportunity  to  ascertain  whether 
the  estate  is  insolvent  or  not.  He  is  not 
to  wait  until  the  claims  of  creditors  are 
•  proved  at  law  before  he  makes  his  repre- 
sentation of  insolvency.  He  may  believe 
that  there  is  a  good  defence  against  a 
claim  that  is  presented  to  him ;  but  if 
its  recovery  would  cause  insolvency,  he 
should  represent  the  estate  insolvent.  But 
after  the  expiration  of  the  year,  the  cred- 
itors may  enforce  their  claims  by  suit. 
Putnam  J.  in  Newcomb  v.  Goss,  1  Met. 
333,  334,  33,5.] 

(A)  2  Bl.  Com.  511;  [post,  1028,  1797. 
If  an  executor  or  administrator  gives  a 
preference  to  a  creditor  who  is  not  enti- 
tled to  it,  he  commits  a  devastavit,  and  is 
chargeable  for  the  same  assets  to  another, 
whose  debt  is  of  a  higher  dignity,  or 
whose  diligence  gives  him  priority,  and 
this,  though  it  may  have  been  done 
through  an  honest  mistake.  And,  in  this 
respect,  the  rule  is  the  same  at  law  and  in 
equity.  Moye  v.  Albritton,  7  Ired.  Eq. 
62 ;  Nimmo  v.  Commonwealth,  4  Hen.  & 
Munf.  57  ;  Swift  v.  Miles,  2  Rich.  (S.  Car.) 
Eq.  147;  Hnger  v.  Dawson,  3  Rich.  (S. 
Car.)  328.  So,  if  he  pays  one  debt,  not 
entitled  to  preference,  to  the  exclusion  of 
others,  he  is  guilty  of  a  devastavit.  Gay 
V.  Lemle,  32  Miss.  309.  See  Miller  v. 
Janney,  15  Missou.  265  ;  Bass  v.  Heard,  33 
Miss.  131.1 
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brought  against  him  for  a  debt  of  inferior  degree,  and  riens  ultra, 
if  he  has  not  assets  for  both  ;  otherwise  it  will  be  an  admission  of 
assets  to  satisfy  both  debts,  (i) 

It  is  obvious  that  it  is  beyond  the  power  of  a  testator  to  disap- 
point the  rules  of  law  as  to  the  precedence  of  debts,  by  *  directing 
his  executors  to  make  an  equal  distribution  of  the  assets  among 
all  his  creditors.  (A;) 

A  question  of  no  little  difficulty  is  raised  in  Story's  Conflict  of 
With  re-  Laws,  §  524,  viz,  Suppose  a  debtor  dies  domiciled  in 
fOTeign"  England,  and  leaves  assets  in  a  foreign  country  by  the 
assets.  law  of  which  all  debts  stand  in  an  equal  rank,  and  ad- 
ministration is  duly  taken  out  in  the  place  of  his  domicil,  and  also 
in  the  place  of  the  situs  of  the  assets.  What  rule  is  to  govern  in 
the  administration  of  the  assets  ?  The  law  of  the  domicil  ?  or  the 
law  of  the  situs  ?  That  eminent  writer  states  his  own  opinion  to 
be  (in  accordance  with  the  decisions  of  the  American  courts,  though 
at  variance,  as  he  admits,  with  that  of  many  foreign  jurists),  that 
in  regard  to  creditors  the  administration  of  assets  of  deceased  per- 
sons is  to  be  governed  altogether  by  the  law  of  the  country  where 
the  executor  or  administrator  acts,  and  from  which  he  derives  his 
authority  to  collect  them.  (A^) 

But  in  the  case  of  Wilson  v.  Lady  Dunsany,  (Z)  the  master  of 
the  rolls  (Sir  J.  Romilly)  declined  to  adopt  this  opinion,  and  held 
that  the  personal  assets  of  a  testator  must  be  administered  on  the 
principle  of  the  law  of  his  domicil.  In  that  case  the  testator  had 
died  domiciled  in  Ireland,  leaving  personal  assets  partly  there  and 
partly  in  England  ;  and,  a  question  having  arisen  as  to  the  prior- 
ity of  the  claims  of  his  creditors,  his  honor  laid  it  down  that  he 

(s)  Eock  V.  Leighton,  1    Salk.  310;  1  the  assets  are,  and  where  the  executor  or 

Saund.  333  a,  note  (8).  administrator  acts,  and  from  which  he  ixr 

(i)  Turner  v.  Cox,  8  Moore  P.  C.  288.  rives  his  authority,  and  not  from  the  law 

[In  North  Carolina  an  executor  must  pay  of  the  domicil  of  the  deceased.    The  resi- 

all  the  debts  due  from   the  estate  of  his  due  of  the  assets  is  distributed  according 

testator,  ■pro  rata,  according  to  their  class ;  to  the  law  of  the  domicil!"     Marshall  C. 

and  the  testator  cannot  give  a  debt  a  pref-  J.  in  Harrison  o.  Sterry,  5   Cranch,  299  ; 

erence  over  other  debts  of  the  same  class,  Tilghman  C.  J.-  in  Milne  v.  Moreton,  6 

by  a  bequest  of  it  to  the  creditor.    Moore  Binney,  361 ;  Chase  C.  J.  in  De  Sobry  v. 

V.  Kyers,  65  N.  Car.  240.]  De  Laistre,  2  Harr.  &  J.  224 ;  Smith  v. 

(/ci)  [It  is  said  by  Chancellor  Kent  (Com.  Union  Bank,  5   Peters,  523,  524;   Var- 

419,  note  (e))  that  "  the  established  rule  in  num  v.  Camp,  1  Green  (N.  J.)  332  ;  Hol- 

the  administration  of  the  assets  of  deceased  comb  v.  Phelps,  16  Conn.  127.] 
persons,  m  regard  to  the  creditors,  is  to  ie        (/)  18    Beav.  293.     [See    Holcomb  u. 

drawn  from  the  law  of  the  country  where  Phelps,  16  Conn.  127.] 
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must  treat  the  case  in  the  same  way  as  if  he  were  sitting  in  the 
court  of  chancery  in  Dublin.  In  Cook  v.  Gregson,  (m)  where  the 
testator  had  also  died  domiciled  in  Ireland,  leaving  assets  both  in 
Ireland  and  England  and  the  same  executors  in  both  countries,  it 
was  held  by  Kindersley  V.  C.  that  an  Irish  judgment  had  priority 
over  English  simple  contract  creditors,  as  against  Irish  assets  re- 
mitted to  England  by  the  executors  and  being  there  administered. 
His  honor  said  that  if  the  executors  in  the  two  countries  had  been 
different  persons,  the  duty  of  each  would  have  been  first  to  pay 
the  debts  *  owing  in  the  country  in  which  he  was  executor,  and 
then  he  might  send  any  surplus  to  the  other  country  ;  and  that 
the  duty  of  the  Irish  executor  was  to  pay  the  Irish  debts  first,  ac- 
cording to  their  order  of  priority ;  and  that,  therefore,  the  Irish 
assets  remitted  here  ought  to  be  administered  here  as  if  they  had 
remained  and  were  being  administered  in  Ireland.  It  will  be  ob- 
served that  in  this  case  the  Irish  judgment  creditor  only  sought  to 
touch  the  Irish  assets  ;  and  therefore  it  was  unnecessary  to  apply 
the  law  as  laid  down  by  the  master  of  the  rolls  in  Wilson  v.  Lady 
Dunsany.  But  the  observations  of  the  V.  C.  appear  to  put  the 
question  as  though  it  were  rather  dependent  on  the  situs  of  the 
assets  than  on  the  domicil  of  the  deceased,  (n) 

It  should  be  observed,  that  by  the  constant  rule  of  the  court  of 
chancery,  a  solicitor,  in  consideration  of  his  trouble,  and   Priority  of 

•^ '     _  .  .  .  .  solicitors 

the  money  in  disburse  for  his  client,  has  a  right  to  be  lien. 
paid  out  of  the  duty  decreed  or  fund  recovered  for  the  plaintiff, 
and  a  lien  upon  it,  before  the  specialty  creditors  of  the  deceased 
plaintiff  ;  neither  can  his  executor  or  administrator  controvert 
this  rule,  by  insisting  upon  applying  the  assets  in  a  course  of 
administration,  (o) 

To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  as  of 
a  subsequent  date,  such  as  are  due  to  the  crown  by  record   P^^'s  due 
or  specialty,  claim  the  precedence.  (|?)     So  that  if  there   crown. 

(m)  2  Drew.  286.  Littleton  v.  Hibbins,  Cro,  Eliz.  793  ;  Swinb. 

(n)  See  The  Can-on  Iron  Go  o.   Macla-  pt.  6,  s.  16;   Wentw.  Off.  Ex.  261,  14th 

ren,  4  H.  L.  Gas.  455,  456,  by  Lord  St.  ed. ;  Com.  Dig.  Admon.  G.  2.   [In  Massa- 

Leonards  ;  ante,  432.  chusetts,  when    the  estate  of  n  person  de- 

(o)  Turwin  v.  Gibson,  2  Atk.  720 ;  Lloyd  ceased  is  insolvent  or  insufficient  to  pay 

V.  Mason,  4  Hare,  132.  all  his  debts,  it  shall,  after  discharging  the 

(p)  Magna  Charta,  c.  IS;   2  Inst.  32;  necessary  expenses  of  his  funeral,    last 
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be  not  come  to  the  executor  or  administrator  goods  of  greater 
value  than  will  suffice  for  the  satisfaction  of  these,  he  is  not  to  pay 


sickness,  and  administration,  be  applied  to 
the  payment  of  his  debts  in  the  following 
order :  First.  Debts  entitled  to  a  prefer- 
ence under  the  laws  of  the  United  States. 
Second.  Public  rates,  taxes,  and  excise  du- 
ties. Third.  Debts  due  to  all  o4her  per- 
sons. If  there  is  not  enough  to  pay  all 
the  debts  of  any  class,  the  creditors  of  that 
class  shall  be  paid  ratably  upon  their  re- 
spective debts ;  and  no  payment  shall  be 
made  to  creditors  of  any  class  until  all 
those  of  the  preceding  class  or  classes,  of 
whose  claims  the  executor  or  administrator 
has  notice,  are  fully  paid.  Genl.  Sts.  c.  99, 
§  1 .  In  New  York  the  executor  or  admin- 
istrator is  required  to  pay  the  debts  of  the 
deceased  according  to  the  following  order 
of  classes  :  First.  Debts  entitled  to  a  pref- 
erence under  the  laws  of  the  United  States 
Second.  Taxes  assessed  upon  the  estate  of 
the  deceased  previous  to  his  death.  Third. 
Judgments  docketed,  and  decrees  enrolled 
against  the  deceased,  according  to  the  pri- 
ority thereof,  respectively.  Fourth.  All 
recognizances,  bonds,  sealed  instruments, 
notes,  bills,  and  unliquidated  demands  and 
accounts.  2  R.  S.  87,  §  27.  As  to  pref- 
erence under  the  laws  of  the  United  States, 
see  below  in  this  note.  As  to  taxes  upon 
the  estate  of  the  deceased  and  what  the 
term  includes,  see  Wilcox  v.  Smith,  26 
Barb.  316  ;  Griswold  v.  Griswold,  4  Bradf. 
Sur.  216 ;  Seabury  v.  Bowen,  3  Bradf. 
Sur.  207.  As  to  judgments  and  de- 
crees, see  Ainslie  v.  Radcliff,  7  Paige,  439  ; 
Sherwood  v.  Johnson,  1  "Wend.  443  ;  Ste- 
venson u.  Weisser,  1  Bradf  Sur.  343  ; 
Brown  v.  Public  Administrator,  2  Bradf. 
Sur.  103;  Parker  v.  Gaines,  17  Wend. 
559 ;  Mitchell  v.  Mount,  31  N.  Y.  356 ; 
Bernes  v.  Weisser,  2  Bradf.  Sur.  212.  As 
to  the  rights  of  a  surety  who  has  paid  a 
joint  judgment  against  himself  and  the 
deceased,  his  principal,  see  Goodyear  v. 
Watson,  14  Barb.  481.  As  to  rent,  see 
Cooper  V.  Felter,  6  Lansing,  485  ;  Hovey 
u.  Smith,  1  Barb.  372 ;  Johnson  v.  Cor- 
bett,  1  Paige,  265.    Under  the  laws  of  the 


United  States  it  is  provided  that  whenever 
the  estate  of  any  deceased  debtor,  in  the 
hands  of  the  executors  or  administrators, 
is  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debts  due  to  the  United 
States  shall  be  first  satisfied;  and  every 
executor  or  administrator  who  pays  any 
debt  due  by  the  person  or  estate  for  whom 
or  for  which  he  acts,  before  he  satisfies  and 
pays  the  debts  due  to  the  United  States 
from  such  person  or  estate,  shall  become 
answerable  in  his  own  person  and  estate 
for  the  debts  so  due  to  the  United  States, 
or  for  so  much  thereof  as  may  remain  due 
and  unpaid.  Rev.  Sts.  (U.  S.)  tit.  36,  §§ 
3466,  3467.  The  laws  of  the  United  States 
control  all  state  laws  for  the  distribution 
of  estates  ;  United  States  v.  Duncan,  4 
McLean,  607  ;  and  supersede  all  state  laws 
upon  the  subject  of  the  distribution  of 
estate  that  come  within  their  provisions. 
The  law  makes  no  exception  in  favor  of 
a  particular  class  of  creditors,  and  the 
priority  of  the  United  States  does  not 
yield  to  the  claims  of  any  creditors. 
United  States  v.  Duncan,  12  III.  523.  If 
a  party  is  to  be  excepted  out  of  the  general 
rule,  giving  priority  in  the  payments  of 
debts  to  the  United  States,  the  burden  is 
upon  him  to  bring  himself  within  the  ex- 
ception. United  States  «.  Duncan,  stipra. 
The  executors  or  administrators  are  trus- 
tees of  the  estate  in  their  hands  for  the 
payment  of  debts,  and  are  bound,  in  the 
first  instance,  to  satisfy  all  debts  due  to 
the  United  States,  of  which  they  have  no- 
tice, from  such  estate ;  United  States  a. 
Duncan,  4  McLean,  607  ;  Beaston  v.  The 
Farmers'  Bank  of  Delaware,  12  Peters, 
102  :  but  no  devastavit  is  created  by  the  ex- 
ecutor or  administrator  making  payments 
to  creditors  in  the  ordinary  course  of  busi- 
ness, unless  he  has  notice  of  the  debts  to 
the  United  States.  United  States  v.  Fisher, 
2  Cranch,  391,  note  ;  Aiken  v.  Dunlap,  16 
John.  85.  In  United  States  v.  Fisher,  2 
Cranch,  358,  390,  Marshall  C.  J.  said 
"  that  no  lien  is  created  by  this  law  [of  the 
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any  debt  to  a  subject ;  and  if  he  be  sued  for  any  such,  he  may 
plead  in  bar  of  this  suit  that  his  testator  or  intestate  died  thus 
much  indebted  to  the  king,  showing  how,  &c.  and  that  he  hath 
not  goods  surmounting  the  value  *  of  that  debt.  (5)  Or  if  the 
subject's  pursuit  be  not  so  by  way  of  action,  as  that  the  executor 
or  administrator  hath  day  in  court  to  plead,  but  be  by  way  of  suing 
execution,  as  upon  statute  staple  or  merchant,  then  is  the  admin- 
istrator put  to  his  audita  querela,  wherein  he  must  set  forth  this 
matter.  (V) 

But  the  debts  due  to  the  crown,  which  are  so  privileged,  are 
confined  to  such  as  are  due  by  matter  of  record  or  by  specialty, 
&c.  («)  (which  are  of  the  same  nature  ;  for  by  statute  33  Hen.  8, 
c.  39,  it  is  enacted,  that  all  obligations  and  specialties,  taken  to  the 
use  of  the  king,  shall  be  of  the  same  nature  as  a  statute  staple). 


United  States].  No  bond  fide  transfer  of 
property  in  the  ordinary  course  of  business 
is  overreached.  It  is  only  a  piiority  in 
paymen  t,  which,  under  diiferent  modifica- 
tions, is  a  regvxlation  in  common  use;  and 
this  priority  is  limited  to  a  particular  state 
of  things  when  the  debtor  is  living  ;  though 
it  takes  effect  generally  if  he  be  dead." 
See  United  States  v.  Hooe,  3  Craneh,  73 ; 
Commonwealth  v.  Lewis,  6  Binn.  266. 
The  preference  given  by  this  law  of  the 
United  States  has  been  held  to  extend  to 
debtors  to  the  United  States  generally,  and 
includes  the  case  of  a  person  becoming  in- 
debted to  the  United  States  as  the  indorser 
of  a  bill  of  exchange.  United  States  u. 
Ksher,  2  Craneh,  358.  Whenever  the 
estate  and  effects,  which  come  to  the  exec- 
utor or  administrator  of  the  deceased  prin- 
cipal in  any  bond  given  to  the  United 
States,  are  insufficient  for  the  payment  of 
his  debts,  and  the  executor  or  administra- 
tor of  any  surety  on  the  bond  pays  to  the 
United  States  the  money  due  upon  such 
bond,  such  executor  or  administrator,  of 
the  surety  so  paying,  shall  have  the  like 
priority  for  the  money  and  receipt  of  the 
moneys  out  of  the  estate,  and  effects  of 
such  deceased  principal  as  is  secured  to 
the  United  States.  Rev.  Sts.  U.  S.  tit. 
36,  §  3468.  See  Reed  «.  Emory,  1  Serg. 
&  R.  339;  Aikin  v.  Dunlap,  16  John.  77. 
In  some  of  the  American  States  the  Eng- 


lish order  of  preference,  with  a  few  slight 
variations  in  some  cases,  is  preserved.  But 
in  most  of  the  states,  the  order  generally 
adopted,  in  cases  where  the  assets  are  in- 
sufficient, is  to  give  priority,  first,  to  the 
expenses  of  the  funeral,  of  the  last  sickness, 
and  of  administration ;  and  next,  to  debts 
due  to  the  United  States  and  other  public 
dues,  and  then  all  other  debts  are  placed 
on  an  equality,  and  paid  ratably.  2  Kent, 
418, 419  ;  Bason  v.  Hughart,  2  Texas,  476  ; 
Bank  v.  Gibbs,  3  McCord,  377  ;  Fields  v. 
Wheatley,  1  Sneed,  351.  As  to  Pennsyl- 
vania, see  2  Kent,  419;  Penn.  Stat.  24th 
February,  1838  ;  Frazer  v.  Tunis,  1  Binn. 
254 ;  Rouse  v.  Morris,  17  Serg.  &  R.  328  ; 
Dorsey  v.  Tunis,  4  Yeates,  93 ;  Dorshei- 
mer  v.  Bucher,  7  Serg.  &  R.  19  ;  Ex  parte 
Meason,  5  Binn.  167  ;  Boniface  v.  Scott, 
3  Serg.  &  R.  351 ;  Agricultural  Bank  v. 
Stambaugh,  13  Serg.  &  R.  299  ;  Kittera's 
Estate,  18  Penn.  St.  416 ;  Greenough's 
Appeal,  9  Penn.  St.  18;  Shultz's  case,  11 
Serg.  &R.  182.] 

(?)  Wentw.  Off,  Ex.  261, 14th  ed. ;  Go- 
dolph.  pt.  2,  c.  28,  s.  3. 

(r)  lb.  Perhaps,  at  the  present  day  he 
might  be  relieved  on  motion. 

(s)  "Wentw.  Off.  Ex.  262,  14th  ed. ;  Go- 
dolph.  pt.  2,  c.  28,  s.  3  ;  Com.  Dig.  Ad. 
mon.  C.  2.  [See  ante,  991,  note  (p)  ; 
United  States  v.  Fisher,  2  Craneh,  358.] 
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And,  therefore,  sums  of  money  owing  to  the  king  on  wood  sales, 
or  sales  of  tin,  or  other  his  minerals,  for  which  no  specialty  is 
given,  shall  not  be  preferred  to  a  debt  due  to  a  subject  by  matter 
of  record,  (i)  So  though  fines  and  amercements  in  the  king's 
court  of  record  are  clearly  debts  of  record,  (m)  and  entitled  to 
such  preference,  yet  amercements  in  the  king's  courts  baron,  or 
courts  of  his  honors,  which  are  not  of  record,  have  no  such  prior- 
ity ;  (v)  nor  have  fines  for  copyhold  estate,  nor  money  arising  from 
the  sale  of  estrays  within  his  manors  or  liberties ;  for  these  are 
not  debts  of  record,  (a;)  Again,  whatever  accrues  to  the  king  by 
attainder  or  outlawry  is  considered  as  a  debt  by  simple  contract, 
before  ofiice  found  ;  and  although  debts  due  to  the  person  out- 
lawed or  attainted  be  by  obligation  or  other  specialty,  and  the  out- 
lawry or  attainder  be  of  record,  yet  the  law  does  not  recognize  the 
king's  title  before  office  found ;  for  till  then  it  does  not  appear  by 
record  that  any  such  debt  was  due  to  the  party.  (2/) 

*  So  if  the  king's  debtor  by  simple  contract  be  outlawed  on 
mense  process,  the  debt  is  not  altered  in  its  nature,  nor  shall  it 
have  precedence  as  if  the  outlawry  were  subsequent  to  the  judg- 
ment, and  the  debt,  therefore,  of  record.  (2)  Nor  does  the  pre- 
rogative extend  to  a  debt  assigned  to  the  king.  Therefore,  it  was 
held,  where  the  obligee  of  a  bond,  after  the  death  of  the  obligor, 
assigned  it  to  the  king,  that  the  obligor's  executors  were  war- 
ranted in  satisfying  a  judgment,  recovered  against  him  in  his  life- 
time, in  preference  to  the  bond,  (a)  So,  also,  the  arrears  of  rent 
due  to  the  crown,  whether  it  be  a  fee-farm  rent,  or  a  rent  reserved 
on  a.  lease  for  years,  shall,  it  appears,  be  regarded  in  the  light  of 
a  debt  by  simple  contract.  (5) 

Again,  it  has  been  held,  that  a  recognizance  in  the  court  of 
chancery  by  a  guardian  in  the  matter  of  a  minor,  is  not  to  be  con- 
sidered a  debt  due  to  the  crown,  (c) 

But  it  seems,  that  if  the  king's  debt,  and  likewise  that  of  a 

(«)  lb.;  3  Bac.  Abr.  79,  80,  tit.  Exors.  {z)  Com.  Dig.  Admon.  C.  2;  Erby  w. 

L.  2.  Erby,  1  Salk.  80 ;  Toller,  261. 

(u)  Godolph.  pt.  2,  c.  28,  s.  3.  (a)  Com.  Dig.  Admon.  C.  2 ;  Dimock's 

(w)  Wentw.  Oif.  Ex.  263, 14th  ed. ;  Com.  case,  Lane,  65,  by  Taufield  C.  B.,  which 

Dig.  Admon.  C.  2  ;  3  Bac.  Abr.  80,  tit.  was  granted  by  tlie  court. 

Exors.  L.  2.  (6)  Com.  Dig.  Admon.  C.  2 ;   Wentw. 

{x)  lb.  Off  Ex.  264,  14th   ed. ;  but    see   infra, 

ly)  Wentw.  Off.  Ex.  263, 14th  cd. ;  Bac.  1011. 

Abr.  ubi  supra.  (c)  Ex  parte  Usher,  1  Ball  &  Beat.  199. 
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subject,  be  both  inferior  to  debts  of  record,  the  king  shall  be  pre- 
ferred, ((i) 

By  statute  55  Geo.  3,  c.  184,  s.  45,  the  commissioners  of  stamps 
are  authorized,  in  certain  cases,  to  give  credit  for  the  duties  on 
probates  and  administration  ;  and  by  s.  48  it  is  provided,  that 
the  duty  for  which  credit  shall  be  so  given  shall  be  a  debt  to  the 
crown,  and  shall  be  paid  in  preference  to  any  other  debt  what- 
soever. 

3.  Next  in  order  are  certain  specific  debts,  which  are,  by  par- 
ticular statutes,  to  be  preferred  to  all  others.  Such  were  g  jjgjjtsto 
formerly  forfeitures  for  not  burying  in  woolen  under  the   "T'*"?''  P*""- 

•'  1  ticular 

statute  of  Charles,  now  repealed  by  stat.  54  Geo.  3,  c.   statutes 
108  ;  *and  such  are  debts  for  letters,  not  exceeding  51.,   fty. 
to  the  post  office,  (e) 

Again,  by  stat.  17  Geo.  2,  c.  38,  s.  3,  it  is  enacted,  that  if  any 
overseer  shall  die  before  the  expiration  of  his  office,  "  his  , 

'^  '  money  due 

executors  or  administrators  shall,  within  forty  days  after   *»  parish 

.  by  over- 

his  decease,  deliver  over  all  things  concerning  his  office  seers  of  the 
to  some  churchwarden,  or  other  overseer  of  the  same 
place  ;  and  shall  pay  out  of  the  assets  left  by  such  overseer  all 
sums  of  money  remaining  due,  which  he  received  by  virtue  of  his 
said  office,  before  any  of  his  other  debts  are  paid  and  satis- 
fied:' 

Likewise,  it  was  provided  by  statute  33  Geo.  3,  c.  54,  s.  10,  (/) 
that  if  any  person  appointed  to  any  office  by  any  friendly  Officers  of 
society,  and  having  in  his  hands  any  money,  or  effects  society. 
or  securities  belonging  to  the  same,  shall  die,  or  become  a  bank- 
rupt or  insolvent,  his  executors,  administrators,  or  assignees  shall, 
within  forty  days  after  demand  made  by  the  order  of  any  such 
society,  or  the  major  part  of  them  assembled  at  any  meeting,  de- 
liver all  things  belonging  to  such  society  to  such  persons  as  they 
shall  appoint,  and  shall  pay  out  of  the  assets  or  effects  of  such  per- 
son all  sums  of  money  remaining  due,  which  such  person  received 
by  virtue  of  his  said  office,  before  any  of  his  other  debts  are  paid, 
and  all  such  assets  and  effects  shall  be  bound  to  the  payment  thereof 
accordingly. 

This  provision  of  the  statute  preferring  the  claim  of  friendly 

{d)  Bac.  Abr.  ubi  supra,  note  (u).  (/)  Repealed  by  the  stat.  10  Geo.  i,  c. 

(c)  9  Ann.  c.  13,  s.  30 ;  2  Bl.  Com.  511.    56. 
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societies  to  those  of  all  other  creditors,  it  should  seem,  is  not  fa- 
vored ;  (c)')  and  it  has  been  held  to  be  confined  to  persons  duly 
and  formally  appointed  officers  of  the  society  ;  and  that  it  does 
not  extend  to  any  person  to  whom  the  money  of  the  society  has 
been  paid  as  banker,  or  to  whom  the  money  has  been  lent  upon 
security,  paying  interest.  Qi)  *And  money  lent  to  any  officer  of  the 
society  duly  appointed,  or  suffered  to  remain  in  his  hands  upon 
giving  security,  has  been  determined  not  to  be  within  the  prefer- 
ence given  by  the  act ;  the  preference  being  given  only  in  respect 
of  money  which  got  into  the  hands  of  officers,  independent  of 
contract,  (i) 

Notwithstanding  the  censures  which  this  enactment  has  met 
from  eminent  judges,  it  has,  in  substance,  been  continued  in  the 
subsequent  friendly  societies  acts,  and  is  contained  in  that  now 
in  operation  (18  &  19  Vict.  c.  63,  s.  23). 

By  stat.  26  &  27  Vict.  c.  67,  special  and  minute  provisions  are 
Regimen-  made  for  the  preferential  payment  of  regimental  debts 
tai  debts.  ^^^  ^j^^  distribution  of  the  effects  of  officers  and  soldiers 
in  case  of  death. 

Another  instance  may  be  adduced  in  the  case  of  money  due 
Treasurer,  from  the  deceased  as  treasurer  or  collector  to  paving  com- 
ing com-^'  missioners  under  the  metropolis  act,  57  Geo.  3,  c.  22, 
missioners.  g_  5^^  (local  act),  by  which  it  was  enacted,  that  the  ex- 
ecutors or  administrators,  &c.  of  any  treasurer,  collector,  or  other 
officer,  &c.  should  out  of  the  estate  and  effects  pay  the  commis- 
sioners, &c.  all  such  sums  of  money  as  had  been  collected  by  the 
deceased,  and  due  to  the  commissioners,  in  preference  to  any  other 
debt  or  debts  (except  debts  due  to  the  hinges  majesty'). 

It  may  here  be  observed  that  the  words  of  these  acts,  except- 
Wiietiier  ^°S  *^®  \&s,t,  are  very  large,  sufficient,  as  it  seems,  to 
these  debts  giye  to  the  debts,  which  are  the  subject  of  them,  pre- 
cedence of    cedence  to  those  due  to  the  ctown ;  but  perhaps  they 

tli6  crown. 

would  not  be  so  construed.  (Ji) 

In  Barton  v.  Tattersall,  (T)  a  person  who  had  taken  the  benefit 

(g)  See  the  remarks  of  Lord  Eldon  in  (t)  Ex  parte  Stamford  Society,  15  Ves- 

Ex  parte  Boss,   6  Ves.  804  ;    Ex  parte  280 ;  Ex  parte  Buckland,  Buck.  214. 

Stamford  Society,  15  Ves.  281.  (h)  6  Ves.  99,  by  Lord  Alvanley,  in  Ex 

(h)  Ex  parte  Lancaster  Society,  6  Ves.  parte  The  Lancaster  Society. 

98  ;  Ex  parte  Ashley,  6  Ves.  441;  Ex  parte  (I)  1  Euss.  &  M.  237. 
Corser,  lb. ;  Ex  parte  Ross,  6  Ves.  802. 
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of  the  act  for  the  relief  of  insolvent  debtors,  first  in  *  1814,  and  a 
second  time  in  1820,  died  in  1826,  leaving  assets  more  Priority  of 
than  sufficient  for  the  payment  of  all  the  debts  which  he  the  de- 
had  contracted  subsequently  to  his  second  insolvency,  taken  the' 
The  mode  prescribed  by  the  insolvent  acts  then  in  oper-  t^g^^goil 
ation  for  applying  the  assets  in  discharge  of  the  debts  ■^«i'  a<=t. 
from  which  he  had  been  relieved  under  those  acts  had  not  been  fol- 
lowed, although  a  recognizance  had  been  entered  into  according 
to  them.  And  it  was  held  by  Sir  J.  Leach  M.  R.  that  the  assets 
ought  to  be  applied  to  payment,  first,  of  these  subsequent  debts  ; 
and  secondly,  of  the  debts  scheduled  under  the  second  insolvency  ; 
and  thirdly,  of  the  debts  scheduled  under  the  first  insolvency,  (n) 
But  under  the  insolvent  act  (1  &  2  Vict.  c.  110)  it  should  seem 
that  if  the  insolvent  died  before  any  judgment  had  been  entered 
up  on  his  warrant  of  attorney  under  the  87th  section,  the  sched- 
uled creditors  had  no  remedy  against  his  assets,  (o) 


SECTION  n. 

Of  the  Payment  of  Debts  of  Record.     1 .  Judgments.     2.  Decrees. 
3.  Statutes  and  Recognizances. 

Next  in  priority,  in  the  order  prescribed  for  payment  of  debts, 
come  those  which  are  debts  of  record,  (p)  And  debts  of  this 
nature  are  of  two  sorts,  to  which  belongs  a  subdivision  of  prece- 
dence. 1.  Judgments  in  courts  of  record.  2.  Recognizances 
and  statutes. 

Judgments  in  courts  of  record,  whether  obtained  compulsorily 
against  the  testator  or  intestate,  or  confessed  by  him,  are   i-  Judg- 

.  °  '  1-1  ments : 

in  a  precedent  degree,  not  only  to  all  debts  by  specialty,   their  pre- 

csdsiiCQ  to 

but  to  recognizances  and  statutes  (though  the  *  latter   recogni- 
are  also  debts  of  record),  and  must  be  preferred  by  the   other  debts 
executor  or  administrator,  whether  prior  in  point  of  time   ^^  ^^vitk 
or  not.  (j)      Therefore,  he  must   discharge  a  later  or  to  speoiai- 

(n)  See,  also,  S.  C.  2  Russ.  &  M.  541  ;  2  De  G.,  F.  &  J.  466.    But  the  above  sec- 
Ward  V.  Painter,  2  Beav.  85.  tion  has  been  repealed  by  stat.  32  &  33 

(o)  In  re  Moylan,  16   Beav.  220.     See,  Vict.  c.  83,  s.  20. 

also,  Thomas   v.  Pinnell,   15   Beav.    148.  (p)  "Weutw.  Off.  Ex.  265,  14th  ed. 

Secus,  where  a  judgment  has  been  entered  (q)  The  Sadlers'  case,  4  Co.  59  6,  60  a  ■ 

up.  Galsworthy  w.  Durrant,  29  Beav.  277  ;  Harrison's    case,  5   Co.   28   6;    Wentw. 
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more  puisne  judgment  in  preference  to  a  statute  or  recognizance 
in  time  precedent,  (r)  And  if  the  creditor  by  recognizance  should 
sue  out  a  scire  facias,  or  the  creditor  by  statute  sue  execution 
against  the  executor,  he  must  in  the  former  case  plead  the  judg- 
ment unsatisfied,  and  in  the  latter  is  bound  to  have  recourse  to 
an  audita  querela,  (s) 

The  next  consideration  is,  what  shall  be  considered  judgments, 
What  sort  SO  as  to  be  entitled  to  this  precedence.  The  privilege  is 
ments?re  "ot  confined  to  judgments  in  the  courts  of  Westminster 
thfs'pre-'"  Hall,  but  extends  itself  to  judgments  in  all  other  courts 
cedence:  of  record  ;  for  example,  courts  in  cities  or  towns  corpo- 
rate having  power  by  charter  to  hold  plea  of  debt  above  forty 
shillings,  as  in  London,  Oxford,  and  other  places.  (^)  So  a  judg- 
ment in  a  court  of  pie  poudre,  which  is  a  court  incident  to  every 
fair  and  market,  and  is  the  lowest  court  of  justice  known  to  the 
law  of  England,  claims  the  same  preference,  (m) 

But  a  judgment  in  the  lord  mayor's  court  obtained  against  a 
garnishee  by  foreign  attachment,  does  not  entitle  the  plaintiff  to 
rank  as  a  judgment  creditor  in  the  administration  of  the  gar- 
nishee's assets,  (a;) 

A  judgment,  which  is  entered  up  (by  virtue  of  the  statute  17 
Car.  2,  c.  8,  s.  1,  or  the  C.  L.  Procedure  Act,  1852,  s.  137)  against 
the  testator  or  intestate  after  his  death,  when  that  happens  be- 
tween verdict  and  judgment,  (y)  shall  *  be  considered  as  if  en- 
tered up  in  his  lifetime,  and  entitled  to  priority  of  payment  by 
his  executors  or  administrators  accordingly.  (2)  But  where  his 
death  happens  between  interlocutory  and  final  judgment,  and  the 
latter  is  entered  up  by  virtue  of  the  statute  8  &  9  W.  3,  or  the 
C.  L.  Procedure  Act,  1852,  s.  140,  (a)  it  is  otherwise ;  for  such 

OfiF.  Ex.  266,  270,  14th  ed. ;   1  Roll.  Abr.  York,  see  Sherwood  0.  Johnson,  1  Wend. 

926 ;  Exors.  R.  pi.  1,  2  ;  Bond  &  Baile's  443 ;  Stevenson  v.  Weisser,  1  Bradf.  Sur. 

case,  1  Leon.  328 ;  3  Leon.  270.  343.] 

(r)  "Wentw.  Off.  Ex.  267,  14th  ed.  {x)  Holt  v.  Murray,  I  Sim.  485. 

(s)  Wentw.  Off.  Ex.  266,  267,  14th   ed.  {y)  See  ante,  891. 
Instead  of  resorting  to  an  audita  querela,  (z)  Burnet  «.  Holden,  1  Lev.  277 ;  S. 
probably  the  executor  might,  at  this  day,  C.  1  Mod.  6  ;    Sir  T.  Eaym.  201 ;    Cole- 
obtain  relief  on  motion,  beck  V.  Peck,  2  Ld.  Raym.  1280;  [Mills 

(«)  Wentw.  Off.  Ex.  271,  14th  ed.  v.  Jones,  2  Rich.  (S.  Car.)  393  ;  Miller  v. 

(u)  Searle  v.  Lane,  2  Vern.  89;  S.  C.  2  Jones,  2  Rich.  (S.  Car.)  393  ;  Stiekney  v. 

Freem.  103.  [As  to  a  judgment  of  a  justice  Davis,  17  Pick.  169;  Gunn  w.  Howell,  35 

of  the  peace  in  North  Carolina,  see  State  Ala.  144.] 

V.  Johnson,  7  Ired.  (Law)  231.     In  New  (a)  See  ante,  895. 
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judgment  is  not  to  be  entered  against  the  testator  or  intestate, 
but  against  his  executor  or  administrator.  (5)  And  it  is  the 
same,  where  the  death  happens  after  the  writ  of  inquiry  is  ex- 
ecuted, and  before  final  judgment,  (e) 

Formerly,  a  judgment  signed  after  the  testator's  death,  at  any 
time  during  the  term  in  which  he  died,  or  the  subsequent  vacation, 
was,  by  relation,  a  judgment  of  the  first  day  of  the  term,  (c?) 
But  now  by  rule  of  all  the  courts,  all  judgments  shall  be  entered 
of  record  of  the  day  of  the  month  and  year  when  assigned,  and 
shall  not  have  relation  to  any  other  day.  (e) 

A  judgment;  quod  computet,  in  the  nearly  obsolete  action  of  ac- 
count is  of  a  nature  too  incomplete  to  be  privileged  like    ^tat  are 
other  judgments  ;  (/)  but  a  judgment  on  a  scire  facias   °'"' 
quod  executionem  habeat,  is  equal  to  a  judgment  quod  recupe- 
ret, (g) 

A  judgment  in  a  foreign  country  is  considered,  in  our  courts, 
merely  as  a  debt  by  simple  contract.  (A)  And  it  is  settled  that 
an  Irish  judgment  is  not,  since  the  union,  entitled  to  priority  as 
an  English  judgment.  («') 

*  A  judgment  against  the  executor  or  administrator  himself  is 
not  to  be  considered  within  the  same  class  as  those  which  are  re- 
covered against  the  deceased.  (Js)  Such  a  judgment  stands  alto- 
gether on  a  different  footing.  It  may  be  briefly  stated  in  this 
place,  that,  with  respect  to  other  creditors  of  the  deceased,  a  cred- 
itor, who  has  obtained  a  judgment  against  the  executor,  has  no 
priority,  except  with  regard  to  debts  of  equal  degree  with  that 
upon  which  he  has  obtained  judgment.  Among  such,  his  debt  is 
allowed  the  precedence,  because  the  executor  ought  to  pay  that 


(6)    Weston  v.  James,  1  Salk.  42 ;   2  v.  Public  Administrator,   2  Bradf.   Sur. 

Saund.  72  r,  6th  ed. ;  1  Com.  Dig.  Pleader,  103.    It  has  been  held  that  one  state  has 

2D.  9  ;  Smith  v.  Eyles,  2  Atk.  386,  bj  Ld.  power  to  give  a  preference  to  its  own  judg- 

Hardwicke;  [Parker  v.  Gainer,  17  Wend,  ments  over  the  judgments  of  other  states, 

559 ;  Mitchell  v.  Mount,  31  N.  Y.  356.]  in  settling  the  estates  of  persons  deceased. 

(c)  Goldsworthy  u.  Southcott,  1  Wils.  Harness  a.  Green,  20  Missou.  316.     See 
243.     [See   Mills   v.   Jones,   2   Rich.   (S.  Gainey  u.  Sexton,  29  Missou.  449.] 
Car.)  393.]  (i)  Harris  v.  Saunders,  4  B.  &  C.  411 ; 

(d)  Bragner  v.  Langmead,  7  T.  E.  20.  Ferguson  v.  Mahon,  11  Ad.  &  El.  179 ;  Wil- 

(e)  See  ante,  894.  son  v.  Dunsany,  18  Beav.  293.     See  ante, 
If)  Searle  v.  Lane,  2  Freem.  103.  990. 

(g)  Wentw.  Off.  Ex.  272,  14th  ed.  {Ic)  Wentw.   Off.    Ex.  270,   14th    ed. ; 

(A)  Dupleix  V.  De  Eoven,  2  Vern.  540  ;  [Parkerw.  Gainer,  17  Wend.  559 ;  Wooter- 

Walker  !).  Witter,  Dougl.  1.     [See  Brown  ing  v.  Stewarts,  2  Yeates,  483;  Scott  v. 
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creditor  first  who  uses  the  first  diligence.  (Z)  Therefore,  the  ex- 
eputor  may  plead  in  bar  to  an  action  by  a  simple  contract  creditor, 
that  there  is  a  judgment  unsatisfied  which  another  simple  contract 
creditor  has  obtained  against  him,  the  executor,  and  that  it  will 
exhaust  the  assets  to  satisfy  that  judgment.  But  such  a  plea  is 
not  allowable  in  an  action  by  a  creditor  of  superior  degree,  as 
upon  a  bond  of  which  the  executor  had  notice,  or  a  judgment 
which  has  been  docketed,  (m)  It  must,  however,  be  observed, 
that  as  between  the  executor  himself,  and  the  creditor  who  has 
obtained  judgment  against  him,  such  judgment  (except  in  the 
instance  of  judgment  of  assets  in  future^,  must  be  satisfied,  at  all 
events,  without  reference  to  the  state  of  the  assets,  or  the  claims 
of  superior  creditors  ;  for  if  the  estate  of  the  deceased  is  insuffi- 
cient to  satisfy  it,  the  executor  may  be  compelled  to  do  so  de  bonis 
propriis.  (n) 

If  a  judgment  be  satisfied,  and  is  only  kept  on  foot  to  wrong 
other  creditors ;  or  if  there  be  a  defeasance  of  the  judgment  yet 
in  force ;  then  this  judgment  will  not  avail  to  keep  off  other  cred- 
itors from  their  debts,  (o) 

It  is  enacted  by  stat.  4  &  5  W.  &  M.  c.  20,  s.  3  (made  perpetual 
4&5W.  ^y  ^^^  7  &  8  W.  3,  c.  38),  that  no  judgment  not  dock- 
&M.  C.20:   gte(j  and  entered  in  the  books  kept  for  that  purpose, 

judgments  .  -"^  r      r        ' 

not  dock-  *  according  to  that  act,  shall  affect  any  lands  or  tene- 
have  no  ments,  as  to  purchasers  or  mortgagees,  or  have  any 
P"°"y-  preference  against  heirs,  executors,  or  administrators,  in 
the  administration  of  their  ancestors',  testators',  or  intestates' 
effects.  It  has  been  held,  that,  both  in  law  (^)  and  in  equity,  (^q) 
in  the  administration  of  the  ancestor's  or  testator's  estates,  a  judg- 
ment not  docketed,  pursuant  to  this  statute,  is  to  be  considered 
only  as  a  simple  contract  debt ;  (g'^)  and  on  the  issue  of  plene  ad- 
ministravit  the  executor  may  give  in  evidence  that  he  has  applied 
all  the  assets  in  payment  of  bond  or  simple  contract  debts  before 

Ramsey,  1  Binn.  221 ;  Prevost  v.  Nichols,  (o)  Wentw.  Off.  Ex.  268,  14th  ed.    See 

4  Yeates,  479.]  infra,  pt.  v.  bk.  n.  ch.  i. 

(l)  Ashley  v.  Pocock,  3  Atk.  308 ;  Dol-  (p)  Hickey  v.  Hayter,  6  T.  E.  384 ;  Hall 

lond  V.  Johnson,  2  De  G.  &  Sm.  301.  v.  Tapper,  3  B.  &  Ad.  6.55. 

(m)  See  infra.  [q)  Landon  v.  Ferguson,  3  Russ.  C.  C. 

(n)  See  infra,  pt.  v.  bk.  ii.  ch.  i. ;  Abbis  349. 

V.  Winter,  3   Swanst.  579,  note ;    [New-  (9I)  [See  Brown  v.  Public  Administra- 

comb  u.   G0S8,  1  Met.  333 ;   St.  John's  tor,  2  Bradf.  Sur.  103.] 
Estate,  1  Tuck.  (N.  Y.)  Sur.,  126.] 
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the  commencement  of  the  action,  (r)  And  if  an  heir  or  execu- 
tor should  plead  to  an  action  on  a  bond  or  simple  contract,  an 
outstanding  judgment,  the  plaintifE  may  reply,  that  it  was  not 
docketed  and  entered  according  to  the  provisions  of  the  stat- 
ute, (s) 

This  statute,  it  will  be  remarked,  is,  in  its  terms,  confined  to 
the  court  at  Westminster,  and  does  not  extend  to  judgments  of 
inferior  courts  of  record,  which,  it  has  already  been  observed,  are 
equally  entitled  to  precedence  with  the  *  judgments  of  the  courts 
above,  (t)  And  the  act  applies  only  to  judgments  obtained 
against  the  testator  or  intestate,  and  not  to  judgments  obtained 
against  the  executor  or  administrator,  (u) 

And  now,  by  statute  2  Vict.  c.  11,  after  reciting  that  "  it  is 
desirable  that  further  protection  should  be  afforded  to  2  Vict.  ^. 
purchasers  against  judgments,  crown  debts,  and  Us  pen-  judgments 
dens,"  it  is  enacted  by  sect.  1,  "  That  no  judgment  shall  ^fter  dock- 
hereafter  be  docketed  under  the  provisions  of  an  act  ^^^  "°^^' 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  their  f^^,"™*'^* 
late  majesties  William  and  Mary,  entitled,  &c.  [stat.  4  &  M.  c.  20. 
&  5  W.  &  M.  c.  20],  but  that  all  such  dockets  shall  be  finally 
closed  immediately  after  the  passing  of  this  act,  without  prejudice 
to  the  operation  of  any  judgment  already  docketed  and  entered 
under  the  said  recited  act,  except  so  far  as  any  such  judgment  may 
be  affected  by  the  provisions  hereinafter  contained." 

It  had  been  previously  provided  by  the  stat.  1  Vict.  c.  110,  s.  19, 
that  no  judgment,  &c.  should,  by  virtue  of  the  act,  affect  any 
lands,  tenements,  or  hereditaments,  unless  and  until  a  memorandum 

(r)  Hickey  u.  Hayter,  6  T.   R.  384 ;  2  the  statute ;  in  the  year  1834  an  applica- 

Saund.  9  c,  note  to  Jeffreson  u.  Morton ;  tion  was  made  to  the  court  of  K.  B.  to 

Hall  V.  Tapper,  3  B.  &  Ad.  655.  order  the  judgment  to  be  docketed  nunc  pro 

(s)  Steel  V.  Rorke,  1  Bos.  &  Pull.  307  ;  tunc.    But  it  was  held  that  the  court  had 

2   Saund.  9   t.     Docketing  the  issue  was  no  power   to   make   such  an  order.     See, 

held  not  a  sufficient  docketing  of  a  judg-  further,  Brandlings.  Plumme,  8  De  G.,  M. 

ment  within  this  statute.    Braithwaite  v.  &  G.  747,  where  the  docket  of  the  judg- 

Watts,  2  Cr.  &  Jerv.  318.    In  Hopwood  v.  ment  did  not  set  forth  the  number  roll,  as 

Watts,  5  B.  &  Ad.  1056,  issue  had  been  required  by  the  statute,  but  this  appeared 

entered  in  a  cause,  and  docketed  according  on  the  entry  of  the  issue  in  the  same  book ; 

to  the  practice  of  the  office  of  judgments  ;  and  it  was  held  that  the  judgment  was  not 

the  plaintiff,  in  1820,  had  recovered  dam-  so  docketed  and  entered  as  to  bind  lands 

ages  and  costs,  and  entered  final  judgment  in  the  hands  of  purchasers  or  mortgagees, 
on  the  roll,  but  the  judgment,  according        {t)  Ante,  997. 

to  a  practice  said  to  have  prevailed  for  a        («)  Gaunt  v.  Taylor,  3  M.  &  6r.  886. 
century,  was  not  docketed  as  required  by 
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or  minute,  containing  the  name  and  place  of  abode,  and  title,  and 
trade  or  profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  (v)  and  the  court  and  title  of  the  cause  in  which 
the  judgment,  &c.  shall  have  obtained,  and  the  date  of  the  judg- 
ment, &c.  and  the  account  of  the  debt,  &c.  recovered,  shall  be 
left  with  the  senior  master  of  the  court  of  C.  P.  at  Westminster, 
who  shall  forthwith  enter  the  same  in  a  book  in  alphabetical 
order,  by  the  name  of  the  person  whose  estate  is  intended  to  be 
affected  by  the  judgment,  (w) 

*  It  was  suggested  in  a  former  edition  of  this  work,  that  it 
might  be  questioned  whether  these  enactments  would  not  be  at- 
tended with  a  serious  consequence  (perhaps  overlooked  by  the 
legislature)  with  reference  to  the  subject  now  under  discussion  ; 
for  it  might  be  contended  that  the  effect  of  them  is  that  a  judg- 
ment, recovered  subsequently  to  the  passing  of  the  act,  would  be 
entitled  to  precedence,  as  at  common  law,  in  the  administration  of 
assets  by  an  executor  or  administrator,  notwithstanding  it  be 
neither  registered,  as  prescribed  by  the  statutes  of  Victoria,  nor 
docketed  as  required  by  the  statute  of  William  and  Mary ;  because 
it  is  no  longer  possible  to  docket  the  judgment  under  the  statute 
of  William  and  Mary ;  and  the  only  penalty  imposed  by  the  stat- 
utes of  Victoria,  for  neglecting  to  register  it,  is,  that  it  shall  not 
affect  any  lands,  tenements,  and  hereditaments.  The  statutes  omit 
to  enact  (as  they  ought  to  have  done,  in  order  to  conform  with 
the  statute  of  William  and  Mary),  that  a  judgment,  not  regis- 
tered, shall  not  have  any  precedence  against  executors  or  admin- 
istrators, in  the  administration  of  their  testator's  or  intestate's 
effects. 

The  doubt  thus  suggested  was  justified  by  the  decision  of  Fuller 
V.  Redman,  (a;)  in  which  it  was  held  by  Romilly  M.  R.  that  the 
effect  of  these  statutes  was  to  revive  the  old  law. 

In  consequence  of  this  decision,  the  stat.  23  &•  24  Vict.  c.  38, 
Stat.  23  &  s.  3,  was  passed,  by  which  it  was  declared  and  enacted, 
c.  ss's.'s:     "that   no   judgment,   which   has  not  already  been,   or 

(w)  Where  judgment  at  law  was  obtained  with  the  statute.    Beavan  «.  Countess  of 

in  an  action  in  which  the  defendant  was  Oxford,  3  Sm.  &  6.  11. 

sued  in  a  wrong  christian  name,  but  the  (w)   Further  enactments,  in  extension 

judgment  was  registered  against  the  debtor  and  amendment  of    these  provisions,  are 

in  his  true  christian  name,  adding  the  title  contained  in  the  stat.  3  &  4  Vict.  c.  82, 

of  the  cause  with  a  wrong  christian  name,  and  the  stat.  18  &  19  Vict.  t.  15. 

it  was  held  that  this  registration  complied  {x)  26  Beav.  600. 
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which  shall  not  hereafter  be  entered  or  docketed  under    .  , 

judgments 

the  several  acts  now  in  force,  and  which  passed  subse-   ""'  ^°'^^- 

eted  to 

quently  to  the  stat.  4  &  5  W.  &  M.  c.  20,  so  as  to  bind   have  no 
lands,   tenements,   and   hereditaments,  as   against  pur-   ^ '  '  ^" 
chasers,  mortgagees,  or  creditors,  shall  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administration  of  their 
ancestors',  testators,'  or  intestates'  estates." 

It  has  been  held,  in  conformity  with  the  case  of  Gaunt  v.  *  Tay- 
lor, (y)  that  the  statute  applies  only  to  judgments  against  the 
testator  or  intestate,  and  not  to  judgments  obtained  against  the 
executor  or  administrator,  (z) 

By  the  4th  section  of  the  same  statute,  it  is  enacted,  that  no 
judgments,  which  since  the  passing  of  the  stat.  1  &  2    gt^t.  23  & 
Vict.  c.  110,  have  been  registered  under  the  provisions   38^'''4."' 
therein  contained,  or  contained  in  the  later  act  2  &  3  Vict,   judgments- 

as  agamst 

c.  11  (as  explained  and  amended  by  the  stat  18  &  19  Vict,  heirs  and 
c.  15),  or  which  hereafter  shall  be  so  registered,  "  shall  to  be  regis- 
have  any  preference  against  heirs,  executors,  or  adminis-  '®'^  ' 
trators  in  their  administration  of  their  executors'  [i.  e.  ancestors', 
semlle'],  testators'  or  intestates'  estates,  unless  at  the  death  of  the 
testator  or  intestate  five  years  shall  not  have  elapsed  from  the  date 
of  the  entry  thereof  on  the  docket,  or  from  the  only  or  last  re- 
registry  thereof,  as  the  case  may  be,  which  re-registry  from  time  to 
time  is  hereby  authorized  to  be  made,  in  manner  directed  by  the 
said  act  of  2  &  3  Vict,  (as  explained  and  amended  by  the  stat. 
18  &  19  Vict.}  ;  but  it  shall- be  deemed  sufficient,  to  secure  such 
preference  as  aforesaid,  if  such  a  memorandum  as  was  requii'ed 
in  the  first  instance  is  again  left  with  the  senior  master  of  the 
common  pleas  within  five  years  before  the  death  of  the  testator  or 
intestate,  although  more  than  five  years  shall  have  expired  by 
affluxion  of  time  since  the  last  previous  registration  before  such 
last  mentioned  memorandum  or  minute  was  left,  and  so  toties  quo- 
ties  upon  every  re-registry." 

By  sect.   5,  "  In  the   construction  of  the  previous   provisions 
the  term  'judgment'  shall  be  taken  to  include  regis-   g^j.^,  5. 
tered  decrees,  order  of  courts  of  equity  and  bankruptcy, 
and  other  orders  having  the  operation  of  a  judgmeint." 

(y)  Ante,  1001.  f«)  Jennings  v.  Eigby,  33  Beav.   198  ; 

[Parker  v.  Gainer,  17  Wend.  559.] 
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It  has  been  held  that  the  4th  section  of  this  statute  (aboTe 
stated)  is  not  retrospective,  (a) 

*The  statute  2  &  3  Vict.  c.  11,  s.  4,  directs  that  all  judgments 
Stat.  2  &     registered  pursuant  to  the  provisions  of  the  stat.  1  &  2 

a  V  iCLa  c*  n    f%  n 

11,  s.  4.  Vict.  c.  110,  shall,  after  the  expiration  of  five  years  from 
the  former  registration,  unless  re-registered  within  that  time,  "  be 
null  and  void  against  lands,  tenements,  and  hereditaments  as  to 
purchasers,  mortgagees,  or  creditors"  It  was  held  by  Wood  V. 
C.  that  the  word  "  creditors  "  referred  only  to  creditors  who  had 
some  interest  in  the  land ;  and  therefore  that  a  judgment,  though 
not  duly  re-registered,  was  not  void  as  against  creditors  gener- 
ally.  (5) 

Between  one  judgment  and  another  obtained  against  the  de- 
Judgments  ceased,  as  they  stand  among  themselves,  precedency  or 
precedence  priority  of  time  is  not  material,  as  far  as  regards  the  per- 
tSm-^  sonal  estate,  (c)  Nor  is  there  preference  to  be  claimed 
selves.  by  the  creditor  with  respect  to  the  original  cause  of  ac- 
tion ;  for  a  judgment  against  the  testator  on  a  debt  by  simple 
contract,  is  of  the  same  nature  as  a  judgment  on  a  specialty,  (c?) 

Of  several  judgment  creditors,  therefore,  he  who  first  sues  out 
execution  must  be  preferred ;  and  before  any  execution  sned,  it  is 

(a)  Evans  w.  Williams,  2  Dr.  &  Sm.  325.  New  York,  judgments  docketed  and  de- 
But  a  judgment  signed  before  the  passing  crees  enrolled  are  entitled  to  preference  in 
of  the  act,  and  not  registered  till  after  the  payment  out  of  the  estate  of  a  deceased 
death  of  the  testator,  which  happened  after  debtor,  according  to  the  times  of  docketing 
the  passing  of  the  act,  was  held  to  be  de-  or  enrolment,  without  reference  to  any  lien 
prived,  by  sect.  3,  of  priority  in  the  ad-  of  such  judgments  or  decrees  upon  real 
ministration  of  his  assets.  Kemp  v.  Wad-  estate.  Ainslie  v.  Radcliff,  7  Paige,  439  ; 
dingham,  L.  R.  1  Q.  B.  355  ;  S.  C.  35  L.  Trust  v.  Harned,  4  Bradf.  Sur.  213.  See 
J.  Q.  B.  114;  7  B.  &  S.  301.  See,  also,  Stevenson  u.  Weisser,  1  Bradf.  Sur.  343  ; 
In  re  Turner,  33  Law  J.  Ch.  232.  Bernes  v.  Weisser,   2   Bradf.    Sur.    212  ; 

(b)  Simpson  v.  Morley,  2  Kay  &  J.  71.  Thomas  v.  McElwee,  3  Strobh.  (S.  Car.) 

(c)  Wentw.  Off.  Ex.  269,  14th  ed.  131.    The  judgment  must  be  perfected  be- 

(d)  Toller,  264.  [See  antei  991,  note  fore  the  death  of  the  debtor ;  if  it  is  not 
(p) ;  Ainslie  v.  Eadcliff,  7  Paige,  439.  In  perfected  until  afterwards,  It  is  not  entitled 
Missouri,  under  the  administration  act,  to  preference.  Mitchell  v.  Mount,  31  N. 
Eev.  Code,  1855, 151,  judgment  liens  upon  Y.  356.  A  judgment  entered  after  the 
the  real  estate  of  a  deceased  insolvent,  are  death  of  the  debtor,  upon  a  stipulation  in 
to  be  paid  out  of  the  proceeds  of  such  real  admiralty  given  by  him,  is  not  entitled  to 
estate  in  the  order  of  their  priority,  with-  priority.  Bernes  v.  Weisser,  2  Bradf.  Sur. 
out  reference  to  the  order  of  time  in  which  212.  See  Mills  v.  Jones,  2  Rich.  (S.  Car.) 
they  were  exhibited  to  the  probate  court  393;  Miller  v.  Jones,  2  Rich.  (S.  Car.) 
for  allowance.  Kerr w.  Wimer,  40  Missou.  393;  Bomgaux  u.  Bevan,  Dudley  (Geo.), 
544.    But  under  the  Revised  Statutes  of  1 10.] 
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at  the  election  of  the  executor  or  administrator  to  pay  whom  he 
will  first,  (e)  Even  if  each  bring  a  scire  facias  upon  his  judgment, 
the  executor  or  administrator  may  yet  confess  the  action  of  which 
he  will  first,  notwithstanding  the  scire  facias  was  brought  by  the 
one  before  the  other.  (/) 

It  was  held  in  Bereblock  v.  Read,  (^)  after  great  difference  of 
opinion  among  the  judges,  that  an  executor  or  adminis-  Whether 
trator,  by  bringing  a  writ  of  error  on  a  judgment,  might   tor  may"' 
postpone  it  to  a  statute;  and  the  satisfying  the  debt  on  payment  of 
the  statute,  if  pending  the  writ  of  error,  should  be  no   fj"dgmeut 

.  .  .  by  a  writ 

devastavit,  because  it  was  out  of  his  power  to  withstand  of  error, 
the  payment  of  it ;  the  effect  of  the  judgment  being  by  the  writ  of 
error  *  wholly  suspended.  But  now  by  stat.  6  Geo.  4,  c.  96, 1,  for 
preventing  frivolous  writs  of  error,  execution  shall  not  be  stayed 
or  delayed  by  writ  of  error  thereupon,  without  the  special  order 
of  the  court,  or  some  judge  thereof,  unless  the  person,  in  whose 
name  the  writ  of  error  is  brought,  is  bound  with  two  sureties  in 
a  recognizance  to  prosecute  with  effect,  and  satisfy  the  debt,  dam- 
ages, and  costs,  if  the  judgment  be  affirmed. 

A  decree  in  a  court  of  equity,  obtained  against  the  Decree  in 
testator  6r  intestate,  is,  in  respect  to  the  course  of  admin- 
istering assets,  equivalent  to  a  judgment  at  law  against  judgment 
him,  and  shall  stand  in  the  same  order  of  payment.  (A)    *'  '*^ ' 

However,  an  executor  or  administrator,  if  sued  at  law  the  execu- 
for  a  debt  of  inferior  degree,  cannot  plead  or  give  in  evi-  p°ead*it"at 
dence  a  decree  of  a  court  of  equity.  (^)  But  he  may  |^„s't'|,"ave 
relieve  himself  by  a  bill  in  equity,  and  have  an  injunc-  an  injunc- 
tion. (Je) 

If  a  decree  be  not  conclusive  of  the  matters  in  question,  as  if  it 
be  merely  to  account,  and  do  not  ascertain  the  sum  to   ^^^<^  ^^^^ 
be  paid,  it  is  analogous  to  a  judgment  quod  computet  at   "*  decree 
law,  and  that  is  no  complete  judgment  until  the  ac-   thisprece- 
count  be  stated.     Therefore,  it  has  been  holden,  that, 
pending  a  bill  in  equity,  and  after  such  a  decree  against  his  testa- 

(e)  Wentw.  OflF.  Ex.  269,  14th  ed.  Prec.  Chanc.  79  ;  Searle  v.  Lane,  2  Vern. 

(/)  lb.     See  infra,  pt.  iii.  bk.  ii.  §  v.  89 ;  S.  C.  2  Freem.  103 ;  Astley  v.  Powis, 

(g)   Cro.  Eliz.  734,  822  ;  S.  C.  Yelv.  29 ;  1  Ves.  sen.  495  ;    3  P.  Wms.  401,  note  to 

2  Brownl.  39,  81 ;  2  Anders.  157.  Robinson  v.  Tonge. 

(h)  Shafto  V.  Powel,  3  Lev.  355;  Pep-  (i)  Stasby  v.  Powell,  1  Freem.  334. 

oe  V.   Swinburn,    Bunb.   48;     Stasby  j^.  (k)   lb. ;  Harding  w.  Edge,  1  Vern.  143. 
Powell,  1  Freem.  333 ;  Bishop  v.  Godfrey, 

[1005] 


1074  OF  THE  DUTIES  OF  AN  EXECUTOE.    [PT.  III.  BK.  II. 

tor,  an  executor  may  pay  any  other  debt  of  a  higher  or  equal  nat- 
ure, in  c.ase  the  assets  be  legal,  although  he  has  no  power  to  do  so, 
as  against  a  final  decree,  (l) 

The  common  decree  in  a  foreclosure  suit  gives  no  priority  ;  for 
it  is  not  a  decree  for  payment  of  money,  but  only  in  bar  of  the 
equity  of  redemption,  (m) 
3.  Recog-         *  3.  Recognizances  and  statutes.  Next  in  rank  to  judg- 

nizances  j  t    n  .  i      j    j     ^ 

and  Stat-      ments  and  decrees  are  recognizances  and  statutes, 
utes:  ^  recognizance  is  an  obligation  of  record;  it  may  be 

recogni-  entered  into  by  the  party  before  a  court  of  record,  or  a 
zance:  magistrate  duly  authorized,  and  conditioned  for  the  per- 
formance of  a  particular  act ;  as  to  appear  at  the  assizes,  to  keep 
the  peace,  to  pay  a  debt,  or  the  like,  (ji)  A  recognizance  is,  in 
most  respects,  like  another  bond.  The  chief  distinction  between 
them  is,  that  the  latter  is  the  creation  of  a  new  debt,  or  an  obli- 
gation de  novo,  the  former  is  an  acknowledgment  on  record  of  a 
prior  debt,  of  which  the  form  is,  "  That  A.  B.  doth  acknowledge 
to  owe  to  our  lord  the  king  (to  the  plaintiff,  to  C.  D.,  or  the  like), 
the  sum  of  ten  pounds,"  with  condition  to  be  void  on  performance 
of  the  thing  stipulated.  And  in  such  case,  the  king  (the  plain- 
tiff, or  C.  D.)  is  called  the  cognizee,  "  is  cut  cognoscituf-"  as  he 
that  enters  into  the  cognizance  is  called  the  cognizor,  "  is  qui 
cognoseit.'''  This  instrument  being  either  certified  to,  or  taken  by 
the  officer  of  some  court,  is  authenticated  only  by  the  record  of 
such  court,  and  not  by  the  party's  seal,  (o) 

A  recognizance  is  not  a  record  until  it  is  enrolled,  (^)  and  will 
not,  without  enrolment,  be  entitled  to  precedence  over  specialty 
debts,  (^q)  However,  the  creditor  claiming  under  a  recognizance 
not  enrolled  will  still  be  considered  as  a  bond  creditor,  the 
sealing  and  acknowledging  thereof  supplying  the  want  of  deliv- 
ery, (r) 

If  a  recognizance  be  enrolled  by  special  order  of  court  after 
the  time  for  the  enrolling  of  it  has  elapsed,  that  makes  the  recog- 
nizance effectual  from  the  time  of  the  date,  (s)     But  whenever 

(l)  Smit^  V.  Eyles,  2  Atlt.  385.  (p)  Glynn  v.  Thorpe,  1  B.  &  Aid.  158. 

(m)  Wilson  v.  Lady  Dunsany,  18  Beav.  {q)  Bothomly  v.  Fairfax,  1  P.  Wms.  334  ; 

293,  299.      An  Irish  foreclosure  decree  S.  C.  2  Vern.  751. 

stands  on  no  higher  footing.    lb.  (r)  1  P.  Wms.  340. 

(n)  2  Bl.  Com.  341.  (s)    Fothergill   v.  Kendrick,  2  Vern. 

(o)  2B1.  Com.  341.           .  234. 
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the  court  permits  the  enrolling  of  a  recognizance,  after  the  time 
elapsed,  it  always  takes  care  not  to  hurt  an  intervening  pur- 
chaser, (t) 

*  Of  securities  by  statute,  there  are  three  species :  statutes  mer- 
chant, statutes  staple  and  recognizance  in  the  nature  of  securities 
statutes  staple  ;  and  though  they  are  fallen  into  disuse,  by  statute: 
yet,  as  they  are  frequently  alluded  to  in  argument,  especially  on 
this  subject,  it  seems  necessary  to  give  some  explanation  of 
them. 

A  statute  merchant  is  a  bond  of  record  acknowledged  before  the 
mayor  of  London,  or  chief  warden  of  some  other  city  or  gf^tutg 
town,  or  other  discreet  men,  chosen  and  sworn  for  that  merchant: 
purpose,  when  the  mayor  or  chief  warden  cannot  attend,  or  before 
one  of  the  clerks  of  the  statute  merchant  nominated  by  the  king, 
pursuant  to  the  statute  of  Acton  Burnell,  11  Edw.  1  (enforced 
and  amended  by  statute  13  Edw.  1,  st.  3,  de  mercatoribus).  This 
recognizance  is  to  be  entered  by  the  clerk  on  a  roll,  which  must  be 
doubled,  one  part  to  remain  with  the  mayor  or  chief  warden,  and 
the  other  with  the  clerk,  who  shall  write  with  his  own  hand  an 
obligation,  to  which  the  debtor's  seal,  together  with  the  seal  of 
the  king  appointed  for  that  purpose,  shall  be  affixed,  (u)  The 
design  of  this  security  was  to  encourage  trade,  by  providing  a  sure 
and  speedy  remedy  for  merchants,  strangers  as  well  as  natives,  to 
recover  their  debts  at  the  day  assigned  for  payment.  Afterward, 
other  persons,  observing  that  it  was  much  of  the  same  nature  with 
a  judgment,  but  obtained  with  infinitely  less  trouble  and  expense, 
frequently  entered  into  this  species  of  contract,  until,  by  degrees? 
it  became  a  common  assurance,  as  we  find  it  at  this  day.  The 
addition  of  the  king's  seal  was  to  authenticate  the  security,  and  to 
make  it  of  so  high  a  nature,  that,  on  failure  of  payment  by  the 
debtor  at  the  day  assigned,  execution  might  be  awarded  without 
any  mesne  process  to  summon  him,  or  the  trouble  or  charge  of 
bringing  in  proof  of  the  debt. 

A  statute  staple  is  a  bond  of  record,  acknowledged  before  the 
mayor  of  the  staple,  in  the  presence  of  the  constables  of   statute 
the  staple,  or  one  of  them,  pursuant  to  statute  27  Edw.  3,  staple: 
c.  9.     To  this  end  the  statute  requires  that  there  shall  be  a  *  seal 
ordained,  which  shall  be  affixed  to  all  obligations  made  on  such 
recognizances  acknowledged  in  the  staple,  and  the  seal  shall  re- 

(«)  I  P.  Wms.  340;  2  Vern.  234.  (w)  Bac.  Abr.  Execution,  331. 

[1007]       [1008] 


1076  OF  THE  DUTIES  OF  AN  EXECUTOE.    [PT.  III.  BK.  D. 

main  in  the  custody  of  the  mayor  of  the  staple,  under  the  seals  of 
the  constables,  (a;)  This  security  was  also  only  designed  for  the 
merchants  of  the  staple,  and  for  debts  on  the  sale  of  merchandises 
brought  there ;  but,  in  time,  others  began  to  apply  it  to  their  own 
ends ;  and  the  mayor  and  constables  would  take  recognizances  from 
strangers,  surmising  it  was  made  for  the  payment  of  money  for 
merchandises  brought  to  the  staple.  To  prevent  this  mischief, 
the  parliament,  by  statute  23  Hen.  8,  c.  6,  s.  11,  reduced  the 
statute  staple  to  its  former  channel,  and  laid  a  penalty  of  401.  on 
the  mayor  and  constables  who  should  extend  the  benefits  of  the 
statute  to  any  but  those  of  the  staple. 

But  though  that  statute  deprived  them  of  this  benefit,  yet  it 
Becosni-  framed  a  new  sort  of  security  to  be  used  by  all  persons, 
zance  in       known  by  the  name  of  a  recognizance  on  23  Hen.  8,  c.  6, 

nature  of  .  ■        , 

statate  or  a  recognizance  m  the  nature  of  a  statute  staple,  so 
called,  because  this  act  limits  and  appoints  the  same  proc- 
ess, execution,  and  advantage  in  every  particular,  as  is  provided 
for  the  statute  staple.  (?/)  A  recognizance,  therefore,  in  nature  of  a 
statute  staple,  as  the  words  of  the  act  declare,  is  the  same  with  the 
statute  staple,  only  acknowledged  before  other  persons ;  for,  as 
the  statute  runs,  the  chief  justices  of  the  king's  bench  and  common 
pleas,  or  in  their  absence  out  of  term,  the  mayor  of  the  staple  at 
Westminster,  and  the  recorder  of  London  jointly  together,  shall 
have  power  to  take  recognizances  for  payment  of  debts  in  the  form 
"set  down  by  the  statute  (which  see  in  section  2  of  the  statute  23 
Hen.  8,  c.  6).  In  this,  as  in  the  former  cases,  the  king  appoints 
a  seal  to  attest  the  contract,  and  each  of  the  justices  has  the  keep- 
ing of  one  such  seal,  and  the  mayor  of  the  staple  at  Westminster 
and  recorder  another,  of  the  like  print  and  fashion ;  and  every 
obligation  made  and  acknowledged  before  either  of  the  justices,  or 
the  mayor  and  recorder,  must  be  *  sealed  with  the  seal  of  the  con- 
usor, the  king's  seal,  and  the  seal  of  the  chief  justice,  or  the  seals 
of  the  mayor  and  recorder,  before  whom  it  is  taken,  who  are  like- 
wise obliged  to  subscribe  their  names. 

A  statute,  which  is  void  for  the  want  of  the  formalities  required 
by  the  act  of  parliament,  shall  be  considered  a  bond,  and  have  the 
same  rank  among  debts  as  to  payment,  (z) 

(a;)  Bac.  Abr.  Execution,  331,  332.  355,  461,  494,  544  ;    S.  C.  Moore,  405  ;  2 

[y)  Bac.  Abr.  Execution,  332.  Roll.  Abr.  140 ;  Obligation,  I. 

(«)   HoUingworth  v.  Ascue,  Cro.  Eliz. 
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Although  recognizances  are  entered  on  the  rolls  of  the  king's 
courts,  while  statutes  are  consigned  to  the  custody  of  the  party, 
and  hence  are  called  pocket  records,  (a)  yet  both  species  of  secu- 
rities, having  been  entered  into  voluntarily  and  privately,  are  re- 
garded as  equal  in  their  nature,  and  payable  in  the  same  order.  (J) 
Nor  is  it  material,  in  regard  to  payment  by  the  executor,  which  of 
them  are  prior  or  subsequent  in  point  of  date.  Therefore,  where 
there  are  many  cognizees,  he  may  prefer  a  subsequent  to  a  prior 
statute  or  recognizance  ;  for  they  all  equally  affect  the  personal 
estate,  although,  as  to  lands,  the  first  in  point  of  time  shall  have 
the  preference,  (e) 

If  a  statute  be  joint  and  several,  the  cognizee  may  elect  to  sue 
either  the  surviving  obligor,  or  the  executor  of  him  who  is  dead, 
or  both,  in  separate  actions.  If  it  be  joint  only,  the  survivor  alone 
is  liable.  (cZ)  And,  therefore,  the  executor  of  the  deceased  conusor 
cannot  set  up  any  payment  of  such  a  statute,  (e) 

With  respect  to  recognizances  and  statutes  for  the  payment  of 
money  on  a  future  day,  or  on  a  contingency,  they  will  be  consid- 
ered more  conveniently  hereafter  together  with  debts  by  specialty 
of  the  same  nature.  (/) 

*  SECTION  III. 
Of  Debts  hy  Specialty,  and  ly  Simple   Contract. 

Next  in  precedence  in  the  order  of  payment  are  debts  by  special 
contract ;  as  on  bonds,  covenants,  and  other  instruments  under 
the  seal  of  the  party  ;  all  these  must  be  paid  by  an  executor  or 
administrator  before  debts  by  simple  contract.  (^) 

It  must  be  observed,  however,  that  when  there  is  a  sufficiency 
of  assets  for  payment  of  debts,  an  executor  may  pay  simple  con- 
tract debts  not  bearing  interest  before  specialty  debts  bearing 
interest,  if  not  objected  to  by  the  specialty  creditors ;  and  the 
legatees  are  not  at  liberty  to  complain  of  the  order  of  pay- 
ment. (K) 

(a)  Harrison's  case,  5  Co.  28  I.  (d)  Rogers  v.  Danvera,  I  Mod.  165  ;  S. 

(i)  Wentw.  Off.  Ex.  273, 14th  ed. ;  Tol-  C.  1  Freem.  127. 

ler,  275.  (e)  Infra,  1013. 

(c)  Wentw.  Off.  Ex.  273,  14th  ed.;  3  (/)  Infra,  1021. 

Bac.  Abr.  81,  tit.  Exors.  L.  2  ;  Com.  Dig.  (g)  Pinchon's  case,  9  Co.  88  b. 

Admon.  C.  2.  (h)  Turner  v.  Turner,  1  Jac.  &  W.  39. 
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33  Vict.  c. 
46.    All 
specialty 
and  simple 
contract 
debts  of  de- 
ceased per- 
sons to 
stand  in 
equal  de- 
gree after 
1st  of  Jan- 
uary, 1870. 


But  now  by  stat.  32  &  33  Vict.  c.  46,  after  reciting  "  that  it  is 
expedient  to  abolish  the  distinction  as  to  priority  of  pay- 
ment between  specialty  and  simple  contract  debts  of  de- 
ceased persons,"  it  is  enacted  by  s.  1,  that  in  the  admin- 
istration of  the  estate  of  every  person  who  shall  die  on 
or  after  the  1st  day  of  January,  1870,  no  debt  or  liability 
of  such  person  shall  be  entitled  to  any  priority  or  pref- 
erence by  reason  merely  that  the  same  is  secured  by  or 
arises  under  a  bond,  deed,  or  other  instrument  under  seal, 
or  is  otherwise  made  or  constituted  a  specialty  debt ;  but 
all  the  creditors  of  such  person,  as  well  specialty  as  simple  con- 
tract, shall  be  treated  as  standing  in  equal  degree,  and  be  paid 
accordingly  out  of  the  assets  of  such  deceased  person,  whether  such 
assets  are  legal  or  equitable,  any  statute  or  other  law  to  the  con- 
trary notwithstanding.  Provided  always,  that  this  act  shall  not 
prejudice  or  affect  any  lien,  charge,  or  other  security  which  any 
creditor  may  hold  or  be  entitled  to  for  the  payment  of  his  debt. 
A  debt  for  rent  also  ranks  in  the  same  degree  as  a  debt  *  by 
obligation,  or  other  instrument  under  seal,  (i)  Nor  does 
it  make  any  difference  whether  the  rent  be  reserved  by 
lease  in  writing  or  by  parol ;  for  in  the  latter  case  the  rent  arises 
equally  from  the  profits  of  the  land,  and  is  regarded  as  a  debt  by 
specialty.  (^)  Nor  is  the  nature  of  a  debt  changed  by  the  deter- 
mination of  the  lease;  for  the  contract  remains  in  the  realty, 
though  the  right  of  distress  be  gone.  (J)  But  the  right  to  rank 
the  debt  as  a  specialty  is  incident  to  tenure  and  not  to  contract ; 
in  other  words,  to  privity  of  estate,  and  not  to  privity  of  contract. 
Therefore  the  right  cannot  exist,  unless  the  relation  of  landlord 
and  tenant  has  been  created ;  and  it  cannot  exist  with  respect  to 
lands  out  of  England,  (m) 


Kent. 


(«)  "Wentw.  Off.  Ex.  284,  Uthed. ;  Com. 
Dig.  Admon.  C.  2.  [In  New  York,  rent 
is  not,  in  the  absence  of  proof  of  peculiar 
circumstances,  a  preferred  demand.  Coop- 
er V.  Felter,  6  Lansing,  485.  See  Hovey 
V.  Smith,  1  Barb.  372.  As  to  rent  of  a. 
pew  in  church,  see  Johnson  v.  Corbett,  1 1 
Paige,  265.] 

{k)  Willett  V.  Earle,  1  Vern.  490 ;  Phil- 
lips V.  Lee,  1  Ereem.  262  ;  Gage  v.  Acton, 
1  Treem.  512  ;  S.  C.  Com.  Rep.  67  ;  Garth. 
511  ;  1  Salk.  325;    12  Mod.  288;  1  Ld. 
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Rayra.  515 ;  Holt,  309  ;  Thompson  v. 
Thompson,  9  Price,  471,  by  Wood  B. 
The  rule  is  the  same  in  equity.  Clough  v. 
French,  2  Coll.  277. 

(/)  Newport  v.  Godfrey,  3  Lev.  267 ; 
Thompson  v.  Thompson,  9  Price,  476. 

(m)  Vincent  v.  Godson,  1  De  G.  &  Sm. 
384 ;  4  De  G.,  M.  &  G.  546.  In  the  case 
of  tenant  pur  autre  vie,  where  the  life  has 
dropped  and  the  tenant  goes  on  occupying, 
the  reversioner  may  bring  his  action,  but 
he  can  only  recover  for  use  and  occupa- 
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It  was  holden  by  the  court  of  exchequer  in  Thompson  v. 
Thompson,  (n)  that  rent  due  for  the  half-year  commencing  before, 
and  ending  since  the  death  of  the  testator  or  intestate,  is  a  debt 
of  the  same  degree  as  rent  in  arrear  before  his  death.  And  it 
■would  appear,  from  the  expressions  of  the  judges  in  that  case,  (o) 
that  the  law  was  the  same  with  respect  to  rent  incurred  wholly 
after  the  death  of  the  testator  or  intestate,  upon  a  lease  made  to 
him.  But  it  is  laid  down  in  Wentworth's  Office  of  an  Execu- 
tor, (^)  that  an  executor  sued  for  debt  upon  a  bond  cannot  plead 
a  payment  of  rent  grown  due  since  the  testator's  death,  unless 
where  the  rent  *  is  greater  than  the  profits  of  the  land  in  the  ex- 
ecutor's time  ;  in  which  case  so  much  of  the  rent  as  exceeds  such 
profits  shall  stand  in  equal  degree  the  testator's  debt  with  other 
debts  by  specialty,  (q) 

The  recital  of  a  debt  under  hand  and  seal  has  been  held  to  be 
no  specialty  debt,  although  recited  in  a  deed  ;  for  it  must   What  is  a 
stand  on  its  own  force  ;  (r)  and  the  recital  of  its  exist-   debt : 
ence  does  not  of  itself  amount  to   an  implied  contract   recital  in  a 
under  seal  to  pay  it.  (s)     But  as  it  is  not  necessary,  in   f^i'tence''* 
order  to  constitute  a  covenant  to  pay,  that  there  should    of  a  debt: 
be  express  words  of  covenant  or  agreement,  (i)  it  may  be  that, 
by  reference  to  the  context,  the  intention  to  create  a  contract  is  so 
apparent  as  to  make  it  proper  to  imply,  from  an  acknowledgment 
of  so  much  money  being  due,  that  he  who  makes  the  acknowledg- 
ment meant  to  convert  the  simple  contract  into  a  specialty  debt,  (u) 
But  no  such  implication  ought  to  be  made,  unless,  on  the  fair  and 
honest  construction  of  the  deed,  it  appears  to  have  been  intended 
to  operate  by  way  of  agreement  to  pay.  (w) 


tion,  and  the  right  so  to  do  does  not  con-        (r)  Lacam  v.  Mertins,  1  Ves.  sen.  313. 

stitnte  a  specialty  debt.    3  De  G.,  M.  &        (s)  Iven  «.  Elwes,  3  Drew.  25.      See, 

G.  554,  by  Lord  Cranworth  C.  also,  the  cases  as  to  trust  deeds,  infra,  1018- 

(n)  9  Price,  464.  1020.     The  difficulty  of  implying  such  a 

(o)  9  Price,  471,  476.  contract  from  a  mere  acknowledgment  of 

(p)  Ch.  12,  p.  286,  14th  ed.  the  debt  is  increased  in  cases  where  the 

(?)  Wentw.  Off.  Ex.  ch.  12,  pp.  286,  290,  creditor  is  not  a  party  to  the  deed.     Stone 

14th  ed.    If  the  executor  enters,  he  may  v.  Van  Heythusen,  Kay,  721. 

be  charged  in  the  debet  and  detinet  for  the        {t)  See  Richardson  v.  Jenkins,  1  Drew. 

current  half-year's  rent,  which  commenced  477. 

before  the  testator  died.     The  Bailiffs  of        (u)  Kay,  725,  726. 

Ipswich  u.  Martin,  Cro.  Jac.  411;  Jevens         {v]  3  Drew.  34;    Marryat  v.  Marryat, 

V.  Harridge,  1  Saund.  1.   See  infra,  pt.  iv.  28  Beav.  224. 

bk.  II.  ch.  I.  §  II. 
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Call  under        ^  call  under  the  winding-up  acts,  though  the  share- 
winding-  .  . 
up  acts.       holder  has  executed  the  deed,  is  not  a  specialty  debt,  (x) 

Joint  and  If  the  testator  or  intestate  were  bound  in  a  joint  and 
boBd  of  several  obligation,  his  executor  or  administrator  may  pay 
testator.  jj.  ^^^  ^f  ^Jjq  estate  of  the  deceased,  and  plead  the  pay- 
ment to  other  actions  on  debts  of  equal  degree,  or  its  being  out- 
standing *  to  actions  on  simple  contracts.  («/)  So  when  two  are 
Executor  bound  jointly  and  severally,  and  one  dies,  and  makes  his 
co-obligor,  co-obligor  his  executor,  it'shall  be  in  the  power  of  such 
executor  to  discharge  his  debt,  which  he  himself  is  bound  for,  out 
of  the  testator's  estate,  and  plead  it,  or  give  it  in  evidence  in  bar 
to  other  creditors.  (»)  And  in  Rogers  v.  Danvers,  (a)  the  court 
said  it  was  very  common,  when  a  man  is  bound  as  surety  for  an- 
other, to  make  the  surety  executor,  that  he  may  have  the  power 
to  pay  the  debt  and  indemnify  himself. 

But  if  the  testator  or  intestate  be  bound  in  a  joint  obligation 
Joint  bond  °^^li  t^^^re  the  survivor  must  be  charged  out  of  his  own 
of  testator,  estate,  and  the  executors  or  administrators  of  the  de- 
ceased co-obligor  are  not  liable  on  the  instrument,  nor  can  they  set 
up  any  payment  of  it,  (6)  though  in  equity  the  representative  of 
the  deceased  joint  obligor  may  be  charged  pari  passu  with  the 
survivor,  where  the  court  sees  that  the  obligation,  although  joint 
in  form,  was  intended  to  be  joint  and  several.  This  subject  will 
be  investigated  hereafter,  (c)  when  the  general  question  of  the 
liability  of  executors  and  administrators  occurs. 

Where  the  testator  or  intestate  and  another  person  give  a  joint, 
Testator's  or  a  joint  and  several  bond,  the  one  as  principal  and  the 
having  '  other  as  surety,  and  the  surety  pays  the  bond,  either  in 
lmd%  *^^  lifetime  of  the  principal,  or  after  his  death,  the  surety 
cklt^'cred-  ^®  °^^^  ^  simple  contract  creditor  of  the  deceased,  (c^) 
itor:  Nor  shall   it  make  any  difference,  that  the   bond  has 


{x)  In  re  Koyal  Australian  Bank,  3  Sm.  (c)  Post,  pt.  iv.  bk.  n.  ch.  i.  §  ii. 

&  G.  272;  S.  C.  nomine  Robinson's  exec-  {d)  Copis  u.  Middleton,  1  Turn.  &Russ. 

utors'  case,  6  De  G.,  M.  &  G.  572.  224;  Jones  v.  Davids,  4  Russ.  C.  C.  277; 

(y)  Rogers  v.  Danvers,  1  Freem.  128 ;  "Warwick  u.  Richardson,   14   Sim.  281  ; 

Enys  V.  Donnithorne,  2  Burr.  1190.  Caulfield  *  Maguiie,  2  Jones  &  L.  164; 

{z)  Rogers  u.  Danvers,   1  Freera.  128;  Priestman  w.  Tindal,  24  Beav.  244 ;  Lock- 

S.  C.  1  Mod.  165.  hart  i,.  Reilly,  1   De   G.   &  J.  464.    [But 

(o)  1  Freem.  128.  see  Ex  parte  Ware,  5  Rich.  (S.  Car.)  Eq. 

(i)  lb ;  Richardson  v.  Horton,  6  Beav.  473 ;  Drake  v.  Coltraine,  Bnsb.  (N.  Car.) 

185.  Lavir,  300.] 
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been  assigned  to  the  surety ;  (e)  for,  after  the  assignment,  the  *  ac- 
tion on  the  bond  must  be  brought  in  the  name  of  the  obligee,  and 
payment  by  the  surety  would  be  an-  answer  to  the  demand.  (/) 
But  the  law  appears  to  have  been  altered  in  this  respect  by  the 
stat.  19  &  20  Vict.  c.  97,  s.  5,  by  which  such  a  plea  is  precluded. 
This  enactment  has  been  held  to  be  applicable  to  payments  made 
since  the  act  passed,  in  respect  of  contracts  made  before  that  pe- 
riod. (^)  And  independently  of  the  statute  where  the  bond  debt  of 
the  testator  has  been  paid,  not  by  the  surety  bound  in  the  same 
obligation  with  the  principal,  but  by  a  third  party  who  has  by  a 
separate  instrument  made  himself  liable  for  the  same  debt,  this 
reason  altogether  fails ;  because  the  original  bond  subsists,  and  if 
an  action  were  brought  upon  it,  payment  could  not  be  pleaded. 
Thus,  in  Hodgson  v.  Shaw,  (A)  Richard  Shaw  and  Henry  Shaw, 
in  February,  1812,  had  executed  a  joint  and  several  bond  to  secure 
the  sum  of  2,220L  and  interest  as  principals  to  one  Wilkinson. 
In  March,  1813,  Wilkinson  died,  and  in  the  following  August, 
Richard  Shaw  died.  In  January,  1816,  the  executors  of  Wilkinson 
obtained  from  Henry  Shaw,  as  principal,  and  John  Whaley,  as  his 
surety,  another  bond  for  2,420?.,  being  part  of  the  sum  of  2,623L 
then  due  on  the  original  bond,  with  interest.  Whaley  died  in 
July,  1818,  having  previously  made  some  payments,  on  account  of 
the  bond  of  1816,  to  Wilkinson's  executors ;  and  after  Whaley's 
death,  other  payments  were  from  time  to  time  made  by  his  repre- 
sentatives out  of  his  estate  in  discharge  of  what  was  due  in  respect 
of  that  bond  ;  and  in  consideration  of  those  payments,  Wilkinson's 
executors,  in  June,'  1830,  assigned  the  original  bond  to  Whaley's 
representatives.  And  it  was  held  by  Lord  Brougham  (reversing 
the  decree  of  Sir  J.  *  Leach  M.  R.),  on  a  suit  to  administer  the 
estate  of  Richard  Shaw,  that  they  were  entitled,  by  virtue  of  this 
assignment,  to  rank  as  specialty  creditors  of  Richard  Shaw's  estate, 
in  respect  of  the  payments  made  by  Whaley,  or  out  of  his  estate, 
on  the  second  bond,  to  the  extent  of  the  penalty  in  the  assigned 
bond. 

(e)  Jones  v.  Davids,  4  Euss.  C.  C.  277.  278 ;  Lancaster  v.  Bvors,  10  Beav.  266 

[But  see  Goodyear  v.  Watson,  14  Barb.  Watts  v.  Symes,  16  Sim.  640. 
481.]  (g)  Lockhart  v.  Eeilly,  1  De  G.  &  J. 

{/)  Gammon  v.  Stone,  I  Ves.  sen.  339  ;  464  ;  In  re  Cochran's  Estate,  L.  E.  5  Eq. 

Woffington  V.  Sparks,  2  Ves.  sen.   569.  Cas.  209. 
See,  also,  Dowbiggen  v.  Bourne,  2  Y.  &        (h)  3  My.  &  K.  183. 
Coll.  462  ;  Armitage  v.  Baldwin,  5  Beav. 
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A  sum  due  from  an  administrator,  who  has  entered  into  an  ad- 
Sum  due  ministration  bond,  at  his  death,  to  the  estate  of  his  intes- 
minStra-  ^^.te,  is  not  a  specialty  debt  due  to  the  administrator  de 
tion  bond.     J,onis  non.  (i) 

A  bond  or  covenant  merely  voluntary  shall  be  postponed  to 
Voluntary  simple  Contract  debts,  which  are  bond  fide  owing  for 
covenants,  valuable  Consideration,  (i^)  but  such  bond  or  covenant,  if 
not  to  the  prejudice  of  creditors,  must  be  paid  by  the  executor, 
and  in  preference  to  legacies.  (/)  For  a  bond  or  covenant,  how- 
ever voluntary,  transfers  a  right  in  the  lifetime  of  the  obligor ; 
whereas  legacies  arise  from  the  will,  which  takes  effect  only  from 
the  testator's  death,  and  therefore  they  ought  to  be  postponed  to 
a  right  created  in  his  lifetime.  (^) 

Accordingly  it  has  been  held  that  the  payment  of  the  expenses 
of  the  reconveyance  of  mortgaged  premises  to  the  real  representa- 
tive, and  the  costs  of  an  ejectment  to  recover  the  mortgaged  prem- 
ises, ought  to  be  postponed  by  an  executor  to  the  payment  of  an 
annuity  creditor  by  voluntary  deed.  And  further,  that  an  execu- 
tor cannot,  as  against  such  voluntary  creditor,  be  allowed  a  pay- 
ment made  out  of  the  assets  on  account  of  a  mortgage  debt, 
created  by  an  *  ancestor  of  the  testator,  to  whom  the  mortgaged 
estate  had  descended.  (T) 

In  a  modern  case,  (m)  a  husband  made  a  postnuptial  settlement 
of  4,000Z.  in  favor  of  his  wife  and  children ;  and  then,  in  consid- 
.  eration  of  the  4,0001.  expressed  to  have  been  lent  to  him  by  the 
trustees  of  the  settlement,  he  made  a  mortgage  to  them  of  a  real 
estate  to  secure  that  sum,  and  covenanted  to  repay  it.  The  hus- 
band never,  in  fact,  paid  the  4,000L  to  the  trustees ;  nevertheless, 
it  was  hold  en  by  Sir  John  Leach  V.  C.  that  they  were  specialty 
creditors  of  the  husband.  Further,  it  has  been  held  that  a  vol- 
untary bond,  assigned  for  value,  ought,  in  the  administration  of 

(i)  Parker  v.  Young,  6  Beav.  261  ;  ante,  8  Hare,  310;  Dawson  v.  Kearston,  3  Sm. 

537.  &  G.  314;  Hales  v.  Cox,  32  Beav.   118. 

(t'  )  [Stephens  v.  Harris,  6  Ired.  Eq.  Creditors  by  specialty,  who  are  mere  vol- 

57.]  unteers,  as   against  the  devisees  of  the 

(j)  Jones  V.  Powell,  1  Eq.  Cas.  Abr.  debtor,  have  a  right  to  stand  in  the  place 

84,   pi.   2  J    Cray  v.   Rooke,   Cas.    temp,  of  mortgagees.     2  My.  &  K.  769. 

Talb.  156;  Loeffes  v.  Lewen,  Prec.  Chan.  (i)  Toller,  283. 

370;  Lechmere  u.  Carlisle,  3  P.   Wms.  (/)  Edwards  u.  Edwards,  2  Cr.  &  M. 

222  ;  Lady  Cox's  case,  3  P.  Wms.  339 ;  Lo-  612  ;  S.  C.  4  Tyrwh.  438. 

mas  V.  Wright,  2  My.  &  K.  769  ;  Watson  (m)  Tanner  v.  Byne,  1  Sim.  160. 
V.  Parker,  6  Beav.  283 ;  Cox  v.  Barnard, 
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assets,  to  stand  upon  the  same  footing  as  a  bond  originally  given 
for  value.  And  accordingly  it  veas  decided  that  the  assignee  for 
value  of  an  equitable  interest  in  the  money  payable  under  a  vol- 
untary bond,  was  entitled  to  rank  as  a  specialty  creditor  for  value 
against  the  assets  of  the  obligor,  (n) 

An  executor  has  no  authority  to  pay  a  bond  founded  on  an 
usurious  contract  (given  when  by  law  usury  was  prohib-    Bond  usu- 
ited),   or   a  bond  ex  turpi  eausd ;   such  payment  will   ^turpi°'' ^ 
amount  to   a   devastavit,  as   well   against    legatees   as   ««"^'' 
against  creditors,  (o) 

In   the   distribution    of   the   separate   property   of   a   married 
woman,  as  assets  after  her  death,  a  bond  debt  is  not  en-   ^°^^  J"** 
titled  to  a  priority ;  for  the  bond  merely  as  a  bond  is   covert. 
void,  (p) 

A  demand  arising  from  a  covenant  is  a  specialty  debt  of  the 
same  nature  as  one  due  on  bond,  (^q)  Thus,  if  a  contract  ^°^tTdue^' 
*  be  entered  into,  under  hand  and  seal,  for  the  purchase  by- 
of  an  estate,  and  the  vendee  dies,  the  vendor  is  a  creditor  by  spe- 
cialty ;  and  if  the  whole  personal  estate  be  not  more  than  adequate 
to  pay  for  the  estate,  at  law  he  may  compel  the  executor  to  ex- 
haust the  assets  in  his  favor  to  the  disappointment  of  all  the 
simple  contract  creditors,  while  the  purchased  estate  will  descend 
to  the  heir  free  from  all  simple  contract  debts ;  (r)  though  (as 
will  hereafter  appear)  equity  might  marshal  the  assets  in  their 
favor,  (s)  A  demand  arising  from  a  covenant  is  equally  a  debt 
by  specialty,  whether  it  be  for  a  specific  sum,  or  whether  it  sound 
merely  in  damages,  (t) 

(n)  Payne  o.  Mortimer,  4  De  G.  &  J.  (r)  Broome  v.  Monck,  10  Ves.  620,621. 

447.  But  see   the  stat.  3  &  4  W.  4,   c.   104  ; 

(o)  Winchcombe  v.  Bishop  of  "Winches-  _  post,  pt.  iv.  bk.  i.  ch.  ii.  §  i. 

ter,  Hob.  167,  cited  1  Brown).  33;  Robin-  (s)  Infra,  pt.  iv.  bk.  x.  ch.  ii.  §  ii. 

son  V.  Gee,  1  Ves.  sen.  254.  (t)  Plumer  v.  Marchant,  3  Burr.  1380 

(p)  Anon.  18  Ves.  258.  (cited  3  Ad.  &  El.  858) ;  Fremoult  v.  De- 

(q)  [Daves  v.  Haywood,  2  Dev.  &  Bat.  dire,    1   P.   Wms.  429 ;   Langley  v.  Pur- 

Eq.  313.]     Where  A.  covenanted  with  B.  long,   1   Dick.   315;  Chevely  v.  Stone,  2 

to  pay  him  a  certain  sum,  by   bills  of  ex-  Dick.  782 ;  Musson  u.  May,  3  Ves.  &  B. 

change  to  be  drawn  by  B.  upon  and  ac-  197;    Watson   o.   Parker,   6   Beav.   283; 

cepted  by  A.,  and  A.  only  gave  B.  a  bill  Powdrell  v.  Jones,  2  Sm.  &  G.  305 ;  S.  C. 

for  part  of  the  sum,  and  that  bill  was  dis-  lb.  335.    But  see  De  Tastet  v.  Shaw,  post, 

honored ;  it  was  held  that  B.  was  a  spe-  1044.     Where  a  testator  has  entered  into 

cialty  creditor  of  A.  for  the  whole  sum.  a  voluntary  covenant  to  pay  an  annuity, 

Copland  v.  Martin,  9  Sim.  433.  the  annuitant  has  been  held  a  specialty 
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In  Bailey  v.  Lloyd,  (m)  the  deceased,  in  the  year  1779,  in  con- 
templation of  his  marriage,  covenanted  for  the  payment  of  dfiOOl. 
within  three  months  after  his  decease,  for  the  benefit  of  the  chil- 
dren of  the  marriage.  In  1815,  upon  the  marriage  of  one  of  sach 
children  (a  daughter),  he  executed  a  deed,  which  recited,  that  it 
had  been  agreed  that,  by  way  of  additional  portion  for  her,  he 
should  enter  into  a  covenant  that  she  should  have  an  equal  share 
at  least  with  his  other  children  of  the  real  and  personal  estate 
which  he  should  be  entitled  to  at  his  decease,  after  payment  of 
his  debts.  This  recital  was  followed  by  a  covenant,  that  his  heirs, 
&c.  should  within  three  calendar  months  after  his  death  convey  to 
the  trustees  of  her  settlement  a  share  of  his  real  and  personal 
estate,  equal  to  the  share  which'  any  other  of  his  children  *  should 
have  had  or  be  entitled  to.  Upon  this  death  a  question  arose, 
whether  the  two  covenants  ought  to  be  satisfied  ratably,  or 
whether  the  3,000Z.,  due  under  the  covenant  in  the  deed  of  1779 
was  to  be  paid  in  full,  before  any  part  of  the  assets  could  be  ap- 
plied in  satisfaction  of  the  covenant  in  the  daughter's  marriage 
settlement.  And  it  was  held  by  Sir  John  Leach  M.  R.  that  the 
3,000Z.  due  under  the  covenant  of  1779  was  to  be  paid  before  any 
part  of  the  assets  could  be  applied  in  satisfying  the  covenant  con- 
tained in  the  deed  of  1815. 

In  Graham  v.  Wickham,  (x)  a  father  on  the  marriage  of  his  son 
covenanted  to  give  and  bequeath  by  will  to  the  son,  or  if  he  should 
die  in  the  father's  lifetime,  leaving  his  wife  surviving,  then  to  the 
wife  the  sum  of  2,500Z.,  to  be  held  on  the  trusts  of  the  settlement. 
The  father  died  insolvent.  And  it  was  held  that  the  covenant 
was  not  to  be  construed  as  affecting  only  assets  applicable  to  pay- 
ment of  legacies,  but  created  a  specialty  debt  against  his  estate.  («/) 

Breaches  of  trust  are,  generally  speaking,  considered  as  simple 
Breaches  Contract  debts,  (s)  But,  in  some  cases,  they  amount  to 
of  trust.  breaches  of  agreement  under  hand  and  seal ;  and  they 
will,  in  such  instances,  be  regarded  as  debts  by  specialty.     Thus, 

creditor  on  his  real   estates,  though  the        (z)  Cas.  temp.  Talb.  110;  Vernon  v 

annuity  did  not  become  in  arrear  till  after  Vawdry,  2  Atk.  119  ;  Baily  v.  Ekins,  2 

the  testator's  death.    Jenkins  v.  Briant,  6  Dick.  632.    The  party  injured  by  a  devas- 

Sim.  603.  tavit  ie  but  a  simple  contract  creditor  of 

(u)  5  Russ.  330.  the   executor.     Charlton   v.  Low,   3    P. 

(x)  I  De  G.,  J.  &  S.  474.  Wms.  331. 

{y)  See,  also,  Eyre  u.  Monro,  3  Kay  & 
J.  305. 
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in  Gifford  v.  Manley,  (a)  two  persons  named  Buckingham  and 
Jones  were  trustees  of  a  sum  of  money,  to  be  put  out  at  interest, 
under  a  deed  by  which  neither  of  them  was  to  answer  for  the 
other.  Buckingham  received  a  sum  of  money  under  the  trust, 
and  gave  a  writing  under  hand  and  seal,  acknowledging  it,  and 
that  Jones  had  received  no  part  of  it.  Buckingham  died,  having 
never  placed  out  the  money  he  had  so  received.  The  question 
was,  whether  this  was  to  be  looked  upon  as  a  simple  contract  debt 
only,  or  as  a  specialty  *  debt.  And  Lord  Talbot  C.  held  clearly 
that  it  was  the  latter.  So  in  Benson  v.  Benson,  (5)  it  was  agreed, 
by  articles  before  marriage,  that  a  sum  of  money  should  be  in- 
vested in  a  purchase  of  lands  to  be  settled  on  the  husband  and 
wife  for  their  lives  ;  remainder  to  the  heirs  of  the  body  of  the  wife 
by  the  husband  ;  remainder  to  the  heirs  of  the  husbamd.  The 
husband  received  the  whole  sum  ;  the  wife  died,  leaving  a  son 
and  three  daughters  ;  after  which  the  husband  died  intestate,  and 
the  eldest  daughter  took  out  administration  to  him.  The  son 
brought  a  bill  against  his  sister  (the  administratrix)  to  have  the 
money  paid  to  him,  electing  that  it  should  not  be  laid  out  in 
land,  (c)  An  objection  was  then  raised  that  this  was  not  a  debt 
by  specialty,  from  the  intestate,  but  only  by  simple  contract,  there 
being  no  express  contract  from  the  intestate  by  the  articles  to  pay 
it ;  so  that  it  was,  at  most,  but  a  breach  of  trust,  as  money  received 
and  misapplied.  But  the  master  of  the  rolls  (Sir  John  Trevor) 
held  that  it  was  a  debt  by  specialty,  and  to  be  paid  in  that  degree  ; 
for  it  was  agreed  by  the  articles  (to  which  the  husband  was  a 
party),  that  it  should  be,  within  such  a  time,  laid  out  in  land ; 
and  the  husband  having  received  it,  and  not  having  laid  it  out,  had 
broken  that  agreement ;  and  an  agreement  under  hand  and  seal, 
by  deed,  was  a  covenant,  and,  consequently,  a  specialty.  So  in 
Mavor  v.  Davenport,  (cZ)  it  was  agreed  bj'  deed  between  A.  and 
B.  that  a  sum  in  the  hands  of  A.,  but  belonging  to  B.,  should  be 
laid  out  in  the  funds  in  A.'s  name,  in  trust  for  B.  A.  died,  never 
having  invested  the  money.  And  it  was  holden,  that  B.  was  a 
specialty  creditor  of  A.  for  the  amount.  Again,  in  Turner  v. 
Wardle,  (e)  a  testator  bequeathed  his  personal  estate  to  A.,  B., 

(a)  Cas.   temp.   Talb.   109,   cited    and  (c)  See  ante,  658,  note  (h). 

commented  on  by  Wood  V.  C,  Kay,  724,  {d)  2  Sim.  227. 

725.  (e)  7  Sim.  80. 

(/))  I  P.  Wms.  130. 
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and  C,  his  executors,  in  trust  to  invest  two  sums  of  600Z.  in  their 
names,  for  his  daughters  for  life,  and  after  their  deaths,  for  their 
children.  A.  and  B.  alone  acted.  A.  paid  the  interest  of  the  two 
sums  to  the  daughters,  but  did  not  invest  the  principal.  B.  exe- 
cuted a  mortgage  to  A.  and  C.  for  securing  1,300Z.,  part  of  the 
*  testator's  estates  possessed  by  him,  and  died.  His  executors 
paid  off  the  1,300Z.,  and  A.  and  C.  joined  in  assigning  the  mort- 
gage to  them,  and  in  signing  a  receipt  for  the  money.  A.  died, 
having  executed  a  deed  poll,  reciting  that  the  testator  gave  all  his 
personal  estate  to  A.,  B.,  and  C,  upon  certain  trusts  mentioned 
in  his  will,  and  acknowledging  that  A.  had  received  the  whole 
1,300Z.,  and  that  C.  joined  in  the  assignment  and  receipt  for  con- 
formity only.  And  it  was  held  by  Sir  L.  Shadwell  V.  C.  that 
under  the  deed  poll  the  cestui  que  trusts  of  the  two  sums  of  600?. 
were  specialty  creditors  of  A.  (/) 

But  it  must  be  understood  that  if  there  is  nothing  more  than  a 
conveyance  on  trust,  that  does  not  amount  to  any  contract  on  the 
part  of  the  trustee.  There  must  be  some  words  to  raise  a  cove- 
nant. (^)  Accordingly,  in  Adey  v.  Arnold,  (A)  Lord  St.  Leon- 
ards stated  the  law  to  be  that,  as  a  general  proposition,  it  is  clear 
a  breach  of  trust  does  not  constitute  a  specialty  debt ;  and  that 
the  court  could  not  raise  a  covenant  without  necessity,  (i)  And 
whatever  the  language  of  the  trust  deed  may  be,  it  should  seem 
that  a  breach  of  trust  cannot  be  held  to  be  a  specialty  debt  in  any 
case  where  the  trustee  has  not  executed  the  deed,  (/c) 

In  the  class  of  debts  by  specialty  are  also  debts  by  mortgage, 
Debts  by  where  there  is  a  bond  or  covenant  for  the  payment  of 
mortgage,  ^j^g  money.  (Z)  If  there  be  neither  the  one  nor  the  other, 
still  the  mortgage  debt  is  payable  out  of  the  personal  assets, 
since  every  loan  creates  a  debt  from  the  borrower,  whether  there 
be  a  bond  or  covenant  for  payment  or  not.  (m)     But  *such  a 

(/)   See,  also.   Wood  u.  Hardisty,  2  (k)   Richardson   v.  Jenkins,   1    Drew. 

Coll.  542,  accord.  477. 

(g)  See  the  cases  cited  as  to  effect  of  (/)   Galton  v.  Hancock,  2   Atk.  435 ; 

recitals  in  the  trust  deed,  ante,  1012.  [Moore  «.  Dortie,  2  Geo.  84.    See  Goepp's 

(A)  2  De  G.,  M.  &  G.  432,  437.    See,  Appeal,  15  Penu.  St.  421 ;  State  w.  Mason, 

also,  Lockhart  v.  Eeilly,  4  De  G.  &  J.  464.  21  Ind.  171.] 

(i)  See,  also,  accord.  Wynoh  v.  Grant,  (m)  Howell  v.  Price,  1  P.  Wms.  291, 

2  Drew.  312 ;  Holland  u.  Holland,  L.  R.  294;  Cope  v.  Cope,  2  Salk.  449  ;  Balsh  v. 

4  Ch.  App.  449  ;  Isaacson  v.  Harwood,  L.  Hyham,  2  P.  Wms.  455  ;  King  k.  King,  3 

R.  3   Ch.  App.  225.     See,  also,  Courtney  P.  Wms.  358. 
V.  Taylor,  7  Scott  N.  R.  749,  accord. 
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debt  it    should  seem,   "will   only  rank   as   one  by   simple   con- 
tract, (w) 

Witb  regard  to  debts  by  bond,  the  executor  or  administrator  is 
bound  to  pay  such  a  debt  before  debts  by  simple  con-  J"'"''^. 
tract,  although  the  bond  be  not  yet  due.  (o)  Hence  if  specialty. 
an  action  be  brought  against  an  executor  on  the  simple  contract 
of  his  testator,  he  may  plead  that  his  testator  entered  into  a  bond 
payable  at  a  future  day,  and  it  shall  cover  assets  to  the  amount 
of  the  sum  payable  by  the  condition,  (p) 

So  if  a  statute  or  recognizance  be  for  the  payment  of  a  sum  of 
money  at  a  day  certain,  although  the  day  be  not  arrived,  yet  it 
is  a  debt  of  the  same  class  with  other  statutes ;  for  it  is  a  present 
and  immediate  duty  to  be  discharged  at  a  future  period.  (c[) 

But  where  there  are  two  debts  upon  specialties,  and  of  one  the 
day  of  payment  is  past,  and  of  the  other  the  day  of  *  payment 
is  not  come,  the  executor  may  not  pay  the  latter  debt  before  the 
former,  (r) 

With  respect  to  contingent  securities,  such  as  bonds  to  save 
harmless,  they  shall  not  stand  in  the  way  of  debts  of  in-  9°/'''?sei>t 
f erior  degree.     Therefore  a  debt  by  bond  shall  be  sat-   specialty. 

(n)  Coote,  Mortg.  509.  A  man,  said  tion  so  generally  as  it  is  stated  in  there- 
Lord  Thurlow,  in  Ancaster  v.  Mayer,  1  port ;  but  to  confine  it  to  the  case  of  a 
Bro.  C.  C.  464,  465,  mortgages  his  estate  bond  payable  on  a  contingency ;  with  re- 
without  covenant,  yet,  because  the  money  spect  to  which  the  law  so  understood  is  in 
is  horrowed,  the  mortgagee  becomes  a  sim-  accordance  with  all  the  authorities.  The, 
pie  contract  creditor.  [In  Indiana,  if  the  true  rule,  it  is  submitted,  appears  to  be 
mortgagee  seeks  payment  of  his  debt  from  that  where  it  is  uncertain  whether  any- 
the  estate  of  a  deceased  mortgagor,  who  thing  will  ever  become  payable  on  the 
was  not  seised  of  the  mortgaged  property  special  security,  it  shall  not  stand  in  the 
at  the  time  of  his  death,  his  claim  will  be  way  of  the  payment  of  simple  contract 
classed  with  the  general  debts.  Rogers  v.  debts ;  but  where  a  sum  will  certainly  he- 
State,  6  Ind.  31.]  come  due,  though  on  a  future  day,  the  spe- 

(o)  Woodshaw  u.  Fulmerstone,  1  Leon,  cial  security  is  entitled  to  priority,  like  any 

187  ;  Lemun  v.  Fooke,  3  Lev.  57.  other  obligation  of  its  class.     See  accord. 

(p)  Buckland  v.  Brook,  Cro.  Eliz.  315  ;  Atkinson  v.  Grey,  1  Sm.  &  G.  577,  581. 
Lemun  v.  Fooke,  3  Lev.   57 ;  Bank  of        {q)  Robson  v.  Francis,   1   Roll.  Abr. 

England  v.  Morrice,  Cas.  temp.  Hardw.  925 ;  Exora.  Q.  2 ;  S.  C.  Bridgm.   79  ;  1 

228.     However,   in  Norman  v.  Baldry,  6  Roll.   Rep.   405,   pi.    36;  S.  C.  cited   by 

Sim.  622,  Sir  L.  Shadwell  V.  C.  is  re-  Vaughan  C.  J.  Vangh.  103 ;  Goldsmith  v. 

ported  to  have  said  that  he  had  always  Sidnor,  1  Roll.  Abr.  925,  926,  pi.  4;  S.  C. 

understood  the  law  to  be,  that  an  executor  Cro.  Car.  362. 

who  had  paid  simple  contract  debts  of  his        (r)  1  Roll.  Abr.  927,  tit.  Exors.  R.  pi.  5 

testator,  a  bond  being  in  existence,  but  (citing  Doctor  and  Stud.  77  6,  9  E.  4, 13) ; 

not  then  payable,  ought  to  be  allowed  Wentw.  Off.  Ex.  ch.  12,  p.  277,  278,  14th 

those  payments.     Probably   the   learned  ed. ;  Treat,  on  Eq.  bk.  4,  pt.  2,  c.  2,  o.  2. 
judge  did  not  intend  to  apply  the  observa-  [1022] 
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isfied  before  a  statute  to  perform  covenants,  which  covenants  are 
not  broken,  (s)  It  has  further  been  held,  that  if  the  condition 
of  a  recognizance  be  for  the  payment  of  1001.  to  an  infant  when 
he  comes  to  his  full  age,  the  recognizance  during  the  infancy  is  no 
bar  to  debt  upon  bond,  because  it  is  uncertain  whether  ever  any- 
thing shall  be  paid  upon-  the  recognizance  ;  for  the  infant  may  die 
before  his  full  age,  and  then  nothing  shall  be  paid,  (t)  So  the  pay- 
ment of  a  simple  contract  debt  before  a  bond  conditioned  for  in- 
demnity is  good,  if  no  breach  of  the  condition  has  taken  place,  (u) 
And  if  subsequently  to  the  payment  of  the  simple  contract  debt, 
the  contingency  should  happen,  and  the  bond  be  put  in  suit,  it 
will  be  a  good  defence  for  the  executor,  that  he  has  paid  the  sim- 
ple contract  debt,  and  has  no  more  assets  wherewith  to  satisfy  the 
bond,  (a;) 

*  In  a  modern  case,  (?/)  the  testator  had  entered  into  a  cove- 
nant with  the  plaintiff,  for  securing  to  him  an  annuity  for  his  life, 
and  had  executed  a  warrant  of  attorney,  as  a  further  security,  but 
judgment  had  not  been  entered  up  under  it.  The  bill  prayed  for 
an  account  of  the  testator's  assets,  and  that  the  defendants,  his 
executors,  might  be  ordered  to  set  apart  a  sufficient  part  of  the 
assets  to  answer  the  future  payments  of  the  annuity ;  and  that  in 
the  mean  time  they  might  be  restrained  from  parting  with  any  of 
the  assets,  either  to  the  creditors  or  legatees  of  the  testator.  Some 
of  the  testator's  simple  contract  debts  remained  unpaid,  but  the 
annuity  was  not  in  arrear,  and  the  executors  had  a  balance  in 
hand.  And  it  was  contended  that  the  relief  asked  was  fre- 
quently granted   in    the   case  of   the  legatees,  (s)      But  Sir  L. 

(s)  Harrison's  case,  5  Co.  28  6;  Philips  Cro.  Jac.  8,  where  all  the  court  agreed, 

V.  Echard,  Cro.  Jac.  8  ;  Miles  v.  Sherfield,  that  if  an  executor  pay  debts  upon   an 

Cro.  Jac.  102 ;  Woodcock  v.  Hern,  Golsb.  obligation,  before  a  statute  is  broken,  and 

142,  pi.  57.  afterwards  a  covenant  is  broken,  whereby 

(t)  Holden  by  Doderidge  and  Haughton  suit  is  upon  that  statute,  payment  of  the 

JJ,,  Montague  J.  dissentiente,  in  Robinson  debt   upon  the  obligation,   and   that  he 

!'.  Francis,  Bridgm.  79 ;  S.  C.  1  Roll.  Abr.  hath  no  more  in  his  hands  of  the  testa- 

925,  tit.  Exors.  Q.  pi.  3 ;  1  Roll.  Rep.  405,  tor's  goods,  is  a  good  bar  against  the 

pi,  36.  statute.     However,  in  Woodcock  v.  Hern, 

(w)  Eeles  v.  Lambert,  Aleyn,  40;  S.  C.  Goldsb.  142,  pi.  57,  the  reporter  assumes, 

cited  in  Lancy  v.  Fairechild,  2  Vern.  101  ;  that  if  the  executor  pays  the  debt  and  the 

Hawkins  v.  Day,  Ambl.  160;  S.  C.  Dick,  statute  is  broken,  he  would  be  chargeable 

155 ;  S.  C.  Harg.  MSS.  No.  471,  p.  218 ;  by  a  devastavit  of  his  own  proper  goods. 

Ambl.  803,  in  Mr.  Blunt'sed.  {y)  Read  v.  Blunt,  5  Sim.  567. 

{x)  See  Collins  v.  Crouch,   13  Q.  B.  [z]  Slanning  v.  Style,  3  P.  Wms.  336. 

542,  accord.     See,  also.  Philips  v,  Echard,  The  question,  whether  an  annuitant  under 
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Shadwell  V.  C.  refused  the  motion  for  an  injunction,  and  said, 
that  "  if  there  was  anything  like  misapplication  of  assets  in  this 
case,  that  would  be  a  reason  for  the  court  interfering.  The  ex- 
ecutors may,  by  law,  the  day  before  an  instalment  of  the  annu- 
ity becomes  due,  apply  the  whole  of  the  assets  to  pay  the  simple 
contract  debts,  (a)  The  case  of  a  bond  creditor  is  different ;  for, 
when  the  condition  of  a  bond  is  broken,  the  whole  penalty  is  due. 
Here  no  case  has  *  been  made  out  of  probable  misapplication  of 
assets ;  and  certainly  none  has  been  made  out  of  the  past  misap- 
plication." 

However,  where  the  contingency  has  taken  place  by  a  breach 
of  the  condition,  the  securities  will  stand  in  the  same  rank  as  other 
specialties,  and  the  conusees,  obligees,  or  covenantees  may  enforce 
their  claims  under  them,  as  specialty  creditors,  whether  the  debt 
is  ascertained,  or  the  damages  are  unliquidated.  Thus,  in  Cox  v. 
Joseph,  (6)  the  testator  had  executed  a  bond  in  2,800Z.  conditioned 
to  indemnify  the  obligee  against  another  bond  for  800?.  which  he 
had  executed  jointly  with  the  testator  as  surety  for  the  debt  of 
the  testator,  in  whose  lifetime  the  8001.  had  become  due,  and  were 
still  unpaid.  And  it  was  held  a  good  plea  in  bar  by  the  execu- 
trix, to  a  simple  contract  creditor,  that  the  bond  for  2,800Z.  was 
unpaid,  and  that  she  had  not  assets  more  than  sufficient  to  satisfy 
the  penalty  of  it.  So  in  Musson  v.  May,  (c)  the  intestate  and 
another  were  jointly  indebted  as  partners,  and  the  intestate,  for 
a  valuable  consideration,  on  dissolving  partnership,  covenanted 
that  he  alone  would  pay  the  joint  debts,  and  indemnify  his  part- 
ner against  them.  The  intestate  died,  leaving  partnership  debts 
undischarged.  And  Sir  Wm.  Grant  held  that  the  covenantee  was 
to  be  considered  as  a  specialty  creditor  under  the  covenant,  at  the 
time  of  the  death  of  the  intestate. 

a  will,  has  a  right  to  have  an  adequate  the  case  fell  within  the  rule  (above  stated) 

portion  of  the  assets  set  aside  for  the  sat  as  to  the  priority  of  simple  contract  debts 

isfaction  of  his  legacy,  turns  on  an  entirely  payable  in  prmsenti  to  contingent  debts  by 

different  principle,  connected  with  the  ap-  '  specialty.    But  since  the  stat.  4  W.  4,  c. 

propriation  of  legacies  payable  in  futuro.  22,  s.  2  (see  ante,  831 ),  the  claim  of  the 

As  to  which,  see  post,  pt.  iii.  bk.  iii.  ch.  personal  representatives  of  the  annuitant 

IT.  §  IV.  for  an  apportionment  may,  perhaps,  stand 

(a)  As  the  law  stood,  at  the  time  of  on  a  different  footing,  and  be  entitled  to 

this  decision,  the  annuity  could  not  have  priority,  as  being  a  debt  certain  by  spe- 

been  apportioned  ;  and  therefore,  the  debt  cialty.     See  ante,  1021,  note  (p). 

was  contingent  on  the  event  of  the  annui-  (6)  5  T.  E.  307. 

tant  living  till  the  day  of  payment;  and  (c)  3  Ves.  &  B.  194. 
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An  early  decision  (<?)  appears  to  regard  securities  for  indem- 
nity given  to  a  surety  by  his  principal,  in  respect  of  a  bond  already 
jointly  entered  into  by  them,  rather  as  specialty  debts  due  in  fu- 
ture, than  as  contingent  debts.  In  that  case  the  testator  acknowl- 
edged a  recognizance  in  the  nature  of  a  statute  staple,  whereof 
the  defeasance  was,  that,  whereas  the  conusee  and  testator  were 
bound  in  a  bond  to  B.,  a  stranger,  for  the  debt  of  the  testator, 
and  as  his  surety,  with  condition  *for  payment  of  lOOZ.  at  a  day 
yet  to  come,  it  was  granted  by  the  said  defeasance,  that  if  the 
testator,  his  executors,  or  assigns,  paid  the  100^.  to  B.  at  the 
day,  then  the  statute  should  be  void.  And  it  was  holden,  that, 
though  in  this  case  the  day  of  payment  was  not  yet  come,  and 
though  it  was  a  collateral  sum  to  be  paid  to  a  stranger  to  the  stat- 
ute, and  not  to  the  conusee,  and  so  no  duty  to  the  conusee,  and 
peradventure  the  heir  of  the  testator  would  pay  the  money  at  the 
day,  yet  inasmuch  as  it  was  for  payment  of  the  money  certain, 
for  which,  by  intendment,  the  executor  would  be  charged,  the  ex- 
ecutor might  plead  this  statute,  in  bar  of  an  action  of  debt  upon 
a  bond,  before  the  day  of  payment  came. 

Last  in  order  of  payment  are  debts  on  simple  contract ;  as  on 
Debts  by      bills  or  notes  not  under  seal,  and  verbal  promises,  or  such 

simple  con-  ,  ^ 

tract.  as  are  implied  in  law. 

Of  debts  of  this  nature,  those  due  to  the  king  shall,  it  seems,  be 
satisfied  before  debts  due  to  subjects,  (e)  The  wages,  also,  of  do- 
mestic servants  and  of  laborers,  are  considered  by  some  authori- 
ties to  be  entitled  to  a  preference.  (/) 

It  was  resolved  in  Snelling's  case,  ( ^)  that  the  custom  of  Lon- 
don was  good,  that  if  a  citizen  of  London  dies  intestate,  indebted 
to  another  citizen  by  simple  contract  made  within  *  the  city,  the 

(d)  Goldsmith  v.  Sidnor,  1  Roll.  Abr.  within  the  statute  seems  to  refer  to  the 
925,  tit.  Exors.  Q.  pi.  4 ;  S.  C.  Cro.  Car.  doctrine,  that  an  action  of  debt  would  lie 
362.  for  them,  against  an  executor,  but  not  for 

(e)  3  Bac.  Abr.  80,  tit.  Exors.  L.  2.         .  other  wages.    That  difference,  however, 
(/)  2B!.  Com.  511;  Toller,  286.     It  is    appears  to  have  ceased  to  be  of  any  im- 

difficult  to  point  out  any  legal  ground  on  portance,  since  it  has  been  established  that 

which  such  preference  can  be   claimed,  assumpsit  lies  against  an  executor  on  the 

Blackstone  refers  to  1   Roll.  Abr.   927,  simple  contract  of  his  testator.     See  post, 

where  it  is  said  that  debts  for  sen'ants'  pt.  v.  bk.  ii.  ch.  i. 

wages,  within  the  statute  of  laborers,  shall  (g)  5  Co.  82  i;  S.  C.  1  Roll.  Abr.  557, 

be  paid  before  simple  contracts,  "come  moi  N.  pi.  1 ;  S.  C.  nomine  Snelling  v.  Norton, 

semble."     This  distinction    as    to  wages  Cro.  Eliz.  409. 
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administrator  shall  be  bound  to  pay  the  debt  as  if  it  were  by  bond  ; 
and  further,  that  such  custom  was  good  to  bind  a  bond  creditor  of 
the  deceased,  although  a  stranger  and  no  citizen.  (A)  However, 
it  was  said,  by  Holt  C.  J.  in  Masters  v.^Lewis,  (^)  that  Snelling's 
case,  where  it  is  said  that  the  administrator  is  bound  by  the  cus- 
tom to  pay  a  debt  by  simple  contract,  as  if  it  were  by  bond,  is  not 
sound  law.  In  the  subsequent  case  of  Scuddamore  v.  Hearn,  (A) 
the  custom  was  defectively  pleaded,  so  that  the  court  was  not 
called  upon  to  give  any  opinion  as  to  the  validity  of  it.  In  that 
case,  besides  the  defect  in  the  plea  upon  which  judgment  was  given 
for  the  plaintiff,  Lee  C.  J.  also  observed,  that  it  was  a  strong 
exception  to  the  plea,  that  it  did  not  show  that  the  contract  was 
made  within  the  city,  it  being  said  only,  that  the  intestate  was  in- 
debted to  the  party  within  the  city  ;  so  that  the  contract  might 
have  been  made  elsewhere. 

The  damages  recovered  in  an  action  against  an  executor  or  ad- 
ministrator, under  the  stat.  3  &  4  W.  4,  c.  42,  s.  2,  in   Damages 
respect  of  any  injury  by  the  deceased  to  the  real  or  the   donrby"  * 
personal  property  of   another,  (Z)  are,  by  that  statute,    thereaUr" 
directed  to  be  payable  in  like  order  of  administration  as   personal 

^    •'  property  of 

the  simple  contract  debts  of  the  deceased.  another. 

Damages  for  dilapidations,  payable  by  the  executors  or  admin- 
istrators of  the  late  incumbent  of  a  benefice  to  his  succes-   pjiapiija. 
sor,  are  to  be  postponed,  in  order  of  payment,  to  the   ''°°^- 
debts  of  the  deceased  of  every  description,  (m) 

A  very  important  question  arises  with  respect  to    contingent 
debts ;  viz,  whether  an  executor  or  administrator  can  pay   Payment 
legacies,  or  deliver  over  a  residue,  where  there  is  an  out-    before  con- 
standing  *  covenant,  or  like  obligation  of  the   testator,   aeiftl"  or 
which  may  or  may  not  be  broken  hereafter.     And  a  fur-  ^h'ich°an 
ther  question  occurs,  connected  in  some  degree  with  the   executor 
present  inquiry,  viz,  whether,  under  any  circumstances,    tice. 
an  executor  can  be  allowed  payments  made  to  legatees,  as  against 
creditors  of  whose  claims  he  had  no  notice.     But  it  will  be  more 

(h)  This  custom  is  also  recognized  by        (I)  See  post,  pt.  it.  bk.  ii.  ch.  i.  §  i. 
Hobart  C.  J.  in  Day  v.  Savadge,  Hob.  86.        (m)  Degge's  Parson's  Counsellor,  p.  91  ; 
(i)  1  Ld.  Eaym.  57.  Bryan  v.  Clay,  1  El.  &  Bl.  38. 

(A)  Andrews,  340. 
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convenient  to  consider  these  points  hereafter,  together  with  the 
subject  of  the  payment  of  legacies  generally,  (n) 

It  may  be  proper,  in  conclusion,  to  consider  the  subject  of  the 
Priority  of  priority  of  the  debts  of  the  deceased  with  reference  to 
resp'ec7to'  ^he  character  of  an  executor  de  son  tort.  It  has  appeared 
an  execu-  jjj  ^  former  part  of  this  work,  that  if  a  creditor  brings  an 
toH.  action  against  such  an  executor,  the  defendant  may  give 

in  evidence,  under  a  plea  of  plene  administravit,  payments  by 
himself  of  just  debts  of  the  deceased  which  have  exhausted  all  the 
assets  which  have  come  to  his  hands,  (o)  although  it  will  afford 
him  no  defence,  that  after  action  brought,  and  before  plea  pleaded, 
he  delivered  over  such  assets  to  the  rightful  executor  or  adminis- 
trator. ( jo)  Nevertheless,  he  is  justified,  even  after  action  brought, 
in  applying  the  assets  which  are  in  his  hands  to  the  payment  of  a 
debt  of  a  superior  degree.  Thus,  in  the  case  of  Oxenham  v. 
Clapp,  (5)  the  plaintiff  declared  in  assumpsit  against  the  defend- 
ant as  executrix  for  work  and  labor  done  by  him  as  the  attorney 
of  the  deceased.  The  defendant  pleaded,  that  since  the  exhibiting 
of  the  bill  she  had  exhausted  the  assets  which  had  come  to  her 
hands  in  the  payment  of  a  bond  debt  of  her  testator.  The  plain- 
tiff replied,  that  the  defendant  was  executrix  of  her  own  wrong, 
that  she  had  never  been  called  on  to  pay,  nor  had  paid  the  money 
due  upon  the  bond,  and  that  at  the  time  of  exhibiting  the  bill  she 
had  sufficient  assets  to  satisfy  the  plaintiff.  The  defendant's  re- 
joinder merely  *  repeated  the  allegation  in  the  plea,  that  she  had 
paid  the  money  due  on  the  bond.  Whereupon  the  plaintiff  de- 
murred ;  and,  after  argument,  the  court  of  K.  B.  gave  judgment 
upon  the  demurrer  for  the  defendant. 

However,  Lord  Tenterden  observed  in  this  case  that  he  was  not 
prepared  to  say,  that  if  it  had  been  alleged  that  the  payment  had 
been  voluntary,  the  defendant  could  have  justified  paying  a  debt 
of  equal  degree  vrith  that  of  the  plaintiff ;  because  that  might  have 
been  taking  an  undue  advantage  of  her  own  wrong. 

It  may  be  inferred  from  that  which  has  been  shown  in  this  sec- 
tion with  respect  to  a  rightful  executor,  that  when  it  is  laid  down 
that  an  executor  de  son  tort  may  defend  himself,  in  an  action  by 

(n)  Post,  pt.  III.  bk.  III.  ch.  iv.  §  i.  (p)  Ante,  268. 

(0)  Ante,  267.  (?)  2  B.  &  Ad.  309. 
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a  creditor,  by  showing  that  he  has  applied  all  the  assets  come  to 
his  hands  in  the  payment  of  debts,  it  must  be  intended  that  such 
debts  were  of  equal  or  superior  degree  to  those  upon  which  the 
action  is  brought,  (r) 

SECTION  IV. 

Of  the  Payment  of  an  Inferior  Debt  hy  an  Executor  or  Admin- 
istrator hefore  a  Superior,  without  Notice;  and  of  suffering 
Judgment,  on  an  Inferior  Debt,  without  Notice  of  a  Superior. 

Having  thus  considered  the  priority  in  degree  of  the  different 
sort  of  debts  due  from  the  deceased,  it  remains  to  point  out  more 
particularly  how  this  precedence  operates  in  the  course  of  admin- 
istration of  assets  by  the  executor  or  administrator. 

It  has  already  been  stated  generally,  that  if  an  executor  or  ad- 
ministrator pays  a  debt  of  a  lower  degree  before  one  of  a   ^^  execu- 
higher,  he  must,  on  a  deficiency  of  assets,  answer  that  of   ^"^j  ™^y 
a  higher  out  of  his  own  estate,  (s)    But  it  must  be  under-   "ly  pay  an 

11  !•  i-i  77T  •  inferior 

stood,  that  at  the  time  of  such  payment,  he  had  notice  of   debt  be- 
the  *  existence  of  the  superior  debt,  (s^)     For  an  execu-   riorwfth- 
tor  may  voluntarily  pay  a  debt  of  inferior  nature  before   °"'  notice. 
one  of   a  superior,  of  which  he  had  no  notice ;  (f)  otherwise  it 
would  be  in  the  power  of  a  superior  creditor  to  ruin  an  executor, 
by  suppressing  his  security  till  all  the  assets  were  exhausted  in  the 
payment  of  debts  of  an  inferior  degree,  (u) 

Again,  it  is  a  general  rule,  that  an  executor  or  administrator  is 
bound  to  plead  a  debt  of  higher  nature  in  a  bar  of  an   ^^^  execu- 
action  brought  against  him  for  a  debt  of  an  inferior  nat-   J,"g^jf° 
ure,  and  riens  ultra,  if  he  has  not  assets  for  both  ;  oth-  ^^''^^  ^^^s- 

.     .  .  mentonan 

erwise  it  will  be  an  admission  of  assets  to  satisfy  both   inferior 
debts,  (x)     But   it   is   obvious   that  this   must  also  be   out  noiice 


(r)  2  Bl.  Com.  507,  508. 

(s)  Ante,  989;  post,  1797. 

(si)  [See  Webster  v.  Hammond,  3  Harr. 
&  M'H.  131.] 

(t)  Harman  v.  Harman,  2  Show.  492 ; 
S.  C.  3  Mod.  115  (S.  C.  misreported,  sem- 
ble,  Comberb.  35) ;  Brooking  v.  Jennings, 
1  Mod.  175,  by  Vaughan  C.  J.  and  two 
other  judges;  Hawkins  v.  Day,  1  Dick. 
155;  S.  C.  Ambl.  162;  [Place  w.  Oldham, 
10  B.  Mon.  400 ;  Mayo  v.  Bentley,  4  Call, 


528.]  Provided  a  reasonable  time  has 
elapsed  since  the  testator's  death  ;  for  such 
payment,  if  precipitate,  would  be  evidence 
of  fraud.     Toller,  192. 

(u)  3  Bac.  Abr.  82,  tit.  Exors.  L.  2; 
Tonbl.  Treat.  Eq.  bk.  4,  pt.  2,  c.  2,  s.  2, 
note  (n). 

(x)  Rock  V.  Leighton,  1  Salk.  310; 
Britton  v.  Batthurst,  3  Lev.  114;  1  Saund. 
333  a,  note.  The  law  gives  no  opportu- 
nity of  setting  up  any  debts  of  a  superior 
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of  asu-  understood  with  the  qualification  that  the  executor  or 
may  plead  administrator  had  notice  of  the  superior  debt.  Accord- 
ment  in  ii^gly,  it  is  established  that  an  executor  or  administrator 
superior  May,  to  an  action  by  a  specialty  creditor,  plead  a  judg- 
creditor.  ment  recovered  against  him  on  a  simple  contract,  without 
notice  of  the  specialty  debt,  and  Hens  ultra.  («/)  For,  by  reason 
of  having  had  no  notice,  it  was  not  in  the  power  of  the  executor 
or  administrator  to  prevent  the  recovery  of  such  judgment,  by 
pleading  the  *  outstanding  superior  debt.  But  in  the  plea  of 
judgment  recovered  to  the  action  by  the  specialty  creditor,  it  must 
be  expressly  averred  that  the  executor  or  administrator  had  no 
notice  of  the  specialty  debt.  (2) 

With  respect  to  what  shall  be  sufficient  notice,  there  is  a  most 
What  shall  important  distinction  between  debts  of  record  and  other 
cient  no-  debts.  For  of  debts  of  record,  an  executor  or  adminis- 
tice  to  bind   trator  is  bound  to  take  notice  at  his  peril ;  on  the  princi- 

tne  execu-  . 

tor.  pie  that  every  one  is  presumed  to  have  cognizance  of  the 

proceedings  in  the  king's  courts,  (^a)  Thus,  in  Littleton  v.  Hib- 
bins,  (6)  a  scire  .facias  was  brought  against  executors,  upon  a 
judgment  against  their  testator  in  debt.  They  pleaded,  that 
before  they  had  any  conusance  of  this  judgment,  they  had  fully 
administered  all  their  testator's  goods  in  paying  debts  upon  obli- 
gations. And  it  was  thereupon  demurred ;  and  after  argument, 
adjudged  for  the  plaintiff,  that  the  plea  was  bad ;  for  the  execu- 
tors at  their  peril  ought  to  take  conusance  of  debts  upon  record. 

The  difficulty  and  hardship  upon  personal  representatives,  of 
finding  such  judgments,  was  the  occasion  of  the  passing  of  the 
statute  of  4  &  5  W.  &  M.  c.  20,  which  there  has  lately  been  occa- 

nature  to  that  of  an  inferior,  except  be-  first,  if  he  had  not  assets  for  both.    Brit- 
fore  a  plea  pleaded.    Abbis  v.  Winter,  3  ton  v.  Batthurst,  3  Lev.  114. 
Swanst.  578,  note.  (z)  Sawyer  «.  Mercer,  1  T.  R.  690. 

(y)  Davies  v.  Monkhouse,  Fitzgib.  76 ;         (a)  Littleton  v.  Hibbins,  Cro.  Eliz.  793, 

Bull.  N.  P.  178;  Magworth  v.  Davis,  cited  recognized  by  Lawrence  J.  in  Hickey  v. 

in  Scudamore  v.  Hearne,  Andrews,  340.  Hayter,  6  T.  R.  388 ;  Dyer,  32  a,  in  marg. ; 

The  executor,  if  he  has  not  assets  to  sat-  Searle  v.  Lane,  2  Freem.  104 ;  S.  C.  2 

isfy  both  judgments,  must  plead  as  above;  Vern.  89;  Fonbl.  Treat.  Eq.  bk.  4,  pt.  2, 

for  it  is  held,  that,  if  ignorant  of  the  ex-  c.  2,  s.  2,  note  (n) ;  and  see  the  observa- 

istence  of  a  bond,  an  executor  confess  a  tious  of  Sir  J.  Jekyll,  in  Herbert's  case,  3 

judgment   on   the  simple    contract,  and  P.   Wms.   117.     The  contrary  was  laid 

afterwards  judgment  be  given  against  him  down  in  Anon.  2  Anders.  157,  pi.  87,  and 

on  the  bond,  he  is  bound,  however  insuffi-  in  Harmau  v.  Harman,  3  Mod.  115. 
cient    the  assets,   to    satisfy  both   judg-        (6)  Cro.  Eliz.  793. 
ments ;  since  he  might  have  pleaded  the 
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sion  to  mention,  (e)  respecting  the  docketing  of  judgments  entered 
in  the  courts  at  Westminster.  Of  debts  by  judgments  docketed 
in  pursuance  of  that  statute,  and  of  the  subsequent  statutes  now 
in  force  [see  ante,  1001,  1002],  and  of  debts  by  judgments  in 
inferior  courts  of  record,  of  debts  due  by  recognizance  or  statute, 
and  other  debts  of  record,  such  constructive  notice  to  an  executor 
or  administrator  *  is  sufficient,  and  he  must  at  his  peril  give  them 
precedence  in  payment  to  debts  of  inferior  degree.  (cZ) 

It  must  here  be  observed,  that  v^here  a  judgment  has  not  been 
docketed  pursuant  to  the  statutes,  the  circumstance  that  actual 
notice  of  it  has  been  received  by  the  executor  or  administrator  will 
not  entitle  it  to  any  priority  or  preference  in  administration  ;  be- 
cause the  effect  of  the  statutes  is,  that  a  judgment  not  docketed 
in  pursuance  of  them  is  to  be  considered  only  as  a  simple  contract 
debt,  (e)  Accordingly,  in  Hall  v.  Tapper,  (/)  to  a  declaration  in 
scire  facias  against  an  executrix  on  a  judgment  obtained  against 
her  testator,  the  defendant  pleaded,  that  after  the  testator's  death, 
and  before  the  issuing  of  the  writ,  and  lefore  the  defendant  had 
any  notice  of  the  recovery  of  the  debt  and  damages  as  in  the  writ 
mentioned,  she  had  fully  administered,  &c. ;  and  that  she  had  not, 
nor  had  at  the  time  when  she  first  had  notice  of  the  said  recovery, 
or  at  any  time  afterwards,  any  goods  or  chattels  which  were  of  the 
testator,  &c.  The  plaintiff  replied,  that  after  the  recovery,  and 
after  the  testator's  death,  and  before  the  writ  issued,  to  wit,  on, 
&c.  the  defendant  had  notice  of  the  recovery;  and  that  after  she 
so  had  notice,  she  had  goods  of  the  testator  in  her  hands  to  be  ad- 
ministered, wherewith  she  could  and  ought  to  have  satisfied  the 
debt,  &c.  And  on  general  demurrer  to  this  replication,  it  was 
held,  that  the  averment  of  the  defendant  as  to  the  notice  of  the 
recovery  was  mere  surplusage,  and  the  same  as  if  it  had  been 
pleaded  that  she  administered  before  any  other  event  quite  col- 
lateral to  the  matter  in  question  ;  and  that  the  replication  was 
bad,  as  leading  to  an  immaterial  issue ;  because  a  judgment,  to  be 
entitled  to  preference  in  administration,  must  be  docketed  pur- 
suant to  the  statute  4  &  5  W.  &  M.  c.  20 ;  and  notice  of  it  in  any 
other  way  is  of  no  consequence. 

The  protection  given  to  executors  and  administrators  by  this 
statute  appears  to  have  been  lost  to  them  in  consequence  *  of  the 

(c)  Ante,  999.  (e)  See  ante,  1000. 

{d}  Toller,  278,  292.  (/)  3  B.  &  Ad.  655. 
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stat.  2  Vict.  c.  11 ;  but  it  has  been  restored  by  stat.  2-3  &  42  Vict, 
c.  38,  s.  3.  {g) 

In  like  manner,  executors  and  administrators  are  presumed  to 
have  notice  of  decrees  in  equity  ;  Qi)  and,  therefore,  where  an 
executor  paid  a  debt  due  by  specialty  before  a  debt  due  by  a 
decree,  of  which  he  had  no  actual  notice,  he  was  decreed  to  pay  it 
over  again  out  of  his  own  estate.  («') 

But  with  respect  to  other  species  of  debts,  there  must  be  actual 
notice;  and  it  has  been  asserted,  that  such  notice  must  be  by 
suit.  (Jc)  But  it  seems  clear,  that  an  executor,  if  he  be  by  any 
means  apprised  of  a  debt  of  a  higher  nature,  would  not  be  justi- 
fied in  exhausting  the  assets  in  the  discharge  of  one  which  is 
inferior.  (J) 

SECTION  V. 

Of  the  Power  of  Preference  hy  an  Executor  or  Administrator 
among  Creditors  of  Equal  Degree. 

The  situation  of  an  executor  or  administrator  is  frequently  one 
of  great  difficulty.  The  law  imposes  on  him  the  burden  of  pay- 
ing the  debts  of  the  testator  or  intestate  in  a  particular  order. 
On  the  other  hand,  it  confers  on  him  certain  privileges.  One  of 
those  privileges  is,  that  among  creditors  of  equal  degree,  he  may 
pay  one  in  preference  to  another,  (m) 

*  But  this  election  may,  in  some  measure,  be  controlled  by  legal 
or  equitable  proceedings  against  him,  of  which  it  will  be  proper 
to  take  notice  in  this  place. 

If  one  of  several  creditors  of  equal  degree  sues  the  executor  or 

(g)  See  ante,  1002.  plied  to  a  creditor  of  the  testator  for   a 

(A)  Searle  w.  Lane,  2  Freem.  104 ;  S.  C.  loan  of  a  sum  equal  to  the  amount  of  his 

2  Vern.   89 ;  Sorrell  v.  Carpenter,  2  P.  debt ;  and  the  creditor  accepted  the  per- 

Wms.  483.  sonal   security  of   the  executor    for    the 

(i)  Searle  v.  Lane,  ubi  supra.  amount,  and  released  the  debt  against  the 

(Ic)  Brooliing  v.  Jennings,  1  Mod.  175.  estate,  it  was  held  by  Wigram  V.  C.  that 

(/)  Toller,  292  ;   Oxenham  v.  Clapp,  2  the  executor  having,  by  such  substitution 

B.  &  Ad.  312,  per  J.  Parke  and  Patteson  of  his  own  security  for  that  of  the  estate, 

JJ.  discharged  the  debt  as  against  the  estate, 

(m)  By  Abbott  C.  J.  in  Lyttleton  v.  should  not  be  treated  as  a  mere  purchaser 

Cross,  3  B.  &  0.  322.    Where  an  exec-  of  the  debt,  but  was  entitled  to  be  allowed 

utor,  having  assets  of  his  testator,  either  the  amount  of  it  as  a  debt  of  the  testator 

in  money  or  goods,  before  any  bill  filed  preferred  and  paid.    Hupworth  d.  Heslop, 

for  the  administration  of  the  estate,  ap-  6  Hare,  561. 
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administrator,  and  obtains  judgment  against  him,  such  i.  of  con- 
creditor  must  be  satisfied  before  the  rest ;  and  thus  the  executLr't' 
preference  of  the  executor  or  administrator  is  altogether   K^fs^nce 

'^  °  byprocetd- 

precluded.  (w)  ing  at  law. 

Again,  if  one  creditor  of  the  deceased  commence  an  action 
against  the  executor  or  administrator,  of  which  he  has  notice,  he 
is  restrained  from  making  a  voluntary  payment  to  any  other 
creditor  of  equal  degree,  (o) 

Yet,  if  another  creditor  of  equal  degree  commence  a  subsequent 
action,  and  first  recover  judgment,  he  must  be  first  satisfied.  (|?) 
Hence  an  executor  or  administrator,  even  after  *  action  commenced, 
has  it  in  his  election  to  give  a  preference,  by  confessing  judgment 
to  another  creditor  of  equal  degree,  (y)     And  even  after  the  ex- 


(n)  Wentw.  Off.  Ex.  282,  Ulh  ed. ;  Ash- 
ley V.  Pocock,  3  Atk.  208  ;  Abbis  v.  Win- 
ter, 3  Swanst.  578,  note. 

(o)  Anon.  Dyer,  32  a ;  Wentw.  Off.  Ex. 
282,  14th  ed. ;  1  Saund.  333  a,  note  (8). 
And  see  the  observations  of  Lord  Ellen- 
borough  and  Bayley  J.  in  Tolputt  v.  Wells, 
1  M.  &  Sel.  403,  407.  But  after  suit  com- 
menced, the  executor  may  voluntarily  pay 
another  creditor  of  equal  degree,  till  he 
has  notice  of  the  suit,  and  then  plead /i/ene 
administravit  before  notice.  Dyer,  32  a, 
inmarg.;  Wentvf.  Off.  Ex.  ch.  12,  p.  282, 
14th  ed. ;  Com.  Dig.  Admon.  C.  2 ;  Night- 
ingale V.  Lee,  1  Freem.  54  ;  Parker  v.  Dee, 
3  Swanst.  531,  note  to  Drewry  k.  Thacker. 
But  see,  contra,  Touchs.  479.  A  question 
may  arise,  even  since  the  common  law 
procedure  act,  as  to  what  shall  amount  to 
notice  of  the  suit ;  e.  g.  where  the  writ  of 
summons  omits  to  describe  the  defendant 
as  executor.  It  was  held,  before  that  stat- 
ute, that  the  sheriff's  return  of  summons  or 
distress  was  not  sufficient  notice,  if  the  de- 
fendant were  not  personally  summoned. 
Wentw.  Off.  Ex.  282,  283,  14th  ed.;  Com. 
Dig.  Admon.  C.  2.  Nor  an  arrest  upon  a 
latitat,  or  subpoena  out  of  the  exchequer, 
if  it  did  not  express  the  cause  of  action, 
lb.  See  Lord  Nottingham's  judgment  in 
Parker  v.  Dee,  2  Swanst.  531,  note  ;  [Al- 
lison V.  Davidson,  Dev.  &  Bat.  Eq.  46.] 

(p)  So  if  a  scire  facias  be  sued  out  on  a 
recognizance,  an  executor  shall  not  defeat 


it  by  a  voluntary  payment  of  a  debt  by 
statute ;  but  if,  before  judgment  on  a  scire 
facias,  execution  be  sued  out  against  him 
on  the  statute,  it  shall  prevail.  Wentw. 
Off.  Ex.  273,  14th  ed. 

(7)  Blundivell  v.  Loverdall.  1  Sid.  21 ; 
Edgcombt).  Dee,  Vaugh.  95  ;  Wentw.  Off. 
Ex.  282, 14th  ed. ;  Parker  w.  Dee,  3  Swanst. 
-531,  note  to  Drewry  v.  Thacker ;  Prince  v. 
Nicholson,  5  Taunt.  665;  S.  C.  1  Marsh. 
280  ;  Lyttleton  v.  Cross,  3  B.  &  C.  217  ;  1 
Saund.  333  a,  note  to  Hancocke  v.  Prowd  ; 
[Gregg  V.  Boude,  9  Dana,  343  ;  Wilson  v. 
Wilson,  1  Cranch  C.  C.  255.]  The  reason 
why  the  executor  is  permitted  to  confess 
such  judgment  is  said  to  be,  because  he  is 
not  bound  to  charge  his  testator's  estate 
with  costs,  by  defending  the  action,  when 
he  knows  the  debt  to  he  due.  [A  judg- 
ment obtained  by  confession  against  an 
administrator  will  be  presumed  to  be  well 
founded  un  til  the  contrary  appears.  Pow- 
ell V.  Myers,  1  Dev.  &  Bat.  Eq.  562.  A 
judgment  by  confession  of  one  adminis- 
trator in  favor  of  a  co-administrator,  is 
generally  viewed  with  suspicion,  and  is 
not  ordinarily  prima  facie  evidence.  Finch 
u.  Ragland,  2  Dev.  Ch.  137.  Where  an 
administrator  suffered  judgment  to  be  re- 
covered against  himself  as  administrator, 
without  opposition,  upon  a  claim  of  which 
he  was  the  beneficial  owner,  such  judgment 
was  held  to  be  no  proof  of  the  debt. 
Smith  V.  Downey,  3  Ired.  Eq.  268.] 
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editor  or  administrator  has  pleaded  the  general  issue,  he  may  con- 
fess a  judgment  to  another  creditor,  and  plead  it  puis  darrein  con- 
tinuance, (r)  Nor  will  it  make  any  difference  that  the  execu- 
tor or  administrator  had  knowledge  of  the  debt,  upon  which  the 
judgment  was  confessed,  before  the  commencement  of  the  ac- 
tion, (s) 

It  is  not  necessary  that  process  should  be  taken  out  by  the 
creditor  to  whom  judgment  "is  confessed.  (^) 

Equity  will  not  interpose  to  prevent  the  preference  thus  given 
by  an  executor,  in  confessing  judgments,  (m)  even  although  the 
judgments  be  given  on  quantum  meruits,  without  any  writs  of  in- 
quiry to  ascertain  the  damages,  if  they  be  so  laid  as  not  to  exceed 
the  debt  which  is  really  due.  (x) 

*  But  the  executor  or  administrator  cannot  confess  a  judg- 
ment to  another  creditor  for  a  larger  sum  than  is  due  to  him  in- 
dividually. Thus  it  has  been  holden,  that  a  judgment  confessed 
by  an  executor  to  a  creditor,  as  well  for  his  own  debt  as  in  trust 
for  the  debts  of  many  of  the  creditors,  cannot  be  pleaded  in  bar 
to  an  action  brought  against  him  by  another  creditor  of  the  testa- 
tor. («/) 

It  may  further  be  observed,  that  after  one  creditor  of  the  de- 
ceased has  commenced  an  action  against  the  executor  or  adminis- 
trator, another  creditor  of  equal  degree  may  gain  a  preference,  not 
only  as  it  has  just  appeared,  by  getting  a  prior  judgment,  but 
also  by  greater  vigilance  in  obtaining,  in  an  action  commenced  by 

(r)  Prince  v.  Nicholson,  5  Taunt.  333,         (t)  Mackreth   o.  Jackson,  1   M.  &  Sel. 

665 ;    S.  C.  1  Marsh.   280 ;   Lyttleton   u.  408,  in  note. 

Cross,  3  B.  &  C.  317.  Where  an  action  of  (u)  Seethe  judgment  of  Sir  Wm.  Grant, 
covenant  against  executors,  to  which  they  in  Lepard  v,  Vernon,  3  Ves.  &  B.  53,  54. 
had  pleaded  pUne  administravit,  was  re-  (x)  Waring  «.  Danvers,  1  P.  Wms.215; 
ferred  by  order,  and  while  the  reference  2  Saund.  51,  note  (3).  But  see  Parker  ti. 
was  pending,  an  action  of  debt  on  a  bond  Dee,  3  Swanst.  328,  note  (a) ;  S.  C.  2  Ch. 
of  the  testator  was  brought  against  them,  Ca.  200.  In  Barker  v.  Dumeres,  Barnard, 
and  they  confessed  the  action,  Williams  J.  Ch.  Ca.  277,  Lord  Hardwicke,  where  a 
made  a  rule  absolute,  which  they  had  oh-  creditor  sued  the  executor  both  at  law  and 
tained  for  revoking  the  order  of  reference,  equity  at  the  same  time,  refused  to  put 
unless  the  plaintiff  would  consent  that  they  him  to  his  election,  according  to  the  gen- 
should  be  at  liberty  to  plead  the  judgment  eral  rule,  on  the  ground  that  the  executor 
recovered,  puis  darrein  continuance,  before  was  confessing  judgments, 
the  arbitrator.  Alder  v.  Park,  5  Dowl.  {y)  Tolputt  v.  Wells,  1  M.  &  Sel.  395, 
16.  overruling  the  dictum  of  Lawrence  J.  in 

(s)  6  Taunt.  333,  665  ;  1  Marsh.  280 ;  3  Meux  v.  Howell,  4  East,  9. 
B.  &  C.  317. 
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himself,  a  prior  plea  confessing  assets  to  a  certain  amount,  (g) 
Thus  it  has  been  held,  that  if  an  executor  or  administrator  has 
pleaded  plene  administravit  prceter,  a  certain  sum,  to  one  action, 
he  may  well  plead  in  bar  to  an  action  by  another  creditor,  plene 
administravit  prceter  the  same  sum,  and  as  to  that  sum  that  he  has 
confessed  it  in  another  action,  (a) 

With  respect  to  controlling  the  preference  of  an  executor  or  ad- 
ministrator by  proceedings  in  equity.  It  has  been  set-  2.  Ot  con- 
tied,  after  a  considerable  struggle,  that  a  decree  of  a  preference 
court  of  equity  against  an  executor  or  administrator,  is  ecutor  by" 
equal  to  a  judgment  at  law  against  him.  Hence,  where  f^g^^" 
a  bill  is  filed  against  an  executor  or  administrator,  by  a  equity- 
creditor  on  his  own  behalf  only,  and  he  proves  his  debt,  and  has 
a  final  decree,  the  preference  of  the  executor  or  administrator  is 
precluded,  and  that  creditor  must  be  first  satisfied,  as  if  he  had  ob- 
tained a  judgment  at  law  against  the  executor  or  administrator 
for  his  debt.  (5)  Such  a  decree  is,  *  therefore,  entitled  to  pay- 
ment before  judgments  subsequently  obtained  against  the  execu- 
tor or  administrator  ;  who,  although  he  cannot  at  law  plead  such 
a  decree  (c)  as  he  could  a  judgment,  shall  be  protected  and  indem- 
nified by  the  court  of  equity  in  paying  due  obedience  to  it,  and  all 
proceedings  against  him  at  law  will  be  stayed  by  injunction,  (d') 
And  as  an  executor  may  confess  a  judgment  to  one  creditor,  and 
plead  it  in  bar  to  another ;  so,  by  parity  of  reason,  an  executor 
may  suffer  a  decree  to  be  against  him  as  it  were  by  confession  ; 
and  if  it  be  for  a  just  debt,  it  must  be  paid  according  to  its  pri- 
ority, (e) 

(2)  Waters  v.  Ogden,  2  Dougl.  455,  by  take  notice  of  real  priority  in  point  of 

BuUer  J.  time,  without  regarding  the  once  prevail- 

(a)  2  Dougl.  453.  ing  fictitious  relation  of  judgments  to  the 

(b)  Joseph  V.  Mott,  Free.   Chanc.  79 ;  first  day  of  term.     Cas.  temp.  Talb.  224. 
Mason  v.  Williams,  2  Salk.  507  ;  Monice  See  ante,  998. 

u.  Bank  of  England,  Cas.  temp.  Talb.  217;  (e)  Cas.  temp.  Talb.  225.     [In  Walker 

S.  C.  2  Bro.  P.  C.  465 ;  Toml.  ed.  S.  C.  3  v.  Cheever,  35  N.  H.  347,  Eastman  J.  said  : 

Swanst.  573 ;    Martin  v.  Martin,   1   Ves.  "  This  priority,   which   creditors  holding 

sen.  214 ;  Goate  v.  Fryer,  3  Bro.  C.  C,  22 ;  j  udgments  and  specialties  against  the  estate 

S.  C.  2   Cox,  202 ;   Perry  v.  Phelips,   10  of  the  deceased,  have  over  those  holding 

Ves.  34  ;  Dollond  v.  Johnson,  2  Sm.  &  G.  simple  contracts,  does  not  exist  in  this  state 

301.  [New  Hampshire].     Under  our  statute,  a 

(c)  Cas.  temp.  Talb.  223.  judgment  or  bond  creditor  has  no  prefer- 
{d)    Morrice  v.  Bank  of  England,  ubi  ence  over  one  who  holds  a  simple  promis- 

supra;  3  P.  Wms.  401,  note  to  Robinson  sorynote.  And  hence,  with  us,  this  main 
V.  Tonge.    And  the  court  of  equity  would    reason  for  a  creditor's   bill  does  not  exist. 
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Again,  where  a  creditor  of  the  deceased  sues  the  executor  or 
An  execu-    administrator  in  equity,  not  for  his  own  debt  alone,  but 

tor  cannot  ^  , 

payinpref-   for  Mmself  and  all  other  creditors,  and  a  decree  is  ob- 

6r6nc6 

after  a  de-  tained  for  an  account  and  a  distribution  ;  this  is  consid- 

coMraelna'  ^^ed  as  in  the  nature  of  a  judgment  for  all  the  credit- 

credH^rTr  °^^ '  (-^  ^  ^"*^  after  such  a  decree,  although  the  legal 

himself  priorities  of  creditors  are  not  affected  thereby,  (a)  the 

and  all  ^  ,  ■  ,       ,  \    ■    ■ 

others:  power  of  preference,  which  the  executor  or  admmistra- 
tor  enjoys  at  law  among  creditors  of  equal  degree,  no  longer  exists ; 
for  no  pajj^ment  to  any  creditor,  made  after  notice  of  the  decree, 
will  be  allowed  in  his  account.  (^)     And  in  modern  times  suits 


Resort  to  equity  should  only  be  allowed 
in  special  cases."  In  McCoy  v.  Green,  3 
John.  Ch.  58,  Chancellor  Kent  says:  "I 
doubt  whether  a  creditor  ought  to  come 
into  this  court  in  an  ordinary  case,  and 
without  some  special  cause,  to  collect  his 
debt  from  an  executor  or  administrator.  It 
would  seem  not  to  be  enough  to  state  that 
he  is  a  simple  contract  creditor,  for  this 
would  invite  all  suits  against  executors 
in  this  court.  The  ordinary  and  proper, 
as  well  as  the  cheaper  and  easier  remedy, 
is  at  law."  See  post,  2005,  note  (b),  2006, 
note  {g).] 

(/)  Goate  V.  Fryer,  3  Bro.  C.  C.  22  ; 
S.  C.  2  Cox,  202;  Paxton  u.  Douglas,  8 
Ves.  520 ;  Perry  v.  Phelips,  10  Ves.  40. 
Accordingly,  where  a  creditor  obtained  a 
judgment  against  the  executor,  and  on  the 
same  day  a  decree  was  made  for  the  ad- 
ministration of  assets,  it  was  held  that  the 
judgment  and  decree  ought  to  be  deemed 
to  have  been  obtained  at  the  same  moment, 
and  the  judgment  creditor  had  obtained  no 
priority.  Parker  v.  Ringham,  33  Beav.  535. 

{g)  Nunn  v.  Barlow,  1  Sim.  &  Stu.  588. 

(A)  Jones  v.  Jukes,  2  Ves.  jr.  518  ; 
Mitchelson  u.  Piper,  8  Sim.  64 ;  Irby  v. 
Irby,  24  Beav.  625.  But  in  taking  the  ac- 
count, the  executor  or  administrator  has  a 
right  to  stand  in  the  place  of  the  creditor 
he  has  paid.  2Ves.  jr.  518.  [An  admin- 
istrator before  the  expiration  of  a  year 
from  the  time  of  taking  administration, 
believing  the  estate  of  bis  intestate  to  be 
solvent,  paid  sundry  creditors  the  whole 


amount  of  their  demands.  Afterwards, 
and  before  the  time  of  limitation  for  ac- 
tions against  the  estate  had  expired,  other 
demands  were  presented,  by  which,  in  ad- 
dition to  those  paid  by  the  administrator, 
the  estate  appeared  insolvent.  A  com- 
mission of  insolvency  having  been  issued, 
the  administrator  presented  and  procured 
the  allowance  of  the  demands  he  had  paid, 
in  the  names  of  the  creditors.  The  estate 
proving  actually  insolvent,  it  was  holden 
that  the  administrator  was  entitled  to  re- 
cover of  those  creditors  the  difference  be- 
tween the  sums  they  had  received  and  the 
amount  awarded  them  by  the  judge  of 
probate,  on  the  final  settlement  of  the  ad- 
ministration. "Walker  v.  Hill,  17  Mass. 
380  ;  Heard  v.  Drake,  4  Gray,  514,  516 ; 
Richards  v.  Nightingale,  9  Allen,  149.  The 
contrary  was  held  in  Lawson  v.  Hansbor- 
ough,  10  B.  Mon.  147.  See  Blank's  Ap- 
peal, 3  Grant  Gas.  192.  "If,  indeed," 
Jackson  J.  said  in  the  case  of  Walker  v. 
Hill,  17  Mass.  387,  388,  "  the  administra- 
tor had  known,  when  he  paid  the  creditors, 
that  the  estate  was  insolvent,  and  had, 
nevertheless,  chosen  to  pay  the  debt,  from 
respect  to  the  memory  of  the  deceased,  or 
any  other  like  reason,  he  could  not  now 
recover  back  the  money."  See  Rogers  v. 
Weaver,  5  Ham.  (Ohio)  586;  Austin  v. 
Henshaw,  7  Pick.  46  ;  Heard  v.  Drake,  4 
Gray,  514;  Walker  v.  Bradley,  3  Pick. 
261 ;  Bliss  V.  Lee,  17  Pick.  83  ;  Richards 
V.  Nightingale,  9  Allen,  149.  It  was  he'd 
in  Johnson  v.  Corbett,  11  Paige,  265,  that 
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of  this  latter  *  kind  have  become  the  usual  means  of  compelling 
an  equal  distribution  of  assets  among  the  creditors  of  a  deceased 
insolvent,  (t) 

But  .a  mere  decree  for  an  account  of  the,  demand  of  the  plaintiff, 
and  of  the  personal  estate  come  to  the  hands  of  the  de-  secus,  in  a 
fendant,  with  a  mere  direction  for  payment  out  of  the  own^debt'' 
result  of  that  account,  is  not  a  decree  to  prevent  the  pay-  ^'""^^ 
ment  of  a  judgment  by  an  executor.     There  must  be  a  report  and 
a  final  decree  upon  it.  (Jc) 

With  respect  to  controlling  the  preference  of  an  executor,  by 
the  mere  filing  of  a  bill  in  equity  by  a  creditor.     Since,      ,    , 

,  .  ,        ,  ,      whether  an 

after  the  commencement  of  an  action  at  law  by  one  cred-   executor, 
itor,  a  voluntary  payment  by  the  executor  to  another   filed,  can 
creditor  is  not  warranted,  it  should  seem,  by  analogy,   payl*n-"^ 
that  after  a  suit  in  chancery  is  instituted  by  one  creditor   "t'^^'^f''"'^" 
against  the  executor,  he  cannot  justify  a  voluntary  pay-   eq^ai  de- 
ment to  another.    And  so  it  was  decreed  by  Lord  Keeper 
Wright,  in  Darston  v.  Lord  Oxford,  (J)  where  A.  and  B.  were 
both  creditors  by  specialty  of  J.  S.,  who  died,  and  left  an  execu- 
tor, against  whom  A.  brought  a  bill  in  equity  for  a  discovery  of 
assets  and  to  be  paid  his  debt,  and  pending  such  suit,  the  executor 
voluntarily,  and  without  suit,  paid  B.'s  debt.  '  Upon  an  account 
decreed  on  A.'s  bill,  against  the  executor,  the  latter  craved  an 
allowance  of  the  payment ;  but  it  was  decreed  by  the  Lord  Keeper 
Wright,  that  the  executor  should  not  have  an  allowance  thereof  ; 
seeing  that  before  payment  made,  a  bill  in  equity  was  brought  by 
A.,  of  which  the  executor  had  notice ;  and  that  a  bill  in  equity  is 
equivalent  to  an  action  at  law,  pending  which  action  an  executor 
cannot  make  a  voluntary  payment  of  any  debt.    This  decree,  how- 
ever, was  afterwards  reversed  on  appeal  to  the  house  of  peers. 
And  *  in  a  modern  case,  (jn)  Sir  John  Leach  V.  C.  thought  him- 

if  an  executor  pays  part  of  a  debt  before  Eastman  J.  in  Walker  v.  Cheever,  35  N. 

it  is  ascertained  that  the  personal  estate  of  H.  346,  347,] 
the  deceased  is  insufficient  to  pay  all  the        (h)  Perry  v.  Phelips,  10  Yes.  41. 
debts,  he  is  entitled  to  he  allowed  for  such        {I)   Prec.  Chanc.  188;  S.  C.  in  error, 

payment,   on  final  settlement  of  his  ac-  Coles,  229.     See,  also,  Parker  v.  Dee,  2 

count,  although  such  creditor  fails  to  come  Chanc.  Cas.   200 ;    S.   C.  3   Swanst.   .529, 

in  and  prove  for  a  pro  rata  dividend.     See  note;  Bright  v.  Woodward,  1  Vern.  369  ; 

post,  1909,  note.]  3    P.   Wms.   401,   note    to   Eobinson    u. 

(i)  See  the  observations  of  Sir  James  Tonga. 
Mansfield,  in  Brady  u.  Shiel,  1  Camp.  148 ;        (m)  Maltby  u.  Eussell,  2  Sim.  &  Stu. 

[Thompson  v.  Brown,  4  John.  Ch.  643 ;  227. 


VOL.  n.  16 


[1037]     [1038] 


1102  OF  THE  PAYMENT   OF  DEBTS.  [PT.  lU.  BK.  U. 

self  bound  by  the  authority  of  this  decision  of  the  lords,  and  ac- 
cordingly held  that  an  executor  or  administrator  may,  after  a  suit 
is  instituted  against  him  for  an  account,  and  before  a  decree,  pay 
any  particular  creditor  in  preference,  and  will  be  allowed  such 
payment  in  passing  his  accounts,  (n) 

As  to  judgments  obtained  after  bill  filed.  In  Larkins  v.  Pax- 
judgments  ton,  (o)  it  appeared  that  in  1811  a  creditor's  suit  was 
aftobm  instituted  by  a  simple  contract  creditor;  in  1820  the 
filed:  answers  were  got  in,  and  the  plaintiff's  debt  was  ad- 

mitted, and  thereupon  the  assets  were  brought  into  court;  in 
1823  another  simple  contract  creditor  obtained  judgment  by  con- 
fession against  the  executors ;  no  decree  was  made  in  the  cause 
until  1829.  And  it  was  held  that  the  judgment  thus  obtained 
had  priority  over  all  the  simple  contract  debts,  (p)  Where,  how- 
ever, the  plaintiff  in  a  creditor's  suit  did  not  satisfactorily  prove 
his  debt,  and  the  bill  was  retained  with  liberty  to  establish  the 
debt  at  law.  Lord  Langdale  expressed  his  surprise  that  it  could 
be  supposed  that  a  judgment  obtained  under  such  circumstances 
would  give  any  priority  over  the  other  simple  contract  credit- 
ors, (^q) 

It  may  here  be  observed  that  where  an  executor  or  administra- 
a  creditor  tor,  before  a  suit  has  been  commenced  for  the  adminis- 
been  partly  tration  of  the  estate  of  the  deceased,  has  paid  some  of 
executor^''  the  Creditors  a  certain  proportion  of  their  debts,  the 
shall  not      court  wiU  not  make  any  further  payment  to  them,  out 

receive  ,  .  . 

any  fur-  of  either  the  legal  or  equitable  assets,  until  all  the  other 

ment  from  creditors  are  paid  proportionably.     This  point  was  de- 

untii  air  cided  by  Sir  L.  *  Shadwell  V.  C.  on  the  ground  that 

the  other  -vplien  a  creditor  goes  into  the  master's  office  to  establish 

creditors  _  o 

are  paid       hig  debt,  he  must  show  what  was  the  amount  due  at  the 

proportion- 
ably,  death  of  his  debtor  and  what  he  has  received  since ;  and 

as  it  is  one  of  the  leading  maxims  of  a  court  of  equity,  that 

(n)   See,  also,  Mitchelson  v.  Piper,  8  interested  desires  to  contest  it,  will  not  be 

Sim.  64 ;  Neeves  v.  Burrage,  14  Q.  B.  504.  chargeable  with  the  amount.  Bitter's  Ap- 

But  see  contra,  Abbis  v.  Winter,  3  Swanst.  peal,  23  Penn.  St.  95.] 

578,  note  (a),  by  Lord  King  C.     [An  ad-  (o)  2  Beav.  219. 

ministrator,  who  in   good  faith  pays  a  (p)  As  to  confessing  judgments  after 

claim  against  the  estate  of  the  deceased,  in  suit   commenced,  see  Parker  u.   Dee,  3 

which  he  is  not  interested,  and  which  he  Swanst.  529,  note  to  Drewry  v.  Thacker ; 

believes  upon  reasonable  grounds  to  be  Pigott  v.  Nower,  lb.  535,  536. 

justly  due,  without  notice  that  any  party  [q)  Gilbert  v.  Hales,  8  Beav.  236. 
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equality  is  equity,  the  creditors  who  have  been  paid  in  part  ought 
not  to  receive  any  further  part,  either  of  the  legal  or  equitable 
assets,  until  the  other  creditors  have  been  paid  the  same  propor- 
tion of  their  debts,  (r) 

SECTION  VI. 

Of  the  Right  of  the  Executor  or  Administrator  to  retain  a  Debt 
due  to  him  from  the  Testator  or  Intestate. 

As  an  executor  or  administraitor,  among  creditors  of  equal  de- 
gree, may  pay  one  in  preference  to  another,  so  it  is  another  of  his 
privileges  that  he  has  a  right  to  retain  for  his  own  debt  due  to 
him  from  the  deceased,  in  preference  to  all  other  creditors  of 
equal  degree,  (s) 


()•)  'Wilson  V.  Paul,  8  Sim.  63 ;  Mitchel- 
son  V.  Piper,  lb.  64. 

(s)  Woodward  v.  Lord  Darcy,  Plowd. 
184;  Dyer,  2  a,  in  marg.  as  to  an  execu- 
tor ;  and  Warner  v.  Wainford,  Hob.  127  ; 
Bond  V.  Green,  1  Brownl.  75;  S.  C.  Godb. 
217,  pi.  310,  as  to  an  administrator.  [But 
see  Lenoir  v.  Winn,  4  Desaus.  65.  The 
right  of  an  executor  or  administrator  to 
retain  extends  to  debts  due  to  him  jointly 
■with  others,  or  in  the  character  of  trustee, 
as  well  as  to  those  dne  to  him  solely  and 
in  his  own  right.  Hosack  v.  Rogers,  6 
Paige,  415;  Williams  n.  Purdy,  6  Paige, 
166;  Clark  K.  Clark,  8  Paige,  152;  Chaf- 
fin  V.  Chaffin,  2  Dev.  &  Bat.  Ch.  255 ;  Malte 
V.  Malte,  1  Desaus.  247  ;  Gadsden  v.  Lord, 
1  Desaus.  208 ;  Evans  v.  Evans,  1  Desaus. 
515;  Lenoir  v.  Winn,  4  Desaus.  65; 
Saunders  u.  Saunders,  2  Litt.  314 ;  Ste- 
phens V.  Harris,  6  Ired.  Eq.  57 ;  Bnders  v. 
Brune,  4  Rand.  483 ;  Harrison  v.  Hen- 
derson, 7  Heisk.  (Tenn.)  315.  The  com- 
mon law  right  of  retainer  by  a  creditor, 
who  has  become  the  legal  representative 
of  the  estate  of  the  debtor,  has  been  abol- 
ished in  New  York.  See  2  R.  S.  88,  §  33 ; 
Williams  .^.  Pnrdy,  6  Paige,  166;  Smith 
V.  Kearney,  2  Barb.  Ch.  533;  Treat  v. 
Fortune,  2  Bradf.  Sur.  116.  An  executor 
has  no  right  to  retain  for  a  legacy  or  dis- 
tributive share  given  him  by  the  will,  to 


the  exclusion  of  other  legatees  or  distribu- 
tees. Gadsden  v.  Lord,  1  Desaus.  247. 
A  debt  claimed  by  an  executor  or  admin- 
istrator as  due  to  himself  from  the  de- 
ceased, if  disputed  by  any  person  inter- 
ested in  the  estate,  whether  it  be  solvent 
or  insolvent,  may,  in  Massachusetts,  un- 
der an  order  of  the  probate  court,  be  sub- 
mitted to  referees  to  be  agreed  upon  by 
the  claimant  and  the  objecting  party.  If 
the  parties  do  not  agree  in  the  appoint- 
ment of  referees,  or  if  their  award  is  not 
confirmed  by  the  court,  the  judge  of  pro- 
bate must  decide  on  the  claim,  with  the 
right  of  either  party  to  appeal  to  the 
supreme  court  of  probate ;  where  either 
party  or  the  court  may  have  the  claim 
submitted  to  a  jury.  Genl.  Sts.  Mass. 
c.  97,  §§  26,  27.  But  when  the  amount 
of  the  debt  claimed  has  been  determined, 
it  has  no  preference  over  the  claims  of  or- 
dinary creditors;  in  cases  of  insolvency, 
it  must  take  its  ratable  proportion  with 
the  other  creditors.  This  excludes  the 
rights  of  retainer.  The  law  in  New  Hamp- 
shire is  similar ;  McLaughlin  a.  Newton, 
53  N.  H.  531 ;  and,  in  this  case,  it  was 
held  that  an  administrator  may  present 
his  private  claim  against  the  estate  to  the 
judge  of  probate,  and  have  the  same  al- 
lowed, even  after  the  expiration  of  six 
years  from  the  date  of  his  appointment.] 
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This  remedy  arises  from  the  mere  operation  of  law,  on  the 
„  ground  that  it  were  absurd  and  incongruous  that  he 

in  any  should  sue  himself,  or  that  the  same  hand  should  at 
against  a  once  pay  and  receive  the  same  debt.  And,  therefore,  he 
superior  T^^J  appropriate  a  sufficient  part  of  the  assets  in  satis- 
degree.  faction  of  his  own  demand  ;  otherwise  he  would  be  ex- 
posed to  the  greatest  hardship ;  for  since  the  creditor  who  first 
commences  a  suit  is  entitled  to  a  preference  in  payment,  and  the 
executor  can  commence  no  suit,  he  must,  in  case  of  an  insolvent 
estate,  necessarily  lose  his  debt,  unless  he  has  the  right  of  retain- 
ing. Thus,  from  the  legal  principle  of  the  priority  of  such  cred- 
itor as  first  commences  an  action,  the  *  doctrine  of  retainer  is  a 
natural  deduction,  (f)  But  the  privilege  is  accompanied  with  this 
limitation,  that  he  should  not  retain  his  own  debt  as  against  those 
of  a  higher  degree ;  for  the  law  places  him  merely  in  the  same 
situation  as  if  he  had  sued  himself  as  executor,  and  recovered  his 
debt,  which  there  could  be  no  room  to  suppose  during  the  exist- 
ence of  those  of  a  superior  order,  (u) 

This  privilege  of  the  personal  representative  to  retain  for  his 
Executor  own  debt  exists,  notwithstanding  a  decree  for  an  account 
may  re  ain  j^^^  been  made,  in  a  suit  by  the  other  creditors,  for  the 
ceived'*"  administration  of  the  assets ;  and  notwithstanding  the 
after  a  de-    assets  Out  of  which  he  seeks  to  retain  his  debt  came  to 

cree  for  an 

account.       his  hands  after  the  decree  ;  for  the  decree  does  not  affect 
the  legal  priorities  of  creditors ;  and  there  is  no  distinction  in  this 
respect  between  assets  possessed  prior  to  the  decree,  and  subse- 
■  quent  to  it.  (x') 

The  right  of  retainer  is  not  lost  by  the  circumstance  of  the 
The  right  Gxecutor  or  administrator  having  paid  into  court,  in  a 
to  retain  is  creditor's  Suit,  the  money  which  has  been  received  on  ac- 

not  lost  by  •' 

payment  count  of  the  assets  of  the  deceased.  And  where  the  fund 
money  into  in  court  is  insufficient  to  discharge  the  debt  of  the  ex- 
"'""^''  ecutor  or  administrator,  his  right  of  retainer  will  prevail 

(<)  2  Bl.  Com.  511;  3  Bl.  Com.  18;  ler,  295.  However,  according  to  the  opin- 
ToUer,  295;  Godolph.  pt.  2,  c.  11,  s.  3.  ion  of  other  writers,  the  principle  on 
[See  Glenn  v.  Glenn,  41  Ala.  571 ;  Per-  which  the  executor's  right  to  retain  is 
kins  V.  Perkins,  3  Cent.  Law  Journ.  315,  founded,  is,  "In  eguali  jure  potior  est  con- 
Sup.  Ct.  R.  I.]  ditto  possidentis."    Fonblanq.  Treat.  Eq. 

(«)  3  Bl.  Com.  18  ;  Com.  Dig.  Admon.  bk.  4,  pt.  2,  c.  2,  s.  2,  note  (m). 

C.  2;    1   Saund.   333,  note  (6)  to  Han-  {x)  Nunn  v.  Barlow,  1   Sim.  &  Stu. 

cocke  V.  Prowd ;  Godolph.  ubi  supra  ;  Tol-  588. 
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against  the  plaintiff's  right  to  have  the  costs  of  the  suit  satis- 
fied. (?/) 

It  should  seem,  however,  that  an  executor  cannot  retain,  out  of 
such  of  the  assets  as  are  merely  equitable,  to  pay  the  ^o  retainer 
whole  of  a  debt  due  to  him  from  the  deceased,  but  only  allowed 

.  out  of  equi- 

a  *  proportionable  part  with  the  other  creditors.  (2)    For   table  as- 
in  equity  all  debts  are  equal ;  and  a  court  of  equity  will 
never  assist  a  retainer,  (a) 

An  executor  or  administrator  may  retain,  not  only  for  debts 
which  he  claims  beneficially,  but  also  for  those  to  which  The  execu- 
he  is  entitled  as  trustee,  (a^)  Thus,  in  Plumer  v.  Mar-  tafn^or  "' 
chant,  (J)  A.,  before  his  marriage,  covenanted  with  B.  fo  hTnfas 
and  C.  to  leave  them  by  his  will,  or  that  his  executors,  t™stee: 
within  six  months  after  his  death,  should  pay  them  700?.,  in  trust 
to  pay  the  interest  to  his  wife  for  life,  and  on  her  death,  to  divide 
the  principal  among  his  children,  and,  in  default  of  children,  as 
he  should  appoint,  and  bctund  himself,  his  heirs,  executors,  and 
administrators,  in  a  penalty  for  performance.  On  his  dying  be- 
fore his  wife,  without  issue  and  intestate,  it  was  holden  that  B., 
in'  the  character  of  administrator,  might  retain  assets  to  that 
amount  during  the  life  of  the  widow,  against  a  bond  creditor  who 
sued  before  the  six  months  were  elapsed. 

Conversely,  the    executor  or  administrator  may  retain  (at  all 
events,  in  equity)  for  debts  due  to  another  in  trust  for  he  may  re- 
him.     Thus,  in  Cockroft  v.  Black,  (c)  where  the  testator,    debts  due 
before  marriage,  gave  a  bond  to  a  trustee  for  his  wife,   ^^stidme 
to  leave  her  100?.  at  his  death  if  she  survived  him  ;  Lord   '™**- 
King  C.  held  that  she,  as  executrix  of  her  husband,  might  retain 
this  lOOL  so  due  to  her  trustee  out  of  the  assets.     The  same  doc- 
trine was  acted  upon  by  Lord  Loughborough,  in  Franks  v.  Coop- 

(y)  Chissura   a.  Dewes,  5    Russ.    29 ;  by  Verney  M.  R.  that  "  the  rule  of  this 

Langton  v.  Higgs,  5  Sim.  228 ;  Tipping  v.  court  in  cases  of  retainer  is,  unless  the 

Power,  1  Hare,  405,  411;  Hall  v.  McDon-  party  can  show  a  legal  right  to  retain,  we 

aid,  14  Sim.  1.  never  give  it  to  him;  if  he  can  show  a 

(z)  [See  ante,  1039,  note  (s).]     As  to  legal  right,  we  never  take  it  away  from 

the  distinction  between  equitable  and  legal  him."    Chapman  v.  Turner,   Vin.  Abr. 

assets,  seejoos*,  pt.  iV.  bk.  i.  ch.  i.-  Exors.  D.  2,  pi.  2. 

(a)  Anon.  2  Cas.  Chanc.  54 ;  Hopton  (a>)  [Ante,  1039,  note  (s).] 

V.  Dryden,  Free.  Chanc.  181 ;  S.  C.  2  Eq.  (5)  3  Burr.  1380  (cited  3  Ad.  &  El.  858, 

Cas.  Abr.  450 ;  Baily  v.  Ploughman,  Mose-  per  curiam).    See,  also,  Bain  v.  Sadler,  L. 

ly,  95  ;   Chambers  v.  Harvest,  lb.  123  ;  R.  12  Eq.  Cas.  570. 

Hall  V.   Kendall,  lb.  328.     It  was  stated  (c)  2  P.  Wms.  298. 
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er,  (c£)  where  it  was  holden  that  an  administratrix  *  might  retain 
in  respect  of  a  bond  given  by  the  intestate  to  another  person,  as  her 
trustee,  to  secure  an  annuity  to  her ;  (e)  and  by  Sir  John  Leach 
V.  C.  in  Loomes  v.  Stotherd,  (/)  in  which  last  case  his  honor 
held,  that,  as  an  executor  may  'retain  his  own  debt  or  the  debt 
of  his  trustee,  so  a  devisee  of  the  realty  may  retain  for  his  own 
specialty  debt,  or  the  debt  of  his  trustee.  (^) 

The  executor's  right  of  retainer,  under  an  obligation  made  to 
his  trustee,  has  also  been  recognized  in  the  courts  of  common  law. 
Thus,  in  Roskelley  v.  Godolphin,  (A)  a  husband,  on  marriage,  gave 
a  bond  to  trustees  conditioned  to  pay  3,000Z.  to  the  wife,  if  she 
survived  him.  The  husband  died,  leaving  a  daughter  and  the 
wife  living.  The  wife  administered  durante  minore  cetate  of  the 
daughter ;  and  it  was  holden  by  the  court  of  king's  bench  that 
she  might  retain  for  the  money  due  on  the  bond.  So  in  Marriot 
V.  Thompson,  (i)  a  husband  prior  to  his  marriage  gave  a  bond  to 
two  trustees  conditioned  to  leave  to 'his  wife  400Z.  at  his  death. 
The  marriage  took  place,  and  he  afterwards  died,  having  appointed 
her  his  executrix.  And  the  court  of  common  pleas  held  that  she 
might  retain  for  the  sum  due  on  the  bond,  and  plead  such  retainer 
to  an  action  brought  against  her  by  another  bond  creditor  of  the 
husband.  So  in  Loane  v.  Casey,  (A;)  a  widow,  who  was  sued  as 
executrix  of  her  husband,  was  allowed  by  the  same  court,  to  re- 
tain out  of  his  personal  assets  sufficient  to  answer  the  breach  of  a 
covenant  entered  into  by  her  husband,  previous  to  the  marriage, 
with  a  trustee  for  securing  a  provision  for  herself.  And  De  Grey 
C.  J.  said  that  Lord  Hardwicke  had  determined  to  the  same 
*  effect  in  the  case  of  a  child's  portion ;  and  that  wherever  an  ex- 
ecutor had  a  right  to  a  sum  of  money,  whether  it  were  strictly  a 
debt  due  to  himself,  or  nominally  to  another,  he  might  retain  it. 
The  chief  justice  also  mentioned  a  case  before  Eyre  C.  J.  where 
a  widow  executrix  was  allowed  to  retain  the  money  with  which 
she  had  paid  a  mortgage  on  her  jointure,  the  husband  having  cove- 

(d)  4  Ves.  763.  heir  to  retain,  Player  v.  Foxhall,  1  Euss. 

(e)  There  being  in  this  case  a  deficiency    C.  C.  538. 

of  assets,  it  was  directed  that  a.  value  (h)  Sir  T.  Raymond,  483 ;  S.  C.  nomine 

should  he  set  on  the  annuity  at  the  time  Boskellet  v.  Godolphin,  Skinner,  214  ;  S. 

of  the  death  of  the  intestate,  not  includ-  C.  nomine  Eookelley  v.  Godolphin,  2  Show, 

ing  the  arrears  since.  403. 

(/)  1  Sim.  &  Stu.  461.  (i)  Willes,  186. 

Ig)  See,  further,  on  the  right  of  the  (k)  2  W.  BI.  965. 
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nanted  it  to  be  free  from  incumbrances  ;  this  being  a  satisfaction 
for  his  breach  of  covenant. 

It  must,  however,  be  observed,  that  in  the  tvsro  earlier  of  the 
decisions  at  law  above  stated,  the  court  took  a  distinction  with 
respect  to  the  executor's  right  to  retain  between  cases  where  the 
payment,  under  the  contract  with  the  trustee,  is  to  be  made  to  the 
party  seeking  to  retain,  and  those  in  which  the  payment  is  to  be 
made  to  the  trustee,  in  trust  for  the  executor  or  administrator. 
Thus,  in  Roskelley  v.  Godolphin,  (Z)  Raymond  J.  said,  that  if  the 
payment  had  been  to  be  made  to  the  trustees,  though  in  trust  for 
the  wife,  there  could  have  been  no  retainer.  So  in  Harriot  v. 
Thompson,  (m)  the  court,  in  giving  judgment,  laid  down,  that  if 
the  money  in  the  condition  had  been  to  be  paid  to  the  trustees, 
and  not  to  the  executrix  herself,  she  could  not  in  that  case  have 
retained. 

It  must  be  further  remarked,  that  where  the  corpus  of  the  trust 
money  is  to  be  paid  to  the  trustees,  in  trust,  not  to  pay  the  cap- 
ital sum  to  the  executor  or  administrator,  but  to  provide  him  an 
annuity  by  means  of  the  interest  or  other  proceeds,  it  has  been 
holden  that  the  right  of  retainer  for  the  principal  sum  does  not 
exist  at  law.  Thus,  where  a  covenant  was  made  with  trustees  in 
a  deed  of  settlement  before  marriage,  that  the  executors  or  ad- 
ministrators of  the  intended  husband  should  pay  to  the  trustees 
the  sum  of  400Z.  to  remain  vested  in  them,  in  trust  to  satisfy  out 
of  the  proceeds  of  an  annuity  of  201.  to  the  wife  for  her  life  ;  it 
was  holden  that  *  such  a  covenant  would  not  enable  her  to  retain 
the  400Z.  as  administratrix  of  her  husband,  (w) 

Again,  although  a  court  of  law  will,  to  the  extent  above  men- 
tioned, take  a  notice  of  equitable  claims,  yet  an  executor  or  ad- 
ministrator cannot,  in  an  action  brought  against  him  at  law,  retain 
for  a  demand,  of  which  no  account  can  be  taken  by  a  jury,  and 
where,  consequently,  the  amount  of  the  debt,  on  which  the  execu- 
tor or  administrator  relies,  cannot  be  controverted  by  the  other 
party.  Thus,  in  De  Tastet  v.  Shaw,  (o)  A.  being  indebted  in  his 
individual  capacity  to  a  house  in  trade,  of  which  he  himself  was  a 
partner,  in  a  sum  of  monej',  the  amount  of  which  could  not  be 
exactly  ascertained,  covenanted  to  pay  the  firm  all  his  then  debts, 

{1}  Sir  T.  Raym.  484  ;  ante,  1042.  464.    See,  also,  a  ease  cited  by  Kiehards 

(m)  Ante,  1042.  C.  B.,  9  Price,  473. 

(n)  Thompson  v.  Thompson,  9  Price,        (o)  1  B.  &  Aid.  664. 
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and  such  other  debts  as  should  subsequently  accrue.  A.  died, 
without  having  satisfied  the  original  debt,  and  having  contracted 
further  debts  subsequently  to  the  execution  of  the  deed.  The 
court  of  K.  B.  held  that  the  executors,  two  of  whom  were  part- 
ners in  the  house  of  trade,  could  not  plead  either  of  these  debts 
as  an  outstanding  specialty  debt,  or  by  way  of  retainer.  It  was 
argued,  on  the  behalf  of  the  defendants,  that  although  no  action 
could  have  been  maintained  upon  the  deed,  in  a  court  of  law, 
against  the  testator  while  living,  or  against  his  executors  after  his 
decease,  yet  that  the  deed  showed  a  debt  in  equity,  of  which,  ac- 
cording to  Loane  v.  Casey,  (p)  a  court  of  law  ought  to  take  notice. 
But  Lord  EUenborough,  in  delivering  the  judgment  of  the  court, 
observed,  (^)  "  It  is  obvious  that  justice  cannot  be  administered 
without  affording  the  plaintiff  an  opportunity  of  controverting 
the  amount  of  the  debt ;  and  the  only  mode  in  which  a  fact  can 
be  controverted  in  an  action  at  law,  viz,  by  taking  an  issue  to  be 
tried  by  a  jury,  is  impracticable  in  the  present  case  ;  because  the 
debt  constitutes  an  item  in  a  partnership  account,  and  the  part- 
nership account  must  be  taken  in  order  to  ascertain  how  *  much 
was  due  at  the  execution  of  the  deed,  and  whether  the  sum  then 
due  has  been  reduced  in  any,  and  what  degree,  by  the  interme- 
diate gains  of  the  partnership  business.  Such  an  account  cannot 
be  taken  by  a  jury,  and,  consequently,  no  issue  could  be  taken 
on  the  debt,  on  which  the  defendants  rely ;  and  in  this  respect 
the  present  case  differs  from  those  cases  of  debts  in  trust  which 
were  quoted  at  the  bar.  There  is  no  more  difficulty  in  ascertain- 
ing the  amount  of  a  sum  of  money  due  under  a  bond  or  covenant 
to  A.  for  the  use  of  B.,  than  if  it  were  due  to  A.  for  his  own 
benefit.  There  was  no  difficulty,  much  less  impracticability,  of 
trial  in  those  cases  as  there  is  in  this." 

Where  the  person  entitled  to  administration  is  an  infant,  and 
an  administration  durante  minoritate  is  granted,  not  only 

Ketamer  ,  ,     .    .  o  '  j 

ij  an  ad-  may  the  administrator  retain  for  his  own  debt,  (r)  but 
durante  also  if  the  infant  in  point  of  right  has  a  title  to  retain 
mmontate.  f^^  ^  ^j^^^  ^^^  ^^  himself,  the  administrator  may  insist 
on  that  right,  (s)     So  where  the  creditor  is  a  lunatic,  and  ad- 

(p)  See  ante,  1042.  (r)  Eoskelley  v.  Godolphin,  T.  Raym. 

(q)  1  B.  &  Aid.  669.  483 ;  Com.  Dig.  Admon.  F. 

(s)  Franks  v.  Cooper,  4  Ves.  764. 
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ministration  has  been  granted  to  the  defendant  for  the  use  of 
the  lunatic,  the  right  of   retainer  shall  not  be  preiu-   ^7  ^n  ad- 

j.  i.      J         ministrator 

diced,  (t)  durante 

If  administration  be  granted  to  a  creditor,  as  such,  "* 
and  afterwards  be  repealed,  at  the  suit  of  the  next  of  kin,  by  a  cred- 
such  creditor  shall  retain  against  the  rightful  administra-  istrator: 
tor.  (m)  On  the  petition,  however,  of  the  other  creditors,  the 
court  on  granting  administration  to  a  particular  creditor,  as  such, 
will  compel  him  to  enter  into  articles  to  pay  debts  of  equal  de- 
gree in  equal  proportions,  without  any  preference  of  his  own ;  (a;) 
and  administration  to  a  creditor  is  generally  so  granted,  (y)  But 
under  the  common  decree  against  an  administrator,  who  has  ob- 
tained the  letters  of  *  administration  as  a  creditor,  directing  the 
accounts  to  be  taken  in  the  usual  way,  and  the  assets  to  be  ap- 
plied in  a  due  course  of  administration  in  payment  of  the  intestate's 
debts,  the  master  has  no  authority  to  disallow  the  administrator's 
claim  to  retain,  on  proof  by  affidavits  that  there  has  been  a. waiver 
of  the  right  on  his  part,  by  arrangement  with  the  other  credit- 
ors. In  order  to  justify  such  a  departure  from  the  ordinary  course 
of  administering  assets  in  a  court  of  equity,  there  ought  to  be  a 
specific  instruction  to  the  master  to  that  effect,  (s) 

An  executor  of  an  executor  is  entitled  to  retain,  out  of  the- 

assets,  debts  due  from  the  testator,  either  in  his  own  1j>' execu- 
tor of  ex- 
right,  or  as  the  executor  of  the  deceased  executor,  (a)   ecutor: 

So  where  a  bond  creditor  took  out  administration  de  bonis  non  to 

his  debtor,  and  died   before  he  had  made  any  election  in  what 

particular  effects  he  would  have  the  property  altered  by   by  execu- 

retainer ;  it  was  held  that  the  executor  of  the  creditor,   mLutra-" 

in  accounting  for  the  assets  of  the  debtor,  might  deduct  '*"■' 

the  debt.  (5) 

But  it  was  held  («?)  that  the  administrator  cum  testamento  an- 

{t)  lb.  763.  (6)  Weeks  v.  Gore,   3  P.  Wms.   184, 

(«)  Blackborough  v.  Davis,  1  Salk.  38.  note  to  Croft  v.  Pyke,  in  which  latter  case 

(x)  Toller,  106.  a  point  arose,  but  was  not  decided,  viz, 

(y)  Fonbl.  Treat,  on  Eq.  bk.  4,  pt.  2,  whether  if  a  debtor  dies,  having  made  his 

c.  2,  s.  2,  note  (m).  creditor  executor,  and  then  the  execiitor 

(«)  Spicer  v.  James,  2  My.  &  K.  387  ;  dies,  having  intermeddled  with  the  goods, 

Thompson  v.  Cooper,  1  Coll.  81.  but  before  probate,  and  before  any  elec- 

(a)  Hopton  v.  Dryden,  Prec.  Ch.  180 ;  tion  made,  his  executor  can  retain. 

Thomson  v.  Grant,  1  Buss.  540,  in  notis.  (c)  Burge  v.  Brutton,  2  Hare,  373. 

But  not  the  executor  of  one  of  several 

executors,  one  or  more  of  whom  is  still 

living.    Prec.  Ch.  181.    See  ante,  256.  [1046] 
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nexo  of  a  deceased  executor,  in  accounting  for  the  executor's  re- 
byexecu-  ceipts  of  the  assets,  was  not  entitled,  by  way  of  dis- 
tor  to  charge,  to  the  amount  of  a  debt  owing  from  the  testator 

whom  a  =   '  _  _  o        - 

debt  is  due  to  the  executor  jointly  with  another  person  as  partner, 
with  an-  the  executor  having  predeceased  such  partner,  without 
having,  in  point  of  fact,  done  any  act  in  the  exercise  of 
his  right  of  retainer.  It  was  not,  however,  at  all  questioned  in 
this  case,  *  but  indeed  conceded  by  the  court  (Wigram  V.  C.) 
that  one  of  two  partners  to  whom  a  debt  is  due,  being  made  an 
executor,  might  retain  that  debt,  (c^)  But  it  was  ruled  that  if 
such  an  executor  dies,  so  that  the  interest  in  the  debt  wholly  de- 
volves on  his  surviving  partner,  the  right  of  retainer  ceases,  and 
cannot  be  exercised  by  the  representative  of  the  executor. 

In  case  a  married  woman  be  executrix,  the  husband  may  retain 
by  husband  if  the  testator  was  indebted  to  him,  or  which  is  the  same 
executrix :  thing,  to  the  wife  before  marriage.  (d~)  So  it  seems 
by  hus-  clear,  that  if  the  husband  be  executor,  he  may  retain  for 
debt  to  a  debt  contracted  by  the  testator  with  the  wife  dum 
™*'^  sola,  (e) 

It  is  clear,  as  there  has  already  been  occasion  to  show,  (/)  that 
by  execu-     an  executor  de  son  tort  cannot  retain  for  his  own  debt, 

tor  de  son  ^  ^  ^  - 

■  tort.  even  of  a  superior  degree  to  that  upon  which  he  is  sued. 

There  is,  indeed,  one  exception  to  this  rule  ;  for  a  party  who,  by 
stat.  43  Eliz.  c.  8,  becomes  executor  de  son  tort,  in  consequence  of 
a  gift  to  him  of  the  intestate's  effects  by  an  administrator  who 
has  obtained  the  grant  fraudulently,  (^)  is,  by  the  express  provi- 
sion of  that  act,  allowed  to  retain.  Qi) 

case  where  '  If  the  same  person  be  the  personal  representative  both 
sentatFveof  of  the  creditor  and  of  the  debtor,  he  may  retain  out  of 
is  also^the"  ^^  effects  of  which  he  is  possessed  as  the  representa- 
tive^of°the  *^^^  °^  ^^  debtor  to  satisfy  the  debts  due  to  him  as  the 
debtor.        representative  of  the  creditor,  (i) 

(ci)   [4n«e,  1039,  note  (s).]  (i)  Burnet  w.  Dixe,  1   Eoll.  Abr.  922; 

(d)  Toller,  359.  Exors.  L.  2  ;  S.  C.  semhle,  nomine  Burdet 

(e)  Prince  v.  Rowson,  1  Mod.  208  ;  2  v.  Pix,  2  Brownl.  50 ;  Fryer  v.  Gildridge, 
Mod.  51.  Hob.  10;  Thompson  v.  Cooper,  1  Coll. 

(/)  Ante,  269.  85  ;  Fox  v.  Garrett,  28  Beav.  16  ;  in  which 

(g)  Ante,  259,  260.  last  case  both  estates  were  being  admin- 

(A)  Com.  Dig.  tit.  Administrator,  C.  3  ;  istered  by  the  court,  and  it  was  held  that 

Wentw.  Off.  Ex.  ch.  14,  p.  336,  14th  ed. ;  the  administrator  was  bound  so  to  retain 

Vernon  v.  Curtis,  2  H.  Bl.  26,  note  (6) ;  at  the  instance  of  the  parties  interested  in 

Toller,  366.  the  creditor's  estate. 
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If  there  are  two  joint  and  several  obligors,  and  one  of  them 
*  dies,  having  made  the  obligee  his  executor,  in  such  case   jj . 
the  obligee,  if  he  has  not  received  satisfaction  out  of  the   i°^'^^y  and 

J    1        1  111-  severally 

assets  01  the  deceased  obligor,  may  sue  the  survivor  ;  for,   bound  and 
being  jointly  and  severally  bound,  he  may  sue  which  of   the  obligee 
them  he  pleases,  and  though  the  debt  be  one,  yet  the   {'ov^hTm'ay 
obligations  are  several ;  and  no  assets  appear  of  the  value   (a'n"/°" 
of  the  debt  to  retain  ;  and  there  might  be  a  judgment,    *e  survi- 
against  which  he  could  not  retain.  (A) 

So  if  the  obligor  appoint  the  obligee  his  executor,  and  there  are 
no  assets  out  of  which  he  may  retain,  the  obligee  may  sue  the  heir 
if  he  is  bound.  (Z) 

If  two  arejointli/  bound  in  an  obligation,  the  one  as  principal, 
and  the  other  as  surety,  and  on  the  principal's  death  the   Whether  a 
surety  becomes  his  personal  representative,  and  on  for-   ecutor'of^ 
feiture  of  the  bond   discharges  the  debt ;    it  has  been   ^ho^ir' 
held  that  he  cannot  retain ;  for,  by  joining  in  the  bond   ioi""?' 

'  ^  ^   <J   <i  o  bound,  can 

with  the  principal,  it  became  his  own  debt,  (m)  Yet,  retain. 
in  such  a  case,  it  should  seem  that  he  might  retain  for  the  money 
paid  as  constituting  a  simple  contract  debt,  (n)  Indeed,  in  Bath- 
urst  V.  De  la  Zouch,  (o)  where  the  executor  had  become  bound 
with  his  testator  in  a  bond  for  another  person.  Lord  Bathurst 
C.  is  said  to  have  held  that  the  executor  was  entitled  to  retain 
out  of  the  testator's  estate  the  whole  of  what  was  due  on  the 
bond.  And  it  is  now  settled  that  an  executor,  being  surety  for 
his  testator,  and  having  paid  the  debt  after  his  death,  has  the  or- 
dinary right  of  retainer  for  that  debt.  (  p') 

*  Damages,  which  in  their  nature  are  arbitrary,  such   Damages 
as  damages  founded  on  tort,  cannot  be  retained,  (^q) 


Where   there   are  co-executors   or  co-administrators. 


cannot  be 
retained. 


{k)  Crosse  v.  Cocke,  3  Keb.  116;  Cock 
I/.  Cross,  2  Lev.  73  ;  S.  C.  semhle,  1  Freem. 
49,  .50 ;  3  Bac.  Abr.  10,  tit.  Exors.  A.  9 ; 
infra,  pt.  m.  bk.  iii.  ch.  ii.  §  ix. 

{I)  Wankford  v.  Wankford,  1  Salk.  304. 
See,  further,  on  this  subject,  infra,  pt.  iii. 
bk.  III.  ch.  III.  §  IX. 

(m)  Anon.  Godb.  149,  pi.  194;  4  Leon. 
236,  pi.  362.  But  see  34  Beav.  9,  by  Rom- 
illy  M.  E. ;  34  L.  J.  Ch.  606,  by  Lord 
Westbury. 

(n)  Toller,  298;  ante,  1013. 


(o)  2  Dick.  460;  S.  C.  nomine  Bathurst 
u.  De  La  Touche,  34  Beav.  9,  note ;  from 
which  latter  report  it  is  plain  that  the 
point  stated  in  Dickens  was  not  deter- 
mined at  all.     34  Beav.  9. 

(p)  Boyd  V.  Brooks,  34  Beav.  7,  coram 
Komilly  M.  E. ;  affirmed  on  appeal  by 
Lord  Westbury,  34  L.  J.  Ch.  605 ;  [ante, 
1039,  note  (s).] 

(?)  Loane  v.  Casey,  2  W.  Bl.  968,  by 
Blackstone  J. 

[1048]     [1049] 
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each  being  a  creditor  of  the  deceased,  the  one  cannot  retain  for 
An  execu-  his  own  debt  to  the  prejudice  of  the  other ;  for  several 
retain"""  joint  executors  or  administrators  are  considered  but  as 
co-execu-'^  one  person  in  law ;  the  possession  of  one  is  the  posses- 
*™=  sion  of  the  other ;  the  receipt  of  one  is  the  receipt  of 

the  other  ;  and,  therefore,  the  retainer  of  one  must  be  considered 
as  the  retainer  of  the  other,  and  must  inure,  for  their  mutual 
benefit,  in  the  discharge  of  the  debts  of  both  in  proportion,  (r) 

In  Kent  v.  Pickering,  (s)  where,  in  a  creditor's  suit,  a  balance 

he  may  re-   had  been  found,  by  the  master's  report,  to  be  jointly 

due  from  two  executors  to  their  testator's  estate,  and  one 

of  the  executors  was  a  creditor,  it  was  held  by  Lord 

Langdale  M.  R.  that  such  executor  had  a  right  to  retain 

his  debt  out  of  the  assets  consisting  of  the  balance  due 

from  himself  and  his  co-executor. 

It  should  seem  that  an  executor  or  administrator  may  retain 

Ketainer      ^°^  ^  debt  due  to  himself,  though  it  may  be  more  than 

for  debt       six  years  old :  for  as  an  executor  may  pay  a  debt  to  an- 

morethan  .  %i   i.    j 

other,  though  he  might  have  pleaded  the  statute  of  limi- 
tations, why  may  he  not  pay  himself  ?  (t)  In  Hopkinson 
V.  Leach  (u)  Sir  John  Leach  V.  C.  was  of  opinion  that  the  ex- 
ecutor might  retain  in  such  a  case.  But  his  honor  directed  the 
opinion  of  a  court  of  law  to  be  taken.  The  right  to  retain  has 
been  lately  confirmed  in  Stahlschmidt  v.  Lett,  (t)) 

*  It  is  held  to  be  optional  in  an  executor  or  administrator,  either 
Pleading  a   *°  plead  a  retainer  of  a  debt  due  to  him,  or  give  it  in 
evidence  on  a  plea  of  plene  administravit.  (x) 


tain  out  of 
a  balance 
found  to  be 
due  from 
himself 
and  his  co- 
executor  to 
the  estate. 


six  years 
old. 


retainer. 


(r)  Chapman  v.  Turner,  11  Vin.  Abr. 
72,  tit.  Exors.  D.  2  ;  S.  C.  9  Mod.  268. 

(s)  2  Keen,  1. 

(t)  But  see  Shewen  v.  Vandenhorst,  1 
Euss.  &  M.  349  ;  2  Russ.  &  M.  75  ;  post, 
pt.  IV.  bk.  n.  ch.  II.  §  II. 

(u)  7  May,  1819;  MS.  Madd.  Pract. 
683,  2d  ed. 

(k)  1  Sm.  &  G.  415.  See,  also.  Hill  v. 
Walker,  4  Kay  &  J.  166,  accord.  [Distrib- 
[1050] 


utees  of  Knight  v.  Godbolt,  7  Ala.  304 ; 
Payne  v.  Pusey,  8  Bush  (Ky.),  564.  See 
Rogers  v.  Rogers,  3  Wend.  503.]  So  the 
creditor  of  an  intestate  is  entitled  to  a 
grant  of  administration,  although  his  right 
of  action  is  barred  by  the  statute.  Coombs 
0.  Coombs,  L.  R.  1  P.  &  D.  288. 

(x)  Bond  V.  Green,  1  Brownl.  75 ; 
Plumer  v.  Marchant,  3  Burr.  1380,  1385 ; 
Loane  v.  Casey,  2  W.  Bl.  965. 


*BOOK  THE   THIRD. 

OF  THE  DUTIES  OP  AN  BXECTTTOR  WITH  EBSPEOT  TO  LEGACIES. 


Having  thus  considered  the  oflB.ce  of  an  executor  in  regard  to 
the  payment  of  debts  according  to  the  order  prescribed  by  law, 
it  now  becomes  necessary  to  treat  of  the  duties  which  next  de- 
mand his  attention,  viz,  those  which  respect  the  payment  of  lega- 
cies, (a^) 

A  legacy  is  defined  to  be   "some  particular  thing  or  things 
given  or  left,  either  by  a  testator  in  his  testament  wherein   Definition 
an  executor  is  appointed,  to  be  paid  or  performed  by   "*  legacy. 
his  executor,  or  by  an  intestate  in  a  codicil  or  last  will,  wherein 
no  executor  is  appointed,  to  be  paid  or  performed  by  an  adminis- 
trator." (a) 


(ai)  [The  question,  as  to  what  would  be 
the  effect  upon  a  will,  of  a  refusal  by  all 
the  legatees  and  devisees  to  take  under  it, 
was  raised  in  Stebbins  v.  Lathrop,  i  Piqk. 
33,  and  left  undecided.  The  question  was 
also  raised  and  left  undecided  in  the  same 
case,  whether  a  legatee  or  devisee  can  dis- 
claim his  legacy  or  devise  to  the  prejudice 
of  his  creditors.  In  Drury  v.  Natick,  10 
Allen,  169,  182,  183,  it  was  held  that  a  de- 
vise and  bequest  to  the  town  of  Natick  for 
charitable  purposes  vested  in  the  town 
from  the  death  of  the  testatrix,  subject  to 
be  renounced  by  the  town  within  a  reason- 
able time  and  before  manifesting  an  inten- 
tion to  accept  it.  It  was  further  held  that 
the  gift,  being  for  a  charitable  purpose,  and 
once  accepted,  could  not  afterwards  be  re- 
nounced or  conveyed  away,  so  as  to  defeat 
the  charity.] 

(a)  Godolph.  pt.  3,  c.  1,  s.  1.  [The  term 
legacy  includes  any  gift  of  personal  estate 
by  will,  as  well  those  gifts  made  in  lieu  of 
dower,  as  those  which  are  gratuitous.  Or- 
ton  V.  Orton,  3  Abb.  App.  Dec.  411.] 


Where  a  testator  directed  that  every  "  leg- 
atee "  under  his  will  should  contribute  1/. 
per  cent,  out  of  their  "  legacies  "  to  Mrs. 
W.  and  her  children,  it  was  held  that  spe- 
cific legatees  and  annuitants  and  residuary 
legatees  were  bound  to  contribute.  Ward 
u.  Grey,  26  Beav.  485.  [But  in  Quincy  v. 
Kogers,  9  Cush.  297,  Shaw  C.  J.  said  :  "  In 
common  parlance,  as  well  as  in  a  more  pre- 
cise use  of  language,  a  '  legacy '  is  distin- 
guishable from  the  gift  of  a  residue,  or 
share  in  a  residue."  A  charge  of  the  sup- 
port of  the  testator's  daughter  upon  his 
estate  is  a  legacy.  Leavitt  v.  Wooster,  14 
N.  H.  550.  So  is  a  direction  to  the  execu- 
tor in  a  will,  "  to  support  the  testator's 
aged  father  in  sickness  and  in  health." 
FaiTvell  V.  Jacobs,  4  Mass.  634;  Leavitt 
V.  Wooster,  14  N.  H.  565.  Whether  the 
term  legacy  may  include  real  estate,  see 
Holmes  v.  Mitchell,  1  Law  Eep.  107 ;  S. 
C.  2  Murph.  228.  An  annuity  given  by  a 
will  is  a  legacy  charged  on  the  whole  es- 
tate not  specifically  devised.  Trent  v. 
Trent,  Oilman  (Va.),  174.] 
[1061] 
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CHAPTER  THE  FIRST. 

WHO  IS   CAPABLE   OP   BEING    A  LEGATEE;    AND    HEREWITH    OP 
BEQUESTS   TO   CHAHITABLE  TJSES. 


SECTION   I. 

Who  is  capable  of  being  a  Legatee. 

The  subject  of  the  present  section  has  been  in  some  degree  an- 
ticipated, by  the  inquiry  as  to  the  capabihty  for  *  the  office  of 
executor.  The  same  rule  applies  in  both  matters,  that  every  per- 
son is  capable,  excepting  such  as  are  expressly  forbidden.  (6) 


(6)  Ante,  228.  [The  word  "person" 
in  the  provisions  of  the  New  York  statute 
of  wills  (5  K.  S.  57,  §  3),  authorizing  de- 
vises to  be  made  to  any  person  capable  by 
law  of  holding  real  estate,  does  not  include 
a  state  or  nation.  The  testamentary  ca- 
pacity given  by  the  above  statute  extends 
only  to  devises  to  natural  persons  and  to 
such  corporations  as  are  authorized  by  the 
law  of  the  state  to  talte  by  devise.  A  de- 
vise of  lands,  therefore,  to  the  government 
of  the  United  States,  is  void.  In  the  Mat- 
ter of  the  Will  of  Fox,  .'52  N.  Y.  530.  In 
Sherwood  o.  American  Bible  Society,  4 
N.  Y.  App.  Dec.  (Abb.)  231,  Wright  J. 
said  :  "  The  right  to  take  and  grant  prop- 
erty was  and  is  of  the  very  essence  of  every 
corporation,  whether  created  by  license,  or 
prescription,  or  legislative  act,  and  in  the 
absence  of  any  statutory  prohibition,  they 
may  take  by  all  the  usual  modes  of  ac- 
quiring property.  They  always  had  the 
right  at  common  law  to  take  personal  prop- 
erty by  bequest;  Angell  &  Ames  on  Corp. 
§  166  ;  Matter  of  Howe,  1  Paige,  214;  Mc- 
Cartee  v.  Orphan  Asylum,  9  Cowen,  437  ; 
Williams  v.  Williams,  8  N.  Y.  525,  530 ; 
McDonough  v.  Murdock,  15  How.  (U.  S.) 
[1052] 


367  ;  Atty.  Gen.  v.  Ruper,  2  P.  Wms.  125; 
Grant  Corp.  116,  117  ;  and  I  entertain  no 
doubt  that  they  have  that  right  under 
our  statute."  A  foreign  corporation  is 
competent  to  take  personalty  by  bequest. 
Although  it  has  no  legal  existence  outside 
of  the  state  of  its  creation,  its  existence  in 
that  state  may  be  recognized  in  another  ; 
and  its  foreign  residence  creates  no  insu- 
perable objection  to  its  receiving  a  gift  of 
money  by  will  from  a  resident  of  such 
other  state,  if  it  be  authorized  generally  by 
its  charter  to  take  such  gifts.  Sherwood 
V.  American  Bible  Society,  4  N.  Y.  App. 
Dec.  (Abb.)  227.  See  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424,  432  ;  White  v. 
Howard,  46  N.  Y.  144.  As  to  lands,  how- 
ever, it  was  held  in  Howard  v.  White,  46 
N.  Y.  144,  that  the  corporations  referred  to 
in  the  New  York  statute  of  wills,  are  those 
created  by  and  existing  under  the  laws  of 
that  state,  and  that  a  devise  to  a  foreign 
corporation  of  lands  in  New  York  was 
void,  although  the  corporation  was  author- 
ized by  its  charter  to  take  by  devise  In 
the  Matter  of  the  Will  of  Pox,  52  N.  Y. 
534.  But  in  Connecticut  it  was  decided 
that  a  corporation  chartered  by  the  laws  of 
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Bankrupt. 


Most  of  the  prohibitions  which  have  been  pointed  out,  as  exist- 
ing with  respect  to  the  office  of  executor,  apply  also  to  f.^'''?."^ 
the  capability  of  being  a  legatee.  Thus  persons  twice  by  statute. 
denying  the  Christian  religion  to  be  true,  (e)  and  persons  not 
qualifying  for  office,  (cZ)  are  disabled  from  being  legatees,  as  well 
as  from  being  executors. 

A  bankrupt  may  be  a  legatee  ;  but  if  the  testator  dies  at  any 
time  before  the  certificate  is  allowed,  even  pending  an 
unfounded  petition  to  stay  it,  the  interest  in  the  legacy 
belongs  to  the  assignees,  unless  it  can  be  shown  that  the  petition 
was  presented  with  that  object,  (e) 

An  alien  friend  may  be   a  legatee  of  personal  chattels  ;  (/ ) 
but  any  legacy  to  an  alien  enemy  will  be  forfeited  to   Alien, 
the  king,  {g') 

It  was  holden  by  Sir  William  Grant,  in  Lees  v.  Summergill,  Qi) 
that  a  legacy  given  to  a  subscribing  witness  to  a  will  of   Subscrib- 

o      J    o  ^  o  ing  wit- 

personal  estate  was  an  interest  which  such  person  could    ness. 
not  legally  claim,  by  reason  of  the  statute  25  Geo.  2,  *  c.  6.     But 


New  York  can  take  and  hold  lands  in  Con- 
necticut unless  restrained  by  the  language 
of  its  charter ;  the  inability  of  such  cor- 
poration to  take  land  in  New  Yoi-k,  unless 
expressed  in  its  charter,  does  not  render  it 
incompetent  in  Connecticut.  The  capacity 
of  a  foreign  corporation  to  take  by  devise 
in  Connecticut  must  be  determined  by  the 
terms  of  its  charter  and  the  laws  of  Con- 
necticut; and  the  laws  of  the  foreign  state 
will  not  be  recognized  in  Connecticut  as 
affecting  the  question.  White  v.  Howard, 
38  Conn.  342.  It  has  been  held  in  Massa- 
chusetts that  a  bequest  to  an  unincorporated 
female  society  in  another  state,  composed 
in  part  of  married  women,  for  charitable 
purposes,  is  valid.  Washburn  v.  Sewall, 
9  Met.  280 ;  Nye  v.  Bartlett,  4  Met.  378. 
A  devise  to  an  association  for  religious 
purposes,  unincorporated  at  the  testator's 
death,  but  since  incoi'porated,  is  good  in 
Pennsylvania.  Zimmerman  v.  Anders,  6 
Watts  &S.  218.  See  Gibson  ».M' Call,  1 
Rich.  (S.  Car.)  174;  Zeisweiss  v.  James, 
63  Penn.  St.  46.5.] 

(c)  9  &  10  W.  3,  c.  32 ;  ante,  238. 

(d)  Ante,  238. 


(e)  Ex  parte  Ansell,  19  Ves.  208 ;  and 
see  32  &  33  Vict.  c.  71,  o.  15,  sub-sect.  3.- 
But  where  a  testatrix  bequeathed  a  share 
of  the  residue-of  her  estate  in  trust  for  her 
nephew  for  life ;  and  by  a  codicil  reciting 
that  he  had  become  abankrupt  and  insane, 
she  directed  the  trustees  to  apply,  during 
his  life,  the  whole  or  such  part  of  the  in- 
terest of  the  fund  at  such  times  and  in 
such  manner  for  his  maintenance  and  sup- 
port, and  for  no  other  purpose  whatever, 
as  they,  in  their  discretion,  should  think 
most  expedient ;  it  was  held  by  Shadwell 
V.  C.  that  the  assignees  of  the  nephew, 
though  he  was  uncertificated,  were  not  en- 
titled to  any  portion  of  the  provision  made 
for  him.  Twopeny  v.  Peyton,  10  Sim. 
487.  Sec,  also,  Goddin  v.  Crowhurst,  lb. 
642,  and /)0s«,  pt.  iii.  bk.  iii.  ch.  ii.  §  vi. 

(/)  Calvin's  case,  7  Co.  17  ;  [ante,  12, 
note ;  Anstice  v.  Brown,  6  Paige,  448 ; 
Craig  V.  Leslie,  3  Wheat.  563  ;  Neilson  v. 
Lagow,  12  How.  107;  Meakins  v.  Crom- 
well, I  Selden,  136.] 

(g)  Attorney  Gen.  v.  Weedon,  Parker, 
267  ;  but  see  ante,  229. 

(h)  17  Ves.  508. 
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a  contrary  doctrine  was  maintained  by  Sir  John  NichoU,  in  Brett 
V.  Brett,  (i)  in  which  case  that  learned  judge  held  that  the 
statute  is  limited,  in  point  of  true  construction,  to  wills  and  codi- 
cils of  real  estate,  and,  consequently,  that  a  legacy  to  a  subscribing 
witness  to  a  mere  will  or  codicil  of  personalty  is  a  good  legacy. 
This  decision  of  Sir  John  Nicholl  was  afterwards  affirmed  on  ap- 
peal to  the  delegates ;  (k')  and  has  been  followed  by  Sir  John 
Leach  M.  R.  in  Emanuel  v.  Constable,  (Z)  and  by  Sir  L.  Shadwell 
V.  C.  in  Foster  v.  Banbury!  (m) 

But  now  by  stat.  1  Vict.  c.  26,  s.  15  (which,  however,  does  not 
iVict.  extend  to  any  will  made  before  January  1st,  1838),  it  is 
"•  2^-  enacted,  "  that  if  any  person  shall  attest  the  execution 

of  any  will  [or  testament  or  codicil  or  any  other  testamentary  in- 
strument] to  whom,  or  to  whose  wife  or  husband,  any  beneficial  (n) 
deyise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  affecting 
any  real  or  personal  estate  (other  than  and  except  charges  and  di- 
rections for  the  payment  of  any  debt  or  debts),  shall  be  thereby  (o) 
given  or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the  exe- 
cution of  such  will,  or  the  wife  or  husband  of  such  person,  or  any 
person  claiming  under  such  person  or  wife  or  husband,  be  utterly 
null  and  void,  and  such  person  so  attesting  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will,  *  or  to  prove  the 
validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  in  such  will."  (o^) 

(t)  3  Add.  210.  aey  by  a  will  is  not  void  because  the  lega- 
(i)  See  3  Russ.  C.  C.  437,  note.  tee  attests  a  codicil  which  gives  him  noth- 
(Z)  lb.  436.  ing ;  nor   does   a  residuary  legatee   of  a 
(m)  3  Sim.  40.  share  of  a  residue  lose  it  by  attesting  a 
(«)  The  interest  must  be  a  beneficial  in-  codicil  which,  by  revoking  legacies,  in- 
terest to  the  witness  to  render  the  bequest  creases   the  residuary   share.     Gurney  v. 
void.     Therefore,  where  an  attesting  wit-  Gurney,  3  Drew.  208 ;  Tempest  v.  Tem- 
ness  was.  made  universal  legatee  in  trust  pest,  2  l^ay  &  J.  635,  accord.     [And  if  a 
for  the  testator's  widow,  it  was  held  that  legatee  attests  the  will,  and  it  is  afterwards 
the  bequest  was  not  null  and  void  under  republished  by  a  codicil  not  so  attested,  he 
this  statute.    In  the  Goods  of  Ryder,  Pre-  will  be  entitled  to  his  legacy.    Anderson 
rog.  2;  Notes  of  Cas.  462;  Cresswell  v.  o.  Anderson,  L.  R.  13  Eq.  381.    Where 
Cresswell,  L.  R.  6  Eq.  Cas.  69'.  [A  char-  there  is  a  gift  to  a  class  as  joint  tenants, 
itable  legacy  to  be  disposed  of  "  as  A.  and  one  of  them  is  an  attesting  witness, 
pleases  "  is  not  invalid  because  A.'s  wife  is  his  share  survives  to  the  other  joint  ten- 
an  attesting  witness.    Cresswell  v.  Cress-  ants.    Young  v.  Davies,  2  Drew.  &  Sm. 
well,  L.  R.  6  Eq.  69.]  167.] 

(o)  I.  e.  by  the  same  instrument  which        (o^)  [ante,  328,  note  (mi),  345,  and  note ; 

is  attested.    Therefore  a  bequest  of  a  leg-  1  Jarman  Wills  (3d  Eng.  ed.),  65-71 ;  Sul- 
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This  clause  follows  almost  verbatim  the  language  of  the  stat.  25 
Geo.  2,  c.  6,  except  that  the  statute  of  Geo.  2  did  not  contain  the 
words  "  or  to  whose  wife  or  husband  "  in  the  earlier  part,  or  the 
words  "  or  to  prove  the  validity  or  invalidity  thereof,"  towards 
the  close  of  the  section.  Consequently  the  case  of  Doe  v.  Mills,  (p) 
which  was  decided  upon  the  earlier  statute,  appears  to  be  an  au- 
thority applicable  to  the  construction  of  the  statute  of  Victoria. 
It  was  there  held  by  Lord  Denman  and  Bolland  B.  as  judges  of 
the  court  of  common  pleas  at  Lancaster,  that  the  statute  of  Geo. 
2  makes  void  a  devise  to  an  attesting  witness,  although  there  be 
three  other  attesting  witnesses  to  the  will. 

And  accordingly  it  was  afterwards  held  by  Wood  V.  C.  in 
Wigan  V.  Rowland,  (ji)  in  the  construction  of  the  statute  of  Vic- 
toria, that  where  the  execution  was  attested  by  two  marksmen, 
and  signed  also  by  two  other  persons  as  witnesses,  the  signatures 
of  the  latter  must  be  deemed  to  have  been  affixed  likewise  in  at- 


livan  V.  Sullivan,  106  Mass.  474.  Mr.  Jar- 
man,  in  liis  treatise  on  Wills  (vol.  1,  p.  65, 
3d  Eng.  ed.),  says:  "It  is  obvious  that 
nothing  could  be  more  dangerous  than  to 
allow  a  will  to  be  supported  by  the  testi- 
mony of  persons  who  are  beneficially  in- 
terested in  its  contents.  When,  therefore, 
the  statute  of  frauds  required  to  the  valid- 
ity of  a  devise  of  land,  that  it  should  be 
attested  by  credible  witnesses,  persons  hay- 
ing a  beneficial  interest  under  the  will  were 
held  not  to  sustain  this  character;  and, 
accordingly,  a  will  of  freehold  estate  at- 
tested by  such  persons  was  invalid ;  and 
that,  too,  not  only  as  to  the  part  which 
created  the  interest  of  the  attesting  wit- 
ness, but  in  regard  to  the  whole.  In  ap- 
plying this  principle  it  was  long  a  question, 
whether  the  witness  could  be  rendered 
competent  by  destroying  his  interest  by 
means  of  a  release  or  payment  before  his 
examination ;  in  other  words,  whether  the 
credibility  of  the  witnesses  was  to  exist 
at  the  period  of  the  attesting  act,  or  of 
the  judicial  inquiry  into  its  sufficiency. 
Against  the  latter  hypothesis  Lord  Cam- 
den, in  the  case  of  Doe  d.  Hindson  v. 
Hersey,  4  Burn  E.  L.  27,  made  an  able 
and  energetic  protest.  '  A  will '  said  his 
lordship,  '  is  often  executed  suddenly  In  a 

VOL.  II.  17 


last  sickness,  and  sometimes  in  the  article 
of  death,  and  a  great  question  to  be  asked 
in  such  cases  is,  whether  the  testator  were 
in  his  senses  when  he  made  the  will,  and, 
consequently,  the  time  of  the  execution  is 
the  critical  moment  which  required  guard 
and  protection.  What  is  the  employment 
of  the  witnesses?  —  it  is  to  attest,  and  to 
judge  of  the  testator's  sanity  when  they 
attest,  and  if  he  is  not  capable,  they  ought 
to  refuse  to  attest.  In  some  cases  the  wit- 
nesses are  passive;  here  they  are  active, 
and,  in  truth,  the  principal  parties  to  the 
transaction ;  the  testator  is  intrusted  to 
their  care.'  [The  majority  of  the  court 
were,  however,  against  Lord  Camden's 
opinion.]  The  doctrine  contended  for  by 
this  distinguished  judge  seems  eventually 
to  have  prevailed,  and  is  evidently  more 
reasonable  than  the  alternative  rule,  which 
would  have  led  to  this  absurd  and  mis- 
chievous consequence,  that  a  will  might 
have  been  invalidated  by  the  subsequent 
conduct  of  a  witness  affecting  his  credibil- 
ity of  character,  and  occurring,  it  might 
be,  after  the  death  of  the  testator,  where 
there  was  no  possibility  of  repairing  the 
disaster  to  the  will."] 

(p)  1  Mood.  &  Rob.  288. 

(q)  11  Hare,  157. 
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testation  of  the  will,  and  not  as  merely  verifying  the  attestation 
of  the  marksmen ;  and  therefore  that  a  legacy  to  the  wife  of  one 
of  them  failed,  (r) 

It  may  be  observed,  that  although  a  man  cannot  make  a  grant 
Wife  of  *°  ^^^  wife,  nor  enter  into  a  covenant  with  her  (for 
testator.  guch  grant  would  be  to  suppose  her  separate  existence, 
and  to  covenant  with  her  would  be  to  covenant  with  himself)  ;  yet 
he  may  bequeath  anything  to  her  by  will ;  since  that  cannot  take 
effect  tilt  after  the  coverture  is  determined  by  death,  (s) 


»  SECTION  n. 

Of  Bequests  to  Superstitious  and  Oharitahle  Uses. 

All  bequests  to  superstitious  uses  (s^)  are  illegal  and  void ;  but 
bequests  to  charitable  uses  are  not  only  legal  and  valid,  but  are, 
in  some  measure,  favored  in  our  law,  (s^~)  provided  that  they  are  of 
personal  property,  in  no  way  connected  with  land. 


(r)  But  see  Randfield  v.  Eandfield,  8  H. 
L.  Cas.  225 ;  In  the  Goods  of  Sharman, 
L.  E.  1  P.  &  D.  661.  [It  is  proper  here  to 
notice  another  disability  to  take  by  devise. 
A  devise  to  the  heir-at-law  is  void,  if  it 
gives  precisely  the  same  estate  that  the 
heir  would  take  by  descent  if  the  particu- 
lar devise  to  him  was  omitted  out  of  the 
will.  The  title  by  descent  has,  in  that  case, 
the  precedence  to  the  title  by  devise.  Ellis 
u.  Paige,  7  Cush.  161 ;  Parsons  v.  Wins- 
low,  6  Mass.  178;  Whitney  v.  Whitney, 
14  Mass.  90  ;  Sedgwick  v.  Minot,  6  Allen, 
171 ;  1  Jarman  Wills  (3d  Eng.  ed.),  69,  70.] 

(s)  1  Bl.  Com.  442  ;  Co.  Lit.  112.  [In- 
fants (including  infants  en  ventre  sa  mere, 
Burdett  v.  Hapgood,  1  P.  Wms.  486; 
Mogg  V.  Mogg,  1  Meriv.  6M),  femes  covert, 
and  insane  persons  are  not  incapacitated 
from  taking  by  devise  or  bequest,  though 
they  cannot  manifest  their  acceptance ;  ac- 
ceptance, however,  will  be  presumed  unless 
such  presumption  would  work  injury  to 
the  devisee  or  legatee.  1  Jarman  Wills 
(3d  Eng.  ed.),  70,  71.  See  Stebbuis  v. 
Lathrop,  4  Pick.  33,  43,  44.] 

(si)  [The  entire  legal  equality  of  all 
religious  sects,  and  the  free  toleration  of 
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all  religious  opinions  and  modes  of  wor- 
ship in  the  United  States  leave  no  place 
here  for  anything  corresponding  to  the 
English  idea  of  a  superstitious  use.  See 
Methodist  Church  v.  Eemington,  1  Watts, 
218,  224 ;  Magill  u.  Brown,  in  note  to 
Blenon's  Estate,  1  Brightly,  346,  373 ; 
Gass  V.  Wilhite,  2  Dana,  170.] 

(s^)  [See  post,  1077,  note  (I) ;  Lewin 
Trusts  (5th  Eng.  ed.),  396  et  seq. ;  1  Jar- 
man Wills  (3d  Eng.  ed.),  189  et  seq.  Gifts 
to  charitable  uses  are  highly  favored,  and 
will  be  most  liberally  construed  in  order 
to  accomplish  the  intent  and  purpose  of 
the  donor;  and  trusts  which  cannot  be 
upheld  in  ordinary  cases,  for  various  rea- 
sons, will  be  established  and  carried  into 
effect  when  created  to  support  a  gift  to  a 
charitable  use.  Gray  J.  in  Jackson  v. 
Phillips,  14  Allen,  550.  See  Foster  J.  in 
White  V.  Howard,  38  Conn.  366 ;  Daggett 
J.  in  Bull  V.  Bull,  8  Conn.  51.  The  most 
important  distinction  between  charities 
and  other  trusts  is  in  the  time  of  duration 
allowed  and  the  degree  of  deiiniteness 
required.  The  law  does  not  allow  prop- 
erty to  be  made  inalienable  by  means  of  a 
private  trust,  beyond  the  period  prescribed 
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With  respect  to  what  shall  be  regarded  as  superstitious  uses,  the 
effect  of  the  statute  1  Edw.  6,  c.  14  (although  it  relates  Bequests 

'  .     ^  °   .      .  to  supersti- 

only  to  superstitious  uses  of  a  particular  description,  ex-  tious  uses. 
isting  at  the  time  it  passed),  (i)  has  been  taken  to  be,  that  if  any- 
real  or  personal  property  whatever  shall  have  been,  or  shall  be, 
given,  assigned,  limited,  or  appointed  to  have  continuance,  forever, 
or  for  a  time  only,  towards  or  for  the  finding  or  maintenance  of  a 
stipendiary  priest,  or  for  the  maintenance  of  an  anniversary  or 
obit,  or  of  any  light  or  lamp  in  any  church  or  chapel,  or  other  like 
intent,  these  and  such  like  gifts  and  dispositions  as  these,  are  to 
be  accounted  within  the  superstitious  uses  intended  to  be  suppressed 
by  the  act.  (w) 

Other  bequests  to  superstitious  uses,  not  mentioned  by  the  act, 
are  deemed  void  by  the  general  policy  of  the  law.  (m^)  As  a 
devise  for  the  good  of  the  soul  of  the  devisor  ;  (w)  or  a  bequest  of 
sums  to  be  paid  to  certain  Roman  Catholic  priests  and  *  chapels, 
as  soon  as  possible  after  the  death  of  the  testator,  that  he  may 
have  the  benefit  of  their  prayers  and  masses  ;  (x)  or  a  bequest  of 


by  the  rule  against  perpetuities,  being  a 
life  or  lives  in  being  and  twenty-one  years 
afterwards  ;  and  if  the  persons  to  be  ben- 
efited are  uncertain  and  cannot  be  ascer- 
tained within  that  period,  the  gift  will  be 
adjudged  void,  and  a  resulting  trust  de- 
clared for  the  heirs-at-law  or  distributees. 
But  a  public  or  charitable  trust  may  be 
perpetual  in  its  duration,  and  may  leave 
the  mode  of  application  and  the  selection 
of  particular  objects  to  the  discretion  of 
the  trustees.  Gray  J.  in  Jackson  v.  Phil- 
lips, 14  Allen,  550 ;  Sanderson  v.  White, 
18  Pick.  333  ;  Odell  v.  Odell,  10  Allen,  5, 
6,  and  authorities  cited ;  Saltonstall  v. 
Sanders,  11  Allen,  446;  McDonough  o. 
McDonough,  15  How.  (U.  S.)  367  ;  Potter 
V.  Thornton,  7  K.  I.  252 ;  Williams  v. 
Williams,  4  Selden,  525.  But  see  for  the 
law  of  New  York  upon  this  latter  point, 
Leonard  v.  Bell,  1  N.  Y.  Sup.  Ct.  608, 
609,  and  cases  cited;  White  v.  Howard, 
46  N.  Y.  144.] 

(t)  By  Sir  Wm.  Grant,  in  Gary  v.  Ab- 
bot, 7  Ves.  495.  The  statute  23  Hen.  8, 
c.  10,  relates  only  to  assurances  of  land 
to  churches  and  chapels,  which,  if  for  a 


longer  term  than  twenty  years,  it  declares 
absolutely  void.  lb.  See  Doe  v.  Haw- 
thorn, 2  B.  &  Aid.  103. 

(u)  Duke  on  Charitable  Uses,  106,  p. 
349,  Bridgman's  ed. ;  West  v.  Shuttle- 
worth,  2  My.  &  K.  97.  So  it  was  held  by 
Lord  Langdale,  in  Attorney  Gen.  v.  The 
Fishmongers'  Company,  2  Beav.  151,  that 
establishments  or  foundations  for  securing 
prayers  for  the  souls  of  the  dead  are  to 
be  deemed  superstitious,  and  within  the 
statute  of  Edw.  6.  And  this  decision  was 
affirmed  by  Lord  Cottenham,  5  Myl.  &  Cr. 
11.  See,  also,  2  Drew.  426.  [There  is 
no  statute  making  superstitious  uses  void 
generally.  Sir  Wm.  Grant,  in  Gary  v. 
Abbot,  7  Ves.  495.] 

(«!)  [This  is  true  in  cases  of  personal 
as  well  as  of  real  estate.  1  Jarman  Wills 
(3d  Bug.  ed.),  189.] 

{v)  R.  0.  Lady  Portington,  1  Salk.  162. 
[It  has  been  decided  that  devisees  may  be 
compelled  to  disclose  whether  they  take 
subject  to  a  secret  trust  of  this  nature. 
Eex  V.  Lady  Portington,  supra.^ 

(x)  West  V.  Shuttleworth,  2  My.  &  K. 
684.     See,   also,  accord.  Heath  k.  Chap- 
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a  fund  to  be  applied  for  a  Jesuba  or  assembly  for  reading  the  law, 
and  instructing  the  people  in  the  Jewish  religion  ;  Qy')  or  in  trust 
to  apply  the  proceeds  of  a  fund  in  printing  and  promoting  the  cir- 
culation of  a  treatise,  in  a  foreign  language,  which  inculcates  the 
doctrine  of  the  absolute  and  inalienable  supremacy  of  the  pope  in 
ecclesiastical  matters,  (z) 

So,  before  the  passing  of  the  statute  of  2  &  3  W.  4,  c.  115,  it 
was  held  that  a  bequest  for  the  education  of  persons  in  the  Roman 
Catholic  faith  was  invalid,  (a)  But  that  statute  appears  to  put 
persons  professing  the  Roman  Catholic  religion  upon  the  same 
footing  with  respect  to  their  schools,  places  for  religious  worship, 
education  and  charitable  purposes,  as  Protestant  dissenters.  And, 
therefore,  since  the  passing  of  the  act  (which  has  been  held  to  be 
retrospective),  (6)  a  legacy  given  to  trustees  to  appropriate  the 
money  in  such  way  as  they  may  judge  best  calculated  to  promote 
the  knowledge  of  the  Roman  Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants  of  a  particular  district,  is 
valid,  (c) 

*  With  respect  to  bequests  relating  to  Protestant  dissenters,  the 
court  will  administer  a  fund  given  to  maintain  a  society  of  Prot- 
estant dissenters  promoting  no  doctrine  contrary  to  law,  although 
such  as  may  be  at  variance  with  the  doctrine  of  the  Established 
Church,  (c?)  So  in  The  Attorney  General  v.  Hickman,  (e)  a  legacy 
was  established,  which  was  given  for  encouraging  such  non-con- 
forming preachers  as  preach  God's  word  in  places  where  the  people 
are  not  able  to  allow  them  a  sufficient  and  suitable  maintenance, 

man,   2    Drew.   417  ;     In    re    Blundell's  (a)  Gary  v.  Abbot,  7  Ves.  490.     See, 

Trust,  30  Beav.  360.     See,  also,  Cocks  v.  also,  Gates  v.  Jones,  cited  2  Vern.  266  ; 

Manners,  L.  R.  12  Eq.  Cas.  574.  Smart  v.  Prujean,  6  Ves.  567 ;  Attorney 

(y)  De  Costa  t.  De  Pas,  Ambl.  228 ;  S.  Gen.  v.  Power,  1  Ball  &  Beat.  145. 

C.  Dick.  258 ;  2   Swanst.  487  ;  2  Jac.  &  (h)  Bradshaw  u.  Tasker,  2   My.   &  K. 

W.  308.    But  a  bequest  for  the  support  221.     But   see   contra,  Attorney   Gen.  v. 

of  poor  Jews   is  valid.     2   Swanst.   490.  Todd,  1  Keen,  803. 

And  in  Straus  v.  Goldsmid,  8  Sim.  614,  (c)  West  v.  Shuttleworth,  2  My.  &  K. 

it  was  held  by  Sir  L.  Shadwell  V.  C.  684 ;   2  Drew.  424.     See,  further,  as  to 

that  a  bequest  to  enable  persons  professing  Roman  Catholic  charities,  stat.  23  &  24 

the  Jewish  religion  to  observe  its  rites  is  Vict.  c.  134. 

good.    See,  also,  stat.  8  &  9  Vict.  c.  59,  (d)  Attorney  Gen.  v.  Pearson,  3  Meriv. 
legalizing  Jewish  charities,  which  has  been  353;  by  Lord  Eldon ;  cited  by  Lord  Cot- 
held  to  be  retrospective.    In  re  Michel's  tenham,  2  My.  &  K.  696. 
Trusts,  28  Beav.  39.  (e)  2  Eq.  Cas.  Abr.  193. 

(z)  De  Themmines  o.  De  Bonneval,  5 
Buss.  288. 
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and  for  encouraging  the  bringing  up  some  to  the  work  of  the  min- 
istry who  are  designed  to  labor  in  God's  vineyard  among  the  dis- 
senters, leaving  the  particular  mode  to  the  trustees.  (/) 

There  is  a  distinction,  with  respect  to  the  application  of  the 
fund  bequeathed,  between  bequests  made  in  favor  of  uses  com- 
prised within  the  statute  1  Edw.  6,  and  bequests  of  the  nature 
above  mentioned,  which  are  merely  void  as  bequests  to  supersti- 


(/)  See,  further,  on  the  subject  of  be- 
quests relating  to  dissenters,  Attorney- 
Gen.  (/.  Baxter,  1  Vern.  248 ;  Waller  v. 
Childs,  Ambl.  524;  Doe  u.  Aldridge,  4 
T.  R.  264;  Doe  u.  Copestake,  6  East, 
328  ;  Moggridge  v.  Thackwell,  7  Ves.  36 ; 
Attorney  Gen.  v.  Fowler,  15  Ves.  85  ;  At- 
torney Gen.  V.  Wansay,  15  Ves.  231 ; 
Davis  V.  Jenkins,  3  Ves.  &B.  158;  Attor- 
ney Gen.  V.  Pearson,  7  Sim.  290 ;  Attor- 
ney Gen.  V.  Shore,  11  Sim.  592  ;  Shore  v. 
Wilson,  9  CI.  &  Kn.  355 ;  Attorney  Gen. 
V.  Wilson,  16  Sim.  210;  Shrewsbury  v. 
Hornby,  5  Hare,  406 ;  Attorney  Gen.  v. 
Lawes,  8  Hare,  32.  [Bequests  to  an  Uni- 
tarian chapel ;  and  to  support  an  Unitarian 
missionary ;  Shrewsbury  u.  Hornbury,  5 
Hare,  406 ;  or  for  the  benefit  of  poor  Ir- 
vingite  ministers ;  Attorney  Gen,  v.  Lawes, 
8  Hare,  32 ;  or  to  the  Baptist  minister  of 
a  particular  chapel ;  Attorney  Gen.  v. 
Cock,  2  Ves.  273 ;  are  valid.  So  is  a  be- 
quest for  the  support  of  the  Univei-salist 
religious  denomination.  Universalist  So- 
ciety in  North  Adams  o.  Fitch,  8  Gray, 
421.  Since  the  revolution  no  distinction 
has  been  made,  in  England,  between  char- 
itable gifts  for  the  benefit  of  different  re- 
ligious sects.  Gray  J.  in  Jackson  v.  Phil- 
lips, 14  Allen,  554.  See  Attorney  Gen.  i^. 
Gladstone,  13  Sim.  7.  Courts  have  de- 
cided that  funds  given  to  support  the 
teaching  of  one  religious  system  are  mis- 
employed and  perverted  when  applied  to 
support  the  teaching  of  an  antagonist  sys- 
tem, and  have  redressed  such  misemploy- 
ment.  Metcalf  J.  in  Princeton  v.  Adams, 
10  Cush.  129,  132.  See  Attorney  Gen.  v. 
Murdoch,  1  De  G.,  M.  &  G.  (Am.  ed.)  86, 
121,  note  (I);  Attorney  Gen.  v.  Pearson, 
3  Mer.  353  ;  Shore  v.  Wilson,  7  Sim.  290 ; 
S.  C.  9  CI.  &  Fin.  355 ;  Attorney  Gen.  v. 


Shore,  7  Sim.  309,  note ;  11  Sim.  592  ;  16 
Sim.  210 ;  Attorney  Gen.  v.  Drummond, 
2  H.  L.  Cas.  837 ;  Glasgow  College  v.  The 
Attorney  Gen.  1  H.  L.  Cas.  800 ;  Attorney 
Gen.  «.  Hutton,  7  Ir.  Eq.  612,  614;  Miller 
u.  Gable,  10  Paige,  627  ;  2  Denio,  492 ; 
Attorney  Gen.  v.  Dublin,  38  N.  H.  459 ; 
Attorney  Gen.  v.  The  Meeting  House  in 
Federal  Street,  3  Gray,  57,  58.  As  to  the 
extent  to  which  the  views,  opinions,  and 
doctrines  of  the  founder  of  a  charity  may 
be  inquired  into,  and  the  effect  to  be  given 
them,  in  the  regulation  and  disposition  of 
the  trust,  see  Shore  v.  Wilson,  9  CI.  & 
Fin.  (Am.  ed.)  355,  356,  and  note  (2); 
Attorney  Gen.  o.  Dublin,  38  N.  H.  459, 
555  ;  Earle  v.  Wood,  8  Cush.  430 ;  Wine- 
brenner  v.  Colder,  43  Penn.  St.  244  ;  Mil- 
ler V.  Gable,  10  Paige,  627  ;  S.  C.  2  Denlo, 
492;  Princeton  w.  Adams,  10  Cush.  129; 
Drummond  v.  Attorney  Gen.  2  H.  L.  Caa. 
837 ;  Attorney  Gen.  v.  The  Meeting  House 
in  Federal  Street,  3  Gray,  1  ;  Potter  v. 
Thornton,  7  R.  I.  252 ;  2  Perry  Trusts, 
§  733 ;  Attorney  Gen.  u.  St.  John's  Hos- 
pital, L.  R.  2  Ch.  D.  554.  As  to  the 
rights  of  a  parish  consequent  upon  a 
change  in  religious  views  and  sentiments 
of  their  minister,  or  the  adoption  of  a  new 
system  of  divinity  by  him,  and  the  mode 
of  trying  the  question  of  such  change, 
see  Attorney  Gen.  v.  Murdoch,  1  De  G., 
M.  &  G.  (Am.  ed.)  86,  note  (1),  and  cases 
cited ;  Burr  v.  Sandwich,  9  Mass.  289 ; 
Avery  v.  Tyringham,  3  Mass.  1 82  ;  Shel- 
don V.  Easton,  24  Pick.  287 ;  HoUis  Street 
Meeting  House  v.  Pierpont,  7  Met.  499  ; 
Attorney  Gen.  v.  Meeting  House  in  Fed- 
eral Street,  3  Gray,  1  ;  Attorney  Gen.  v. 
Dublin,  38  N.  H.  459  ;  Earle  v.  Wood,  8 
Cush.  430.] 


1122  OF   LEGACIES.  [PT.  III.  BK.  m. 

tious  uses.  That  statute  provides  that  the  bequests  made  void  by- 
it  shall  vest  in  the  crown  beneficially.  (</)  But  where  the  bequest, 
although  not  within  the  statute,  is  merely  void,  as  being  to  super- 
stitious uses,  the  king  shall  not  take  it  beneficially  ;  yet  if  it  be 
of  a  charitable  nature,  it  shall  not  be  so  far  void  as  that  it  shall 
result  to  the  heir  or  next  of  kin  of  the  testator ;  but  the  king, 
by  sign  *  manual  directed  to  the  attorney  general,  may  order  to 
what  charitable  purpose  it  shall  be  disposed.  (K)  Where,  how- 
ever, there  is  nothing  of  charity  in  the  object  of  a  legacy,  which, 
not  being  within  the  terms  of  the  statute  of  Edw.  6,  fails  merely 
on  account  of  its  illegality  (as  in  the  instance  put  above  of  money 
to  be  paid  to  Roman  Catholic  priests,  in  order  that  the  testator's 
soul  may  have  the  benefit  of  their  prayers  and  masses),  the  next 
of  kin  are  entitled  to  the  benefit  of  the  failure,  (t) 

With  respect  to  bequests  to  charitable  uses,  testamentary  dis- 
Bequests  positions  to  charitable  or  public  purposes,  of  money  or 
bleuses:  other  personal  estate,  not  connected  with  real  property, 
are  valid.  But  with  regard  to  bequests  of  land,  or  affecting  land, 
Stat.  9  Geo.  it  is  enacted  by  the  statute  9  Geo.  2,  c.  36,  "  That  from 
charitable*  and  after  the  24th  June,  1736,  no  manors,  lands,  tene- 
uses):  ments,  rents,  advowsons,  or  other  hereditaments,  corpo- 

real or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money, 
goods,  chattels,  stocks  in  the  piiblic  funds,  securities  for  money, 
or  any  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  shall 
be  given,  granted,  aliened,  limited,  released,  transferred,  assigned, 
or  appointed,  or  any  ways  conveyed  of  settled  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any 
estate  or  interest  whatsoever,  or  any  ways  charged  or  encumbered 
by  any  person  or  persons  whatsoever,  in  trust,  or  for  the  benefit 

{g)  Where  the  gift  is  for  the  benefit  of  Gen.  v.  Todd,  1   Keen,  803.     See,  also, 

the  poor,  but  connected  indivisibly  with  Gates  v.  Jones,  cited  in  Attorney  Gen. 

superstitious  uses  made  void  by  the  act,  v.  Guise,  2  Vern.  266,  and  infra,  1076, 

the  whole  goes  to  the  crown.    5  Myl.  &  1077.    But  the  testator  may  prevent  the 

Or.  15,  16.    See,  also.  Attorney  Gen.  v.  application  of  this  rule  by  a  proviso  in 

Vivian,  1  Russ.  226 ;  De  Themmines  v.  his  will  that  if  the  trusts  should  be  held 

De  Bonneval,  5  Euss.  288.  void,  the  trustees  should  stand  possessed 

(A)  R.  V.  Lady  Portington,  1  Salk.  162;  in  trust  for  his  executors  or  administra- 

De  Costa  v.  De  Pas,  Ambl.  228 ;  S.  C.  tors.    5  Kuss.  288. 

Dick.  258 ;  2  Swanst.  487  ;  Gary  v.  Ab-  (i)  West  u.  Shuttleworth,  2  My.  &  K. 

bot,  7  Ves.  490;  De  Themmines  v.  De  684;  Heath  w.  Chapman,  2  Drew.  417. 
Bonneval,  5  Russ.  292,  293;   Attorney 
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of  any  charitable  uses  whatsoever,  unless  such  gift,  &c.  of  any- 
such  lands,  &c.  (other  than  stocks  in  the  public  funds),  *  be  and 
be  made  by  deed  indented,  sealed,  and  delivered  in  the  presence  of 
two  or  more  credible  witnesses,  twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor,  including  the  days  of 
the  execution  and  death,  and  be  enrolled  in  his  majesty's  high 
court  of  chancery  within  six  calendar  months  next  after  the  ex- 
ecution thereof  ;  and  unless  such  stocks  be  transferred  in  the  public 
books  usually  kept  for  the  transfer  of  stocks,  six  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor,  including  the 
days  of  transfer  and  death,  and  unless  the  same  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended,  immediately 
from  the  making  thereof,  and  be  without  any  power  of  revocation, 
reservation,  trust,  condition,  limitation,  clause,  or  agreement  what- 
soever, for  the  benefit  of  the  donor  or  grantor,  or  of  any  person 
or  persons  claiming  under  him."  (A;)  The  second  section  provides 
that  such  limitations,  &c.  shall  not  be  construed  to  extend  to  any 
purchase  or  transfer  made  for  valuable  consideration.  The  third 
section  then  enacts,  "  That  all  gifts,  grants,  conveyances,  appoint- 
ments, assurances,  transfers,  and  settlements  whatsoever,  of  any 
lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or  in- 
terest therein,  or  of  any  charge  or  incumbrance  affecting,  or  to 
affect  any  lands,  &c.,  &c.  to  or  in  trust  for  any  charitable  uses 
whatsoever,  which  shall  at  any  time,  from  and  after,  &c.  be  made 
in  any  other  manner  or  form  than  by  this  act  is  directed  and  ap  - 
pointed,  shall  be  absolutely,  and  to  all  intents  and  purposes,  null 
and  void."  (¥)     The  fourth  section  then  provides,  that  the  act 

(k)  See  Ksher  w.  Brierly,  1  De  G.,  I".  &  see  McLean  t;.  Wade,  41  Penn.  St.  266 

J-  613.  Miller  v.  Porter,  53  Penn.  St.  297  ;  Taylor 

{B)  [There  are  no  statutes  of  mortmain  v.  Mitchell,   57   Penn.    St.   209 ;  Price  v. 

in   Connecticut;  Foster  J.  in   White  v.  Maxwell,  28  Penn.  St.  23.    For  decisions 

Howard,  38  Conn.  362  ;  and  this  is  gener-  under   the    New  York  act,  1848,  c.  319, 

ally  true  of  all  the  American  States.     See  which  provides  that  no  person  having  a 

Williams  v.  Williams,  4  Selden,  546.   For  wife,  child,  or  parent,  shall  give  more  than 

decisions   under  the  act  of  Pennsylvania,  one  fourth  of  his  estate  to  charitable  cor- 

1855,  which  provides  that  no  estate,  real  porations,  and  no  gift  by  will  shall  be  valid 

or  personal,  shall  hereafter  be  bequeathed,  unless  executed  at  least  two  months  before 

devised,  or  conveyed  to  any  body  politic,  his  death,   and,  under  the  act  of  1860, 

or  to  any  person,  in  trust  for  religious  or  which  enables  a  person  to  give  one  half  of 

charitable  uses,   except   by  deed  or  will  his  estate  in  certain  cases,   see  Levy  u. 

attested  by  two  credible  or  disinterested  Levy,  33  N.  Y.  114;  Harris  r.  Slaght,  46 

witnesses,  at  least  one  calendar  month  be-  Barb.  470  ;  White  v.  Howard,   52  Barb, 

fore  the  decease  of  the  testator  or  alienor,  294 ;  Harris  v.  American  Bible  Society,  2 

[1059] 


1124 


OF  LEGACIES. 


[PT.  III.  BK.  III. 


shall  not  be  construed  to  extend  to  the  two  universities  of  Eng- 
land and  their  colleges,  or  the  scholars  upon  the  foundation  of  the 
colleges  of  Eton,  Winchester,  or  Westminster  ;  with  a  further 
proviso,  in  section  the  fifth,  that  no  college  shall  be  at  liberty 
to  purchase,  acquire,  receive,  take,  or  hold  more  advowsons  than 
are  equal  in  number  to  one  moiety  of  the  fellows  or  students  upon 
the  respective  foundations.  (Z)  And  the  act  also  provides  in  *  the 
sixth  section,  "  That  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  the  disposition,  grant,  or  settlement 
of  any  estate,  real  or  personal,  lying  or  being  within  that  part  of 
Great  Britain  called  Scotland."  (m) 

Although  this  statute  contains  no  restriction  upon  any  one  from 
to  what  leaving  a  sum  of  money,  or  any  other  estate  purely  per- 
propertyit  sonal,  to  charitable  uses,  (n)  yet,  in  the  construction 
applies:  gf  jj;^  ^^  jjg^g  been  adjudged,  that  not  only  devises  of 
land,  copyhold  (o)  as  well  as  freehold,  and  bequests  of  money  to 
be  invested  in  land,  are  void,  but  also  such  bequests  as  in  any  man- 
ner affect  or  relate  to  interests  in  real  property.  Thus,  bequests 
to  charities  of  money  charged  on  real  estate,  (  p)  or  of  money  to 


N.  Y.  Dec.  36.  See  White  v.  Howard,  38 
Conn.  358.  In  Georgia,  a  will,  which  con- 
tains a  charitable  bequest,  is  void  unless 
made  ninety  days  before  the  death  of  the 
testator,  if  he  has  a  wife  and  child  or  issue 
of  a  child.  See  Reynolds  v.  Bfistow,  37 
Geo.  283 ;  2  Kent,  283 ;  Angell  &  Ames 
Corp.  §  U9.] 

(1)  This  part  of  the  statute  is  repealed 
by  Stat.  45  Geo.  3,  c.  101. 

(m)  Several  acts  have  been  lately  passed 
amending  the  law  relating  to  the  convey- 
ance of  land  for  charitable  uses,  viz,  24  & 
25  Vict.  c.  9 ;  25  &  26  Vict,  c  17  ;  26  &  27 
Vict.  c.  106  ;  27  &  28  Vict.  c.  13  ;  which  it 
is  not  deemed  to  be  within  the  scope  of 
this  treatise  to  particularize.  [Under  the 
statutes  of  New  York,  where  a  testator 
directed  that  one  portion  of  his  estate  be 
set  apart  and  devoted  to  the  purchase  of 
the  site  for  a  female  seminary  and  the 
erection  of  buildinErs  thereon ;  another 
portion  invested  in  government  bonds  and 
the  income  applied  for  the  payment  of  the 
salaries  of  teachers  in  such  seminary;  and 
also  directed  that  his  executors,  after  mak- 
ing provision  for  the  government  of  the 

[1060] 


seminary,  should  cause  the  same  to  be  in- 
corporated and  convey  the  title  to  the 
premises  purchased  to  the  corporation,  it 
was  decided  that  the  provision  in  question 
was  void,  as  { 1 )  creating  >■  trust  not  au- 
thorized by  statute;  and  (2)  suspending 
the  power  of  alienation  for  an  indefinite 
period.  Leonard  v.  Bell,  1  N.  Y.  Sup.  Ct. 
608.] 

(n)  By  Lord  Hardwicke,  in  Sorresby  v. 
Hollins,  Highm.  174,  9  Mod.  221,  in  which 
case  his  lordship  afterwards  observed : 
"  As  it  is  often  said  in  old  books,  that  '  I 
was  by  at  the  making  of  the  act  of  parlia- 
ment, and  the  meaning  and  intention  of  it 
was  then  said  to  be  this  or  that,'  so  I  was 
by  at  the  making  of  this  statute,  and  it 
was  at  that  very  time  said  by  the  legisla- 
tors, that  it  would  not  hinder  any  chari- 
table disposition  of  a  personal  estate." 

(o)  Arnold t'.  Chapman,  1  Ves.  sen.  108  ; 
Doe  V.  Waterton,  3  B.  &  Aid.  149. 

(p)  Arnold  V.  Chapman,  1  Ves.  sen. 
108.  See  Attorney  Gen.  u.  Harley,  5  Madd. 
321  ;  Brooks  v.  Badley,  L.  E.  4  Eq.  Cas. 
106. 
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arise  from  the  sale  of  real  estate,  (^q)  or  the  proceeds  of  growing 
crops,  (r)  bequests  of  terms  for  years,  (s)  or  of  money  *  due  on 
mortgage,  (f)  or  of  money  secured  on  turnpike  tolls,  (u)  or  of 
money  secured  upon  the  poor  or  county  rates,  (a;)  or  by  assign- 
ment of  the  rates  under  a  local  paving  and  lighting  act,  («/)  or  of 
a  judgment  due  to  a  testator,  which,  in  his  lifetime,  has  been  re- 
ported, in  a  creditor's  suit,  to  be  an  incumbrance  affecting  the 
real  estate  of  the  debtor,  (g)  are  within  the  statute,  and  void.  So, 
where  a  testator,  who  has  given  his  personal  estate  to  charitable 
uses,  contracts  to  sell  real  estate,  but  the  sale  is  not  completed 
in  his  lifetime,  his  lien  upon  the  estate  for  the  amount  of  the 
purchase-money  is  an  interest  in  land  within  the  statute,  and  the 
purchase-money  will  not  pass  by  his  will  to  the  charity,  (a) 
But  policies  of  assurance,  by  which  the  directors  engage  to  "pay 
out  of  the  funds,"  or  "  that  the  funds  shall  be  liable,"  or  that 
"  a  share  of  the  funds  shall  be  paid,"  are  not  so  connected  with 
land  as  to  fall  within  the  act,  although  the  assets  of  the  assur- 
ance company  consist  partly  of  real  estate.  And  the  rule  is  the 
same,  though  by  the  policy,  sealed  with  the  company's  corporate 
seal,  the  assured  becomes  a  member.  (J)  So  it  has  been  held  that 
shares  in  joint-stock  companies,  as  canal,  dock,  railway,  water- 

(q)  Attorney  Gen.  u.  "Weymouth,  Ambl.  (u)  Knnpp  v.  Williams,  4  Ves.  30,  note. 

20;  Waite  u.  Webb,   Madd.   &   Geld.  71.  So  as  to   harbor  tolls.     Ion  w.  Ashton,  28 

So  a  legacy  payable  out  of  personalty,  and  Beav.   379.      So   as   to  dock  debentures, 

of  the  proceeds  of  the  sale  of  real  estate,  is  Alexander  v.  Brarae,  30  Beav.  153.     But 

an  interest  within  the  statute,  and  cannot,  see  Bunting  v.  Marriott,    19   Beav.    163  ; 

whilst  it  remains  unpaid,  be  bequeathed  andjoosf,  1062,  note  (e). 

by   the    legatee    for   charitable  purposes.  far)  Finch  v.  Squire,  10  Ves.  41.     So  a 

Nor  can  there  be  any  apportionment,  so  grant    by   the  crown  of  the  right  to  lay 

as  to  make  that  part  of  the  legacy  which  chains  in   part  of  the   Thames  to   moor 

would  be  paid  out  of  personalty  available  ships,    is  an  interest   in   land  within  the 

for  the  charitable  bequest.     Brook  w.  Bad-  statute  of  mortmain.      Negus   d.  Coulter, 

ley,  L.  R.  3  Ch.  App.  672.  Ambl.  367. 

(r)  Symonds  v.  Marine  Society,  2  Giff.  {y)  Thornton  v.  Kempson,  Kay,  592. 

325.  (z)  CoUinson  v.  Pater,  2   Russ.  &   M. 

(s)  Attorney  Gen.  u.  Graves,  Ambl.  155;  344. 

Attorney  Gen.    <,.  Tomkins,   Ambl.   216;  (a)  Harrison  u.  Harrison,  1  Russ.  &  M. 

Johnston!).  Swann,   3   Madd.   457.     But  71.     But  the  arrears  of  rent  due  to  him  at 

fixtures  in  a  house  will  pass  by  a  bequest  his  decease  are  not  within  the  statute.   Ed- 

to  a  charity.     3  Madd.  457.  wards  v.  Hall,  11  Hare,  6  ;  6  De  G.,  M.  & 

(t)  Attorney  Gen.  u.  Meyrick,  2  "Ves.  G.  74. 

sen.  44;  Attorney  Gen.  d.  Caldwell,  Ambl.  (6)  March  o.  Attorney  Gen.   5  Beav. 

635  ;  White  v.  Evans,  4  "Ves.  21 ;  Johnston  433. 
V.  Swann,   3  Madd.  457;    Alexander  a. 
Brarae,  30  Beav.  153. 
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works,  gas-light,  and  banking  companies,  and  the  like,  are  not 
within  the  statute,  notwithstanding  real  estate  forms  part  of  their 
property,  (e)  and  *  whether  the  company  be  a  corporation  or 
not.  (ci)  And  so  of  a  debenture  or  bond  (not  amounting  to  a  mort- 
gage) given  by  such  a  company  to  secure  a  debt,  (e)  For  in  such 
cases,  as  in  the  instance  of  a  policy  of  assurance,  the  property 
gives  the  party  entitled  to  it  no  direct  or  primary  right  to  take 
any  interest  in  the  real  estate.  So,  a  shareholder  has  no  direct 
right  to  any  portion  of  the  tolls,  or  rates,  or  other  income  enjoyed 
by  the  company,  but  only  to  a  proportionate  share  of  the  profits.  (/) 
Where,  however,  the  security  confers  a  direct  and  primary  right 
or  charge  on  the  realty,  as  where  the  lands  of  the  company,  or 
the  tolls,  or  rates,  are  assigned  or  mortgaged,  the  case  is  within 
the  statute.  (^) 

The  statute  having  in  terms  prohibited  bequests  of  money  to 
to  -what  be  laid  out  in  the  purchase  of  land  for  any  charitable  use, 
queste  it^'  it  has  been  established  that  a  gift  to  erect  a  school,  or 
applies :  almshouses,  or  other  building  of  that  kind,  is,  generally 
speaking,  void,  because  it  involves  an  express  direction  to  pur- 
chase land  for  that  purpose.  (A)     And  if  a  testator  gives  money 


(c)  Thompson  v.  Thompson,  1  Coll. 
381 ;  Hilton  v.  Giraud,  1  De  G.  &  Sm. 
183;  Sparling  i>.  Parker,  9  Beav.  450; 
Walker  v.  Milne,  11  Beav.  507  (overruling 
Tomlinson  v.  Tomlinson,  9  Beav.  459) ; 
Ashton  u.  Langdale,  4  De  G.  &  Sm.  402  ; 
In  re  Langham,  10  Hare,  446 ;  Edwards 
V.  Hall,  coram  Lord  Granworth,  19  Jur. 
1189;  6DeG.,  M.  &  G.  74  (overruling 
Ware  w.  Gumberlege,  19  Jur.  745,  coram  M. 
E.) ;  Hayter  v.  Tucker,  4  Kay  &  J.  243  ; 
[HoldsvForth  v.  Davenport,  L.  E.  3  Ch.  D. 
185;  Gardner  v.  London,  Chatham  & 
Dover  Eailway  Co.  L.  E.  2  Ch.  App.  201.] 

(d)  Myers  v.  Perigal,  11  C.  B.  90 ;  2 
De  G.,  M.  &  G.  599,  [(Am.  ed.)  note  (2) 
and  cases  cited.]  And  it  makes  no  differ- 
ence that  the  railway  has  been  demised  to 
another  company  for  1,000  years,  with 
power  to  purchase.  Linley  v.  Taylor,  1 
Giff.  67  ;  S.  C.  2  De  G.,  F.  &  J.  84.  [As 
to  the  natureof  shares  in  public  companies 
holding  real  estate,  see  Angell  &  Ames 
Corp.  (9th  ed.)  §  557,  and  notes ;  Acland 
V.  Lewis,  9  C.  B.  N.  S.  46,  note.] 

[1062] 


(e)  4  De  G.  &  Sm.  402;  Walker  w. 
Milne,  11  Beav.  507  ;  Bunting  i'.  Marriott, 
19  Beav.  163. 

(/)  See,  also,  accord.  Bennett  u.  Blain, 
15  C.  B.  N.  S.  518 ;  Freeman  v.  Gains- 
ford,  18  C.  B.  185  ;  Entwistle  v.  Davis,  L. 
E.  4  Eq.  Cas.  272.  On  the  same  principle 
it  was  held,  that  a  testator's  share  in  the 
proceeds  of  land  directed  by  a  previous 
testator's  will  to  be  sold  was  not  within 
the  act.  Marsh  v.  Attorney  Gen.  2  Johns. 
&  H.  61.  See,  also,  Aspinall  u.  Bourne, 
29  Beav.  462. 

(g)  4  De  G.  &  Sm.  402 ;  10  Hare,  446 ; 
Thornton  v.  Kempson,  Kay,  592  ;  Morris 
u.  Glynn,  27  Beav.  218.  On  this  doctrine 
the  case  of  Walker  v.  Milne  (cited  supra, 
note  (e))  may  be  impugned,  inasmuch  as 
the  canal  bonds  in  that  case  appear  to 
have  amounted  to  an  assignment  of  the 
undertaking  and  the  tolls,  &c. 

(A)  A  bequest  of  money  to  establish  a 
school,  &c.  may,  in  the  proper  construc- 
tion of  the  will,  bear  a  similar  import. 
Attorney  Gen.  v.  Hull,  9  Hare,  647  ;  Long- 
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to  *  legatees,  on  condition  they  will  provide  land  for  efEecting  his 
charitable  purpose,  the  bequest  is  void ;  for  this  is,  in  substance 
and  effect,  a  direction  to  purchase  land,  (z) 

But  (although  a  bequest  of  money  to  exonerate  lands  in  mort- 
main is  within  the  statute  (A;))  a  bequest  of  money  to  be  applied 
simply  in  the  amelioration  of  lands  in  mortmain,  or  for  building 
upon  them,  or  repairing  buildings  already  erected,  is  not  within 
the  statute,  the  object  of  which  was  merely  to  prevent  any  addi- 
tion to  the  quantity  of  land  already  in  mortmain.  (T)  And  in  one 
case.  Lord  Hardwicke  extended  this  principle  so  far  as  to  lay  down, 
that  a  bequest  of  money  for  the  erection  of  a  school  would  be 
good,  if  a  piece  of  ground,  already  in  mortmain,  could  be  obtained 
for  the  purpose,  (rn)  But  that  opinion  has  been  overruled  by  a 
*  great  number  of  subsequent  decisions,  and  it  is  now  clearly  es- 
tablished, that,  in  order  to  make  such  a  bequest  valid,  the  testa- 
tor must  point  out  the  land  in  mortmain  on  which  the  erection  is 
to  take  place,  (w)     Yet,  although  it  is  now  perfectly  well  settled 


staff  V.  Rennison,  1  Drew.  28.  In  re 
Clancy,  16  Beav.  295;  Dunn  v.  Bownas,  1 
Kay  &  J.  596  ;  though  it  does  not  necessa- 
rily signify  that  a  school,  &c.  is  to  be  built. 
Attorney  Gen.  v.  Williams,  2  Cox,  387 ; 
S.  C.  4  Bro.  C.  C.  526  ;  11  Hare,  17,  18. 
See  Hawkins  v.  Allen,  L.  K.  10  Eq.  Cas. 
246.  As  to  a  bequest  to  endow  a  school, 
&c.  see  Edwards  v.  Hall,  cited  infra,  1066 ; 
Sinnett  v.  Herbert,  L.  E.  7  Ch.  App.  232. 

(i)  Attorney  Gen.  v.  Davies,  9  Ves.  535  ; 
11  Hare,  12,  13.  See,  also,  Denton  v. 
Lord  John  Manners,  25  Beav.  38 ;  S.  C. 
2  De  G.  &  J.  675.  So  if  a  testator  gives 
a  real  estate  to  A.,  he  paying  a  sum  of 
money  to  the  executors,  who  are  to  apply 
the  residue  of  the  real  and  personal  estate 
to  a  charity,  the  bequest  is  void,  and  the 
money  will  result  to  the  heir,  although  the 
land  is  well  charged.  Arnold  v.  Chapman, 
1  Ves.  sen.  108.  Where  there  was  a  be- 
quest of  leaseholds,  on  condition  to  assign 
part  to  a  charity,  Leach  V.  C.  held  that 
the  legatee  took,  discharged  of  the  condi- 
tion.   Poor  V.  Myal,  Madd.  &  Geld.  32. 

[k)  Corbyn  ».  French,  4  Ves.  418.  So 
a  bequest  of  a  sum  of  money  to  pay  off  a 
debt  secured  by  an  equitable  charge  only 
on  a  meeting-house,  is  void.     Waterhouse 


a.  Holmes,  2  Sim.  162.  But  see  Bunting 
V.  Marriott,  19  Beav.  163. 

(I)  Glubb  V.  Attorney  Gen.  Ambl.  373  ; 
Harris  v.  Barnes,  Ambl.  651 ;  Brodie  «. 
Chandos,  1  Bro.  C.  C.  444,  note ;  Attor- 
ney Gen.  V.  Bishop  of  Chester,  1  Bro.  C. 
C.  444;  Toy  v.  Eoy,  1  Cox,  165;  Attor- 
ney Gen.  V.  Munby,  1  Meriv.  327 ;  Shaw  v. 
Pickthall,  Daniell's  Eep.  92;  Ingleby  xj. 
Dobson,  4  Euss.  C.  C.  342;  In  re  Haw- 
kins's Trusts,  33  Beav.  570. 

(m)  Attorney  Gen.  v.  Bowles,  2  Ves. 
sen.  547. 

(n)  Attorney  Gen.  v.  Hyde,  Ambl.  751 ; 
Pelham  v.  Anderson,  2  Eden,  296 ;  S.  C.  1 
Bro.  C.  C.  444,  note ;  Attorney  Gen.  v. 
Nash,  3  Bro.  C.  C.  588 ;  Foy  v.  Eoy,  1 
Cox,  163;  S.  C.  cited  3  Bro.  C.  C.  593; 
Chapman  v.  Brown,  6  Ves.  404  ;  Attorney 
Gen.  u,  Davies,  9  Ves.  544 ;  Pritchard  v. 
Arbouin,  3  Euss.  C.  C.  456;  Attorney 
Gen.  ...  Hodgson,  15  Sim.  146;  Giblett 
V.  Hobson,  5  Sim.  651 ;  affirmed,  3  My. 
&  K.  517  ;  Dunn  v.  Bownass,  1  Kay  &  J. 
596,  601 ;  In  re  Watmough's  Trusts,  L.  E. 
8  Eq.  Cas.  272.  In  this  last  case,  Malins 
V.  C.  overruled  the  decision  of  the  M.  R. 
in  Booth  v.  Carter,  L.  E.  3  Eq.  Cas.  757. 
The  rule  is  now  well  settled  that  in  order 
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by  these  decisions,  that  if  a  testator  gives  personal  property  to 
erect  and  endow  a  school  or  hospital,  it  must  be  considered,  unless 
it  be  otherwise  declared,  that  it  was  his  intention  that  land  should 
be  acquired,  and  buildings  made,  as  necessary  parts  of  his  pur- 
pose ;  yet  if  be  expressly  directs  that  no  part  of  the  money  be- 
queathed is  to  be  so  applied,  the  bequest  may  be  good,  (o)  Thus, 
in  the  Attorney  General  v.  Williams,  (p)  the  testator  directed 
the  dividends  of  certain  sums  in  the  public  funds  to  be  applied 
for  or  towards  establishing  a  school ;  and  he  afterwards  declared 
his  meaning  to  be,  that  the  schoolmaster  should  not  have  a  less 
salary  than  801.  per  annum,  and  that  the  overplus  of  the  dividends 
.  should  be  applied  in  buying  books,  fire,  clothes,  and  other  neces- 
saries for  the  children,  and  placing  them  out  as  apprentices  ;  hut 
no  part  to  he  applied  for  victuals,  drink,  or  lodging.  It  did  not 
appear  that  there  was  any  school  already  in  existence.  But  Lord 
Loughborough  thought  this  bequest  was  not  void  under  the  stat- 
ute of  mortmain,  (g)  *  And  down  to  the  case  of  Trye  v.  The 
Corporation  of  Gloucester,  (r)  it  was  thought  that  a  bequest  of 
money  expressed  to  be  for  the  erection  of  a  school  or  hospital,  or 
the  like,  would  be  valid,  if  the  testator  either  pointed  out  land 
already  in  mortmain,  on  which  the  building  was  to  be  erected,  or 
negatived  the  power  of  the  trustees  to  purchase  lands  for  the  pur- 
pose. But  in  that  case  there  was  a  bequest  on  trust,  that  if  land 
should  be  given  for  the  purpose  within  ten  years  by  the  corpora- 
tion of  Gloucester,  a  certain  sum  of  money  should  be  laid  out  in 
erecting  a  hospital  or  almshouse  thereon  ;  and  then  followed  a 
clause  expressly  negativing  the  power  of  the  trustees  to  purchase 
any  land.  And  it  was  held  by  Romilly  M.  R.  that  the  bequest 
was  void.  His  honor  said  the  question  which  he  had  to  consider 
was,  whether  the  bequest  is  good,  where  it  is  so  framed  as  to 
induce  some  other  person  to  give  land  in  mortmain,  and  where 
the  testator  provides  that  the  bequest  is  not  to  take  effect  unless 
the  inducement  so  held  out  shall  prove  effectual.  And,  after  a 
full  review  of  the  authorities,  the  learned   judge  expressed  his 

to  validate  a  gift  of  this  kind,  you  must  Pratt  v.  Harvey,  L.  E.  12  Eq.  Cas.  544, 

find  in  the  will  a  reference  to  an  existing  per  Wickens  V.  C. 

site  on  which  the  building  contemplated  (o)  3  Madd.  312,  by  Sir  John  Leach, 

shall  be  erected,  or  you  must  find  words  (p)  2  Cox,  387 ;  S.  C.  4  Bro.  C.  C.  526. 

expressly  excluding  the  application  of  the  (q)  See,  also,  Henshaw  v.  Atkinson,  3 

money  given  in  the  acquisition  of  land.  Madd.  306. 
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opinion  that  a  bequest  is  void,  which  tends  directly  to  bring  fresh 
land  into  mortmain ;  and  also  that  a  bequest  of  money  to  be  ex- 
pended in  the  erection  or  repair  of  buildings  is  void,  unless  the 
testator  expressly  states  that  the  money  so  bequeathed  is  to  be 
expended  on  some  land  then  already  in  mortmain.  («)  *  Shortly 
after  this  decision,  the  case  of  Edwards  v.  Hall  (t)  occurred  before 
Wood  V.  C.  There  the  testator  directed  his  executors  to  apply 
the  residue  of  his  personal  estate  in  "  the  endowment  of  district 
churches  in  populous  parishes  ;  "  which  his  honor  construed  to  cre- 
ate a  trust  to  employ  the  money  in  payment  of  stipends  to  the  in- 
cumbents of  such  churches,  "  whether  now  built  or  to  be  hereafter 
built;"  and  on  this  construction  he  held  that  the  bequest  was 
valid.  The  learned  judge  stated  the  view  which  he  thought  should 
be  taken  in  all  cases  of  charitable  bequests,  in  these  words :  "  You 
are  first  to  see  what  would  be  the  construction  of  the  will,  wholly 
independent  of  the  statute  ;  and  then,  having  arrived  at  the  fair 
and  proper  construction  of  the  trust,  and  at  the  due  form  of  its 
execution  independently  of  the  statute,  to  see  how  far  the  inter- 
position of  the  statute  has  presented  a  bar  to  the  execution  of 
the  trust."  (t^}  Taking  this  view  of  the  bequest  before  him,  his 
honor  thought  it  plain  that,  in  the  execution  of  the  trust  to  endow 
a  church,  no  portion  of  the  trust-money  would  be  allowed  to  be 

(s)  His  honor,  in  forming  his  opinion,  for  building  on  land  to  be  given  by  a  third 
relied  much  on  the  case  of  Mather  v.  Scott,  person  for  that  purpose  is  valid. 
2  Keen,  172.  There  the  charitable  be-  (t)  11  Hare,  1,  affirmed  by  Lord  Cran- 
questwas  accompanied  with  a  wish  that  worth,  19  Jur.  1189;  6  De  6.,  M.  &  G. 
the  trustees  would  entreat  the  lord  of  the  74.  See  post,  1069,  note  (e). 
manor  to  grant  some  land  suitable  for  the  (/i)  [The  same  rule  of  construction  was 
purposed  building.  Lord  Langdale  held  adopted  by  Lord  Westbury  L.  C.  in  Tat- 
that  the  bequest  was  void.  And  in  giving  ham  v.  Drummond,  4  De  G.,  J.  &  S.  484, 
judgment,  he  stated  his  opinion  that  it  is  486.  And  in  this  case,  it  was  decided, 
contrary  to  the  policy  of  the  mortmain  that  a  gift  to  the  Society  for  the  Preven- 
act  to  permit  bequests  of  money  to  he  laid  tion  of  Cruelty  to  Animals,  to  he  applied 
out  on  land  as  an  inducement  to  draw  land  as  the  committee  should  "think  best,  to- 
into  mortmain.  But  the  judgment  itself  wards  the  establishment  in  the  neighbor- 
(as  it  was  remarked  by  Wood  V.  C.  11  hood  of  London  or  Westminster  of  slaagh- 
Hare,  14),  rested  on  the  point  that  there  ter-houses  away  from  the  densely  populated 
was  nothing  in  the  will  which  excluded  places  in  which  they  are  now  situated,  and 
the  power  of  the  trustees  to  buy.  The  for  the  relief  of  and  protection  from  cru- 
M.  E.  in  the  course  of  his  judgment  in  elty  to  the  animals  taken  to  be  slaugh- 
Trye  v.  Corporation  of  Gloucester,  dis-  tered,"  was  void,  as  being  within  the  statute 
sented  from  the  opinion  expressed  by  Al-  of  mortmain,  9  Geo.  2,  c.  36.  See  Haw- 
derson  B.  in  Dixon  v.  Buller,  3  Y.  &  Coll.  kins  u.  Allen,  L.  R.  10  Eq.  246  ;  Sinnett 
677,  that  a  charitable  bequest  of  money  n.  Herbert,  L.  R.  7  Ch.  Ap.  232.] 
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applied  to  the  purpose  of  building.  And  as  to  the  objection,  that 
looking  at  the  bequest  as  applicable  to  future  churches,  it  was 
bad,  as  holding  out  an  inducement  to  bring  land  into  mortmain, 
according  to  Trye  v.  Corporation  of  Gloucester,  his  honor  regarded 
that  decision  as  resting  on  the  question  of  manifest  evasion  and 
fraud  of  the  statute,  and  distinguished  it  from  the  case  under  his 
consideration,  inasmuch  as  in  the  former  case  there  was  a  clear 
direction  that  land  should  be  acquired  for  the  purpose  of  the 
charity,  and  the  fund  could  not  be  applied  at  all  unless  and  until 
land  was  brought  by  somebody  into  mortmain ;  whereas,  in  the 
present  case,  the  application  of  the  fund  was  to  be  for  the  lawful 
purpose  of  endowing  churches,  of  which  *  many  existed  requiring 
such  aid ;  and  the  possible  application  of  it  to  future  churches 
could  not,  in  his  opinion,  be  deemed  to  be  such  an  inducement  to 
bring  land  into  mortmain,  as  to  amount  to  an  evasion  of  the  stat- 
ute, (u)  Again,  in  Cawood  v.  Thompson,  (a;)  (which  was  also 
subsequent  to  Trye  v.  Corporation  of  Gloucester),  a  sum  of  money 
was  bequeathed  to  trustees  in  trust  to  invest  it  in  the  funds, 
and  apply  the  dividends  towards  the  maintenance,  support,  and 
carrying  on  of  a  school  in  a  parish  of  Wixley,  with  a  direction 
that  no  part  of  the  money  should  be  applied  to  the  purchase 
of  lands  or  erecting  of  buildings,  the  testatrix  stating  her  expecta- 
tion that  other  persons  would,  at  their  expense,  purchase  the  nec- 
essary land  and  building  for  the  purpose.  And  this  was  held  by 
Stuart  V.  C.  to  be  a  valid  bequest.  And  his  honor  said  that 
Mather  v.  Scott,  and  Trye  v.  Corporation  of  Gloucester,  must  have 
been  decided  on  the  ground  that  in  those  cases  the  court  found 
enough  on  the  face  of  the  wills  to  show  an  indication  to  violate 
the  law  by  indirect  means  ;  but  in  the  will  in  question  he  found  an 
expression  of  the  testatrix's  intention  to  avoid  any  violation  of  the 
law,  and  a  prohibition  to  that  effect.  The  learned  judge  also  ob- 
served that  the  statute  does  not  make  it  unlawful  to  purchase  land 
on  which  a  school-house  may  be  built ;  but,  on  the  contrary,  pre- 
scribes the  mode  in  which  it  may  be  done.  The  law  on  this  subject 
was  finally  settled  by  the  house  bf  lords  in  Philpott  v.  St.  George's 
Hospital,  (y)     In  that  case  Romilly  M.  R.,  adhering  to  the  doc- 

(m)  An  evasion  of  a  statute  is  not  unlaw-    phrase  is  often  used  as  meaning  indirect 
ful  (19  Jur.  1190,  by  Lord  Cranworth,  in    infraction. 
aifirming  tlie  above  judgment.)    But  the        {x)  1  Sm.  &  G.  409. 

(y)  6  H.  L.  Cas.  338. 
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trine  of  Trye  v.  Corporation  of  Gloucester,  held  the  charitable  gift 
void  because  it  manifestly  contemplated,  not  directly  but  indi- 
rectly, the  bringing  of  land  into  mortmain,  (a)     But  the  house  of 
loi:ds  reversed  this  decision,  and  dissenting  from  the  doctrine  *  of 
Trye  v.  Corporation  of  Gloucester,  in  effect  overruled  that  case,  (a) 
It  has  been  laid  down,  that  the  correct  way  of  judging  of  a 
bequest  of  this  kind  is  to  see  whether  the  proper  mode  of  bequests 
executing  the  trust  would  not  be  to  buy  land  and  build  CTetionary 
thereon  the  purposed  school  or  other  charitable  build-  ^"e^Jiojg 
ing.  (b)     But  it  must  be  'observed  that  a  charitable  be-   f°  }ay  out 

,  ,  in  land  or 

quest  is  not  void  because  the  trustees  ma^/,  under  the  otherwise: 
terms  of  it,  lay  out  money  in  purchasing  lands  without  commit- 
ting a  breach  of  trust.  The  gift  is  only  void  where,  from  its 
nature,  the  money  must  necessarily  be  laid  out  in  buying  land  or 
for  other  purposes  obnoxious  to  the  law  of  mortmain,  (c)  The 
rule  has  long  been  established,  that  if  the  words  of  the  will  as  to 
laying  out  the  money  in  land  are  mandatory  or  directory,  the  be- 
quest is  void ;  (ci)  but  where  the  words  of  the  will  leave  sufEcient 
room  for  the  court  to  say  that  there  is  a  discretionary  power  in 
the  trustees  to  lay  out  the  money  either  in  land  or  otherwise,  the 
bequest  will  be  good ;  upon  the  principle  that  if  the  language  of 
a  will  is  in  the  disjunctive,  and  leaves  to  the  executors  or  trustees 
two  methods  to  do  a  particular  thing,  one  lawful  and  the  other  pro- 
hibited, the  lawful  bequest  shall  be  preserved  and  take  effect,  (e) 


(2)  21  Beav.  134  ;  26  Beav.  63. 
(a)  See,  also,  Dent  v.  AUcroft,  30  Beav. 
336 ;  Booth  v.  Carter,  L.  B.  3  Eq.  Cas. 
757.  A  gift  fo^  the  endowment  of  a  future 
church  is  not  void  under  the  mortmain 
act.  Sinnett  v.  Herbert,  L.  R.  7  Ch.  App. 
232.  Where  a  testatrix  gave  the  residue  of 
her  personal  estate  to  trustees  upon  trust 
to  be  by  them  applied  in  aid  of  erecting  or 
endowing  an  additional  church  at  A.,  it 
was  hgld  by  Lord  Hatherley  L.  C.  that  the 
gift  was  not  intended  to  be  confined  to  a 
church  to  be  erected  or  commenced  before 
the  death  of  the  testatrix,  but  was  appli 
cable  to  any  future  church.  Sinnett  v- 
Herbert,  L.  R.  7  Ch.  App.  232. 

(6)  Re   Clancy,  16  Beav.  29,5;   Long- 
staff  V.  Eennison,  1  Drew.  28. 

(c)  1   Kay  &  J.  600,  601,  per  Wood 
V.  C. 


(d)  English  u.  Ord,  Highm.  181  ; 
Grieves  u.  Case,  4  Bro.  C.  C.  67 ;  S.  C.  2 
Cox,  301;  1  Ves.  jr.  548;  Kirkbank  v. 
Hudson,  7  Price,  212. 

(e)  Sorresby  u.  HoUins,  Highm.  175  ; 
S.  C.  9  Mod.  221 ;  Grimmett  v.  Grimmett, 
Ambl.  212 ;  Curtis  v.  Hutton,  14  Ves.  537  ; 
Attorney  Gen.  u.  Goddard,  1  Turn.  &  R. 
348 ;  Johnson  v.  Swann,  3  Madd.  457 ; 
Edwards  v.  Hall,  19  Jur.  1189  ;  6  De  G., 
M.  &  6.  74  (affirmed  on  this  principle, 
see  ante,  1066,  note  (<))  ;  Baldwin  v. 
Baldwin,  22  Beav.  413 ;  London  Univer- 
sity V.  Yarrow,  23  Beav.  159;  S.  C.  1 
De  G.  &  J.  72  ;  Hartshon  v.  Nicholson,  26 
Beav.  58 ;  Dent  v.  AUcroft,  30  Beav.  335 ; 
Graham  v.  Paternoster,  31  Beav.  30 ;  In 
re  Beaumont's  Trusts,  32  Beav.  191  ; 
Lewis  u.  Allenby,  L.  R.  10  Eq.  Ca.  668. 
But  see,  also,  Mann  v.  Bnrlingham,   1 
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*  Accordingly,  in  the  case  of  The  Mayor  of  Faversham  v.  Ry- 
der, (/)  a  bequest  of  money  to  a  municipal  corporation,  to  be 
applied  by  them  in  such  manner  and  for  such  purposes  as  they 
should  judge  to  be  most  for  the  benefit  and  ornament  of  their 
town,  was  held  valid ;  for  that  the  gift  did  not  necessarily  involve 
either  the  purchase  of  land  or  expenditure  on  it,  inasmuch  as  the 
corporation,  in  their  discretion,  might  apply  the  fund  for  pur- 
poses of  benefit  and  ornament  without  contravening  the  law  by 
either  buying  land  or  spending  any  of  the  money  upon  land ;  and 
if  the  law  allows  one  mode  of  application  of  a  trust  fund  and  dis- 
allows another,  the  trustees  must  apply  the  fund  in  the  mode  the 
law  allows,  and  not  in  that  in  which  it  prohibits.  (^) 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within  the 
city,  the  statute  does  not  apply ;  for  by  the  custom  of  London, 
freemen  may  devise  in  mortmain  lands  within  the  city.  (A) 

In  the  great  case  of  Jeffries  v.  Alexander,  (i}  an  instrument 
under  seal  contained  a  covenant  with  trustees,  that  the 

Covenant  .,.,...  ,  .  ... 

to  invest  covenantor  in  his  lifetime,  or  his  executors  within  twelve 
liable  months  after  his  decease,  would  invest  60,000Z.  in  the 

'"^"^  ^ '  names  of  trustees  upon  charitable  trusts.  It  was  held  by 
the  house  of  lords  that  this  deed,  so  far  as  it  was  necessary  to 
resort  *  to  real  estate  or  estates  of  a  real  nature,  was  void  under 
the  statute. 

It  remains  to  consider  what  the  law  deems  charitable  uses, 
so  as  to  be  subject   to   the   restriction   of    the  statute,  (i^)     In 

Keen,  235 ;  Attorney  Gen.  o.  Hodgson,  15  bury  v.  Denton,  3  Kay  &  J.  529  ;  and  the 

Sim.  156 ;  Baker  v.  Sutton,  1  Keen,  224.  cases  collected  in  note  (e),  supra. 

[In   Jackson   i^.   Phillips,    14  Allen,  556,  (A)  Middleton  v.  Cater,   4   Bro.  C.  C. 

557,  Gray  J.   said  :  "  When   a  charitable  409  ;  Bac.  Abr.  Customs  of  London,  A. 

intent  appears  on  the  face  of  the  will,  but  {i)    8   H.  L.    Cas.   594 ;   S.   C.  nomine 

the  terms  used  are  broad  enough  to  allow  Alexander  v.  Brame,  7  De  G.,  M.  &  G. 

of  the  fund  being  applied  either  in  a  law-  525.     See,  also.  Brook  v.  Badley,  L  K.  4 

ful  or  an  unlawful  manner,  the  gift  will  be  Eq.  Ca.  106. 

supported,  and  its  application  restrained  (i')  [Charity  has  been  defined  to  be  a 
within  the  bounds  of  law."  See  Williams  general  public  use,  which  extends  to  the 
V.  Williams,  4  Selden,  425 ;  Bartlet  u.  poor  as  well  as  to  the  rich.  Lord  Cam- 
King,  12  Mass.  543  ;  Inglis  v.  Sailor's  den  L.  C.  in  Jones  i>.  Williams,  Ambl. 
Snug  Harbor,  3  Peters,  117,  118.]  651  ;  Chancellor  Kent,  in   Coggeshall  v. 

(/)  5  De  G.,  M.  &  6.  350,  affirming  Pelton,  7  John.  Ch.  294.     See  Everett  v. 

the  decision  of  the  M.  R.  18  Beav.  318.  Carr,  59  Maine,  335 ;  Miller  i^.  Porter,  53 

{g)  See,  also,  the  Church  Building  So-  Penn.  St.  300;  Perin  w.  Carey,  24  How. 

ciety  </.  Barlow,  3  De  G.,  M.  &  G.  120;  506;  Mitford  v.  Reynolds,  1  Phill.  C.  C. 

Carter  i>.  Green,  3  Kay  &  X  591  ;  Salus-  191;   Drury  v.   Natick,   16  Allen,   178; 
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the  Stat.  43  Eliz.  c.  4,  (j?')  gifts  for  relief  of   aged,  impotent, 
and  poor  people,  for  maintenance  of  sick  and  maimed   what  are 
soldiers  and  mariners,  for  ease  of  poor  inhabitants  con-   uses  within 
cerning  payment  of  taxes,  for  aid  of  young  tradesmen,   utef  ^" 


Franklin  v.  Armfield,  2  Sneed,  305 ;  Cres- 
son's  Appeal,  30  Penu.  St.  437.  Mr.  Jus- 
tice Gray,  delivering  the  opinion  of  the 
court  in  Jackson  u.  Phillips,  14  Allen, 
555,  556,  and  referring  to  the  definitions, 
given  in  the  books,  of  a  legal-  charity, 
quotes  the  language  of  Mr.  Binney  in  his 
argument  in  the  Girard  Will  Case,  41, 
where  he  defines  a  charitable  or  pious  gift 
to  be  "  whatever  is  given  for  the  love  of 
God,  or  for  the  love  of  your  neighbor,  in 
the  catholic  and  universal  sense  —  given 
from  these  motives  and  to  these  ends — free 
from  the  stain  or  taint  of  every  considera- 
tion that  is  personal,  private,  or  selfish," 
and  then  gives  a  more  elaborate  and  prac- 
tical definition  of  his  own.  "  A  charity," 
he  says,  "  in  a  legal  sense,  may  be  more 
fiiUy  defined  as  a  gift,  to  be  applied  con- 
sistently with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons, 
either  by  bringing  their  minds  or  hearts 
under  the  influence  of  education  or  relig- 
ion, by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting  them 
to  establish  themselves  in  life,  or  by  erect- 
ing or  maintaining  public  buildings  or 
works  or  otherwise  lessening  the  burdens 
of  government.  It  is  immaterial  whether 
the  purpose  is  called  charitable  in  the 
gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."  See 
Price  V.  Maxwell,  28  Penn.  St.  35.] 

(i^)  [This  statute  in  principle  and  sub- 
stance, so  far  as  it  recognizes,  defines,  or 
indicates  what  are  charitable  uses,  is  part 
of  the  common  law  of  Massachusetts. 
Gray  J.  in  Drury  v.  Natick,  10  Allen, 
177  ;  Going  v.  Emery,  16  Pick.  116;  Bur- 
bank  V.  Whitney,  24  Pick.  152;  Earle  u. 
Wood,  8  Cnsh.  445 ;  Shaw  C.  J.  in  "Wash- 
burn V.  Sewall,  9  Met.  280,  282  ;  Sander- 
son V.  White,  18  Pick.  328 ;  Bartlet  v. 
King,  12  Mass.  537.  See  Drew  v.  Wake- 
field, 54  Maine,  297,  298.  Courts  act 
upon  the  principles  of  this  statute  in  In- 
VOL.  II.  18 


diana.  McCord  v.  Ochiltree,  8  Blackf. 
15  ;  Indianapolis  v.  Grand  Master,  25  Ind. 
518.  In  Kentucky,  Gass  v.  Wilhite,  2 
Dana,  170;  Church  v.  Church,  18  B.  Mon. 
635.  In  Missouri,  Chambers  v.  St.  Louis, 
29  Missou.  543.  In  Ohio,  Perin  v.  Carey, 
24  How.  (U.  S.)  465  ;  Zanesville  Canal  v. 
Zanesville,  2  Ohio,  483;  American  Bible 
Society  v.  Marshall,  15  Ohio  St.  537.  In 
Pennsylvania,  Witman  v.  Lex,  17  Serg.  & 
E.  88;  Price  v.  Maxwell,  28  Penn.  St. 
23 ;  Cresson's  Appeal,  30  Penn.  St.  437. 
South  Carolina,  Gibson  v.  McCall,  1  Bich. 
(Law)  174  ;  Attorney  Gen.  v.  Jolly,  1 
Rich.  Eq.  99 ;  Attorney  Gen.  v.  Clergy 
Society,  8  Rich.  Eq.  190.  Texas,  Paschal' 
V.  Acklin,  27  Texas,  173.  Vermont,  Burr 
V.  Smith,  7  Vt.  241.  Rhode  Island,  Pot- 
ter V.  Thornton,  7  E.  I.  252.  Maine, 
Swasey  v.  American  Bible  Society,  57 
Maine,  526  ;  Drew  v.  Wakefield,  54  Maine, 
291,  298  ;  Everett  v.  Carr,  59  Maine,  332. 
Illinois,  Heuser  v.  Harris,  42  111.  425. 
Alabama,  Johnson  v.  Longmire,  39  Ala. 
143.  In  White  v.  Howard,  38  Conn.  362, 
Foster  J.  says  :  "  We  have  a  statute  passed 
in  our  colonial  days,  in  1702,  in  efiect  re- 
enacting  the  statute  of  43  Eliz.  and  con- 
taining indeed  more  liberal  and  compre- 
hensive provisions  to  sustain  devises  of 
this  description  than  are  contained  in  the 
43d  Eliz."  In  New  York  the  system  of 
charitable  uses  as  recognized  in  England 
prior  to  the  revolution,  has  no  existence. 
Holmes  v.  Mead,  52  N.  Y.  332  ;  Burrill  v. 
Boardman,  43  N.  Y.  263 ;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424 ;  Bascom  v. 
Albertson,  34  N.  Y.  584  ;  Andrew  v.  New 
York  Bible  and  Prayer  Book  Society,  4 
Sandf  156;  Owens  v.  Missionary  Society 
of  the  Meth.  Epis.  Church,  4  Kcrnan, 
380 ;  Williams  v.  Williams,  4  Selden,  525. 
So  in  Maryland,  "Wilderman  v.  Baltimore, 
8  Md.  550;  State  v.  Warren,  28  Md.  338; 
Dashiell  v.  Attorney  Gen.  2  Harr.  &  J. 
392 ;  Needles  v.  Martin,  33  Md.  699.    The 
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handicraftsmen,  and  persons  decayed,  for  relief,  stock,  and  main- 
tenance of  houses  of  correction,  for  marriages  of  poor  maids,  for 
education  and  preferment  of  orphans,  for  schools  of  learning,  free 
schools,  and  scholars  in  universities,  for  relief  or  redemption  of 
prisoners  or  captives,  for  repair  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea-banks,  and  highways,  are  enumerated  as  char- 
itable uses,  (z^)     Bequests  to  any  of  the  purposes  specified  in  the 


statute  of  43  Eliz.  was  repealed  in  Vir- 
ginia in  1792.  Gallego  v.  Attorney  Gen. 
3  Leigh,  450 ;  Taney  v.  Latane,  4  Leigh, 
327 ;  Seabiirn  v,  Seaburn,  1 5  Grattan, 
423.  For  a  full  statement  of  the  rules 
and  principles  applied  to  charities  in  the 
several  states  and  a  large  citation  of  the 
cases;  see  2  Perry  Trusts,  §  748,  note  (1). 
See,  also,  Wade  v.  The  American  Col. 
Society,  7  Sm.  &  M.  663,  695  ;  Burbank 
V.  Whitney,  24  Pick.  146,  152,  153.  It 
was  held  in  New  York,  in  the  case  of 
Williams  v.  Williams,  4  Selden,  525,  that 
the  law  of  charitable  uses  as  it  existed  in 
England  at  the  time  of  the  American  rer- 
olution,  and  the  jurisdiction  of  the  court 
of  chancery  over  the  subject,  became  the 
law  of  New  York  upon  the  adoption  of 
the  Constitution  of  1777,  and  has  not  been 
repealed ;  that  it  does  not  derive  its  origin 
from  the  statute  of  43  Eliz.  c.  4,  nor  de- 
pend upon  it,  but  was  borrowed  from  the 
civil  law  as  modified  by  the  institutions 
of  Christianity,  and  at  a  very  early  period 
became  a  part  of  the  common  law  ;  that 
the  statute  of  Elizabeth  merely  furnished 
a  form  of  remedy  for  the  abuse  of  chari- 
ties, but  was  never  applicable  to  the  cir- 
cumstances of  this  country,  and  could 
never  have  been  executed  in  it.  "That 
form,"  says  Denio  J.  in  the  above  case, 
"  has  been  long  since  abandoned,  and  re- 
lief in  that  class  of  cases  is  now  sought 
under  the  ordinary  forms  of  justice  in  use 
in  the  court  of  chancery.  The  present 
English  doctrine  of  charities  does  not, 
therefore,  depend  upon  the  statute,  so  far 
as  the  course  of  proceeding  is  concerned ; 
for  nothing  could  well  be  more  dissimilar 
than  the  two  modes.  It  cannot  he  said 
that  the  existence  of  charitable  gifts  orig- 
inated in  the  statute,  for  the  preamble 


shows  that  the  object  of  passing  it  was  to 
reach  gifts  already  in  existence ;  to  redress 
breaches  of  trust  which  had  been  commit- 
ted by  trustees  under  donations  thereto- 
fore made."  As  to  the  chancery  jurisdic- 
tion, see,  further,  2  Kent,  287,  288 ;  Wit- 
man  V.  Lex,  17  Serg.  &  R.  88 ;  Mayor  of 
Philadelphia  v.  Elliott,  3  Rawle,  170 ;  Or- 
phan Asylum  v.  McCartee,  9  Cowen,  437  ; 
Moore  v.  Moore,  4  Dana,  357  ;  Stone  v. 
Griffin,  3  Vt.  400 ;  Burr  v.  Smith,  7  Vt. 
241 ;  Going  v.  Emery,  16  Pick.  507  ;  San- 
derson V.  White,  18  Pick.  328;  Burbank 
u.  Whitney,  24  Pick.  152,  153;  Jackson 
V.  Phillips,  14  Allen,  558 ;  Vidal  v.  Girard, 
2  How.  (U.  S.)  127  ;  Tappan  v.  Deblois, 
45  Maine,  122 ;  Attorney  Gen.  v.  Moore, 
4  C.  E.  Green,  503  ;  Dutch  Church  in  Gar- 
den Street  v.  Moot,  7  Paige,  77  ;  Wright 
o.  Methodist  Epis.  Church,  1  Hoff.  Ch. 
202;  Walker  v.  Walker,  25  Geo.  420; 
Sweeney  v.  Sampson,  5  Ind.  465  ;  Grimes 
V.  Harmon,  35  Ind.  246;  Williams  v. 
Pearson,  38  Ala.  299 ;  Gillman  i^.  Hamil- 
ton, 16  111.  225;  State  v.  Prewett,  20 
Missou.  165 ;  Chambers  v.  St.  Louis,  29 
Missou.  543;  Paschal  v.  Acklin,27  Texas, 
173  ;  Attorney  Gen.  v.  Wallace,  7  B.  Mon. 
611.] 

(t^)  [In  order  to  ascertain  what  are 
charitable  purposes,  recourse  is  usually 
had  to  the  stat.  43  Eliz.  c.  4,  which  enu- 
merates various  kinds  of  charity,  as  ap- 
pears in  the  text ;  but  charity  is  not  con- 
fined to  the  objects  comprised  in  this  enu- 
meration; it  extends  to  all  cases  within 
the  spirit  and  intendment  of  the  statute. 
1  Jarman  Wills  (5d  Eng.  ed.),  192 ;  Gray 
J.  in  Drury  v.  Natick,  10  Allen,  177,  178. 
The  spirit  and  intendment  of.  this  statute 
all  admit  to  be  the  principal  test  and  evi- 
dence of  what  are  in  law  charitable  uses. 
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last  mentioned  statute,  or  to  any  purpose  of  a  similar  nature,  (Jc) 
are  considered  as  bequests  to  charitable  uses,  (^^)  within  the  stat- 
ute of  mortmain,  9  Geo.  2,  c.  36.  Thus,  not  only  bequests  for  the 
education  or  relief  of  the  poor,  as  by  means  of  schools  (T)  or  hos- 


Gray  J.  in  Jackson  v.  Phillips,  14  Allen, 
550,  551  ;  Lord  Cranworth  L.  C.  in  Uni- 
versity of  London  v.  Yarrow,  1  De  G. 
&  J.  (Am.  ed.)  79,  and  note  (1).  The 
aim  of  the  enumeration  of  objects  in  the 
statute  is  readily  perceived  "  to  have  been 
to  show  by  familiar  examples  what  classes 
or  kinds  of  uses  were  considered  charita- 
ble, or  so  beneficial  to  the  public  as  to  be 
entitled  to  the  same  protection  as  strictly 
charitable  uses,  rather  than  to  enumerate 
or  specify  all  the  purposes  which  would 
fall  within  the  scope  and  intent  of  the 
statute,  much  less  every  possible  mode  of 
carrying  them  out."  Gray  J.  in  Drury  v. 
Natick,  10  Allen,  177.  In  Williams  v. 
Williams,  4  Selden,  525,  547,  Denio  J. 
said :  "  We  take  this  enumeration  as  a 
safe  general  guide,  and  such  gifts  as  fall 
within  the  description,  and  such  others  as 
bear  an  analogy  to  them,  we  will  hold  to 
be  valid.  Such  uses  are  daily  made  of 
ancient  statutes,  in  settling  the  princi- 
ples of  the  common  law;  and  had  the 
statute  been  repealed  in  England,  instead 
of  becoming  obsolete,  as  was  actually  the 
case,  it  would  still  be  referred  to  in  as- 
certaining what  should  be  allowed  as  a 
valid  charitable  gift."  "  There  is  nothing 
in  the  situation  or  circumstances  of  this 
country,  or  in  our  form  of  government, 
which  renders  the  general  principles  of 
the  law  of  charity,  as  understood  in  Eng- 
land, inapplicable  to  us.  The  duty  of 
providing  for  the  poor  and  necessitous,  in 
respect  to  their  physical  wants,  as  well  as 
in  regard  to  their  religious,  moral,  and 
intellectual  well-being,  does  not  depend 
upon  the  form  of  government,  but  is 
equally  binding,  whether  the  people  are 
governed  by  representative  institutions,  or 
by  hereditary  rulers.  Nor  does  the  con- 
sideration that  a  religious  establishment 
is  forbidden,  and  that  all  preferences 
among  religious  denominations  are  pro- 
hibited, require  the  abolition  of  the  law  of 


charity."  "  When,  therefore,  we  find  in 
the  common  law  of  England,  which,  so  far 
as  it  is  consistent  with  our  political  condi- 
tion we  have  adopted,  certain  principles 
already  established  respecting  voluntary 
conveyances  to  charity,  I  can  see  no  reason 
growing  out  of  our  rejection  of  the  prin- 
ciple of  a  state  religion,  for  holding  that 
they  are  inapplicable  to  our  situation."] 

(k)  See  Turners.  Ogden,  1  Cox,  317. 

(h?-)  [It  is  well  settled  that  any  purpose 
is  charitable  in  the  legal  sense  of  the 
word,  which  is  within  the  principle  and 
reason  of  the  stat.  of  43  Eliz.  c.  4,  although 
not  expressly  named  in  it ;  and  many  ob- 
jects have  been  upheld  as  charities,  which 
the  statute  neither  mentions  nor  distinctly 
refers  to.  Gray  J.  in  Jackson  v.  Phillips, 
14  Allen,  551.  See  The  American  Asy- 
lum V.  The  Phoenix  Bank,  4  Conn.  172.] 

(/)  Attorney  Gen.  v.  Hyde,  Ambl.  750 ; 
Attorney  Gen.  v.  Nash,  3  Bro.  C.  C.  588  ; 
[Gifts  for  the  promotion  of  science,  learn- 
ing, and  useful  knowledge,  by  other  means 
than  schools  or  colleges,  or  direct  instruc- 
tion of  pupils  or  students,  are  equally  pub- 
lic and  charitable.  Charities  for  the  pro- 
motion of  education  and  learning  have  not 
been  confined  in  Massachusetts  within  the 
words  of  the  statute  of  Elizabeth.  Chief 
Justice  Shaw,  in  the  case  of  Count  Rum- 
ford's  Legacy,  said,  "  That  a  gift  designed 
to  promote  the  public  good,  by  the  en- 
couragement of  learning,  science,  and  the 
useful  arts,  without  any  particular  refer- 
ence to  the  poor,  is  regarded  as  a  charity, 
is  settled  by  a  series  of  judicial  decisions, 
and  regarded  as  the  settled  practice  of  a 
court  of  equity ; ''  and  held,  that  a  gift  in 
trust  to  pay  the  income  in  rewards  for  dis- 
coveries and  improvements  on  light  and 
heat,  most  useful  to  mankind,  was  char- 
itable. American  Academy  of  Arts  and 
Sciences  v.  Harvard  College,  12  Gray,  551. 
In  the  case  of  the  Lowell  Institute,  a  be- 
quest to  provide  for  the  delivery  of  public 
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pitals,  (m)  or  to  the  poor  inhabitants,  (m}')  not  receiving  alms,  of 
a  particular  parish,  (w)  or  to  the  widows  and  children  of  the  sea- 


lecturea  in  the  city  of  Boston,  upon  phi- 
losophy, natural  history,  and  the  arts  and 
sciences,  for  the  promotion  of  the  moral, 
intellectual,  and  physical  instruction  and 
education  of  the  inhabitants  of  the  city, 
was  held  to  be  a  charity.    Lowell,  appel- 
lant, 22  Pick.  215.     And  in  Northampton 
w.  Smith,  II  Met.  390,  the  court  recognized 
the  validity  of  a  bequest,   payable  at  a 
future  day,  to  a  town,  to  establish  model 
and  experimental  farms  to  promote  the 
knowledge  of  the  art  and  science  of  agri- 
culture.    Gray  J.  in  Drury  o.  Natick,   10 
Allen,  169,  181,  182.    In  this  last  case  it 
was  held  that  a  gift  to  a  town  to  estab- 
lish a  library  for  the  use  of  all  the  inhab- 
itants is  clearly  a  public  charity.      See, 
also,  Jackson  v.  Phillips,   14  Allen,  552 ; 
Pickering  v.  Shotwell,  10  Penn.  St.  23. 
It  is  not  necessary  for  the  constitution  of 
a  charity  in  a  legal  sense  that  the  poor 
should  be  its  sole  or  especial  objects.    Sir 
John  Leach  treated  a  school  for  the  educa- 
tion of  gentlemen's  sons,  as  a  "school  of 
learning"  within  the  statute  of  43d  Eliz. 
Attorney  Gen.  w.  Earl  of  Lonsdale,  1  Sim. 
109  ;  Franklin  v.  Armfield,  2  Sneed,  305  ; 
Cresson's  Appeal,  30  Penn.  St.  437.    A 
gift  to  build  or  erect  a  school  or  free  gram- 
mar school  is  within  that  statute.     Had- 
ley  u.  Hopkins  Academy,  14  Pick.  241  ; 
State  V.  McGowen,  2  Ired.  Eq.  9 ;  Wright 
V.  Lynn,  9  Penn.  St.  433  j  Attorney  Gen.  v. 
Williams,  4  Bro.  C.  C.  525.    So  a  bequest 
to  trustees,  to  be  expended  at  their  discre- 
tion, "  in  such  sums,  at  such  times,  and 
such  places,  as  they  deem  best,  for  the 
preparation    and    circulation    of    books, 
newspapers,  the  delivery  of  speeches,  lect- 
ures and  such  other  means  as  in  their 
judgment  will  create  a  public  sentiment 
that  will  put  an  end  to  negro  slavery  in 
this  country,"  was  a  legal  charity  before 
slavery  was  abolished  in  the  United  States. 
Jackson  v.  Phillips,  14  Allen,  537.    A  be- 
quest for  the  civilization  of  the  Indians  is 
charitable.    Magill   v.  Brown,  Brightly, 
347.     So  is  one  to  create  a  fund  to  in- 


crease the  salaries  of  teachers.  Price  v. 
Maxwell,  28  Penn.  St.  23.  Money  in  trust 
to  support  a  school  for  the  use  of  poor 
children  may  be  expended  in  purchasing 
food  and  clothing  and  books  for  poor 
children,  although  the  school  they  attend 
is  one  in  which  the  rich  and  poor  are  ed- 
ucated together.  Mclntire  u.  Zanesville, 
17  Ohio  St.  3i>2.] 

(m)  Masters  v.  Masters,  1  P.  Wms.  420 ; 
Pelham  v.  Anderson,  2  Eden,  296 ;  S.  C. 
1  Bro.  C.  C.  444,  note ;  Foy  v.  Foy,  1 
Cox,  163.  See  Burnaby  v.  Barsby,  4  H. 
&  N.  690,  as  to  workhouses  and  poor- 
houses. 

(m')  [A  gift  "  to  the  poor "  generally, 
or  to  the  poor  of  a  particular  town,  parish, 
age,  sex,  race,  or  condition,  or  to  poor 
emigrants,  though  not  falling  within  any 
of  the  descriptions  of  poor  in  the  statute, 
is  a  good  charitable  gift.  Saltonstall  v. 
Sanders,  II  Allen,  455^61,  and  cases 
cited;  Magill  a.  Brown,  Brightly,  405, 
406 ;  Barclay  v.  Maakelyne,  4  Jnr.  N.  S. 
1294  ;  Chambers  v.  St.  Louis,  29  Missou. 
543 ;  Howard  v.  American  Peace  Society, 
49  Maine,  288.  A  bequest  for  "objects 
and  purposes  of  benevolence  or  charity, 
public  or  private,"  was  held  to  be  intended 
by  the  testator  for  the  general  relief  of 
the  poor,  either  through  public  institu- 
tions or  almsgiving  by  the  agency  of  in- 
dividuals, and  a  good  charitable  donation. 
Saltonstall  v.  Sanders,  11  Allen,  446.  See 
post,  1076,  note  (ii).  A  gift  to  support 
schools  and  the  poor  of  a  county  is  a 
charitable  gift.  Henser  v.  Harris,  42  HI. 
42.5.] 

(n)  Attorney  Gen.  v.  Clarke,  Ambl.  422 ; 
[Attorney  Gen.  v.  Old  South  Society  in 
Boston,  13  Allen,  474;  State  u.  Gerard,  2 
Ired.  Eq.  210  ;  Shotwell  v.  Mott,  2  Sandf. 
Oh.  46 ;  Webb  v.  Neal,  5  Allen,  575.  This 
has  been  held  to  apply  to  those  not  receiv-' 
ing  parochial  relief.  Bishop  of  Hereford 
V.  Adams,  7  Ves.  324 ;  Attorney  Gen.  v. 
Wilkinson,  1  Beav.  372 ;  Attorney  Gen. 
V.  Bovill,  1  Phill.  762 ;  Attorney  Gen.  v. 
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men  belonging  to  a  particular  place,  (o)  but  also  all  bequests  for 
public  purposes,  whether  local  or  general,  (p)  So  the  Royal  So- 
ciety and  the  Royal  Geographical  Society  *  are  charitable  insti- 
tutions within  the  meaning  of  the  statute,  (g')  As  a  bequest  to 
the  British  Museum,  (r)  or  for  the  improvement  of  a  particular 
city,  (s)  or  for  the  establishment  of  water-works  for  the  use  of  the 
inhabitants  of  a  particular  town,  (t)  or  of  a  perpetual  botanical 


Corporation  of  Exeter,  2  Russ.  45 ;  At- 
torney Gen.  V.  Brandeth,  1  Y.  &  Coll.  C.  C. 
200;  Mclntire  v.  Zanesville,  17  Ohio  St. 
352 ;  Fisk  (^..Attorney  Gen.  L.  E.  4  Eq. 
521.  As  to  a  gift  to  the  inhabitants  of 
a  place,  see  Eogers  v.  Thomas,  2  Keen, 
8.] 

(o)  Powell  V.  Attorney  Gen.  3  Meriv. 
48;  [Urmey  v.  Wooden,  1  Ohio  St.  160.] 
See,  also,  Attorney   Gen.  v.  Comber,  2 
Sim.  &  Stu.  93.     As  to  the  cases  where 
bequests    to  poor    relations   are   consid- 
ered as  bequests  to  charitable  uses,  see 
White   17.   White,  7   Ves.  423;  Attorney 
Gen.  V.  Price,  17  Ves.  371  ;  Crichton  v, 
Grierson,  3  Bligh  N.  S.  438;    [Drew  v. 
Wakefield,    54    Maine,    291,    298,    299 ; 
Smith  v.  Harrington,  4  Allen,  566  ;  Swa- 
sey   17.   Amer.   Bible   Society,  57   Maine, 
527.     In  Drew  v.  Wakefield,   54  Maine, 
291,  a  bequest  to  executors  or  trustees, 
upon  trust,  to  distribute  among  testator's 
deserving    relations,  and    such    indigent 
persons   as   they  may  think  proper,  was 
upheld  as  a  charity.     In  Swasey  v.  Amer- 
ican Bible  Society,  57  Maine, '523,  a  be- 
quest  "for   the   benefit  of   needy   single 
women  and  widows  "  was  held  valid.    A 
bequest  for  the  aid  of  a  charitable  society 
which  distributes  groceries  to  the  sick  and 
infirm,  clothing  and  fuel  to  the  helpless 
and  needy,  &o.  has    been   held  a  good 
charitable  donation,  although  the  society 
was  unincorporated  and  in  another  state. 
Washburn   v.  Sewall,   9   Met.   280.     See 
Grandom's  Estate,  6  Watts  &  S.  537.     So 
a  bequest  for  the  relief  of  the  destitute  in 
such  manner  as  charity  is  usually  distrib- 
uted by  the  ministers  at  large  in  the  city 
of  Boston  ;  Derby  v.  Derby,  4  E.  I.  414; 
or  to  twenty  aged  widows  and  spinsters  of 
a  parish.     Thompson  v.  Corby,,  27  Beav. 


649  ;  Eussell  v.  Kellett,  3  Sm.  &  Gif.  264, 
will  be  upheld.  But  a  bequest  to  trustees, 
"  to  secure  the  passage  of  laws  granting 
women,  whether  married  or  unmarried, 
the  right  to  vote,  to  hold  ofBce,  to  hold, 
manage,  and  devise  property,  and  all 
other  civil  rights  enjoyed  by  men,"  is  not 
a  charity ;  Jackson  u.  Phillips,  14  Allen, 
539  ;  nor  is  a  bequest  for  the  purpose  of 
procuring  a  change  in  the  laws  a  charity. 
Jackson  v.  Phillips,  supra.] 

ip)  See  Attorney  Gen.  o.  Pearce,  2  Atk. 
88  ;  Attorney  Gen.  v.  Corporation  of 
Shrewsbury,  6  Beav.  220.  [It  makes  no 
difference  that  the  fund  is  raised  by  tax 
on  the  inhabitants  of  the  town ;  the  pur- 
pose alone  is  the  criterion.  Attorney 
Gen.  V.  Eastlake,  11  Hare,  205.] 

(})  Beaumont  o.  Oliveira,  L.  E.  4  Ch. 
App.  309,  affirming  the  decision  of  Stuart 
V.  C.  in  L.  E.  6  Eq.  Ca.  534. 

(r)  British  Museum  v.  White,  2  Sim.  & 
Stu.  594. 

(s)  Howse  V.  Chapman,  4  Ves.  542 ; 
Mitford  V.  Reynolds,  1  Phil.  C.  C.  185 ; 
Mayor  of  Faversham  v.  Ryder,  18  Beav. 
318 ;  5  De  G.,  M.  &  G.  350 ;  [Shaw  C.  J.  in 
American  Academy  of  Arts  and  Sciences 
V.  Harvard  College,  12  Gray,  594 ;  Gray 
J.  in  Drury  v.  Natiek,  10  Allen,  178,  179  ; 
Cresson's  Appeal,  30  Penn.  St.  437.] 

(i)  Jones  v.  Williams,  Ambl.  651 ;  At- 
torney Gen.  V.  Heelis,  2  Sim.  &  Stu.  67  ; 
Attorney  Gen.  v.  Eastlake,  11  Hare,  205. 
[For  erecting  a  town  house ;  Coggeshall 
(7.  Pelton,  7  John.  Ch.  292 ;  or  to  be  applied 
for  the  good  of  a  place;  Attorney  Gen. 
V.  Earl  of  Lonsdale,  1  Sim.  105  ;  or  for  the 
establishment  of  a  life-boat ;  Johnson  v. 
Swan,  3  Madd.  457;  or  for  deserving  lit- 
erary men  who  have  been  unsuccessful  ; 
Thomson  v.  Thomson,  1  Coll.  395 ;  Shot- 
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garden  for  the  public  benefit ;  (w)  and,  likewise,  bequests  for  the 
promotion  of  the  Protestant  religion,  as  for  the  advancement  of 
the  Christian  religion  among  infidels,  (y^  or  for  the  establishment 
of  a  preacher  in  a  particular  chapel,  (x)  or  for  the  benefit  of  the 
poor  dissenting  ministers  residing  in  any  of  the  counties  in  Eng- 
land, (jf)  or  a  bequest  for  keeping  in  repair  the  fabric  or  the  orna- 
ments of  a  parish  church,  or  a  memorial  window,  or  a  monument 
in  it,  (z)  or  a  bequest  of  an  annual  sum  to  the  clerk  of  a  parish 
to  keep  the  chimes  in  repair,  to  play  certain  psalms,  (a)  or  to  the 
vicar  or  curate  of  a  particular  place,  for  preaching  an  annual  ser- 
mon on  a  certain  day,  (S)  or  to  build  an  organ  gallery  in  a  parish 
church,  (e)  or  to  be  paid  on  a  certain  day  to  the  singers  sitting  in 
the  gallery  of  the  church ;  (c?)  are  deemed  bequests  to  charitable 
uses  within  the  statute  of  mortmain.  The  same  has  been  lately 
held  of  a  gift  "for  the  benefit  and 'advancement  and  propagation 
*of  education  and  learning  in  every  part  of  the  world,  as  far  as 
circumstances  will  permit,"  (e)  and  of  a  gift  for  the  increase  and 


well  V.  Mott,  2  Sandf.  Ch.  46  ;  or  for  letting 
out  land  to  the  poor  at  a  low  rent  ;  Graf- 
ton V.  Frith,  15  Jar.  737 ;  20  L.  J.  Ch. 
1 98 ;  or  for  the  establishing  and  upholding 
an  institution  for  the  investigation  and 
cure  of  diseases  of  quadrupeds  and  birds 
useful  to  man,  and  for  maintaining  a  lect- 
urer thereon  ;  London  University  v.  Yar- 
row, 23  Beav.  159  ;  S.  C.  1  De  G.  &  J.  72 ; 
so  gifts  in  aid  of  the  public  revenue  of 
the  state.  Thellusson  v,  Woodford,  4  Ves. 
227  ;  Nightingale  v.  Goulboum,  5  Hare, 
484 ;  Newland  v.  Attorney  Gen.  3  Meriv. 
684 ;  Ashton  v.  Lord  Langdale,  15  Jnr. 
868.] 

(w)  Townley  v.  Bedwell,  6  Ves.  194. 

(v)  Attorney  Gen.  v.  Virginia  College, 
1  Ves.  jr.  243. 

{x)  Grieves  v.  Case,  4  Bro.  C.  C.  67 ; 
S.  C.  2  Cox,  SOI,  302  ;  I  Ves.  jr.  548 ; 
Thornber  v.  Wilson,  3  Drew.  245  ;  4 
Drew.  350 ;  but  see  Doe  v.  Aldridge,  4 
T.  R.  264;  Doe  v.  Copestake,  6  East, 
328. 

(y)  Waller  v.  Childs,  Ambl.  524 ;  Attor- 
ney Gen.  V.  Fowler,  15  Ves.  85.  See,  also. 
Attorney  Gen  v.  Lawes,  8  Hare,  32. 

(z)  Hoare  v.  Osborne,  L.  E.  1  Eq  585. 

(a)  Turner  v.  Ogden,  1  Cox,  316. 
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(6)  Sorresby  v.  HoUins,  Highm.  174  ;  S. 
C.  9  Mod.  221 ;  Durour  v.  Motteux,  1  Ves. 
sen.  320;  Turner  v.  Ogden,  1  Cox,  316. 

(c)  Adnam  v.  Cole,  6  Beav.  353. 

(d)  Turner  v.  Ogden,  1  Cox,  316. 

(e)  Whicker  a.  Hume,  14  Beav.  509  ;  1 
De  G.,  M.  &  G.  506 ;  7  H.  L.  Cas.  124. 
[Bequests  made  to  advance  and  propagate 
education  and  learning  are  quite  generally 
held  to  be  charitable.  See  Tainter  v. 
Clark,  5  Allen,  66 ;  Swasey  v.  American 
Bible  Society,  57  Maine,  527  ;  Sweeney  v. 
Sampson,  5  Ind.  405  ;  Hadley  v.  Hopkins 
Academy,  14  Pick.  241  ;  State  v.  Mc- 
Gowen,  2  Ired.  Eq.  9 ;  Wright  v.  Lynn, 
9  Penn.  St.  433 ;  Griffin  w.  Graham,  1 
Hawks,  96 ;  Miller  v.  Atkinson,  63  N. 
Car.  537  ;  Pickering  v.  Shotwell,  10  Penn. 
St.  23  ;  American  Academy  of  Arts  and 
Sciences  v.  Harvard  College,  12  Gray, 
584  ;  Price  v.  Maxwell,  28  Penn.  St.  23  ; 
Fairbanks  v.  Lamson,  99  Mass.  533  ;  Cha- 
pin  V.  School  District,  35  N.  H.  445 ; 
Franklin  v.  Armfield,  2  Sneed,  305  ;  Cres- 
son's  Appeal,  30  Penn.  St.  437 ;  Vidal  u. 
Girard,  2  How.  (U.  S.)  127;  Jackson  v. 
Phillips,  14  Allen,  552,  566  ;  McDonough 
V.  Murdoch,  15  How.  (U.  S.)  405,  414; 
Dniry  v.  Natick,  10  Allen,  179,  180.] 
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encouragement  of  good  servants.  (/)  A  pious  use  is  not  neces- 
sarily a  charitable  use.  (^) 

So,  before  the  statute  43  Geo.  3,  c.  107,  bequests  to  the  corpo- 
ration of  Queen  Anne's  bounty,  for  the  augmentation  of  poor 
vicarages,  (A)  or  small  livings,  (i)  were  holden  to  be  charitable 
bequests  within  the  statute  ;  (^)  but  now,  by  the  provisions  of  the 
former  statute,  a  devise  of  real  estate,  as  well  as  of  any  goods  and 
chattels,  for  the  benefit  of  Queen  Anne's  bounty,  is  rendered 
valid. 

Again,  bequests  for  building  churches  are  regarded  as  charitable 
uses  within  the  statute.  (Z)  But  now  by  statute  43  Geo.  3,  c.  108, 
it  is  enacted,  that  all  persons  may,  by  will  executed  three  months 
at  least  before  death,  bequeath  all  their  estate  in  real  property, 
not  exceeding  five  acres,  or  goods  and  chattels,  not  exceeding  in 
value  500Z.  for  the  erecting,  rebuilding,  repairing,  purchasing,  or 
providing  any  church  or  chapel  where  the  liturgy  of  the  Church 
of  England  shall  be  used,  or  any  mansion-house  for  the  residence 
of  any  minister  of  the  Church  of  England  ofiiciating  in  such  church 


(/)  Loscombe  v.  Wintringham,  13  Beav. 
87 ;  [Miller  v.  Rowan,  5  CI.  &  Fin.  99.]  A 
great  many  authorities  on  this  subject  will 
be  found  collected  in  the  reporter's  note  to 
the  above  case.  See,  also.  Heath  v.  Chap- 
man, 2  Drew.  417.  A  trust  for  publish- 
ing and  propagating  "  the  sacred  writings 
of  Joanna  Soutlicot,"  was  held  a  good 
charitable  trust.  Thornton  v.  Howe,  31 
Beav.  14.  [Gifts  for  any  purpose,  either 
of  a  public ;  per  Lord  Cottenham  in  At- 
torney Gen.  o.  Aspinal,  2  Myl.  &  Cr.  622, 
623 ;  Attorney  Gen.  v.  Corporation  of 
Shrewsbury,  6  Beav.  220;  Attorney  Gen. 
V.  Corporation  of  Carlisle,  2  Sim.  437; 
British  Museum  u.  White,  2  Sim.  &  Stu. 
596 ;  or  of  a  religions  nature ;  Attorney 
Gen.  V.  City  of  London,  1  Ves.  jr.  243  ; 
Powerscourt  v.  Powerscourt,  1  Moll.  616  ; 
Baker  v.  Sutton,  1  Keen,  232 ;  Attorney 
Gen.  u.  Stepney,  10  Ves.  22  ;  Townshend 
V.  Carus,  3  Hare,  257 ;  Lloyd  v.  Lloyd,  2 
Sim.  N.  S.  266 ;  have  been  respectively  held 
to  be  charitable.] 

(g)  Heath  v.  Chapman,  2  Drew.  417; 
[Old  South  Society  v.  Crocker,  119  Mass. 


(h)  Widmore  v.  Woodroffe,  Ambl.  636. 

{i)  Middleton  u.  Clitherow,  3  Ves.  734. 

(h)  In  these  cases  bequests  of  money 
were  held  void,  on  the  ground  that  the 
corporation  was  bound  by  its  rules  to  lay 
it  out  in  land. 

{I)  Pritchard  u.  Arbouin,  3  Russ.  C.  C- 
456.  See  Doe  ?).  Hawthorn,  2  B.  &  Aid. 
96.  [In  Massachusetts  trusts  for  the  sup- 
port of  public  worship  and  religious  in- 
struction, or  the  spreading  of  religion  at 
home  or  abroad,  have  always  been  deemed 
charitable  uses.  Bartlet  v.  King,  12  Mass. 
536 ;  Going  v.  Emery,  16  Pick.  107 ; 
Sohier  v.  St.  Paul's  Church,  12  Met.  250 ; 
Brown  v.  Kelsey,  2  Cush.  243  ;  Earle  v. 
Wood,  8  Cush.  445  ;  Gray  J.  in  Jackson  v. 
Phillips,  14  Allen,  552,  553  ;  4  Dane  Abr. 
237  ;  Fairbanks  v.  Lamson,  99  Mass.  533 ; 
Attorney  Gen.  v.  Wallace,  7  B.  Mon.  611  ; 
Burr  V.  Smith,  7  Vt.  241.  Gifts  for  distrib- 
uting religious  books  and  tracts ;  Attor- 
ney Gen.  V.  Stepney,  10  Ves.  22  ;  Wins- 
low  V.  Cummings,  3  Cush.  358  ;  Bliss  a. 
American  Bible  Society,  2  Allen,  334; 
Pickering  v.  Shotwell,  10  Penn.  St.  32  ;  or 
for  a  Sunday-school  library  ;  Fairbanks  v. 
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or  chapel,  or  any  ont-buildings,  churchyard,  or  glebe  for  the  same 
respectively.  (»j)  The  act  proceeds  to  provide  *  that  any  gift, 
exceeding  five  acres,  or  500Z.,  is  to  be  reduced  by  order  of  the  chan- 
cellor on  petition  ;  and  that  no  glebe  containing  upwards  of  fifty 
acres  shall  be  augmented  by  more  than  one  acre. 

A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the  pur- 
pose of  erecting  a  monument  to  the  testator's  memory,  is  not  a 
charitable  use  vfithin  the  statute  of  mortmain,  (n)  So  a  trust  to 
repair,  and,  if  need  be,  rebuild,  a  vault  and  tomb  for  the  testator 
and  his  family,  is  not  a  charitable  use  within  the  statute,  (o)  And 
it  is  established  that  a  gift  merely  for  the  purpose  of  keeping  up 
a  tomb  or  a  building,  which  is  of  no  public  benefit,  and  only  an 
individual  advantage,  is  not  a  charitable  use  but  a  perpetuity,  and 
therefore  void,  (p) 

Again,  a  gift  to  one  of  the  chartered  companies  in  the  city  of 
London,  for  an  increase  of  their  stock  of  corn  for  the  service  of  the 
market  in  London,  is  a  donation  for  the  benefit  of  the  company 
and  its  revenues,  and  not  a  charitable  use.  (^q) 


Lamson,  99  Mass.  553  ;  or  "  to  a  theologi- 
cal seminary  for  a  permanent  fund  to  be 
applied  to  the  education  of  pious  and  in- 
digent youth  for  the  ministry,  who  adhere 
to  the  Westminster  confession  of  faith ; " 
McCord  .-.  O'Chiltree,  8  Blackf.  15;  At- 
torney Gen.  I/.  Lawes,  8  Hare,  32  ;  or  to  a 
church  to  be  expended  in  bread  for  the 
poor ;  Witman  v.  Lex,  27  Serg.  &  R.  88 ; 
have  been  held  to  be  charitable.] 

(m)  See  Dixon  v.  Butler,  3  Y.  &  Coll. 
677.  A  gift  of  the  proceeds  of  land  is  not 
within  the  protection  of  this  act.  Incor- 
porated Church  Building  Society  v.  Coles, 
5  De  G.,  M.  &  G.  324. 

(n)  Mellick  v.  The  Asylum,  1  Jacob, 
180;  Adnam  v.  Cole,  6  Beav.  353.  See 
Mitford  V.  Reynolds,  1  Phill.  C.  C.  185; 
16  Sim.  105  ;  [Hoare  v.  Osborne,  L.  R.  1 
Eq.  585 ;  Fisk  v.  Attorney  Gen.  L.  R.  4 
Eq.  521 ;  Trimmer  v.  Danby,  25  L.  J.  Ch. 
424.] 

(o)  Doe  V.  Pitcher,  6  Taunt.  359 ;  S.  C. 
2  Marsh.  61 ;  3  M.  &  Sel.  407.  However, 
Lord  Elleuborough  expressed  an  opinion 
that,  although  it  was  not  a  charitable  use, 
with  respect  to  the  party's  own  interment, 
it  was  so  with  respect  to  that  of  his  family. 

[1073] 


Sed  qumre,  and  see  infra,  note  (p) ;  [BoUes 
V.  Smith,  39  Conn.  218,  222.  A  bequest, 
to  aid  in  the  purchase  and  repair  of  bury- 
ing-grounds,  to  a  society,  in  which  these 
purposes  are  regarded  as  among  their  re- 
ligious duties,  is  held  to  be  charitable. 
Dexter  v.  Gardner,  7  Allen,  243,  247; 
Earle  v.  Wood,  8  Cush.  437 ;  Swasey  v. 
American  Bible  Society,  57  Maine,  527. 
See  Beatty  v.  Kurtz,  2  Peters,  566.] 

(,p)  Thomson  v.  Shakespear,  1  Johns. 
612 ;  S.C.I  De  G.,  P.  &  J.  399  ;  Came  v. 
Long,  2  De  G.,  P.  &  J.  75 ;  Rickard  v. 
Robson,  31  Beav.  244.  Hoare  v.  Osborne, 
L.  R.  1  Eq.  585.  Secus,  as  to  a  tomb  or 
monument  within  the  church.  lb. ;  ante, 
1071.  See  Lloyd  v.  Lloyd,  2  Sim.  N.  S. 
255.  [A  distinction  seems  to  run  through 
the  cases  between  gifts  for  the  benefit  of 
the  donor's  own  family  and  that  of  stran- 
gers. The  former  are  not,  in  general,  con- 
sidered to  be  charitable.  1  Jarman  Wills 
(3d  Eng.  ed.),  194,  note  (c).  See  Willis  v. 
Brown,  2  Jur.  987 ;  Gravenor  v.  Hallum, 
Ambl.  643.] 

{q)  Attorney  Gen.  v.  Haberdashers' 
Company,  1  My.  &  K.  420. 
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It  must  be  observed,  that  the  statute  contains  two  exceptions, 
the  one  in  favor  of  the  two  universities  and  the  colleges 

^         the  excep- 

of  Eton,  Winchester,  and  Westminster,  and  the  other  tionsof  the 
respecting   property  in  Scotland.     With  regard  to  the   to  tiie  mii- 
former  of  these,  it  has  been  holden,  that  the  legislature   ^'™  '^^' 
meant  to  except  such  devises  only  as  were  really  and  bond  fide  for 
the  benefit  of  the  colleges,  and  not  those  in  which  the  legal  inter- 
est only  passes  to  the  college,  in  trust  for  *  other  charitable  pur- 
poses, (r)     With  regard  to  the  exception  of  property  in    as  to  land 
Scotland,  legacies  to  be  laid  out  in  land  in  Scotland,  or   land: 
in  heritable  securities  there,  have  been  decided  to  be  within  this 
provision  of  the  act.  (s)    And  it  has  been  further  holden   ^^  ^^^^^  ^^ 
that,  as  the  statute  is  local,  it  does  not  extend  to  prohibit   land,  &c. 

■  J     in  Ireland 

dispositions  of  real  estate,  or  personal  property  connected  or  the  coio- 
■with  real  estate,  in  Ireland,  (t)  or  in  the  West  Indies, 
or  other  colonies,  (m)  But  bequests  of  personal  estate,  connected 
with  real  estate  in  England,  to  be  laid  out  in  land  in  Scotland, 
Ireland,  &c.  for  charitable  uses,  are  within  the  act,  and  void,  (x) 
And  in  a  modern  case,  (?/)  where  a  Scotchman,  by  will  bequests  of 
in  the  English  form,  made  in  England,  gave  the  residue  fancf  &c.°* 
of  his  personal  estate  to  trustees,  of  whom  some,  but  not  'ut'^f„sJ.ot. 
all,  were  resident  in  Scotland,  upon  trust,  to  lay  out  the  land: 
same  in  the  purchase  of  lands,  or  rents  of  inheritance  in  fee  sim- 
ple, for  the  intent  expressed  in  an  instrument  of  even  date  with 
his  will ;  and  by  that  instrument  he  directed  the  trustees  of  his 
will  to  pay  the  rents  annually  to  certain  other  trustees  who  at  all 
times  were  to  be  persons  residing  within  twenty  miles  of  Mont- 
rose, to  be  by  them  applied  to  the  relief  of   indigent   ladies  in 


(r)  Attorney  Gen.  u.  Tancred,  1  Eden, 
15;  S.  C.  Ambl.  351  ;  1  W.  Bl.  90;  At- 
torney Gen.  u.  Munby,  1  Meriv.  327.  See, 
also,  Attorney  Gen.  u.  Whorwood,  1  Ves. 
sen.  534.  It  was  said  by  Lord  Northington, 
in  the  Attorney  Gen.  v.  Tancred,  that  the 
exception  extends  only  to  colleges  estab- 
lished in  the  university  at  the  time  of  the 
statute ;  but  this  distinction  was  doubted 
by  Lord  Loughborough.  Attorney  Gen.  v. 
Bowyer,  3  Ves.  728. 

(s)  Oliphant  v.  Hendrie,  I  Bro.  C.  C. 
570 ;  Mackintosh  v.  Townsend,  16  Ves. 
330. 


(()  Campbell  v.  Lord  Radnor,  1  Bro.  C. 
C.  272,  by  Lord  Loughborough. 

(«)  Attorney  Gen.  v.  Stewart,  2  Meriv. 
143.  Nor  to  the  East  Indies.  Mayor  of 
Lyons  v.  E.  I.  Comp.  1  Moore  P.  C.  1 75, 
298 ;  Mitford  v.  Eeynolds,  1  Phill.  C.  0. 
185,  192  ;  Whickerw.  Hume,  U  Beav.  509; 
I  De  G.,  M.  &  G.  506 ;  7  H.  L.  Cas.  124. 

{x)  Curtis  V.  Hutton,  14  Ves.  537. 

(y)  Attorney  Gen.  v.  Mill,  3  Kuss.  C.  C. 
328;  5  Bligh  N.  C.  593;  2  Dow  &  CI. 
393.  The  gift  would  have  been  good  if 
the  trustees  had  had  an  option  of  buying 
the  lands,  &c.  either  in  Scotland  or  in  Eng- 
land. 

[1074] 
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cases  of  be- 
quests to 


accompa- 
nied by  be- 
quests to 
charity. 


Montrose,  or  within  twenty  miles  of  that  town  ;  it  was  holden  *  by 
Lord  Lyndhurst,  and  afterwards  by  the  house  of  lords,  that  the 
bequest  was  void  under  the  statute. 

It  is  necessary,  in  conclusion,  to  advert  to  a  class  of  bequests 
on  which  the  statute  has  been  holden  not  to  operate. 
This  class  consists  of  cases  where  there  is  a  bequest  to 
particular  legatees,  to  which  the  statute  does  not  apply, 
accompanied  by  a  disposition  void  by  the  operation  of 
the  statute.  In  these  cases  the  rule  is,  that  if  the  two 
objects  are  not  inseparably  blended,  the  bequest  in  favor  of  the 
unobjectionable  purpose  will  be  supported,  although  the  charitable 
disposition  shall  fail ;  (3)  but  if  the  unobjectionable  bequest  be  so 
mixed  up  with  the  purpose  of  the  charity,  as  to  be  dependent  on 
it,  the  bequest  must  be  considered  indivisible  and  void,  (a) 

A  gift  over  to  take  effect  if  the  previous  gift  should  be 
adjudged  void  by  the  law  of  mortmain,  is  valid.  (6) 

Bequests  to  charitable  uses,  made  void  by  the  statute 

of  8  Geo.  2,  c.  36,  devolve  on  the  testator's  heir,  (0)  or 

his  next  of  kin,  (oT)  or  the  residuary  legatees,  according 

quests  void   to  the  nature  of  the  property  bequeathed,  and  the  lan- 

by  tlie  Stat-  .  . ,  ...     ,  ^ 

ute  de-  guage  01  the  will,  (e) 

^''^®'  It  must  be  observed  in  conclusion,  that  purposes  of 

Indefinite  liberality  and   benevolence,  or  private  charity,  do  not 

fOTiiberai  amount  *  to  "  charitable  uses,"  in  the  sense  in  which  that 

-or  benevo-  expression  is  used  in  the  courts  of  law  and  equity,  with 


Gift  over 
if  the  pre- 
vious gift 
should  be 
void  under 
the  statute. 

On  "whom 
the  be- 


(z)  Blandford  v.  Packerell,  4  Bro.  C.  C. 
394  ;  Doe  v.  Aldridge,  4  T.  E.  264  ;  At- 
torney Gen.  V.  Stepney,  10  Ves.  22  ;  Waite 
V.  Webb,  Madd.  &  Geld.  71 ;  Doe  v.  Pitcher, 
6  Taunt.  3.59  ;  S.  C.  2  Marsh.  61 ;  Doe  v. 
Wrighte,  2  B.  &  Aid.  710;  Doe  v.  Harris, 
16  M.  &  W.  517.  [All  the  valid  provi- 
sions of  a  will  must  be  carried  into  effect, 
although  the  will  contains  other  provisions 
which  are  invalid.  Bent's  Appeal,  38 
Conn.  26.] 

(a)  Durour  v.  Motteux,  1  Ves.  sen.  323 ; 
Atty.  Gen.  v.  Goulding,  2  Bro.  C.  C.  428 ; 
Atty.  Gen.  v.  Whitchurch,  3  Ves.  141 ; 
Atty.  Gen.  v.  Davies,  9  Ves.  53.5  ;  Atty. 
Gen.  V.  Hinxman,  2  Jac.  &  W.  270;  Lim- 
brey  v.  Gurr,  Madd.  &  Geld.  151.  See, 
also,  Morice  v.  Bp.  of  Durham,  10  Ves. 

[1075]     [1076] 


538;  Mitford  0.  Reynolds,  1  Phill.  C.  C. 
185,  196;  16  Sim.  105 ;  Smith  u.  Oliver, 
11  Beav.  481. 

(6)  Carter  v.  Green,  3  Kay  &  J.  591  ; 
Warren  v.  Iludall,4  Kay  &J.603,;  Hall  v. 
Warren,  9  H.  L.  Cas.  420  ;  [De  Theminea 
V.  De  Bonneval,  5  Russ.  288 ;  Robinson  v. 
Robinson,  19  Beav.  494;  Lord  Eldon  in 
Sibley  u.  Perry,  7  Ves.  522;  1  Jarman 
Wills  (3d  Eng.  ed.),  226.] 

(c)  Arnold  u.  Chapman,  1  Ves.  sen. 
108;  Gibbs  v.  Rumsay,  2  Ves.  &  B.  294. 

(d)  Howse  V.  Chapman,  4  Ves.  542. 
(c)  See  ante,  663  ;  Cooke  v.  Stationer-s' 

Company,  3  My.  &  K.  262  ;  Henchman  v. 
Atty.  Gen.  3  My.  &  K.  485 ;  [Macknet  v. 
Macknet,  9  C.  E.  Green,  291.] 
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reference  to  the  present  subiect.     Thus,  a   bequest  in   lentpur- 

7  T  ,.         ,    poses,  or 

trust  for  such  objects  of  "  benevolence  and  liberality,'     private 
as   the   trustee   in   his  own    discretion    shall    most   ap-   charitable 
prove,  (/)  is  not  a  legacy  to  a  charitable  use.    So  it  was 
held  by  the  court  of  king's  bench,  (^)  that  a  devise  to  trustees 
of  a  reversion  in  land,  to  be  applied  by  them  and  their  successors, 
and  the  officiating  ministers  for  the  time  being  of  a  Methodist 
congregation,  as  they  should  think  fit  to  apply  the  same,  is  not  a 
devise  to  charitable  uses  within  the  stat.  9  Geo.  2,  c.  36.    Again,  a 
bequest  for  such  "  benevolent  purposes,"  as  the  trustees  in  their 
integrity  and  discretion  may   agree  on,  (K)  or  "to  be  given  in 
private  charity  "  (i)  is  not  to  be  considered  a  bequest  to  char- 
itable uses.  (I'l) 


(/)  Morice  v.  Bp.  of  Durham,  9  Ves. 
399;  10  Ves.  522. 

(g)  Doe  V.  Copestake,  6  East,  328. 
(A)  James  v.  Allen,  3  Meriv.  17.  As  to 
cases  where  the  disposition  of  a  fund  for 
charitable  purposes  is  left  to  the  discretion 
of  legatees  in  trust,  see  Waldo  v.  Caley, 
16  Ves.  206;  Down  v.  Worrall,  1  My.  & 
K.  561  ;  Horde  v.  Lord  Suifolk,  2  My.  & 
K.  59;  Ellis  v.  Selby,  1  Myl.  &  Cr.  286; 
Baker  v.  Sutton,  1  Keen,  224 ;  Nightin- 
gale V.  Goulburn,  5  Hare,  484  ;  2  Phill. 
C.  C.  594 ;  Townshend  v.  Carus,  3  Hare, 
257  ;  Kendall  v.  Granger,  5  Bear.  300 ; 
Salusbury  v.  Denton,  3  Kay  &  3.  529  ; 
Wilkinson  v.  Lindgren,  L.  R.  5  Ch.  App. 
570. 

(t)  Ommanney  v.  Butcher,  1  Turn.  & 
Russ.  260.  See,  also,  Vezey  v.  Jamson,  1 
Sim.  &  Stu.  71  ;  Nash  v.  Morley,  5  Beav. 
177. 

(ji)  [See  Williams  v.  Williams,  4  Sel- 
den,  549,  550.  A  gift  to  be  appropriated 
"  to  the  furtherance  and  promotion  of  the 
cause  of  piety  and  good  morals,  and  in  aid 
of  objects  and  purposes  of  benevolence 
and  charity,  public  or  private,  or  temper- 
ance, or  for  the  education  of  deserving 
youths,''  was  held  to  be  charitable,  in 
Saltonstall  v.  Sanders,  1 1  Allen,  446.  The 
English  and  Scotch  cases,  in  which  the 
meaning  of  the  word  "  benevolence,''  in 
connection  with  the  word  "  charity,"  has 
been  discussed  and  considered,  were  noticed 


and  commented  on  by  Mr.  Justice  Gray 
in  the  above  case,  11  Allen,  465-468.  But 
he  adds  that  the  decisions  in  the  English 
courts  since  our  revolution,  upon  such  a 
question  as  the  interpretation  of  the  word 
" benevolence,"  as  connected  with  "char- 
ity," are  of  "  no  peculiar  weight,  when 
opposed  to  the  well  settled  meaning  of 
those  words  in  our  own  law,"  in  regard  to 
which  he  says,  "  The  word  '  benevolent,' 
without  the  addition  of  any  synonymous 
or  explanatory  words,  has  been  often,  if 
not  uniformly,  used  in  the  statutes  of  Mas- 
sachusetts as  equivalent  to  '  charitable.'  " 
Having  adverted  to  these  statutes,  he  con- 
cludes, "  Whatever,  therefore,  may  be  the 
meaning,  in  the  law  of  Massachusetts,  of 
the  word  'benevolence'  by  itself,  there 
can  be  no  doubt  that  when  used  in  con- 
nection with  '  charity,'  as  in  this  will,  it  is 
synonymous  with  it ;  and  the  connecting 
'  or'  must  be  taken  in  the  sense  of  defining 
and  limiting  the  nature  of  the  charity  in- 
tended, and  of  explaining  one  word  by  the 
other."  See  Dolan  v.  Macdermot,  L.  R. 
5  Eq.  60;  Treat's  Appeal,  30  Conn.  113; 
2  Perry  Trusts,  §  705.  In  New  Jersey  a 
gift  in  trust  to  be  distributed  "  to  benevo- 
lent, religious,  and  charitable  institutions," 
at  the  discretion  of  the  wife  of  the  testator, 
was  declared  not  to  be  a  good  charitable 
use,  and  the  word  "  benevolent,"  in  the 
connection  in  which  it  was  found  in  that 
will,  not  to  mean  "  charitable."    Norris  v. 
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This  distinction  is  attended  witli  important  consequences,  inas- 
much as  the  rule  is  now  completely  established,  that  where  a  char- 
itable purpose  (in  the  technical  sense)  is  expressed,  however 
general,  the  bequest  shall  not  fail  on  account  of  the  uncertainty 
or  failure  of  the  object,  («^)  but  the  particular  mode  of  application 
will  be  directed  by  the  king's  sign  manual  in  some  cases,  in  others 
by  the  court  of  chancery.  (Jc)     But  where  a  bequest  is  for  a  pur- 


Thompson,  4  C.  E.  Green,  308.  See  Wil- 
liams V.  Kershaw,  5  CI.  &  Fin.  (Am.  ed.) 
Ill,  and  note  (2) ;  2  Perry  Trusts,  §  712. 
And  so  in  Chamberlain  u.  Stearns,  HI 
Mass.  267,  where  there  was  a  devise  in 
trust,  to  be  applied  "  solely  for  benevolent 
purposes "  in  the  discretion  of  the  trus- 
tees, without  anything  in  the  context  to 
qualify  or  restrict  the  ordinary  meaning  of 
the  word  "  benevolent,"  it  was  held  not  to 
be  a  charity,  but  void.  A  bequest  of  cer- 
tain specific  sums  to  several  persons  named 
"  in  trust,  to  be  used  purely  and  solely  for 
charitable  purposes,  for  the  greatest  relief 
of  human  suffering,  hnman  wants,  and  for 
the  good  of  the  greatest  number,''  was 
sustained  as  a  valid  bequest  for  charitable 
uses  in  Everett  v.  CaiT,  59  Maine,  325. 
A  bequest  for  the  use  of  a  lodge  of  free- 
masons is  charitable.  King  o.  Parker,  9 
Cush.  71 ;  Everett  v.  Carr,  59  Maine,  332  ; 
Indianapolis  v.  Grand  Master,  25  Ind. 
518 ;  Duke  v.  Fuller,  9  N.  H.  536  j  Vanden 
Volgen  V.  Yates,  3  Barb.  242.  So  is  a  be- 
quest to  the  American  Peace  Society,  to  be 
expended  in  the  cause  of  peace.  Tappan 
V.  Deblois,  45  Maine,  122.  So  is  a  bequest 
to  be  appropriated  to  the  benefit  of  the 
Friends'  Meeting ;  Earle  v.  Wood,  8 
Cush.  437  ;  Dexter  v.  Gardner,  7  Allen, 
245 ;  Magill  v.  Brown,  Brightly,  347  ;  or 
for  the  benefit  or  maintenance  of  a  Shaker 
community.  Gass  v.  Wilhite,  2  Dana, 
170.  But  see  Green  v.  Dennis,  6  Conn. 
293;  Wilderman  v.  Baltimore,  8  Md.  551. 
So  is  a  bequest  to  trustees,  to  be  expended 
at  their  discretion  "  for  the  benefit  of  fugi- 
tive slaves  who  may  escape  from  the  slave- 
holding  states"  of  the  Union  from  time  to 
time,  and  it  might,  before  slavery  was 
abolished  in  the  United  States,  be  lawfully 
applied,  consistently  with  the  expressed 


intention  of  the  testator,  to  the  relief  of 
fugitive  slaves  in  distress,  or  to  the  extin- 
guishment by  purchase  of  the  claims  of 
those  alleging  themselves  to  be  their  mas- 
ters, and  it  was  a  legal  charity.  Jackson 
0.  Phillips,  14  Allen,  539.  But  see,  as  to 
the  Society  of  Odd  Fellows,  Babb  v.  Reed, 
5  Rawle,  151.] 

(t^)  [A  testator  directed  that  a  fund  of 
personalty  over  which  he  had  a  general 
power  of  appointment,  should,  unless  oth- 
erwise specifically  disposed  of  by  codicil, 
become  part  of  his  residuary  estate.  By 
a  codicil  he  gave  out  of  this  fund  various 
charitable  legacies,  and  directed  that  the 
residue  of  the  fund  should  be  given  by  his 
executors  to  the  charitable  institutions  to 
which  he  should  by  any  future  codicil 
give  the  same,  "  and  in  default  of  any  such 
gift,  then  to  be  distributed  by  ray  execu- 
tors at  their  discretion."  He  made  no 
subsequent  codicil ;  it  was  held  that  the 
ultimate  trust  in  the  codicil  should  be  dis- 
tributed by  the  executors  among  chari- 
table institutions  at  their  discretion,  and 
that  a  trust  in  favor  of  charity  was  cre- 
ated. Pocock  V.  Attorney  General,  L.  E. 
3  Ch.  D.  342.  See  Mills  v.  Farmer,  1 
Mer.  55  ;  Moggridge  v.  Thackwell,  7  Ves. 
36;  Kotch  v.  Emerson,  105  Mass.  433, 
434.] 

(h)  By  Sir  Wm.  Grant,  in  Morice  v. 
Bishop  of  Durham,  9  Ves.  405  ;  Simon  v. 
Barber,  5  Russ.  112  ;  Hayter  v.  Trego,  5 
Russ.  113  ;  Bennett  v.  Hayter,  2  Beav.  81 ; 
Attorney  Gen.  u.  Lawes,  8  Hare,  32  ;  Los- 
combe  V.  Winteringham,  13  Beav.  87.  [In 
Alchin's  Trusts,  L.  R.  14  Eq.  230.]  The 
distinction  seems  to  be  that,  where  there  is 
a  general  indefinite  charitable  purpose, 
not  fixing  itself  on  any  particular  object, 
the  disposition  is  in  the  king  by  the  sign 
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pose  of  *  liberality  or  benevolence,  or  private  charity,  not  amount- 
ing to  a  "  charitable  use,"  and  is  of  a  nature  so  general  and  unde- 


manual,  but  where  the  gift  is  to  trustees, 
with  general  or  some  ohjects  pointed  out, 
which  fail,  the  court  will  take  upon  itself 
the  execution  of  the  trust.  Ommanney  v. 
Butcher,  1  Turn.  &,  Rnss  270.  See,  also, 
Moggridge  V.  Thackwell,  7  Ves.  36  ;  Atty. 
Gen.  V.  Gladstone,  13  Sim.  7 ;  Keeve  v, 
Atty.  Gen.  3  Hare,  191  ;  [iJarman  Wills 
(3d  Eng.  ed.),  223-226 ;  Drew  v.  Wakefield, 
54  Maine,  291,  298,  299.  Gray  J.  in  stat- 
ing his  conclusion  of  a  thorough  exami- 
nation of  this  point,  in  Jackson  u.  PhilHps, 
14  Allen,  580,  says :  "  It  is  accordingly 
well  settled  by  decisions  of  the  highest  au- 
thority, that  where  a  gift  is  made  to  trus- 
tees for  a  charitable  purpose,  the  general 
nature  of  which  is  pointed  out,  and  which 
is  lawful  and  valid  at  the  time  of  the  death 
of  the  testator,  and  no  intention  is  ex- 
pressed to  limit  it  to  a  particular  institu- 
tion or  mode  of  application,  and  after- 
wards, either  by  change  of  circumstances 
the  scheme  of  the  testator  becomes  im- 
practicable, or  by  change  of  law  becomes 
illegal,  the  fund,  having  once  vested  in  the 
charity,  does  not  go  to  the  heirs-at-law  as 
a  resulting  trust,  but  is  to  be  applied  by 
the  court  of  chancery,  in  the  exercise  of  its 
jurisdiction  in  equity,  as  near  the  testator's 
particular  directions  as  possible,  to  carry 
out  his  general  charitable  intent.  In  all 
the  cases  of  charities  which  have  been  ad- 
mistered  in  the  English  courts  of  chancery 
witihout  the  aid  of  the  sign  manual,  the 
prerogative  of  the  king  acting  through  the 
chancellor  has  not  been  alluded  to,  except 
for  the  purpose  of  distinguishing  it  from 
the  power  exercised  by  the  court  in  its  in- 
herent equitable  jurisdiction  with  the  as- 
sistance of  its  masters  in  chancery.''  The 
learning  upon  this  subject  is  exhausted  in 
the  very  elaborate  and  instructive  opinion 
of  Mr.  Justice  Gray  in  the  above  case,  14 
Allen,  574-594.]  As  to  cases  where  the 
court  can  execute  the  intent  cy  pres,  see, 
further,  Atty.  Gen.  v.  Ironmongers'  Com- 
pany, 2  My.  &  K.  576  ;  Cherry  v.  Mott,  1 
Myl.  &  Cr.  123 ;  Russell  v.  Kellett,  3  Sm. 


6  G.  264  ;  Langford  v.  Gowland,  3  GiiF. 
617;  Parfitt  v.  Hember,  L.  JR.  4  Eq.  Ca. 
443  ;  New  v.  Bonaker,  L.  R.  4  Eq.  Ca. 
655 ;  [Attorney  General  v.  Stewart,  L.  R. 
14  Eq.  17  ;  Jack  on  v.  Phillips,  14  Allen, 
539  ;  2'  Perry  Trusts,  ch.  xxiii.  where  this 
point  as  well  as  the  whole  subject  of  char- 
itable trusts  is  most  thoroughly  and  ex- 
haustively treated.  Birchard  u.  Scott,  39 
Conn.  63;  White  w.  Fisk,  22  Conn.  31; 
In  re  Alchin's  Trusts,  L.  R.  14  Eq.  230. 
The  jurisdiction  of  the  court  to  act  on  the 
cy  pres  doctrine,  upon  the  failure  of  a  spe- 
cific charitable  bequest,  arises,  whether  the 
residue  be  given  to  charity  or  not,  unless 
upon  the  construction  of  the  will  a  direc- 
tion can  be  implied  that  the  bequest,  if  it 
fails,  should  go  to  the  residue.  Mayor  of 
Lyons  v.  Advocate  General  of  Bengal,  L. 
R.  1  App.  Cas.  91.  The  existence  of  a 
judicial  power  to  administer  a  charity  cy 
pres  where  the  expressed  intention  of  the 
founder  cannot  be  exactly  carried  out,  has 
been  either  countenanced  or  left  an  open 
question  in  all  the  New  England  States 
except  Connecticut.  Gray  J.  in  Jackson 
V.  Phillips,  14  Allen,  590;  Burr  v.  Smith, 

7  Vt.  287,  288 ;  Second  Congregational 
Society  v.  First  Congregational  Society,  14 
N.  H.  330 ;  Brown  v.  Concord,  33  N.  H. 
296;  Derby  W.Derby,  4  R.I.  439;  Tappan 
v.  Deblois,  45  Maine,  131 ;  Howard  v. 
American  Peace  Society,  49  Maine,  302, 
303 ;  White  v.  Fisk,  22  Conn.  31 ;  Treat's 
Appeal,  30  Conn.  113.  As  to  other  states, 
see  McCord  v.  Ochiltree,  8  Blackf.  15; 
Beall  V.  Fox,  4  Geo.  427  ;  Chambers  v.  St. 
Louis,  29  Missou.  590, 592  ;  Lepage  v.  Mac- 
namara,  5  Iowa,  146  ;  Mclntyre  Poor 
School  u.  Zanesville  C.  &  M.  Co.  17  Ohio 
St.  3.52;  State  v.  Warren,  28  Md.  238; 
Moore  v.  Moore,  4  Dana,  357 ;  Baptist  As- 
sociation V.  Hart,  4  Wheat.  1  ;  S.  C.  3  Pe- 
ters, 484 ;  Inglis  v.  Trustees  of  Sailors' 
Snug  Harbor,  3  Peters,  99  ;  Gallego  v.  At- 
torney General,  3  Leigh,  450 ;  Witman  v. 
Lex,  17  Serg.  &  R.  88  ;  Dashiell  v.  Attor- 
ney General,  2  Harr.  &  J.  392  ;  M'Auley 
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fined  as  to  be  incapable  of  being  executed  by  the  court,  it  fails 
altogether,  and  the  heir-at-law,  or  the  next  of  kin,  as  the  case  may 


V.  Wilson,  1  Dev.  Eq.  276 ;  Holland  v. 
Peck,  2  Ired.  Eq.  255  ;  Carter  v.  Balfour, 
19  Ala.  830  ;  Gilman  u.  Hamilton,  16  111. 
225 ;  Heuser  v.  Harris,  42  111.  425 ;  Curl- 
ing V.  Curling,  8  Dana,  38 ;  Pliiladelphia  v. 
Girard,  45  Penn.  St.  27  ;  "Williams  v.  Wil- 
liams, 4  Selden,  525.  When  it  is  under- 
stood that  the  doctrine  of  cypres,  as  applied 
to  the  administration  of  trusts  in  courts 
of  equity,  is  but  a  liberal  and  fair  extension 
of  the  rule  for  interpreting  the  will  by  the 
intent  and  purpose  of  the  testator,  the 
grounds  of  objection  to  the  doctrine  seem 
to  vanish.  The  testator,  having  sequestra- 
ted a  portion  or  the  whole  of  his  property, 
and  devoted  it  to  charitable  uses,  may 
fairly  be  presumed  to  intend,  in  the  absence 
of  anything  to  th^  contrary,  that  it  shall 
ever  afterwards  be  employed  for  purposes 
within  the  domain  of  charity ;  and  if  the 
particular  use  for  which  he  has  expressed  a 
preference  should  fail,  that  it  should  pass 
to  some  other  kindred  use,  some  use  near- 
est of  kin  to  the  one  selected  by  him.  As 
the  law  has  furnished  no  rule  of  descent 
in  such  case,  equity  alone  can  afford  the 
needful  relief.  In  Williams  v.  Williams,  4 
Selden,  525,  548,  Denio  J.  said  :  "  In  that 
class  of  cases,  where  the  gift  is  so  indef- 
inite that  it  cannot  be  executed  by  the 
court,  and  where  the  purpose  is  illegal  or 
impossible,  the  claim  of  the  representatives 
of  the  donor  must  prevail  over  the  charity. 
The  reason  is,  that  we  have  no  magis- 
trate clothed  with  the  prerogatives  of  the 
crown,  and  our  courts  of  justice  are 
intrusted  only  with  judicial  authority. 
Where  the  gift  is  capable  of  being  exe- 
cuted by  a  judicial  decree,  I  know  of  no 
reason  why  the  court  should  refuse  to  ex- 
cute  it.  It  is  unnecessary  to  decide  in  this 
case  whether  we  could  proceed  upon  the 
notion  of  approximation,  where  it  is  im- 
possible to  execute  the  gift  substantially 
according  to  the  terms  of  the  grant  or 
devise.  My  own  opinion  is,  that  the  dis- 
tribution of  powers  among  the  great  de- 


partments of  the  government,  which  is  a 
fundamental  doctrine  in  the  American 
system,  would  prohibit  the  courts  from 
exercising  a  jurisdiction  so  purely  discre- 
tionary." The  doctrine  of  cy  pres  is  re- 
pudiated in  Wisconsin.  It  is  said  to  be  a 
prerogative  or  sovereign  function,  and  not 
strictly  a  judicial  power.  A  case  in  which 
the  subject  was  recently  considered  in  that 
state  was  one,  where  the  testator  be- 
queathed, after  the  payment  of  his  debts, 
all  his  property  "  to  the  Roman  Catholic 
orphans  of  the  diocese  of  La  Crosse,  state 
of  Wisconsin,"  and  named  the  bishop  of 
the  diocese  his  executor,  giving  him  power 
to  sell  the  above  property,  and  use  the  pro- 
ceeds for  the  benefit  of  the  Koman  Catholic 
orphans,  and  the  court  held  this  provision 
of  the  will  to  be  void  for  uncertainty. 
Heiss  w.  Murphy,  Supreme  Court,  Wiscon- 
sin, 1876,  3  Cent.  Law  Joum.  639.]  Where 
the  amount  of  a  bequest  for  the  repair  of 
a  grave  was  not  specified,  the  court  will,  if 
it  be  necessary,  estimate  the  amount  nec- 
essary and  required  for  the  purpose,  and 
so  prevent  the  gift  of  the  residue  from  be- 
ing void  for  uncertainty.  Fisk  v.  Atty. 
Gen.  L.  R.  4  Eq.  Ca.  521 ;  [Hunter  v.  Bul- 
lock, L.  R.  14  Eq.  45 ;  Beekman  v.  Peo- 
ple, 27  Barb.  260.  The  courts  in  the 
American  States  seem  to  have  no  jurisdic- 
tion to  administer  those  classes  of  charita- 
ble trusts  which  can  be  disposed  of  in  Eng- 
land only  by  the  king's  sign  manual  or  by 
the  exercise  of  the  prerogative  power.  See 
Gray  J.  in  Jackson  v.  Phillips,  14  Allen, 
574-576;  Gass  v.  Wilhite,  2  Dana,  176; 
Methodist  Church  v.  Remington,  1  Watts, 
226  ;  Fountain!;.  Ravenel,  17  How.  U.  S. 
369,  384  et  seq. ;  Witman  v.  Lex,  17  Serg. 
&  R.  93 ;  Moore  i,-.  Moore,  4  Dana,  365, 
366 ;  Bartlet  v.  King,  12  Mass.  545 ;  So- 
hier  v.  Massachusetts  General  Hospital,  3 
Cush.  496,  497  ;  Lepage  v.  Macnamara,  5 
Iowa,  146 ;  Attorney  General  v.  Jolly,  1 
Rich.  Eq.  108  ;  Dickson  v.  Montgomery, 
1  Swan,  348.] 
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be,  becomes  entitled  to  the  property,  (l)  as  in  the  case  of  bequests 
void  by  the  statute.  (?i) 


{I)  Morice  v.  Bishop  of  Durham,  9 
Ves.  399 ;  10  Ves.  522 ;  James  v.  Allen, 
3  Meriv.  17  ;  Ommanney  v.  Butcher,  1 
Turn.  &  Russ.  260 ;  Vezey  v.  Jamson,  1 
Sim.  &  Stu.  71 ;  Fowler  w.  Garlike,  1  Russ. 
&  M.  232  ;  Ellis  v.  Selby,  1  Myl.  &  Cr.  286  ; 
Williams  v.  Kershaw,  5  CI.  &  Fin.  Ill  ; 
Kendall  v.  Granger,  5  Beav.  300 ;  Dolan 
V.  Macdermot,  L.  R.  5  Eq.  Ca.  60 ;  [Drew 
V.  Wakefield,  54  Maine,  291.  In  Rotch  v. 
Emerson,  105  Mass.  433,  Wells  J.  said  ; 
"  The  power  of  the  court  to  administer  the 
trust  and  direct  its  objects  must  find  its 
warrant  in  the  intentions  of  the  testator  as 
expressed  in  the  will.  If  those,  upon  a 
fair  and  reasonable  interpretation,  include 
what  is  not  a  charity,  the  court  cannot,  by 
its  power  of  administration,  exclude  it; 
but  the  whole  must  fall.  The  bequest 
must  be  limited  to  the  purposes  of  a  char- 
ity by  interpretation,  if  at  all ;  and  not  by 
the  power  of  the  court  over  it  after  it  is 


established."  But  the  words  of  a  charita- 
ble bequest,  though  ambiguous  or  contra- 
dictory, are  to  be  so  construed  as  to  sup- 
port the  charity,  if  possible.  Gray  J.  in 
Jackson  v.  Phillips,  14  Allen,  556.  A  town 
having  once  accepted  a  charitable  trust 
cannot  renounce  it.  See  Drury  v.  Naticfc, 
10  Allen,  169.  Trustees  for  charitable 
trusts  need  not  give  bonds.  Drury  v.  Na^ 
tick,  supra.  As  to  alienation  of  the  trust 
property,  see  Attorney  Gen.  v.  Hunger- 
ford,  2  CI.  &  Fin.  (Am.  ed.)  376,  note  (1), 
and  cases  cited  ;  Brown  v.  Meeting  Street 
Baptist  Society,  9  E.  I.  177,  and  cases; 
Old  South  Society  v.  Crocker,  119  Mass. 

1-] 

(/')  [See  2  Story  Eq.  Jur.  §  1156 ;  Trus- 
tees Baptist  Association  v.  Hart,  i  Wheat. 
1,  33, 39, 43-45 ;  Owens  v.  The  Missionary 
Society  of  the  M.  E.  Church,  4  Kernan, 
380;  Price  v.  Maxwell,  28  Penn.  St.  23.] 
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* CHAPTER  THE  SECOND. 

OF  THE   CONSTKTJCTION  OP   WILLS   OP  PERSONALTY. 

SECTION  I. 
Of  the   General  Rules  of  Construction. 

It  is  obviously  not  within  the  scope  of  this  treatise  to  enter 
fully  into  the  general  doctrine  of  the  construction  of  wills.  It 
may,  however,  be  useful  to  state  briefly  some  of  the  most  inpor- 
tant  rules  which  have  been  established  upon  this  subject.  And  it 
General  ^^7  ^^^°  ^^  expedient  to  prefix  a  statement  of  the  gen- 
principle,      gj-al  principle  on  which  wills  are  to  be  expounded,  (a^) 

The  question  in  expounding  a  will  is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his  words.  (aP)  The  use  of 
the  expression,  that  the  intention  of  the  testator  is  to  be  the  guide, 
unaccompanied  with  the  constant  explanation  that  it  is  to  be 
sought  in  his  words,  and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  insensibly  to  speculate  upon  what  the  testator  may 
be  supposed  to  have  intended  to  do,  instead  of  strictly  attending 
to  the  true  question,  which  is,  what  that  which  he  has  written 
means.  The  will  must  be  expressed  in  writing,  and  that  writing 
only  is  to  be  considered,  (a^)     And  in  construing  that  writing, 

(d}-)  [Technical  rules  of  construction  v.  Loveland,  1  Hud.  &  Brooke,  648 ;  Big- 
are  to  be  applied  to  wills  only  in  cases  of  elow  J.  in  Barrus  v.  Kirkland,  8  Gray, 
doubtful  interpretation,  and  they  are  never  513;  Wright  v.  Barrett,  13  Pick.  44; 
allowed  to  defeat  an  intent  plainly  ex-  Lord  Weatbury  in  Edgeworth  a.  Edge- 
pressed.  Still  V.  Spear,  45  Penn.  St.  168  ;  worth,  L.  R.  4  H.  L.  41 ;  Jackson  v.  Lu- 
Brearley  v.  Brearley,  9  N.  J.  Eq.  21 ;  Wil-  quere,  5  Cowen,  228  ;  Walston  v.  White, 
liamson  v.  Williamson,  4  Jones  Eq.  281.]  5  Md.  304,  305;  Hey  ward  o.  Hey  ward,  7 

(o^)  [Martindale  v.  Warner,  15  Penn.  Rich.  Eq.   (S.   Car.)   314;    Wootton    v. 

St.  471.]  Redd,  12  Grattan,  205,  206  ;  Arculariiia  v. 

(o')  [Shaw  C.J.  in  Tucker  v.  Seaman's  Geisenheimer,  3  Bradf.  Sur.  64, 73  ;  Eotch 

Aid  Society,  7  Met.  205;  Kellett  v.  Kel-  v.  Emerson,  105  Mass.  431,  433;  Turner 

lett,  L.  R.  3  H.  L.  160,  168;   Grey  v.  L.  J.  in  Pride  «.  Pooks,  3  De  G.  &  J.  271  • 

Pearson,  6  H.  L.  Cas.  106;  Warburton  Bailey  w.  Bailey,  25  Mich.  185,  187,  188. 
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the  rule  is  to  read  it  in  the  ordinary  and  grammatical  sense  of  the 
words,  unless  some  obvious  absurdity  or  some  repugnance  or  in- 
consistency with  the  declared  intentions  of  the  writer,  to  be  ex- 
tracted from  the  whole  instrument,  should  follow  from  so  reading 
it.  (a*) 

1.  Technical  words  are  not  necessary  to  give  effect  to  any  spe- 


The  leading  rule  in  the  interpretation  of 
■wills  is  to  ascertain,  if  possible,  the  intent 
of  the  testator.    This  is  said,  in  the  fig- 
nratire  language  of  some  of  the  cases  to 
be  the  pole-star  which  should  guide  the 
court  in  its  decision.    We  must  ascertain 
what  is  the  intention,  the  purpose,  or  will 
of  the  testator.    It  may  be  said  of  all 
written  instruments,  and  it  is  in  some 
sense  true,  that  they  are  to  be  construed 
with  reference  to  the  intention  of  the  par- 
ties to  them.    But  in  a  testament  there  is 
only  one  party ;  in  other  written  instru- 
ments, generally  two  or   more.     In   con- 
struing a  contract,  the  will  of  aU  the,  par- 
ties  to  it  is  to  be  sought,  and,  when  dis- 
covered, constitutes  the  contract.    But  in 
wnis  the  intent  of  the  testator  alone  is  to 
be  looked  for,  and,  when  discovered,  it 
governs ;  because  it  is  his  intention,  mani- 
fested  in  his  words,  which  makes  it  his 
last  will  and  testament.     Shaw  C.  J.  in 
Quincy  v.  Eogers,  9  Cush.  294,  295.     See 
Bailey  «.  Bailey,  25  Mich.  185, 188  ;  Smith 
V.   Bell,   6   Peters,  68,   75 ;   Ames  J.  in 
Spooner  v.  Lovejoy,   108  Mass.  532,  533. 
"  The  object  of  all  exposition  of  written 
instruments  must  be,  to  ascertain  the  ex- 
pressed meaning  or  intention  of  the  writer, 
the  expressed  meaning  being  equivalent  to 
the  intention."    Coleridge  J.  in  Shore  v. 
Wilson,  9  CI.  &  Fin.  525.     See,  also.  Doe 
V.  Thompson,  12  Moore  P.  C.  C.  116,  per 
Turner  L.  J.] 

(a*)  Lord  Wensleydale  in  Abbott  v.  Mid- 
dleton,  7  H.  L.  Cas.  114,  [and  in  Grey  v. 
Pearson,  6  H.  L.  Cas.  106  ;  Bigelow  J.  in 
Barrus  v.  Kirkland,  8  Gray,  512,  513; 
Lord  Westbury  in  Edgeworth  v.  Edge- 
worth,  L.  R.  4  H.  L.  37 ;  Hone  v.  Van 
Schaick,  3  Comst.  540 ;  Lord  Cranworth 
in  Gnndry  v.  Pinniger,  1  De  G.,  M.  &  G. 
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502,  505.     "  In  the  construction  of  wills, 
the  most  unbounded  indulgence  has  been 
shown  to  the  ignorance,  unskilfulness,  and 
negligence  of  testators  ;  no  degree  of  tech- 
nical informality,  or   of  grammatical   or 
orthographical  error,  nor  the   most  per- 
plexing  confusion  in  the  collocation  of 
words  or  sentences,  will  deter  the  judicial 
expositor  from  diligently  entering  upon 
the  task  of  eliciting  from  the  contents  of 
the  instrument  the  intention  of  its  author, 
the  faintest  traces  of  which  will  be  sought 
out  from  every  part  of  the  will,  and  the 
whole  carefully  weighed  together.    Den  ». 
M'Murtrie,  3  Green,  276  ;  Lillard  v.  Rey- 
nolds, 3  Ired.  366  ;  Townsend  v.  Downer, 
23  Vt.  225  ;    Winder  v.  Smith,  2  Jones 
(Law),  N.  Car.  327.    But  if,  after  every 
endeavor,  he  finds  himself  unable,  in  re- 
gard to  any  material  fact,  to   penetrate 
through  the  obscurity  in  which  the  testa- 
tor has  involved  his  intention,  the  failure 
of  the  intended  disposition  is  the  inevita- 
ble consequence.   Conjecture  is  not  permit- 
ted to  supply  what  the  testator  has  failed 
to  indicate ;  for  as  the  law  has  provided  a 
definite  successor  in  the  absence  of  dispo- 
sition, it  would  be  unjust  to  allow  the  right 
of  this  ascertained  object  to  be  superseded 
by  the  claim  of  anyone  not  pointed  out  by 
the  testator  with  equal  distinctness."   Kel- 
ley  V.  Kelley,  25  Penn.  St.  460 ;  Wooton 
V.  Redd,  12  Grattan,  196.    To  avoid  a  will 
for  uncertainty,  it  is  not  enough  that  the 
dispositions  in  it  are  so  obscure  and  ir- 
rational that  it  is  difficult  to  believe  they 
could  have  been  intended  by  the  testa- 
tor, but  it  must  be  incapable  of  any  clear 
meaning.    Mason  v.  Robinson,  2  Sim.  & 
Stu.  295;  Wooton  v.  Redd,  12  Grattan. 
196 ;  Schoppert  v.  Gillam,  6  Rich.  Eq.  83 
Boyd  V.  Latham,  Busbee  (Law),  365.] 
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cies  of  disposition.  (6)     Therefore,  where  the  testator  *  used  the 

1.  Techni-  words  "  all  my  personal  estates,"  and  it  was  clear  be- 
not  neces-  jond  all  doubt  upon  the  face  of  the  will  that  the  testator 
saiy-  meant  by  these  words,  not  what  is  technically  understood 
by  them,  but  the  real  property  over  which  he  had  an  absolute 
personal  power  of  disposition,  so  it  was  holden  that  the  freehold 
passed  by  this  description,  (c)  So,  on  the  other  hand,  if  on  the 
whole  will  it  clearly  appears  that  the  testator's  intention  was  to 
bequeath  leasehold  property,  in  which  he  had  a  chattel  interest 
only,  under  the  description  of  his  real  estate,  such  intention  shall 
be  carried  into  effect.  (oT) 

2.  Nevertheless,  if  technical  words  are  used  by  the  testator,  he 

2.  Techni-   will  be  presumed  to  employ  them  in  their  legfal  sense, 

cal  words  ,  '^  f     "l  ,  .     ,.        .^  ' 

to  be  taken  uniess  the  Context  contained  a  clear  indication  to  the 
legal  sense,   contrary,  (e)    "  If  words  of  art,"  said  Lord  Alvanley,  in 


(6)  By  Lord  Kenyon  in  Hay  v.  Coven- 
try, 3  T.  E.  86. 

(c)  Doe  V.  Tofield,  U  East,  246.  See, 
also,  Roe  v.  Pattison,  16  East,  221 ;  Doe 
V.  Haslewood,  6  Ad.  &  El.  167  ;  Doe  v. 
Pratt,  lb.  180;  Davenport  k.  Coltman,  7 
M.  &  W.  481.  And  the  words  "all  the 
rest  "  have  been,  under  the  circumstances, 
held  to  pass  real  as  well  as  personal  prop- 
erty. See  Attree  v.  Attree,  L.  E.  1 1  Bq. 
Ca.  280.  [Words  applicable  exclusively  to 
personal  estate  have  sometimes,  by  force 
of  the  context,  been  held  to  include  land. 
This  frequently  happens  where  an  expres- 
sion is  evidently  used  as  referential  to  and 
synonymous  with  an  anterior  word  clearly 
descriptive  of  real  estate ;  in  which  case 
its  extent  of  operation  is  measured,  not 
by  its  own  inherent  strength,  but  by  the 
import  of  its  synonyme.  The  word  "  leg- 
acy "  has  been  held  to  refer  to  real  estate 
antecedently  devised.  Brown  v.  Taylor,  1 
Burr.  268.  See  Hardacre  v.  Nash,  5  T.  E. 
716.  It  may  comprehend  both  real  and 
personal  estate.  Williams  v.  McComb,  3 
Ired.  Eq.  450.  "  Eesiduary  legatee,"  held 
to  refer  to  devisee.  Evans  v.  Crosbie,  15 
Sim.  600 ;  Wildes  v.  Davies,  1  Sm.  &  Gif. 
475.  "  Legatee  "  read  as  "  distributee," 
when.  Sallerstedt  v.  Jennings,  23  Geo. 
571.    "  Said  effects,"  held  to  comprehend 
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land  previously  mentioned.  Chillcott  v. 
White,  1  East,  33.  See  Titchficld  v.  Horn- 
castle,  2  Jur.  610;  Franklin  v.  Trout,  15 
East,  394.  "  Worldly  goods,"  held  on  the 
context  to  pass  real  estate.  Wright  v. 
Shelton,  18  Jur.  445.  Words  properly 
descriptive  of  personalty  only,  are  not  ex- 
tended to  realty  by  ambiguous  expressions. 
Haw  V.  Earles,  15  M.  &  W.  450.  The 
words  "  devise,"  "  legacy,"  and  "  bequest " 
may  be  applied  either  to  real  or  personal 
estate  according  to  the  intent  apparent  in 
the  will.  Ladd  v.  Harvey,  21  N.  H.  514. 
But  a  devisee  was  held  to  have  no  claim 
under  a  residuary  bequest  to  legatees, 
where  it  was  clear,  from  the  whole  will, 
that  the  testator  understood  the  technical 
meaning  of  the  terms.  Hazelrig  v.  Hazel- 
rig,  3  Dana,  48.] 

(d)  Hobson  v.  Blackburn,  1  My.  &  K. 
571 ;  Goodman  v.  Edwards,  2  My.  &  K. 
659 ;  Eead  v.  Backhouse,  2  Euss.  &  M. 
546 ;  Doe  v.  Cranstoun,  7  M.  &  W.  1 ; 
Swift  V.  Swift,  1  De  G.,  F.  &  J.  160.  See, 
also,  the  26th  section  of  the  new  wills  act. 
Preface,  p.  xvi.  But  see  Hall  v.  Fisher,  I 
Coll.  47  ;  Stone  v.  Greening,  13  Sim.  390. 

(e)  Lane  w.Lord  Stanhope,  6  T.  E.  852, 
by  Lord  Kenyon ;  Phillips  v.  Garth,  3  Bro. 
C.  C.  68,  by  BuUer  J. ;  Buck  v.  Norton,  1 
Bos.  &  Pull.  57,  by  Eyre  C.  J. ;  Jesson  v. 
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Thellusson  v.  Woodford,  (/)  "  are  used,  they  are  construed  ac- 
cording to  the  technical  sense,  unless  upon  the  whole  will  it  is 
plain  that  the  testator  did  not  so  intend."  Courts,  therefore, 
have  no  right  or  power  to  say  that  the  testator  did  not  understand 
the  meaning  of  the  words  he  has  used  or  to  put  a  construction  upon 
them  different  from  what  has  been  long  received,  or  what  is  affixed 
to  them  by  the  law.  (^)  But  where  the  intention  of  the  testator 
is  plain,  it  will  be  *  allowed  to  control  the  legal  operation  of  words 
however  technical,  (h) 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some  in- 
stances, the  testator  has  been  presumed  to  use  words  and  forms  of 
expression  in  the  sense  which  they  have  acquired  by  decided  cases, 
although  such  sense  be  different  from  their  ordinary  and  natural 
meaning,  (i) 

But  it  has  been  laid  down  by  high  authority,  that  in  construing 
a  will  of  personal  property,  the  terms  that  are  used  in  the  will  are 
to  be  construed  according  to  the  ordinary  acceptation  of  language 
in  the  transactions  of  mankind,  (y) 


Wright,  2  Bligh,  1 ;  Mounsey  v.  Blamire, 
4  Russ.  C.  C.  386,  387 ;  [Lord  Wensley- 
dale  in  Doe  d.  Winter  v.  Perratt,  6  M.  & 
Gr.  3+2  ;  and  in  Roddy  v.  Fitzgerald,  6  H. 
L.  Cas.  877  ;  Doebler's  Appeal,  64  Penn. 
St.  15  ;  France's  Estate,  75  Penn.  St.  220  ; 
Smith  V.  Bell,  6  Peters,  78 ;  Den  v.  Mc- 
Miirtrie,  3  Green,  281 ;  Turner  L.  J.  Wil- 
kinson V.  Bewicke,  3  De  G.,  M.  &  G.  946 ; 
Hawley  v.  Northampton,  8  Mass.  3 ;  Mal- 
colm V.  Malcolm,  3  Gush.  477 ;  Sisson  u. 
Seabury,  1  Sumner,  239 ;  Grandy  v.  Saw- 
yer, Phill.  (N.  Car.)  Eq.  8  ;  Evans  v.  God- 
bold,  6  Rich.  Eq.  26  ;  Moore  (/.  Lyons,  25 
Wend.  119;  Campbell  u.  Rawdon,  18  N. 
Y.  417;  Brown  ,j.  Lyon,  6  N.  Y.  419; 
Corrigan  v.  Kiernan,  1  Bradf.  Sur.  208  ; 
Sherwood  w.  Sherwood,  3  Bradf.  Sur.  230; 
Parks  V.  Parks,  9  Paige,  107  ;  Myers  v, 
Eddy,  47  Barb.  263 ;  Clark  v.  Mosely,  1 
Rich.  Eq.  396.] 

(/)  4  Ves.  329. 

{g}  By  Buller  J.  in  Hodgson  v.  Am- 
brose, Dougl.  341.  See,  also,  Milnes  v. 
Slater,  8  Ves.  306 ;  Doe  v.  Perratt,  6  M. 
&  Gr.  342,  per  Parke  B. ;  Towns  v.  Went- 
worth,  II  Moore  P.  C.  543,  per  Lord 
Kingsdown. 


(A)  Vauchamp  v.  Bell,  Madd.  &  Geld. 
344;  6  Cruise's  Dig.  148,  3d  ed. ;  [Rob- 
ertson V.  Johnson,  24  Geo.  102  ;  Howard  J. 
in  Dow  V.  Dow,  36  Maine,  216;  Homer  v. 
Shelton,  2  Met.  194,  198, 199 ;  Brimmer  v. 
Sohier,  1  Cush.  129;  Roberts  v.  "Watson, 
4  Jones  (Law),  320,  321 ;  Stokes  v.  Tilly, 
I  Stockt.  132 ;  Fetrow's  Estate,  58  Penn. 
St.  427  ;  Carr  v.  Green,  2  McCord,  84 
O'Neal!  u.  Boozer,  4  Rich.  Eq.  22;  Dc 
Kay  V.  Irving,  5  Denio,  654,  655  ;  Parks 
V.  Parks,  9  Paige  (2d  ed.),  116,  and  cases 
in  note  (1) ;  Lord  St.  Leonards  in  Grey  v. 
Pearson,  6  H.  L.  Cas.  61.] 

[i)  Baines  v.  Dixon,  1  Ves.  sen.  41 ; 
Wilmot  V.  Wilmot,  8  Ves.  10.  But  see 
Crowder  v.  Stone,  3  Euss.  223. 

(_;■)  By  Lord  Lyndhurst  in  Parker  u. 
Marchant,  1  Phill.  C.  C.  360 ;  approved 
by  Wood  V.  C,  Kay,  375 ;  [Perkins  v. 
Mathes,  49  N.  H.  110  ;  Mathes  u.  Smart, 
51  N.  H.  443 ;  Chrystie  v.  Phyfe,  19  N.  Y. 
348  ;  Hone  v.  Van  Schaick,  3  N.  Y.  238  ; 
Cromer  v.  Pinckney,  3  Barb.  Ch.  466  ;  De 
Nottebeck  v.  Astor,  13  N.  Y.  98 ;  Coven- 
hoven  v.  Shuler,  2  Paige,  122 ;  Feltraan  v. 
Butts,  8  Bush  (Ky.),  434 ;  Vannerson  o. 
Culbertson,  10  Serg.  &  R.  150.  "  Subtle, 
[1080] 
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It  may  be  useful,  in  this  place,  to  advert  to  the  well-known 
principle,  that  where  there  is  a  general  intent,  and  a  particular 
one,  the  particular  is  to  be  sacrificed  to  the  general  intent.  (7c) 
Which  doctrine,  perhaps,  when  rightly  understood,  amounts  to  no 
more  than  an  example  of  the  rule  now  under  consideration,  viz, 
that  technical  words,  or  words  of  known  legal  import,  shall  have 
their  legal  effect,  unless,  from  subsequent  inconsistent  words,  it  is 
very  clear  that  the  testator  meant  otherwise.  (V)     For  instance,  if 


logical,  and  technical  refinements  could 
hardly  fail  to  be  mischievous,  if  we  should 
attempt  to  apply  them  to  language  mani- 
festly used  without  any  comprehension  of 
its  technical  import."  Barrows  J.  in  Nut- 
ter V.  Vickery,  64  Maine,  490,  499,  500.] 

(h)  Robinson  u.  Eobinson,  1  Burr.  38 ; 
S.  C.  3  Bro.  P.  C.  180,  Torn],  ed. ;  Doe 
o.  Applin,  4  T.  B.  82  ;  Doe  v.  Smith,  7-T. 
R.  531  ;  Doe  v.  Cooper,  1  East,  299 ;  Pier- 
son  0.  Vickers,  6  East,  548 ;  Jesson  v. 
Wright,  2  Bligh,  49 ;  Doe  v.  Harvey,  4  B. 
&  C.  620 ;  [Howland  v.  Rowland,  11  Gray, 
469,  476,  477;  Malcolm  v.  Malcolm,  3 
Cush.  477;  Marshall  C.  J.  in  Smith  v. 
Bell,  6  Peters,  68,  78 ;  Yarnall's  Appeal, 
70  Penn.  St.  335 ;  Wells  J.  in  Botch  v. 
Emerson,  105  Mass.  431,  433 ;  Peters  v. 
Carr,  16  Missou.  54;  Doebler's  Appeal, 
64  Penn.  St.  15  ;  Jones's  Appeal,  3  Grant 
Cas.  169  ;  Evans  %,.  Godbold,  6  Eich.  Eq. 
36  ;  Everett  v.  Carr,  59  Maine,  332 ;  Pick- 
ering V.  Langdon,  22  Maine,  413 ;  Schaffer 
V.  Wadsworth,  106  Mass.  24;  Kane  v. 
Astor,  5  Sandf.  533 ;  Workman  v.  Can- 
non, 5  Harr.  (Del.)  91 ;  Hitchcock  o. 
Hitchcock,  35  Penn.  St.  399;  Chase  v. 
Lockerman,  11  Gill  &  J.  206;  Bose  v. 
McHose,  26  Missou.  590  ;  Bobert  v.  West, 
15  Geo.  141 ;  Thrasher  v.  Ingram,  32  Ala. 
660 ;  Annable  v.  Patch,  3  Pick.  360 ;  Cook 
V.  Holmes,  11  Mass.  528  ;  Dawes  v.  Swan, 
4  Mass.  208 ;  Parsons  v.  Winslow,  6  Mass. 
169  ;  Baird  v.  Baird,  7  Ired.  Eq.  267;  Pur- 
nell  V.  Dudley,  4  Jones  Eq.  203.  This 
rule  has  been  applied,  not  only  where  tech- 
nical words  were  to  he  interpreted,  but  also 
where  it  became  necessary  to  choose  be- 
tween inconsistent  clauses  in  the  will. 
Smith  V.  Bell,  6  Peters,  78 ;  Doebler's 
Appeal,  64  Penn.  St.  15  ;  Miller  v.  Elour- 


noy,  26  Ala.  727 ;  Jones's  Appeal,  3  Grant 
Cas.  171;  Parks  «.  Parks,  9  Paige,  120; 
Gibson  v.  Land,  27  Ala.  127 ;  Schott's  Es- 
tate, 78  Penn.  St.  40 ;  Eindlay  v.  Biddle, 
3  Binn.  150.] 

(I)  By  Lord  Bedesdale  in  Jesson  i: 
Wright,  2  Bligh,  56,  57  ;  S.  P.  Lord  Den- 
man  in  Doe  v.  Gallini,  5  B.  &  Ad.  621 ; 
Lees  V.  Mosley,  1  Y.  &  Coll.  589  ;  Toller 
V.  Attwood,  15  Q.  B.  929,  954;  Towns  v. 
Wentworth,  11  Moore  P.  C.  543,  per  Lord 
Kingsdown  ;  Forsbrook  v.  Forsbrook,  L. 
E.  3  Ch.  App.  93;  [1  Jarman  Wills  (3d 
Eng.  ed.),  459-464 ;  Lord  Wensleydale  in 
Boddy  </.  Fitzgerald,  6  H.  L.  Cas.  877; 
Den  V.  McMurtrie,  3  Green  (N.  J.),  281. 
In  Key  v.  Key,  4  De  G.,  M.  &  G.  84, 
Lord  Justice  Knight  Bruce  said :  "  In 
common  with  all  men  I  must  acknowledge 
that  there  are  many  cases  upon  the  con- 
struction of  documents  in  which  the  spirit 
is  strong  enough  to  overcome  the  letter ; 
cases  in  which  it  is  impossible  for  a  reason- 
able being,  upon  a  careful  perusal  of  an 
instrument,  not  to  be  satisfied  from  its  con- 
tents that  a  literal,  a  strict,  or  an  ordinary 
interpretation  given  to  particular  passages, 
would  disappoint  and  defeat  the  intention 
with  which  the  instrument,  read  as  a 
whole,  persuades  and  convinces  him  that 
it  was  framed.  A  man  so  convinced  is 
authorized  and  bound  to  construe  the  writ- 
ing accordingly."  And  the  same  principle 
is  to  be  found  in  the  case  of  Towns  v. 
Wentworth,  supra,  where  the  Bight  Honor- 
able T.  Pemberton  Leigh,  afterwards  Lord 
Kingsdown,  said :  "  When  the  main  pur- 
pose and  intention  of  the  testator  are  as- 
certained to  the  satisfaction  of  the  court, 
if  particular  expressions  are  found  in  the 
will  which  are  inconsistent  with  such  in- 
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the  testator  bequeaths  real  property  to  a  man  and  the  heirs  of  Ms 
body,  or  to  a  man  for  life,  with  a  subsequent  limitation  to  the  heirs 
of  his  body,  this  creates  an  estate  tail  according  to  the  clearly  es- 
tablished rules  of  law ;  and,  therefore,  the  estate  tail  so  created 
shall  not  be  cut  down  into  an  estate  for  life,  *  although  the  will 
contains  subsequent  words  expressive  of  an  intention  that  the  heirs 
of  the  body  of  the  devisee  shall  take  as  tenants  in  common,  (m) 
It  is  true  that  heirs  of  the  body  cannot  take  as  tenants  in  common ; 
but  it  does  not  follow  that  the  testator  did  not  intend  that  the 
heirs  of  the  body  should  take,  because  they  cannot  take  in  the 
mode  prescribed.  This  only  follows,  that,  having  given  to  heirs 
of  the  body,  he  could  not  modify  that  gift  in  the  two  different 
ways  which  he  desired,  (ri)  The  particular  intent,  then,  that  the 
heirs  of  the  body  should  take  as  tenants  in  common,  must  be  sac- 
rificed to  the  general  intent  that  there  should  be  an  estate  tail ; 
and  therefore  the  words,  "  as  tenants  in  common,"  may  be  re- 
jected, (o)  Nevertheless  the  words,  "  heirs  of  the  body,"  will  yield 


tention,  though  not  suflBcient  to  control  it, 
or  which  indicate  an  intention  which  the 
law  will  not  permit  to  take  effect,  such  ex- 
pressions must  be  discarded  or  modiiied; 
and,  on  the  other  hand,  if  the  will  shows 
that  the  testator  must  necessarily  have  in- 
tended an  interest  to  be  given  which  there 
are  no  words  in  the  wiU  expressly  to  de- 
vise, the  court  is  to  supply  the  defect  by 
implication,  and  thus  to  mould  the  lan- 
guage of  the  testator,  so  as  to  carry  into 
effect,  as  far  as  possible,  the  intention 
which  it  is  of  opinion  that  the  testator  has 
on  the  whole  will  sufficiently  declared." 
The  above  language  was  quoted  by  HaU 
V.  C.  in  Sweeting  v.  Prideux,  L.  E.  1  Ch. 
Div.  413,  415,  416,  and  the  principles 
stated  were  adopted  as  the  foundation  for 
the  decision  in  that  case.] 

(m)  Jesson  v.  Wright,  2  Bligh,  1  (re- 
versing Doe  V.  Jesson,  5  M.  &  Sel.  95,  and 
overruling  Doe  v.  Goff,  11  East,  668); 
Doe  V.  Featherstone,  1  B.  &  Ad.  944.  See, 
also,  Reece  «.  Steele,  2  Sim.  233 ;  Morti- 
mer V.  West,  2  Sim.  274 ;  Ward  u.  Bevil, 
1  Y.  &  Jerv.  512 ;  Jack  v.  Fetherston,  9 
Bligh,  238;  [S.  C.  nom.  Fetherston  v. 
Fetherston,  3  CI.  &  Fin.  67;  Poole  u. 
Poole,  3  Bos.  &  Pull.  620 ;]  Dunk  v.  Fen- 


ner,  2  Euss.  &  M.  566 ;  Douglas  v.  Con- 
greve,  1  Beav.  59 ;  Tate  ».  Clarke,  1  Beav. 
100 ;  Eoddy  v.  Fitzgerald,  6  H.  L.  Cas. 
823 ;  [Allen  v.  Pass,  4  Dev.  &  Bat.  77 ; 
Swain  v.  Eoscoe,  3  Ired.  200.] 

[n]  By  Lord  Redesdale  in  Jesson  v. 
Wright,  2  Bligh,  57. 

(o)  See  Doe  v.  Harvey,  4  B.  &  C.  610  ; 
S.  C.  7  Dowl.  &  Eyl.  78.  [Mr.  Jar- 
man  observes  that  the  phrase  "  general 
intention,''  in  the  above  sense,  was  first 
adopted  in  Eobinson  v.  Eohinson,  1  Burr. 
38;  2  Ves.  225;  1  Kenyon,  298;  S.  C. 
nom.  Robinson  v.  Hicks,  3  Bro.  P.  C. 
(Toml.)  180,  where  the  court  of  king's 
bench  held  the  devisee  to  take  an  estate 
tail  male;  and  their  reason  for  this  con- 
struction was  expressed  to  be,  not  that 
"  son "  was  here  a  word  of  limitation 
(which  appears  to  be,  and  which  Sir  Dud- 
ley Ryder,  before  whom  the  case  was  first 
argued,  treated  as  the  ground  of  the  de- 
cision), but  to  "  effectuate  the  manifest 
general  intention  of  the  testator.''  Ex- 
pressions of  a  similar  nature  fell  from 
Lord  Wilmot  C.  J.  in  Roe  u.  Grew,  2 
Wils.  322,  better  reported  Wilm.  272, 
where  his  lordship  is  made  to  refer  the  de- 
termination, that  the  devisee  was  tenant 
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to  a  clear  particular  intent,  that  the  estate  should  be  only  for 
life.  (^) 


in  tail,  to  the  "weightier"  intention  that 
the  estate  was  not  to  go  over  until  failure 
of  his  male  issue,  and  not  to  the  more 
simple  and  obvious  ground  of  "  issue " 
being  a  word  of  limitation  in  the  devise 
itself,  which  was  the  reason  distinctly  ad- 
vanced by  two  of  the  other  learned  judges. 
The  next  mention  of  this  doctrine  is  by 
Lord  Kenyon,  under  whose  auspices  it 
seems  to  have  first  grown  into  impor- 
tance; for  in  scarcely  a  single  instance 
did  this  eminent  judge  come  to  a  conclu- 
sion, that  a  person  took  an  estate  tail  un- 
der a  devise  to  him  and  his  issue,  or  to 
him  and  the  heirs  of  the  body  (see  Doe  d. 
Blandford  v.  Applin,  4  T.  R.  87  ;  Denn  d. 
Webb  V.  Puckey,  5  T.  R.  303 ;  Doe  d. 
Candler  v.  Smith,  7  T.  R.  531),  without 
adducing  as  a  reason,  that  the  general  in- 
tention, to  which  the  particular  intent  must 
give  way,  required  such  a  construction, 
generally  referring  to  Robinson  v.  Robin- 
son, and  Roe  v.  Grew,  supra,  though  his 
lordship  was  not  always  consistent  in  his 
mode  of  treating  the  former  case.  But  it 
will  be  asked  what  is  the  "  particular  in- 
tent "  which  is  thus  to  be  sacrificed  %  In 
the  certificate  of  the  court  of  king's  bench, 
in  Robinson  v.  Robinson,  supra,  no  partic- 
ular intent  is  referred  to  ;  but  Wilmot  C. 
J.,  who  first  introduced  the  expression  in 
Roe  V.  Grew,  supra,  appears  to  have  meant 
by  it  simply  the  estate  for  life ;  and  so,  it 
would  seem  from  his  language,  did  Lord 
Kenyon,  in  Doe  v.  Applin,  4  T.  R.  87, 
and  Denn  v.  Puckey,  5  T.  R.  303.  In 
this  sense,  however,  it  is  merely  descrip- 
tive of  the  operation  of  the  rule  in  Shel- 
ley's case,  1  Rep.  93  ;  for  the  sole  reason 
why  the  intention  to  give  an  estate  for 
life  cannot  consist  with,  but  must  be  sacri- 
ficed to,  the  design  of  letting  in  a  line  of 


issue,  is,  that  that  rule  will  not  permit  a 
person  to  be  tenant  for  life,  and  his  heirs 
or  the  heirs  of  his  body  (which  is  the  con- 
struction of  "  issue  "  when  used  as  a  word 
of  limitation)  to  be  purchasers  in  the  same 
will.  But  if  this  be  all  that  is  meant  by 
the  expression  "  particular  intention,"  for 
what  reason  is  this  ambiguous  and  not 
very  accurate  phraseology  employed  in 
referring  to  the  operation  of  such  a  well- 
known  and  familiar  rule  of  law  t  And 
why  is  Robinson  v.  Robinson  to  be  exclu- 
sively cited  for  the  purpose,  when  any  one 
of  the  multitude  of  decisions  illustrating 
the  rule  would  have  been  equally  in  point? 
It  is  manifest,  indeed,  from  the  use  which 
Lord  Kenyon  made  of  this  case,  that  he 
sometimes,  at  least,  included  in  the  phrase 
"particular  intent,"  an  express  gifl  to  a 
particular  degree  of  issue ;  and  this  is  the 
more  evident  from  his  observations  in 
Doe  d.  Candler  v.  Smith,  7  T.  R.  532, 
where,  after  reading  the  devise  to  "  heirs 
of  the  body  "  as  a  gift  to  children,  he  sac- 
rificed this  intent  to  the  "general  inten- 
tion "  that  "  all  the  progeny  of  those 
children  should  take  before  any  interest 
should  vest  in  "  the  devisees  over,  and  ac- 
cordingly held  the  parent  to  be  tenant  in 
tail.  See  Grose  J.  in  Doe  v.  Cooper,  1 
East,  229.  Now,  if  his  lordship  were  au- 
thorized to  construe  "  heirs  of  the  body  " 
as  designating  children,  on  what  sound 
principle,  or  even  plausible  pretence,  was 
the  express  devise  to  the  children  to  be 
sacrificed  to  the  intention  inferred  from 
the  words  introducing  the  devise  over  ? 
To  assign  to  these  words  such  an  opera- 
tion, is  to  set  up  an  intention  collected 
merely  by  inference  from  phrases  of  an 
ambiguous  character,  against  an  inten- 
tion clear,  express,  and  unequivocal ;  and 


(p)  By  Lord  Eldon  in  Jesson  v.  Wright, 
2  Bligh,  53  ;  North  v.  Martin,  6  Sim.  266 ; 
Jordan  v.  Adams,  6  C.  B.  N.  S.  748 ;  9 
C.  B.  N.  S.  483.  See,  also,  Jenkins  v. 
Hughes,  8  H.  L.  Cas.  571 ;  Gummor  v. 


Howes,  23  Beav.  184.  As  to  controlling 
the  primS,  facie  meaning  of  the  word  "  is- 
sue," by  the  context,  see  the  cases  col- 
lected, infra,  post,  pt.  III.  bk.  ill.  ch.  il. 
§  "•  (B). 
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3.  The  construction  of  the  will  is  to  be  made  upon  the  entire 
instrument,  and  not  merely  upon  disjointed  parts  of  it;    3.  Con- 

1  in-,  1  ,1-1      struction 

and.  consequently  all  its  parts  are  to  be  construed  with   must  be  on 
reference  to  each  other.  (§')    So  the  language  of  the  will   -^iu^ 


when,  too  (which  constitutes  the  great 
force  of  the  absurdity),  there  is  no  incom- 
patihility  or  incongruity  in  the  two  limita- 
tions. That  an  implied  estate  tail  in  the 
parent  in  remainder  after  an  estate  tail  in 
the  children  is  perfectly  consistent  with 
such  an  estate  in  them,  and  would  attain 
the  object  of  letting  in  all  the  descendants 
of  the  first  taker  equally  well  with  an  im- 
mediate estate  tail,  is  too  palpable  for 
serious  argument.  The  one  undoubtedly 
is  distinct  from,  but  not  in  the  least  re- 
pugnant to,  the  other.  It  is  evident, 
therefore,  that  to  have  struck  out  one  of 
these  limitations  would  have  been  an  un- 
warrantable interference  with  the  express 
language  of  the  testator,  not  called  for 
by  the  necessity  of  the  case,  and  in  direct 
contravention  of  the  rule  which  requires 
that  effect  should  be  given,  if  possible,  to 
every  part  of  the  will.  It  is  satisfactory 
that  the  case  of  Doe  d.  Candler  v.  Smith, 
may  be  supported  on  irrefragable  grounds, 
independently  of  any  such  doctrine ;  for, 
as  it  is  now  established  that  the  words 
"  heirs  of  the  body,"  in  such  a  context, 
can  be  read  children,  the  whole  assumption 
upon  which  the  court  proceeded  fails,  and 
the  case  is  clearly  right  upon  the  uncon- 
trolled operation  of  "heirs  of  the  body  " 


as  words  of  limitation  ;  but  this,  while 
it  sustains  the  authority  of  the  case  de- 
prives the  doctrine  of  all  the  sanction  which 
that  authority  would  have  communicated. 
Nor  is  this  all ;  many  of  the  cases  ante- 
cedently stated  afford  negative  authority 
against  it;  for  it  is  observable  that  in 
Langley  v.  Baldwin,  1  P.  Wms.  759 ;  At- 
torney Gen.  V.  Sutton,  1  P.  Wms.  754 ; 
3  Bro.  P.  C.  (Toml.)  75;  and  Stanley  v. 
Lennard,  1  Eden,  87,  where  estates  tail 
were  raised  in  the  parent  by  the  eftect  of 
the  words  introducing  the  devise  over,  not 
a  word  is  said  of  sacrificing  the  devise  to 
the  sons  to  this  object.  On  the  contrary, 
in  Attorney  General  v.  Sutton,  those  who 
argued  for  this  construction  evidently  con- 
sidered that  the  ulterior  estate  of  the  par- 
ent was  to  take  effect  as  a  remainder  ex- 
pectant on  the  estate  tail  of  the  sons.  In 
Allanson  u.  Clitherow,  1  Ves.  24,  too 
(where,  however,  the  trust  was  executory), 
this  construction  was  expressly  adopted. 
But  the  moat  conclusive  authority  against 
the  doctrine  in  question  is  Doe  d.  Bean  v. 
Halley,  8  T.  R.  5,  where  even  Lord  Ken- 
yon,  its  most  strenuous  champion,  held 
that  the  estate  tail  raised  by  implication 
in  the  parent  took  effect  by  way  of  re- 
mainder, after,  and  not  in  derogation  of, 


(q)  Turpine  v.  Forreyner,  1  Bulst.  101 ; 
Mirril  v.  Nicholls,  2  Bulst.  178  ;  Gittins  v. 
Steele,  1  Swanst.  28;  Hudson  w.  Bryant, 
1  Coll.  681 ;  [Quincy  v.  Rogers,  9  Cnsh. 
295  ;  Jones  u.  Jones,  25  Mich.  401  ;  Bai- 
ley V.  Bailey,  25  Mich.  185,  188  ;  Smith  v. 
Bell,  6  Peters,  68,  75 ;  Hoar  J.  in  Loring 
V.  Loring,  100  Mass.  342;  Wells  J.  in 
Rotch  V.  Emerson,  105  Mass.  433  ;  Per- 
kins v.  Mathes,  49  N.  H.  107,  110;  Gale 
V.  Drake,  51  N.  H.  83  ;  Alsop  y.  Russell, 
38  Conn.  99,  101  ;  Colt  v.  Colt,  32  Conn. 
446  ;  Sawyer  J.  in  Tilton  v.  Tilton,  32  N. 
H.  263 ;  Cook  v.  Holmes,  1 1  Mass.  528, 


531,  532 ;  Boosey  v.  Gardener,  5  De  G., 
M.  &  G.  124,  125;  Chilton  C.  J.  in  Den- 
son  V.  Mitchell,  26  Ala.  369;  Homer  o. 
Shelton,  2  Met.  194;  Richardson  v.  Noyes, 
2  Mass.  56  ;  Schott's  Estate,  78  Penn.  St. 
40;  Shreiner's  Appeal,  53  Penn.  St.  106; 
Moran  v.  Dillehay,  8  Bush  (Ky.),  434  ; 
Provenchere's  Appeal,  67  Penn.  St.  463  ; 
Grimes  v.  Harmon,  35  Ind.  198  ;  Cook  v. 
Weaver,  12  Geo.  47;  Jackson  a.  Hover, 
26  Ind.  511  ;  Parker  v.  Wasley,  9  Grattan, 
477.]  A  codicil  is  to  be  taken  as  a  com- 
ponent part  of  the  will.     See  ante,  8,  9. 
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ought  to  be  construed  with  reference  to  that  of  the  codicil ;  and 
vice  vend,  (r) 


the  express  devise  to  the  eldest  son.  In 
this  case  of  Doe  v.  Halley,  indeed,  his 
lordship  seemed  to  be  on  the  point  of  ap- 
plying in  practice  the  doctrine  which  he 
had  so  long  maintained  in  theory ;  for  he 
said,  "  We  have  our  choice  of  two  con- 
structions to  effectuate  the  testator's  gen- 
eral intent  either  to  give  an  immediate  estate 
tail  to  A.,  which  would  violate  the  particular 
intent  of  the  devisor,  or  (and  to  which  con- 
struction I  incline)  to  say  that  he  took  an 
estate  for  life,  remainder  in  tail  to  his 
eldest  son,  remainder  in  tail  to  the  father, 
in  order  to  let  in  all  his  issue  male."  To 
have  expunged  the  devise  to  the  eldest 
son  in  this  case,  would  have  been  a  prac- 
tical illustration  of  the  doctrine  in  ques- 
tion ;  and  his  lordship,  in  refusing  to  do 
so,  virtually  negatived  its  existence,  and 
thereby  established,  not  the  prevalence  of 
the  general  over  the  particular  intent,  but 
the  triumph  of  sound  sense  and  legal 
principles  over  one  of  the  absurdest  doc- 
trines that  was  ever  advanced.  His  lord- 
ship, however,  added,  "  In  deciding  this 
case,  I  will  not  abandon  the  general  rule 
recognized  and  acted  upon  in  Eobinson  v. 
Kobinson."    This  observation  shows,  first. 


that  Lord  Kenyon  suspected  that  his  de- 
cision might  be  considered  to  encroach 
upon  the  doctrine  which  he  had  taken 
such  pains  to  rear  upon  the  authority  of 
this  case ;  and,  secondly,  that  he  regarded 
Robinson  v.  Eobinson  as  a  case  in  which, 
by  holding  the  parent  to  be  immediate 
tenant  in  tail,  the  devise  to  the  son  as  a 
designated  object  was  sacrificed  to  the 
"  general  intent,"  appearing  by  the  sub- 
sequent words,  which  is  the  only  view  in 
which  it  can  possibly  be  considered  as  com- 
ing into  collision  with  Doei).  Halley,  where 
the  devise  to  the  eldest  son  was  preserved. 
If  that  case  supported  any  such  doctrine 
(but  which  Mr.  Jarman  confidently  con- 
siders it  does  not),  it  is  clearly  overruled 
by  Doe  v.  Halley;  and  Lord  Keuyon's 
express  reservation  can  avail  but  little 
in  preserving  the  doctrine  from  the  effect 
of  his  own  decision,  rejecting  it  in  the 
very  case,  for  which,  if  applicable  at  all, 
it  appeared  to  have  been  designed.  So 
far,  therefore,  it  is  clear  that  the  doc- 
trine of  general  and  particular  intention 
had  existed  only  in  name;  the  cases 
in  which  it  was  professed  to  be  applied 
being  clearly  referable  to  other  grounds. 


(>•)  Darley  v.  Martin,  13  C.  B.  683; 
Hartley  v.  Tribber,  16  Beav.  .510.  See, 
also,  Cator  v.  Cator,  14  Beav.  463  ;  [Brim- 
mer V.  Suhier,  1  Cush.  118;  Armstrong 
V.  Armstrong,  14  B.  Mon.  333 ;  Finlay  v. 
King,  3  Peters,  356;  Land  v.  Otley,  4 
Rand.  213;  Leavens  u.  Butler,  8  Porter, 
380 ;  Den  v.  McMurtrie,  3  Green,  276  ; 
Reno  V.  Davis,  4  Hen.  &  Munf.  283 ;  West- 
cott  V.  Cady,  5  John.  Ch.  343;  Lee  «. 
Pindle,  12  Gill  &  J.  288;  Kellett  v.  Kel- 
lett,  L.  R.  3  H.  L.  160;  Colt  v.  Colt,  32 
Conn.  446.  Where  there  is  a  codicil,  that 
and  the  will  are  to  be  construed  in  refer- 
ence to  each  other,  to  determine,  from 
change  of  circumstances  or  otherwise, 
what  it  is  intended  to  alter,  and  what 
to  retain  and  confirm ;  the  codicil  shall 
change  the  will  so  far  only  as  the  intent 


is  manifest,  especially  where,  in  all  other 
respects,  the  will  is  in  terms  ratified  and 
confirmed.  Shaw  C.  J.  in  Quincy  v.  Rog- 
ers, 9  Cush.  295  ;  Merrick  J.  in  Bedloe  v. 
Homer,  16  Gray,  432,  433 ;  ante,  185,  note 
(I) ;  Hitchcock  v.  United  States  Bank,  7 
Ala.  386 ;  Boyle  v.  Parker,  3  Md.  Ch.  42  ; 
Pickering  v.  Langdon,  22  Maine,  413. 
The  whole  of  the  will  takes  effect  except 
in  so  far  as  it  is  inconsistent  with  the  cod- 
icil. Robertson  v.  Powell,  2  H.  &  C.  762 ; 
Wetmore  u.  Parker,  52  N.  Y.  450 ;  ante, 
185,  notes.  Where  the  testator  expresses 
in  the  codicil  a  determination  to  alter  his 
will  in  one  particular,  he  thereby  negatives, 
by  implication,  any  intention  to  alter  it  in 
any  other  respect.  Shaw  C.  J.  in  Quincy 
V.  Rogers,  9  Cush.  296 ;  Church  C.  J.  in 
Wetmore  v.  Parker,  52  N.  Y.  450,  462.] 
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*  Hence,  general  words  in  one  part  of  a  will  may  be  restrained 
in  cases  where  it  can  be  collected  from  any  other  part  of  the  will, 
that  the  testator  did  not  mean  to  use  them  in  their  general 
sense,  (s) 

Hence,  also,  generally  speaking,  if  the  same  words  occur  in  dif- 
ferent parts  of  the  same  will,  they  must  be  taken  to  have   ^^^^ 
been  used  eyerywhere  in  the  same  sense,  unless  there   words  oc- 
appears  a  clear  intention  to  the  contrary,  (t)     But  this   more  than 
rule  does  not  preclude  the  court  from  putting  a  different 


and  in  those  which  seemed  to  call  for 
its  application,  the  doctrine  being  rejected. 
In  the  ease  of  Wight  v.  Leigh,  15  Ves. 
564,  already  stated,  however,  we  have 
an  instance  nearly  the  converse  of  the 
former  class ;  for,  without  a  distinct  rec- 
ognition of  the  doctrine,  a  construction, 
amounting  in  effect  to  an  application 
of  it,  seems  to  have  been  adopted.  The 
confusion  temporarily  introduced  by  this 
case,  however,  has  been  completely  dis- 
sipated by  the  two  more  recent  cases  (Parr 
V.  Swindles,  4  Russ.  283,  and  Doe  v.  Gil- 
lini,  5  B.  &  Ad.  621),  in  both  of  which  it 
was  held,  ,upon  the  authority  of  Doe  v. 
Halley,  that  words  importing  a  failure  of 
issue  of  the  devisee  for  life  conferred  on 
him  an  estate  tail ;  not  in  derogation  of, 
but  in  remainder  expectant  on  the  estates 
devised  to  the  children.  In  Doe  v.  Gal- 
lini,  the  doctrine  of  general  and  particular 
intention  underwent  much  discussion,  and 
Lord  Denman  observed  (5  B.  &  Ad.  640), 
"  The  doctrine  that  the  general  intent  must 
overrule  the  particular  intent  has  been 
much,  and,  we  conceive,  justly  objected 
to  of  late,  as  being,  as  a  general  proposi- 
tion, incorrect  and  vague,  and  likely  to 
lead  in  its  application  to  erroneous  results. 
In  its  origin  it  was  merely  descriptive  of 
the  operation  of  the  rule  in  Shelley's  case, 
and  it  has  since  been  laid  down  in  others 
where  technical  words  of  limitation  have 
been  used,  and  other  words,  showing  the 
intention  of  the  testator  that  the  objects 
of  his  bounty  should  take  in  a  different 
way  from  that  which  the  law  allows,  have 
been  rejected ;  but  in  the  latter  cases,  the 
more  correct  mode  of  stating  the  rule  of 


construction  is,  that  technical  words  or 
words  of  known  legal  import,  must  have 
their  legal  effects,  even  though  the  testa- 
tor uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature 
as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  tech- 
nical words  in  their  proper  sense ;  and  so 
it  is  said  by  Lord  Eedesdale  in  Jesson  v. 
Wright,  2  Bligh,  57.  This  doctrine  of 
general  and  particular  intent  ought  to  be 
carried  no  farther  than  this ;  and  thus 
explained,  it  should  be  applied  to  this  and 
all  other  wills."  2  Jarman  (3d  Eng.  ed.), 
459-464.] 

(s)  Strong  V.  Teatt,  2  Burr.  912  ;  Doe 
V.  Reade,  8  T.  R.  122;  Whitmore  v.  Tre- 
lawney,  6  Ves.  130 ;  Crone  v.  Odell,  1 
Ball  &  Beat.  466 ;  S.  C.  3  Dow,  61  ;  [Par- 
ker C.  J.  in  Cook  v.  Holmes,  11  Mass. 
531.] 

(*)  Whitmore  v.  Craven,  2  Chanc.  Cas. 
169  ;  Goodright  v.  Dunham,  Dougl.  268  ; 
Dalzell  V.  Welsh,  2  Sim.  319;  Ridgeway 
V.  Munkittrick,  1  Dr.  &  W.  93,  per  Sug- 
den  C. ;  Rhodes  v.  Rhodes,  27  Beav.  413  ; 
Jauncy  v.  Attorney  Gen.  3  Giff.  314  ;  [Bai- 
ley V.  Bailey,  25  Mich.  190  ;  Hone  v.  Van 
Schaick,  3  Corast.  538  ;  Cutter  «.  Doughty, 
7  Hill,  305  ;  Foster  J.  in  Mathes  v.  Smart, 
51  N.  H.  442 ;  Langston  u.  Langston,  2 
CI.  &  Fin.  341,  342  ;  Grandy  v.  Sawyer, 
Phill.  (N.  Car.)  Eq.  8;  Hawn  v.  Hanks,  4 
Edw.  Ch.  666  ;  Gibson  v.  Gibson,  4  Jones 
Law,  425 ;  Tucker  v.  Ball,  1  Barb.  94  ; 
Eliot  V.  Carter,  12  Pick.  436.]  But  see 
Winterton  v.  Crawfurd,  1  Russ.  &  M. 
407 ;  Neathway  v.  Reed,  3  De  G.,  M.  & 
G.  18. 
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construction  upon  the  same  words,  even  though  used  only  once  in 
a  will,  when  applied  to  different  subject-matters,  (i^)  Thus,  in 
Forth  V.  Chapman,  (u)  where  the  testator  devised  real  and  per- 
sonal estate  to  A.,  and  if  he  should  die,  and  leave  no  issue  of  his 
body,  then  to  B. ;  Lord  Macclesfield  said,  that  it  might  be  reason- 
able enough  to  take  the  same  words  as  to  the  different  estates  of 
realty  and  personalty  in  different  senses,  and  as  if  repeated  by  two 
several  clauses;  and  that  the  words,  "  leave  no  issue,"  as  applied 
to  the  personal  estate,  should  be  taken  to  mean,  leave  no  issue  at 
the  time  of  his  death,  but  as  applied  to  the  freehold  to  mean  an 
indefinite  failure  of  issue.  And  this  case  has  been  considered  as 
an  authority  in  many  subsequent  instances  for  a  different  con- 
struction of  the  same  words  in  a  will  as  applied  to  different  sub- 
jects, (x) 

*  It  must  be  further  observed,  that  where  there  is  no  connection 
■when  one  by  grammatical  construction,  or  direct  words  in  reference, 
construed  °^  ^^  *^®  declaration  of  some  common  purpose,  between 
with  refer-    distinct  bequests  in  a  will,  the  rule  now  under  considera- 

ence  to  an-  ■■■     _ 

other.  tion  will  not  justify  the  drawing  in  aid  the  special  terms 

of  one  bequest  to  the  construction  of  another,  although  in  its  gen- 
eral terms  and  import  similar,  and  applicable  to  persons  standing 

(fi)   [Lloyd  V.  Eambo,  35  Ala.  709.]  for  the  purpose  of  supporting  the  manifest 

(«)  1  P.  Wms.  667.  general  intent  of  the  testator,  when  the 

(x)  Sheffield   v.  Lord   Orrery,  3   Atk.  particular  intent  is  contrary  to  law.     It 

288 ;  Lord    Stafford  ii.  Buckley,   2   Ves.  has  been  often  held,  following  the  distinc- 

sen.  180;  Southby  v.  Stonehouse,  2  Ves.  tion  laid  down  in  Forth  v.  Chapman,  1  P. 

sen.  616;  Doe  v.  Smith,  5  M.  &  Sel.  131,  Wms.  663,  that  two  different  limitations 

132;  Doe  w.  Ewart,  7  Ad.  &  EI.  636,  659.  might  be  intended   by  the   same  words; 

See,  also,  Carter  v.  Bentall,  2  Beav.  551  ;  that,  as  to  the  realty,  the  testator  might 

Byng   V.   Lord   Strafford,   5    Beav.   558;  have  intended  an  indefinite,  and,  as  to  the 

Head  u.  Randall,  2  Y.  &  Coll.  C.  C.  231 ;  personalty,  a  definite  failure  of  issue.  But 

Buckle  V.   Pawcett,   4    Hare,   536,   542 ;  without  entering  into  this  vexed  question, 

[Greenway  v.  Greenway,  2  De  G.,  P.  &  J.  upon  which  there  is  a  very  great  and  ir- 

128;  2  Jarman  Wills  (3d  Eng.  ed.),  473,  reconcilable  conflict  of  opinion  in  the  judi- 

474;  Turner  L.  J.  in  Ex  parte  Wynch,  5  cial  decisions,  it  is  sufficient  to  say,  that 

De   G.,   M.   &  G.   188,  226.    In   Hall  v.  in  a  case  like  the  present,  where  personal 

Priest,  6  Gray,  18,  22,  Bigelo w  J.  said :  and   real   estate   are  given   by  the   same 

"  It  does  not  necessarily  follow  that  the  clause,  and  in  the  same  words,  and  there 

same  words  are   to  have  the  same  con-  is  nothing  to  indicate  a  different  intent  on 

struction  when  applied  to  personal  as  to  the  part  of  the  testator,  in  relation  to  his 

real  estate.    Authorities  are  very  numer-  personal  estate,  from  that  manifested  re- 

ous  and  weighty  to  sustain  the  position,  specting  his  real  estate,  we  are  of  opinion 

that  the  same  words  shall  have  different  that  the  words  are  to  be  construed  in  the 

constructions,  according  to  the  nature  of  snme  manner  as  applicable  to  both  species 

the  property  to  which   they  are  applied,  of  property."] 
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in  the  same  degree  of  relationship  to  the  testator ;  and,  although 
there  is.no  apparent  reason,  other  than  the  different  wording  of  the 
clauses,  to  presume  that  the  testator  had  a  different  purpose  in 
■view.  (?/)  Thus,  in  the  case  of  Doe  v.  Westley,  (2)  the  testator, 
after  giving  several  pecuniary  legacies,  the  bequest  of  each  com- 
mencing with  the  word  "  item,"  devised  as  follows :  "  Item,  I  give 
and  bequeath  unto  Mary  Westley  all  that  my  messuage  and  tene- 
ment vrherein  I  now  dwell,  with  the  garden  and  all  the  appurte- 
nances thereto  belonging  ;  and  I  also  give  to  the  said  Mary  West- 
ley  all  my  household  goods  and  chattels,  and  implements  of 
household,  within  doors  and  without,  all  for  her  own  disposing, 
free  will  and  pleasure,  immediately  after  my  decease."  And  it 
was  argued  on  behalf  of  Mary  Westley,  that  the  words  all  for 
her  own  disposing,  which  would  carry  the  fee,  were  to  be  applied 
to  the  clause  respecting  the  messuage,  &c.  and  not  merely  to  the 
household  goods.  But  it  was  holden  that  the  two  distinct  sections 
of  the  will  made  two  distinct  devises,  and  that,  therefore,  she  took 
an  estate  for  life  only  in  the  real  property,  (a) 


(y)  Spirt  V.  Bence,  Cro.  Car.  368  ;  Doe 
V.  Wright,  8  T.  R.   64;  S.  C.    in  C.  P. 
nomine  Doe  v.  Child,  1  New  Hep.  335  ; 
Right  V.  Compton,  9  East,  267 ;  Chambers 
o.  Brailsford,  18  Ves.  368.     But  see  Love- 
day  y.  Hopkins,  Ambl.   273;  Gittings  «. 
McDermott,'2  My.  &  K.  69.     [It  is  not  to 
be  inferred  that  words  may  be  inserted 
upon  mere  conjecture,  in  order  to  equalize 
estates  created  by  several  distinct  and  in- 
dependent  devises,    in   favor   of   persons 
with  respect  to  whom  the  testator  has  ex- 
pressed no  uniformity  of  purpose,  though 
it  may  reasonably  be  conjectured  that  he 
held  the  same  intention  as  to  all.     Words 
of  limitation,  not  extended  by  inference  to 
other  devises.     Mitchell   v.   Sidebotham, 
Doug.  759 ;  ChUd  v.  Wright,  8  T.  R.  64. 
In    Compton   v.  Compton,   9    East,  267, 
Lord  EUonborough  said,  "  that  the  exposi- 
tion of  every  will  must  be  founded  on  the 
whole  instrument  and  made  ex  anteceden- 
tibus  et  consequentibus,  is  one  of  the  most 
prominent  canons  of  testamentary  con- 
struction ;   yet,  where  between  the  parts 
there  is  no  connection   by  grammatical 
construction,  or  by  some  reference,  express 
or  implied,  and  where  there  is  nothing  in 


the  will  declarative  of  some  common  pur- 
pose, from  which  it  may  be  inferred  that 
the  testator  meant  a  similar  disposition 
by  such  different  parts,  though  he  may 
have  varied  the  phrase  or  expressed  him- 
self imperfectly,  the  court  cannot  go  into 
one  part  of  the  will  to  determine  the 
meaning  of  another  perfect  in  itself  and 
without  ambiguity,  and  not  militating  with 
any  other  provision  respecting  the  same 
subject-matter,  notwithstanding  that  a 
more  probable  disposition  for  the  testator 
to  have  made  may  be  collected  from  such 
assisted  construction."  Shepley  C.  J.  in 
Pratt  D,  Leadbetter,  38  Maine,  13.  See 
Paice  V.  Canterbury,  14  Ves.  366 ;  Walker 
V.  Tipping,  9  Hare,  800  ;  Cook  v.  Holmes, 
11  Mass.  528,  531.] 

(«)  4  B.  &  C.  667 ;  S.  C.  7  Dowl.  &  Ryl. 
112. 

(a)  See,  further,  on  this  subject.  Right 
V.  Sidebotham,  Dougl.  759 ;  Goodright  v. 
Barron,  11  East,  220 ;  Paice  v.  Archbishop 
of  Canterbury,  14  Ves.  364;  Fenny  v. 
Ewestace,  4  M.  &  Sel.  58  ;  Doe  v.  Pearce, 
1  Price,  353  ;  Crawford  u.  Trotter,  4  Madd. 
361 ;  Oldman  v.  Slater,  3  Sim.  84 ;  Paylor 
V.  Pegg,  24  Beav.  105. 
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The  tendency,  however,  of  modern  decisions  (and  good  *  sense 
appears  to  require  it)  is  to  read  the  different  clauses  in  the  will 
referentially  to  each  other,  unless  they  are  clearly  independent.  (6) 


4.  The  court  is  bound  to  give  effect  to  every  word  of  the  will, 
„„  without  change  or  rejection,  provided  an  effect  can  be 

St  be       given  to  it,  not  inconsistent  with  the  general  intent  of 
ry  the  whole  will  taken  together,  (c)     Thus,  if  one  devises 

land  to  A.  B.  in  fee  and  afterwards  in  the  same  will  de- 


(6)  Ford  V.  Ford,  6  Hare,  492,  by  Wig- 
ram  V.  C. ;  [Bailey  v.  Bailey,  25  Mich. 
185;  Langston  v.  Langston,  2  CI.  &  Fin. 
341,  342 ;  Vancil  v.  Evans,  4  Cold.  (Tenn.) 
340 ;  Ballantyne  v.  Turner,  6  Jones  (N. 
Car.),  Eq.  524 ;  Lebeau  v.  Trudeau,  10 
La.  Ann.  164 ;  Lucas  v.  Duffield,  6  Grat- 
tan,  456.  A  revoked  legacy  may  be  re- 
ferred to,  if  it  sheds  any  light  upon  other 
portions  of  the  will.  Even  a  void  pro- 
vision Is  operative  to  indicate  the  intent 
of  the  testator.  Church  C.  J.  in  Wetmore 
V.  Parker,  52  N.  Y.  450,  464  ;  Van  Kleeck 
V.  Dutch  Church,  20  Wend.  457;  Van 
Cortlandt  v.  Kip,  1  Hill  (N.  Y.),  590.  Bat 
see  Warley  v.  Warley,  1  Bailey  Ch.  397. 
As  to  the  effect  of  some  referential  expres- 
sions of  frequent  occurrence,  "  as  afore- 
said," see  Walsh  v.  Peterson,  3  Atk.  194; 
Davis  V.  Norton,  2  P.  Wms.  390 ;  Weddell 
V.  Munday,  6  Ves.  341 ;  Sibley  v.  Perry, 
7  Ves.  522 ;  Meredith  v.  Meredith,  10  East, 
503 ;  "  as  before,"  Macnamara  v.  Lord 
Whitworth,  Coop.  241 ;  "  in  like  manner," 
Aistrop  V.  Aistrop,  2  Bl.  1228  ;  Doughty 
v.  Saltwell,  1 5  Sim.  640 ;  Lewis  v.  Pux- 
ley,  16  M.  &  W.  733;  Tyndale  v.  Wilkin- 
son, 23  Beav.  74;  "in  manner  aforesaid," 
Co,  Lit.  20  h;  Woodall  v.  Woodall,  3  C. 
B.  349 ;  Milsom  u.  Awdry,  5  Ves.  465 ; 
Lumley  v.  Kobbins,  10  Hare,  621  ;  Bes- 
saub  V.  Noble,  26  L.  J.  Ch.  236  ;  Moun- 
tain V.  Young,  18  Jur.  769 ;  "  on  the  same 
terms  or  conditions,"  Cross  v.  WoodhuU, 
Willes,  592  ;  Longdon  v.  Simpson,  12  Ves. 
295  ;  "  subject  to  the  same  restrictions," 
Barber  v.  Barber,  1  Jur.  915 ;  Ross  v. 
Koss,  2  Coll.  269  ;  and  other  expressions 
of  reference  to  some  antecedent  clause  or 
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provision,  Co.  Lit.  9  b ;  Shanley  v.  Ba- 
ker, 4  Ves.  732  ;  Wren  v.  Clayton,  6  East, 
628 ;  Dillon  v.  Harris,  4  Bligh  N.  S.  329  ; 
Re  Kendall,  14  Beav.  608 ;  Shawe  v.  Cun- 
lifCe,  4  Bro.  C.  C.  144  ;  Doe  v.  Maxey,  12 
East,  589.  It  is  to  be  collected  from  the 
cases  that  such  referential  expressions  de- 
termine generally,  not  who  shall  take  a 
legacy,  but  how  the  legatees  shall  take. 
Where,  for  instance,  a  legacy  is  given  to 
such  of  a  class  as  are  living  at  the  death 
of  the  testator  equally  as  tenants  in  com- 
mon, and  there  follows  a  gift  to  the  chil- 
dren of  A.,  "  in  the  same  manner,"  all 
children  of  A.  take,  whether  living  at  that 
time  or  not.  See  Yardley  v.  Yardley,  26 
Beav.  38;  Pigott  v.  Wilder,  26  Beav.  90; 
Wilder's  Trusts,  27  Beav.  418;  Re  Cols- 
head,  2  De  G.  &  J.  690.  But  see  Re  Pal- 
mer, 3  H.  &  N.  26 ;  Murtou  a.  Markby, 
18  Beav.  196.  As  to  reference  to  some 
other  document  for  explailation  of  inten- 
tion, see  Hall  v.  Hill,  6  La.  Ann.  745  ; 
Bullock  V.  Bullock,  2  Dev.  Eq.  307  ;  Mil- 
ledge  V.  Lamar,  4  Desaus.  617.] 

(c)  Gray  c^.  Minnethorpe,  3  Ves.  105; 
Constantine  v.  Constantine,  6  Ves.  102; 
Doe  V.  Rawding,  2  B.  &  Aid.  448 ;  Hall 
V.  Warren,  9  H.  L.  Cas.  420  ;  [Homer  v. 
Shelton,  2  Met.  202  ;  Kane  v.  Astor,  5 
Sandf.  467  ;  Lasher  v.  Lasher,  13  Barb. 
106 ;  Quincy  v.  Rogers,  9  Cush.  295 ;  Colt 
t.  Colt,  32  Conn.  446 ;  Smith  v.  Bell,  6 
Peters,  68,  83;  Chl-ystie  u.  Phyfe,  19  N. 
Y.  348  ;  Parsons  v.  Best,  1  N.  Y.  Sup.  Ct. 
213  ;  Turbett  t>.  Turbett,  3  Yeates,  187; 
Dennett  v.  Dennett,  40  N.  H.  500  ;  Shaw 
C.  J.  in  Tucker  v.  Seaman's  Aid  Society, 
7  Met.  205 ;  Pue  v.  Pue,  1  Md.  Ch.  382 ; 
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vises  the  same  land  to  C.  D.  for  life,  both  parts  of  the  will  shall 
stand ;  and  in  the  construction  of  law,  the  devise  to  C.   if  two 
D.  shall  be  first.  (cZ)    But  where  it  is  impossible  to  form   hTecondi- 
one  consistent  whole,  the  separate  parts  being  absolutely  fat'teV  wUi 
irreconcilable,  the  latter  wiR  prevail,  (e)  prevail. 

It  must  not,  however,  be  understood,  that  because  the  testator 
uses  in  one  part  of  his  will,  words  having  a  clear  meaning  in  law, 
and  in  another  part,  words  inconsistent  with  the  former,  that  the 
first  words  are  to  be  cancelled  or  overthrown.  (/)  A  contrary- 
principle  is  now  fully  established  in  the  doctrine  already  consid- 
ered, that  the  general  intent,  although  first  expressed,  shall  over- 
rule the  particular,  (jf) 

6.  The  will  must  be  most  favorably  and  benignlv  ex-   5-  "Words 

^  "^         ^  o,    "  niay  be 

pounded  to  pursue,  if  possible,  the  intention  of  the  tes-  trahs- 

posed,  sup- 
tator.  (A)  plied,  or 


Jones  V.  Doe,  2  111.  276;  Mutter's  Estate, 
38  Penn.  St.  314;  Shriener's  Appeal,  53 
Penn.  St.  106  ;  Dalton  v.  Scales,  2  Ived. 
Eq.  521 ;  Leavens  v.  Butler,  8  Porter, 
380;  Woottonw.  Redd,  12  Grattan,  196.] 

(d)  Anon.  Cro.  Eliz.  9  ;  Doe  v.  Davies, 
4  M.  &  W.  599. 

(c)  Constantine  v.  Constantine,  6  Ves. 
100;  Doe  v.  Biggs,  2  Taunt.  109;  Sims 
V.  Doughty,  5  Ves.  243 ;  Wykham  v.  Wyk- 
ham,  18  Ves.  421;  Sherratt  v.  Bentley,  2 
My.  &  K.  149  ;  Morrall  v.  Sutton,  1  Phill. 
C.  C.  533.  See,  also,  4  Beav.  478;  5 
Beav.  100 ;  Shipperdson  o.  Tower,  1  Y. 
&  Coll.  C.  C.  441;  [Orr  v.  Moses,  52 
Maine,  287  ;  Inglehart  v.  Kirwan,  10  Md. 
559  ;  Evans  v.  Hudson,  6  Ind.  293 ;  Baird 
V.  Baird,  7  Ired.  Eq.  265  ;  Thrasher  v.  In- 
gram, 32  Ala.  645 ;  "Wynne  v.  Walthall,  1 
Ala.  Sel.  Cas.  273  ;  Hollins  v.  Coonan,  9 
Gill,  62  ;  Norris  v.  Beyea,  13  N.  Y.  273  ; 
Theological  Seminary  v.  Kellogg,  16  N. 
Y.  88  ;  Van  Nostcand  v.  Moore,  52  N.  Y. 
12 ;  Everitt  v.  Everitt,  29  N.  Y.  39 ;  Van 
Vechten  v.  Keator,  63  N.  Y.  52 ;  Carter 
V.  Hunt,  40  Barb,  391 ;  Sweet  v.  Chase,  2 
N.  Y.  79;  Campbell  v.  Eawdon,  18  N.  Y. 
414 ;  Finlay  v.  King,  3  Peters,  346  ;  Stick- 
le's  Appeal,  29  Penn.  St.  234 ;  Alsop  v. 
Russell,  38  Conn.  101 ;  Chrystie  v.  Phyfe, 


19  N.  Y.  348 ;  France's  Estate,  75  Penn. 
St.  225  ;  Eraser  v.  Boone,  1  Hill  Ch.  367 ; 
Robert  v.  West,  15  Geo.  122;  Pratt  v. 
Rice,  7  Cush.  209 ;  Pickering  v.  Langdon, 
22  Maine,  430;  Bradstreet  u.  Clarke,  12 
Wend.  602 ;  Miller  v.  Flournoy,  26  Ala. 
724.  "  This  rule  is  not  to  be  resorted  to, 
except  in  cases  where  the  repugnance  is 
clear,  so  that  one  of  the  parts  of  the 
will  must  of  necessity  be  rejected ;  for 
they  are  to  be  reconciled,  if  they  possibly 
may  be  by  any  reasonable  construction." 
Wilde  J.  in  Homer  v.  Sbelton,  2  Met.  194, 
202 ;  Smith  v.  Bell,  6  Peters,  68,  84 ;  Van 
Vechten  v.  Keator,  supra ;  Covenhoven  v. 
Shuler,  2  Paige,  122  ;  Snively  v.  Stover, 
78  Penn.  St.  484,  489  ;  Adie  v.  Cornwell, 
3  Monroe,  279  ;  Parsons  v.  Best,  1  N.  Y. 
Sup.  Ct.  213;  Pace  u.  Bonner,  27  Ala. 
307,  309,  310 ;  Pickering  v.  Langdon,  22 
Maine,  430;  Walker  v.  Walker,  17  Ala. 
396  ;  Newbold  v.  Boone,  57  Penn.  St. 
167.] 

(/)  By  Lord  Redesdale  in  Jesson  v. 
Wright,  2  Bligh,  56. 

ig)  Ante,  1080 ;  [Snively  v.  Stover,  78 
Penn.  St.  484.] 

(h)  Touchst.  434;  2  Bl.  Com.  381; 
[Key  V.  Key,  4  De  G.,  M.  &  G.  (Am.  ed.) 
73,  note  (1),  and  cases  cited;  Surtees  v. 
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rejected,  to       To  effectuate,  therefore,  the  clear  intention,  as  appar- 
theappar-    ent  *  upon  the  whole  will,  words  and  limitations  may 

But 


ent inten- 
tion: 


be  transposed,  (i)  supplied,  (/ )  or  rejected.  (A) 
the  rule  is,  that  words  in  a  will  are  not  to  be  rejected  or  supplied, 
unless  there  cannot  be  any  rational  construction  of  the  words  as 
they  stand.  (1} 


Hopkinson,  L.  R.  4  Eq.  98,  102-105 ; 
Langston  v.  Langston,  2  CI,  &  Fin.  243  ; 
Ware  f.  Watson,  7  De  G.,  M.  &  G.  248, 
259  ;  Crofts  o.  Middleton,  8  De  G.,  M.  & 
G.  192,  216;  Hunt  u.  Dorsett,  5  De  G., 
M.  &  G.  570,  575 ;  Merry  v.  Hill,  L.  R.  8 
Eq.  622 ;  Wells  J.  in  Rotch  v.  Emerson, 
105  Mass.  433;  Malcolm  v.  Malcolm,  3 
Cush.  472,  477.] 

(i)  Green  v.  Hayman,  2  Chanc.  Cas. 
10;  Spark  i<.  Purnell,  Hob.  75;  East  v. 
Cook,  2  Ves.  sen.  32 ;  Duke  of  Marlbor- 
ough V.  Godolphin,  2  Ves.  sen.  74;  Mar- 
shall V.  Hopkins,  15  East,  309;  Hudson 
u.  Bryant,  1  Coll.  681 ;  [Baker  v.  Pender, 
5  Jones  Law,  351  ;  Ex  parte  Hornby,  2 
Bradf.  Sur.  420 ;  Latham  v.  Latham,  30 
Iowa,  294 ;  O'Neall  v.  Boozer,  4  Rich.  Eq. 
22,  24 ;  Linstead  v.  Green,  2  Md.  82 ; 
Walker  v.  Walker,  17  Ala.  396 ;  Coven- 
hoven  v  Shuler,  2  Paige,  122.  In  Hart  v. 
Tulk,  2  De  G.,  M.  &  G.  300,  it  was  held 
that  the  words,  "  The  said  fourth  sched- 
ule," in  a  will,  may  be  taken  to  mean  "  the 
said  fifth  schedule/'  upon  a  consideration 
of  all  the  provisions  of  the  will  and  of  the 
state  of  the  testator's  property  and  fam- 
ily when  the  will  was  made,  although  the 
actual  words  involved  no  contradiction 
nor  repugnancy  to  the  other  provisions 
of  the  will,  except  by  making  in  one  in- 
stance insufficient  provision  for  the  charges 
thereby  created,  having  regard  to  the 
value  of  the  property,  and  except  by  mak- 
ing capricious  and  improbable  disposi- 
tions, at  variance  with  what  appeared  to 
be  the  general  intention.  Where  by  the 
tenor  of  a  will  the  word  "oldest"  is 
plainly  by  mistake  written  for  the  word 
"  youngest,"  the  will  may  be  construed  as 
if  it  read  "youngest."  Tayloe  v.  John- 
son, 63  N.  Car.  381.] 
(j)  Doe  V.  Micklem,  6  East,  486,  493, 
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494  ;  Kirkpatrick  v.  Kirkpatrick,  13  Ves. 
476 ;  Montagu  v.  Nucella,  1  Russ.  C.  C. 
171,  172;  Abbott  v.  Middleton,  21  Beav. 
143 ;  7  H.  L.  Cas.  68 ;  [Reed  v.  Hancock, 
10  Humph.  368 ;  Linstead  v.  Green,  2  Md. 
82 ;  Judy  v.  Williams,  2  Carter  (Ind.), 
449 ;  Den  v.  Barnes,  1  Jones  Eq,  149  ; 
Covenhoven  v.  Shuler,  2  Paige,  122  ;  Dea- 
kins  V.  Hollis,  7  Gill  &  J.  311  ;  Sessoms  v. 
Sessoms,  2  Dev.  &  Bat.  Eq.  453  ;  Gray  J. 
in  Butterfield  ...  Hamant,  105  Mass.  338, 
339 ;  Kellogg  v.  Mix,  37  Conn.  243,  247, 
and  cases  cited ;  Eatherly  v.  Eatherly,  1 
Coldw.  461 ;  Lynch  v.  Hill,  6  Munf.  114; 
Cresswell  v.  Lawson,  8  Gill  &  J.  227  ;  Pick- 
ering V.  Langdon,  22  Maine,  429  ;  Geiger 
V.  Geiger,  4  McCord,  418;  Newton  ii.  Grif- 
fith, 1  H.  &  Gill,  111  ;  Brown  v.  Brown, 
1  Dana,  41 ;  Jainson's  Appeal,  1  Mann. 
(Mich.)  99  ;  Liston  v.  Jenkins,  2  W.  Va. 
62;  Cleland  v.  Waters,  16  Geo.  496.]  But 
see  the  observations  of  Wood  V.  C.  in 
Hope  V.  Potter,  3  Kay  &  J.  206,  209  ;  In 
re  Bassett's  Estate,  L.  R.  14  Eq.  Cas. 
54. 

(k)  Boon  f .  Cornforth,  2  Ves.  sen.  276 ; 
Sims  u.  Doughty,  5  Ves.  243 ;  Doe  v. 
Stenlake,  12  East,  515;  Smith  v.Fybus, 
9  Ves.  566  ;  Jesson  v.  Wright,  2  Bligh,  1  ; 
Sherratt  v.  Bentley,  2  My.  &  K.  149; 
Robinson  v.  Waddelow,  8  Sim.  134 ; 
[Bartlet  v.  King,  12  Mass.  537  ;  Needham 
V.  Ide,  5  Pick.  510;  Wright  v.  Denn,  10 
Wheat.  204  ;  Grimes  v.  Harmon,  35  Ind. 
198  ;  Marshall  C.  J.  in  Finlay  v.  King,  3 
Peters,  346,  377;  McKeehan  v.  Wilson, 
53  Penn.  St.  74;  McBride  w.  Smyth,  54 
Penn.  St.  245  ;  Taylor  v.  Boggs,  20  Ohio 
St.  516.  In  Keith  v.  Parry,  1  Desaus. 
353,  "  her  "  was  conatrued  as  "  their,"  to 
give  effect  to  the  intent  of  the  testator.] 

(I)  By  Lord  Eldon  in  Chambers  v. 
Brailsford,  19  Ves.  654;  S.  C.  2  Meriv. 
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So,  in  order  to  advance  the  apparent  intention  of  the  testator, 
'  or"  may  be  construed  "and,"  (jn)  and  vice  versd,  (n)  "or"  cou- 
sin cases  of  legacies  as  well  as  devises  of  real  estate,  (n^)  "and," and 

vice  versd: 


25  ;  Peacock  u.  Stockford,  3  De  G.,  M.  & 
G.  73,  77  ;  Pride  v.  Pooks,  3  De  G.  &  J. 
252  ;  [McKeehan  v.  Wilson,  53  Penn.  St. 
74 ;  Schrciner's  Appeal,  53  Penn.  St.  106 ; 
Ely  V.  Ely,  5  C.  E.  Green,  43  . 

(m)  Richardson  v.  Spraag,  1  P.  Wms. 
434  ;  Bccavd  v.  Brooke,  2  Cox,  213  ;  Read 
V.  Snell,  1  Atk.  643 ;  Weddell  v.  Mundy, 

6  Ves.  341 ;  Horridge  v.  Perguson,  1  Jac. 
583 ;  Thackery  v.  Hampson,  2  Sim.  & 
Sta.  214;  Monkhouse  v.  Monkliouse,  3 
Sim.  126;  Miles  w.  Dyer,  5  Sim.  435  ;  8 
Sim.  320 ;  Grimshawe  u.  Pickup,  9  Sim. 
591 ;  White  v.  Supple,  2  Dr.  &  W.  471 ; 
Parkin  v.  Knight,  15  Sim.  83  ;  Lachlan  v. 
Reynolds,  9  Hare,  796 ;  Shand  v.  Kidd, 
19  Beav.  310  ;  Bentley  v.  Meech,  25  Beav. 
197;  Greated  v.  Greated,  26  Beav.  621; 
Greenway  v.  Greenway,  2  De  G.,  P.  &  J. 
128;  Johnson  v.  Simcock,  7  IL  &  N.  344; 
Maude  v.  Maude,  22  Beav.  290  ;  [Grey  v. 
Pearson,  6  H.  L.  Gas.  109.]  The  con- 
struction of  "  and  "  for  "  or  "  was  not  al- 
lowed in  Longmore  v.  Broom,  7  Ves.  124  ; 
Newman  v.  Nightingale,  1  Cox,  341 ;  Git- 
tings  V.  McDerraott,  2  My.  &  K.  69  ;  Mor- 
timer V.  Hartley,  6  Ex.  60 ;  Barker  «. 
Young,  33  Beav.  353 ;  Blundell  v.  Chap- 
man, 33  Beav.  648 ;  Cooke  a.  Mirehouse, 
34  Beav.  27  ;  Holland  t,.  Wood,  L.  R.  11 
Eq.  Cas.  91. 

(n)  Maberley  v.  Strode,  3  Ves.  450 ; 
Bell  V.  I'hyn,  7  Ves.  459  ;  Stubbs  u.  Sar- 
gon,  2  Keen,  255 ;  3  Myl.  &  Cr.  507  ;  White 
V.  Supple,  9  Dr.  &  W.  471  ;  Hetherington 
V.  Oakman,  2  Y.  &  Coll.  C.  C.  299  ;  Sta- 
pleton  V.  Stapleton,  2  Sim.  N.  S.  212; 
Maynard  v.  Wright,  26  Beav.  285.  This 
construction  was  refused  in  Doe  v'.  Cooke, 

7  East,  269  ;  Doe  <^.  Rawding,  2  B.  & 
Aid.  441  ;  Girdlestone  v.  Doe,  2  Sim.  225 ; 
Pearson  v.  Rutter,  3  De  G.,  M.  &  G.  398 ; 
Day  I'.  Day,  Kay,  703;  Coates  v.  Hart, 
32  Beav.  349 ;  Grey  u.  Pearson,  6  H.  h. 
Cas.  61  ;  Seccombe  u.  Evans,  28  Beav. 
440  ;  Parsons  v.  Coke,  4  Drew.  296 ;  Mal- 
colm V.  Malcolm,  21  Beav.  225  ;  Hawks- 


worth  V.  Hawksworth,  27  Beav.  1.  ''And" 
may  be  construed  "or"  where  one  mem- 
ber of  the  compound  sentence  is  included 
in  the  other,  and  would  be  supurfiuous 
unless  disjoined.  Kay,  708,  by  Wood  V. 
C.  This  construction  is  generally  made 
in  favor  of  vesting,  and  not  to  defeat  a 
vested  gift.    lb. 

(ni)  [Chrystie  v.  Phyfe,  19  N.  Y.  349, 
350;  Hunt  v.  Hunt,  11  Met.  88;  Parker 
V.  Parker,  5  Met.  134,  137  ;  Carpenter  u. 
Heard,  14  Pick.  449;  Ray  v.  Enslin,  2 
Mass.  554 ;  Hey  ward  u.  Hey  ward,  7  Rich. 
Eq.  289,  321  et  seq. ;  Jackson  v.  Blanshan, 

6  John.  54;  Van  Vechten  o,  Pearson,  5 
Paige,  512 ;  Armstrong  v.  Moran,  1  Bradf. 
Sur.  314 ;  Mason  v.  Mason,  2  Sandf.  Ch. 
432;  O'Brien  v.  Heeney,  2  Edw.  242; 
Roome  v.  Phillips,  24  N.  Y.  469;  Say- 
ward  V.  Say  ward,  7  Greenl.  210;  Butter- 
field  V.  Haskins,  33  Maine,  393 ;  Beall  v. 
Deale,  7  Gill  &  J.  216;  Janney  v.  Sprigg, 

7  Gill,  197  ;  Dallam  v.  Dallam,  1  Harr.  & 
J.  239;  Watkins  u.  Sears,  3  Gill,  492; 
Neal  V.  Cossen,  34  Md.  422 ;  Robertson  v. 
Johnston,  24  Geo.  102 ;  Tonuell  v.  Ford, 
30  Geo.  707 ;  Turner  v.  Whitted,  2  Hawks, 
613  ;  Harrison  v.  Bowe,  3  Jones  Eq.  478  ; 
Monroe  v.  Holmes,  1  Brev.  319 ;  Halcomb 
r.  Lake,  4  Zabr.  (N.  J.)  686;  S.  C.  1 
Dutcher  605;  Den  u.  Mugway,  3  Green, 
330 ;  Den  v.  English,  2  Harr.  280  ;  Den  i: 
Taylor,  2  South.  413 ;  Ely  o.  Ely,  5  C. 
E.  Green,  43  ;  Shand  v.  Rogers,  7  Rich.  Eq. 
422  ;  .Arnold  v.  Buftum,  2  Mason,  208 ; 
Kelso  V.  Dickey,  7  Watts  &  S.  279  ;  Beltz- 
hooveru.  Costen,7  Penn.  St.  13, 18;  Haver 
u.  Sheetz,  2  Binn.  532  ;  Holmes  v.  Holmes, 
5  Binn.  252,  259;  Sloan  v.  Hanse,  2 
Rawle,  28;  Doebler's  Appeal,  64  Penn. 
St.  14 ;  Wardi).  Barrows,  2  Ohio  St.  247  ; 
Ward  u.  Waller,  2  Speers,  786;  Witsell 
u.  Mitchell,  3  Rich.  (S.  Car.)  289  ;  Brash- 
er w.  March,  15  Ohio  St.  112;  Brewer  u. 
Opie,  1  Call,  212;  Kindig  v.  Smith,  39 
111.  300;  China  ■/.  White,  5  Rich.  Eq. 
426 ;  Kelso  „.  Dickey,  7  Watts  &  S.  279. 
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Other  in- 
stances of 
words  con- 
strued dif- 
ferently 
from  their 
ordinary 
meaning  to 
advance 
the  appar- 
ent inten- 
tion. 


So  "  if "  may  be  construed  "  when  "  for  the  same  purpose,  (o) 
So,  upon  the  whole  context,  the  word  "  paid "  may 
be  construed  "  payable  "  or  "  vested."  (p)  And  the 
words  "  leaving "  any  child  may  be  construed  "  hav- 
ing." (g')  And  the  word  "  having  "  may  be  construed 
"  having  had."  (r)  And  the  word  "  payable  "  may  be 
construed  "  vested."  (s)  And  the  word  "  survivor " 
may  be  construed  "  other."  (i)  So  the  words  "not  sur- 
vive "  may  be  construed  as  equivalent  to  die  in  "  the  lifetime 
of."  (w)  So  the  word  "receivable"  may  be  construed  "re- 
ceived." (w)  So  "  without  having  issue  "  may  be  construed  in  all 
respects  as  the  same  as  "  without  issue."  (w)  So  "next  surviving 
son"  maybe  construed  "next  younger"  and  not  "next  elder" 
surviving  son.  («)  So  the  word  "entitled"  must  be  read  "en- 
titled in  possession"  if  the  context  requires  it.  (?/)  So  the  word 
"  ascertained  "  should  be  construed  "  made  certain."  (z) 

*  In  Loch  V.  Bagley,  (a)  where  a  testator  directed  that  his 
daughters'  shares  under  his  will  should  be  -"settled  upon 
themselves  strictly,"  it  was  held  by  Lord  Romilly  M.  R. 
that  the  income  of  each  daughter's  shares  should,  during 
the  joint  lives  of  herself  and  her  husband,  be  paid  to 
her  for  life  for  her  separate  use  without  power  of  anticipation ; 


Gift  to 
daughters 
to  be  "set- 
tled upon 
them 
strictly." 


But  this  substitution  will  not  be  made, 
unless  it  be  necessary  to  carry  out  the 
clear  intention  of  the  testator.  Holcomb 
V.  Lake,  4  Zabr.  (N.  J.)  686;  S.  C.  1 
Dutcher,  605 ;  Brook  v.  Croxton,  2  Grat- 
tan,  597.] 

(o)  Smart  v.  Clark,  3  Euss.  C.  C.  365. 
But  see  Bartleman  v.  Murchison,  2  Euss. 
&  M.  136. 

(p)  Martineau  v.  Sogers,  8  De  G.,  M. 
&  G.  328. 

{q)  Kennedy  v.  Sedgwick,  3  Kay  &  J. 
540 ;  White  v.  Hill,  L.  E.  4  Eq.  Gas.  265  ; 
[Du  Bois  V.  Bay,  35  N.  Y.  162.] 

(r)  White  v.  Hill,  L.  E.  4  Eq.  Gas.  265 ; 
Bryden  v.  Willett,  L.  E.  7  Eq.  Gas.  472. 

(s)  Haydon  v.  Eose,  L.  E.  10  Eq.  Gas. 
224.  So  "  vested  "  may  be  read  "  inde- 
feasible." In  re  Edmondson's  Estate,  L. 
E.  5  Eq.  Gas.  389  ;  Greenhalgh  u.  Bates, 
L,  E.  2  P.  &  D.  47.  See  post,  pt.  in.  bk. 
III.  ch.  II.  §  V. 
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(()  Wilmot  V.  Wilmot,  8  Ves.  10 ;  Eyre 
V.  Marsden,  4  Myl.  &  Gr.  240 ;  Hurry  v. 
Morgan,  L.  E.  3  Eq.  Gas.  152;  In  re  Ar- 
nold's Trusts,  L.  E.  10  Eq.  Gas.  252  ;  post, 
pt.  in.  bk.  III.  ch.  V.  §  I. ;  [Cross  v.  Malt- 
by,  L.  E.  20  Eq.  378 ;  Wake  v.  Varah,  L. 
E.  1  Ch.  Div.  348,  353,  358.] 

(w)  Eeed  v.  Braithwaite,  L.  E.  11  Eq. 
Gas.  514. 

(k)  In  re  Dodgson's  Trusts,  1  Drew. 
440  ;  West  v.  Miller,  L.  E.  6  Eq.  Gas.  59. 

(«))  Eastwood  V.  Lockwood,  L.  R.  3 
Eq.  Cas.  487,  495. 

(x)  Eastwood  v.  Lockwood,  L.  E.  3 
Eq.  Cas.  487. 

(i/)  In  re  Clinton's  Trusts,  L.  E.  13  Eq. 
Gas.  295. 

(z)  Sidehottom  v.  Sidebottom,  L.  E.  2 
P.  &  D.  365. 

(a)  L.  E.  4  Eq.  Cas.  122. 
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and  if  she  died  first,  then  her  share  should  go  as  she  should  by 
will  appoint,  and  in  default  of  appointment  to  her  next  of  kin, 
exclusively  of  her  husband ;  and  if  she  survived,  then  to  her  abso- 
lutely. 

But  a  mistake  in  a  will  cannot  be  corrected,  or  an  omission  sup- 
plied, unless  it  clearly  appears  by  fair  inference  from  the  whole 
will.  (J)     Hence  not  only  in  cases  of  devises  of  real  estate,  but 
also  of  wills  of  personal  property,  courts  of  construction  cannot, 
in  their  interpretation  of  the  intention  of  the  testator,  pay  the 
least  regard  to  any  variance  between  the  will  as  it  stands,   so  regard 
and  the  instructions  given  for  preparing  it.  (c)     If,  in   *„  j^^P^f 
point  of  fact,  there  are  any  undue  omissions  or  inser-   ^^™^^^™' 
tions  in  a  will  of  personalty,  these  may,  under  certain   will: 
circumstances,  be  reformed  by  application  to  the  court  of  pro- 
bate, (c?) 

Again,  an  express  bequest  cannot  be  controlled  by  the  reason 
assigned.  The  assigned  reason  may  aid  in  the  construe-  bequest  not 
tion  of  doubtful  words,  but  cannot  warrant  the  rejection   troutd  by 

the  reason 
given  for 
it: 

nor  by  in- 
ference 


of  words  that  are  clear,  (e)  Nor  can  any  express  dis- 
position be  varied  by  inference  or  argument  from  other 
parts  of  the  will.  (/)     Much  less  shall  the  obvious  con- 


(6)  Philipps  V.  Chamberiaine,  4  Ves.  57  ; 
Dent  V.  Pepys,  Madd.  &  Geld.  351 ;  [Le- 
fevre  v.  Lefevre,  59  N.  Y.  442.]  As  to  the 
application  of  parol  evidence  to  rectify 
mistakes  in  the  description  of  legatees, 
post,  §  IV. 

(c)  Murray  v.  Jones,  2  Ves.  &  B.  318; 
Guardhouse  v.  Blackbume,  12  Jur.  N.  S. 
278,  coram  Sir  J.  P.  Wilde;  [Lord  Brough- 
am L.  C.  in  Langston  v.  Langston,  2  CI. 
&  Fin.  (Am.  ed.)  194,  239,  240 ;  1  Jarman 
"Wills  (3d  Eng,  ed.),  382,  note  (A) ;  Grant 
V.  Grant,  L.  K.  5  C.  P.  736.]  See,  further, 
on  this  point,  as  to  wills  of  realty.  New- 
burgh  V.  Newburgh,  5  Madd.  364 ;  Powell 
V.  Mouchett,  Madd.  &  Geld.  216  ;  Webber 
V.  Stanley,  16  C.  B.  K  S.  698. 

(d)  See  a7ite,  357  et  seq.,  568,  569. 

(e)  Cole  V.  Wade,  16  Ves.  46.  [An  in- 
tent declared  in  the  preamble  of  a  will,  — 
for  instance,  "  desirous  of  disposing  of 
all  my  estate,''  —  may  have  the  effect  to 
construe  a  doubtful  devise  in  the  clause 
to  carry  a  fee,  which  would  otherwise  carry 

VOL.  n.  20 


an  estate  for  life  only,  and  leave  a  re- 
mainder. Shaw  C.  J.  in  Quincy  v.  Eog- 
ers,  9  Cush.  295.  See  Chilton  C.  J.  in 
Denson  v.  Mitchell,  26  Ala.  369  ;  Story  J. 
in  Wright  v.  Denn,  10  Wheat.  204,  228; 
Howland  v.  The  Union  Theological  Sem. 
3  Sandf  83 ;  Beall  v.  Holmes,  6  HaiT.  & 
J.  205 ;  Van  Derzee  v.  Van  Derzee,  30 
Barb.  331  ;  4  Kent,  540,  541  ;  Barheydt  v. 
Barheydt,  20  Wend.  576  ;  Geyer  v.  Went- 
zel,  68  Penn.  St.  84.  But  a  will  contain- 
ing a  preamble  "  as  to  my  worldly  goods 
of  all  sorts  and  kinds  "  does  not  necessa- 
rily dispose  of  the  testator's  real  estate. 
Bradford  v.  Bradford,  6  Whart.  236.] 

(/)  Collett  V.  Lawrence,  1  Ves.  jr.  269 ; 
Jones  V.  Colbeck,  8  Ves.  42.  [Where  the 
gift  is  in  terms  ambiguous,  other  parts  of 
the  will  are  to  be  looked  at  to  see  what  the 
testator's  intention  was.  Even  a  revoked 
or  void  provision  may  be  looked  at  for 
this  purpose;  Church  C.  J.  in  Wetmore 
V.  Parker,  52  N.  Y.  450,  464  ;  ante,  1084, 
note  (4)  ;  but  if  there  is  a  distinct  positive 
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from  other    struction  of  a  will  be  controlled  by  the  inconvenient  or 

parts  of  the  .        .  •' 

will,  nor  by  unmeritorious  nature  *of  the  bequest,  (g)  On  the  con- 
torious  trary,  the  court  is  bound  to  correct  every  inaccuracy  and 
ua  ure.  impropriety  of  terms  in  advancement  of  the  manifest 
intention  of  the  testator,  however  undeserving  it  may  be  of  favor 
in  a  court  of  justice.  (A)  Where,  indeed,  the  literal  force  of 
expressions  differs  in  a  will,  it  is  a  true  rule  to  seek  for  the  inten- 
tion of  the  testator  rather  in  a  consistent  and  rational  purpose, 
than  in  a  purpose  inconsistent  and  irrational,  (i) 


6.  Where  words  are  capable  of  a  twofold  construction. 


6.  Where 
words  are 

capable  of    the  rule  is,  even  in  the  case  of  a  deed,  and  much  more 
construe-      in  the  case  of  a  will,  to  adopt  such  as  tend  to  make  it 

«""•        good.(y) 


gift,  and  the  intention  is  express,  nothing 
that  afterwards  follows  can  affect  the  con- 
struction of  the  positive  gift.  Lassence  v. 
Tierney,  1  Mac.  &  G.  551,  note  (1),  and 
cases  cited  ;  1  Jarman  Wills  (3d  Eng.  ed.), 
827,  828 ;  Campbell  u.  Brownrigg,  1  Phil. 
301 ;  Gompertz  v.  Gompertz,  2  Phil.  107  ; 
Scawin  v.  Watson,  10  Beav.  200;  White- 
head V.  Bennett,  22  L.  J.  Ch.  1020;  Fin- 
don  V.  Findon,  1  De  G.  &  J.  380 ;  Lord 
V.  Lord,  3  Jur.  N.  S.  485  ;  Parsons  v.  Best, 
1  N.  Y.  Sup.  Ct.  212-214;  Langston  o. 
Langston,  2  CI.  &  Fin.  341,342.] 

(g)  Thellusson  v.  Woodford,  4  Ves. 
329  ;  Smith  v.  Streatfield,  1  Meriv.  358  ; 
Defflis  V.  Goldschmidt,  1  Meriv.  419. 

(A)  Thellusson  v.  Woodford,  4  Ves.  311, 
by  Lawrence  J. 

(f)  Jenkins  v.  Herries,  4  Madd.  67. 
[See  Langston  v.  Langston,  2  CI.  &  Fin. 
341,  342.] 

(j)  By  Lord  Talbot  in  Atkinson  v. 
Hutchinson,  3  P.  Wms.  260;  by  Law- 
rence J.  in  Thellusson  v.  Woodford,  4  Ves. 
312;  [Pruden  v.  Pruden,  14  Ohio  St.  251 ; 
Davis  u.  Taul,  6  Dana,  53 ;  Dennett  v, 
Dennett,  40  N.  H.  500 ;  Du  Bois  v.  Ray, 
35  N.  Y.  162 ;  Post  v.  Hover,  33  N.  Y. 
.593  ;  Kotch  v.  Emerson,  105  Mass.  433  ; 
Butler  V.  Butler,  3  Barb.  Ch.  304 ;  Mal- 
•colm  V.  Malcolm,  3  Cush.  472 ;  Hunt  v. 
.Johnson,  10  B.  Mon.  342 ;  Bates  v.  Hille- 
nan,  43  Barb.  645.    And  so,  where  there 

[1088] 


are  .two  equally  probable  interpretations  of 
the  language  of  a  will,  that  one  is  to  be 
adopted  which  prefers  the  kin  of  the  tes- 
tator to  strangers.  Quinn  v.  Hardenbrook, 
54  N.  Y.  83 ;  Downing  v.  Bain,  24  Geo. 
372;  Smith's  Appeal,  23  Penn.  St.  9. 
The  rule  is  peremptory,  that  the  heir  shall 
not  be  disinherited  without  an  express  de- 
vise or  necessary  implication ;  such  im- 
plication importing,  not  natural  necessity, 
but  so  strong  a  probability  that  an  inten- 
tion to  the  contrary  cannot  be  supposed. 
2  Jarman  Wills  (3d  Eng.  ed.),  763  ;  Lord 
Elleuborough  C.  J.  in  Doe  v.  Dring,  2  M. 
&  Sel.  445  ;  Howard  v.  American  Peace 
Society,  49  Maine,  288 ;  Wright  v.  Hicks, 
12  Geo.  155  ;  Bender  v.  Dietrick,  7  Watts 
&  S.  284;  Hitchcock  v.  Hitchcock,  35 
Penn.  St.  393 ;  Hughes  v.  Knowlton,  37 
Conn.  429, 432  ;  Downing  v.  Bain,  24  Geo. 
372;  Story  J.  in  Wright  a.  Denn,  10 
Wheat.  228 ;  Quinn  v.  Hardenbrook,  54 
N.  Y.  83 ;  Lynes  v.  Townsend,  33  N.  Y. 
558,  561.  If  the  construction  of  a  will  is 
doubtful,  It  is  to  be  interpreted  as  nearly 
as  possible  in  conformity  to  the  general 
rules  of  inheritance.  France's  Estate,  75 
Penn.  St.  220.  But  it  is  said  to  be  the 
natural  and  reasonable  presumption,  that 
when  a  will  is  executed,  the  testator  does 
not  intend  to  die  intestate  as  to  any  part 
of  his  property.  Leigh  v.  Savidge,  1  Mc- 
Carter  (N.  J.),  124;  Forest  v.  Ireland,  1 
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7.  The  intention  of  the  testator  is  not  to  be  set  aside   7-  where 

intention 

because  it  cannot  take  effect  to  the  full  extent,  but  it  is   cannot 

take  effect 

to  work  as  far  as  it  can.  («}  in  part. 


8.  It  is  a  settled  rule,  that,  in  the  construction  of  a  8.  Con- 

.  struction 

will  of  personalty  made  by  a  testator  domiciled  m  a  for-  of  wills 

,        •■         -,..-,..  ,  -1  1  .1  made  by 

eign  country,  the  lex  domicilii  must  prevail,  unless  tnere  testators 

is  sufficient  on  the  face  of  the  will  to  show  a  different  irTforelgn 


intention.  (V) 


country. 


Jones  Law,  184;  Gilpin  u.  Williams,  17 
Ohio  St.  396  ;  Gourley  v.  Thompson,  2 
Sneed,  387;  Jarnagin  v.  Conway,  2 
Humph.  50;  Boyd  v.  Latham,  Busb.  (N. 
C.)  Law,  365.] 

(h)  Thellnsson  v.  Woodford,  4  Ves. 
326,  by  BuUerJ. ;  [Jackson  v.  Bull,  10 
John.  148 ;  Dawes  o.  Swan,  4  Mass.  208  ; 
Parsons  v.  Winslow,  6  Mass.  169,  174,  175  ; 
Steele  u.  Thompson,  14  Serg.  &  R.  84; 
Barnett  v.  Barnett,  16  Serg.  &  R.  72;  Bill 
V.  Dill,  1  Desaus.  237  ;  Tinsley  u.  Jones, 
13  Grattan,  289;  Hooe  v.  Hooe,  13  Grat- 
tan,  245  ;  Den  o.  Crevelin<?,  1  Dutcher 
(N.  J.),  449  ;  Bowly  v.  Lammott,  3  Harr. 
&  J.  4 ;  Carr  v.  Estill,  16  B.  Mon.  309  ; 
Denson  v.  Mitchell,  26  Ala.  360  ;  Ward  v. 
Sanders,  2  Swan,  174  ;  Baird  v.  Baird,  7 
Ired.  Eq.  265;  Williams  v.  Beach,  17 
Ohio,  171  ;  Kane  u.  Gott,  24  Wend.  641  ; 
Oxley  V.  Lane,  35  N.  Y.  340,  349  ;  Savage 
V.  Burnham,  17  N.  Y.  577  ;  Brown  u. 
Lyon,  6  N.  Y.  420;  Lepage  u.  McNa- 
mara,  5  Iowa,  124  ;  Miller  v,  Chittenden,  4 
Iowa,  252  ;  Dennett  v.  Dennett,  40  N.  H. 
500.  The  testator  is  to  be  considered  as 
intending  a  benefit  to  the  object  of  his  gift. 
Wallace  v.  Wallace,  23  N.  H.  149 ;  Gale  v. 
Drake,  51  N.  H.  78, 84 ;  Perkins  v.  Mathes, 
49  N.  H.  107;  Earrar  v.  Ayres,  5  Pick. 
408,  409 ;  Sargent  v.  Towne,  10  Mass.  303, 
307.] 

(I)  Story's  Conflict  of  Laws,  §§  479  a, 
479  m,  490,  491 ;  Enohin  v.  Wylie,  10  H. 
L.  Cas.  1 ;  1  Sw.  &  Tr.  118 ;  [1  De  G.,  E. 
&  J.  404,  417  ;]  Martin  v.  Lee,  14  Moore 
P.  C.  142 ;  Crispin  v.  Doglioni,  3  Sw.  & 
Tr.  96 ;  [L.  R.  1  H.  L.  301 ;]  Boyes  v. 
Bedale,  1  Hemm.  &  M.  798 ;  Whicker  v. 


Hume,  7   H.  L.  Cas.  124,   156,  165,   166; 
In  re  Wilson's  Trusts,  L.  R.  1  Eq.  247  ; 
[2  Greenl.  Ev.  §  671  ;  Harrison  «.  Nixon, 
9  Peters,  483,  903,  904  ;  Yates  c.  Thomp- 
son, 3  CI.  &  Ein.  {Am.  ed.)  545,  and  note 
(1);  Bowditch  v.   Soltyk,  99  Mass.  136, 
138;  anle,  371,  note  (i) ;  Gilman  u.  Gil- 
man,  52  Maine,  165,  172  ;  Newell  v.  New- 
ell, 9  Sm.  &  M.  56 ;  Sale  v.  Saunders,  24 
Miss.  24 ;  Dannelli  c.  Dannelli,  4  Bush, 
51 ;  Surrey  v.  Bright,  1  Dev.  &  Bat.  Eq. 
113;  Bascom  v.  Albertson,  34  N.  Y.  584; 
Bradley  v.  Lowrey,  1   Spears  Eq.  1 ;  Tal- 
bot V.  Seeman,  1  Cranch,  38  ;  Di  Sora  v. 
Phillips,   10   H.   L.  Cas.   624;  Knapp  v. 
Abell,    10   Allen,   485 ;    Preston  v.    Vis- 
count Melville,  8  CI.  &  Ein.  1.    The  lex 
domicilii,  being  matter  of  fact,  is  to  be  in- 
quired after  like  other  facts.    Yates  v. 
Thompson,   3   CI.  &   Ein.  544,  .545;   Di 
Sora  V.  Phillips,  10  H.  L.  Cas.  624  ;  Kline 
0.  Baker,  99  Mass.  253  ;  Holman  v.  King, 
7  Met.  384;  Knapp  v.  Abell,  10  Allen, 
488 ;  Palfrey  u.  Portland,  Saco  &  Ports- 
mouth R.  E.  4  Allen,  55  ;   Eerguson  v. 
Clifford,  37  N.  H.  86;  Ingraham  u.  Hart, 
11    Ohio,  255;  Dyer  v.  Smith,  12  Conn. 
384;  Moore  v.   Gwynn,  5  Ired.  187;  En- 
nis  V.  Smith,  14  How.  (U.  S.)  426,  427  ;  1 
Jarman  Wills  (3d  Eng.  ed.),  6.    But  courts 
are  not  bound  to  adopt  foreign  rules  of 
evidence,  every  court  having  its  own  tech- 
nical rules  of  procedure.    Yates  v.  Thomp- 
son, 3  CI.  &  Ein.  544,  545  ;  Story's  Confl. 
Laws,  §§  260,  634  a ;  Don  y.  Lippman,  5 
CI.  &  Ein.  1,  14,  15,  16  ;  Kline  v.  Baker, 
99  Mass.  254,   255  ;  Bain   v.  Whitehaven 
&c.  Ry.  Co.  3  H.  L.  Cas.  1,  18, 19.] 
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9.  A  will  of  personalty,  whether  made  before  or  after 


9.  "Will 

speaks  .  .     , 

from  testa-  the  new  wills  act,  speaks  from  the  time  of  the  testator  s 

tor's  death.     i        ,      ,     n 

death,  (^m) 


(m)  Ante,  221,  222 ;  post,  pt.  iii.  bk.  ill. 
ch.  IV.  §  VIII ;  [Lady  Langdale  v.  Brigga, 
8  De  G.,  M.  &  G.  391,  and  note  (2) ;  Cole 
V.  Scott,  1  M'N.  &  G.  (Am.  ed.)  518,  note 
(2) ;  Bullock  v.  Bennett,  7  De  G.,  M.  &  G. 
283  ;  Dominick  v.  Moore,  2  Bradf.  Sur. 
201 ;  Corbin  u.  Wilson,  2  Ash.  178  ;  Van 
Vechten  a.  Van  Veghten,  8  Paige,  104; 
Lynes  v.  Townsend,  33  N.  Y.  558;  Mc- 
Naughton  v.  McNaughton,  34  N.  Y.  201  ; 
Van  Alstyne  v.  Van  Alstyne,  28  N.  Y. 
375 ;  Garrett  v.  Garrett,  2  Strobh.  Eq. 
272.  In  Loveren  u.  Lamprey,  22  N.  H. 
434,  a  will  had  been  made  before  the 
passage  of  a  statute,  and  the  maker  of  the 
will  died  after  its  passage  ;*  it  was  held 
that  the  statute  took  effect  upon  the  will, 
because  thus  it  could  not  affect  any  right 
that  was  vested  before  its  passage.  A 
will  cannot  take  effect,  nor  can  any  right 
be  acquired  under  it,  until  the  death  of 
the  testator.  Wakefield  v.  Phelps  37  N. 
H.  295  ;  Perkins  v.  George,  45  N.  H.  453  ; 
Pierce  v.  Richardson,  37  N.  H.  306 ;  An- 
nable  v.  Patch,  3  Pick.  360 ;  Gushing  v. 
Aylwin,  12  Met.  169 ;  De  Peyster  v.  Clen- 
dining,  8  Paige,  295  ;  Bishop  v.  Bishop,  4 
HiU,  138 ;  Morgan  v.  Perry,  51  N.  H.  567  ; 
Lorieux  v.  KeUer,  5  Iowa,  196  ;  Gold  p. 
Judson,  21  Conn.  610;  Hamilton  v.  Plinn, 
21  Texas,  713 ;  McNaughton  v.  McNaugh- 
ton, 41  Barb.  50.  It  may  be  useful  here 
to  present  to  the  reader  Mr.  Jarman's 
summary  of  the  several  rules  to  be  ob- 
served in  the  interpretation  of  wills. 
I.  That  a  will  of  real  estate,  whereso- 
ever made,  and  in  whatever  language  writ- 
ten, is  construed  according  to  the  law  of 
the  country  in  which  the  property  is  situ- 
ate ;  Pre.  Ch.  577 ;  but  a  will  of  person- 
alty is  governed  by  the  lex  domicilii.  Note 
(I),  supra.  II.  That  technical  words  are 
not  necessary  to  give  effect  to  any  species 
of  disposition  in  a  will.  Ante,  1078,  1079  ; 
Hay  V.  Coventry,  3  T.  K.  86 ;  Tofield  v. 
Tofield,  11  Bast,  246  ;  Shell  v.  Pattison,  16 
East,  221,  222.    Ill   That  the  construc- 


tion of  a  wiU  is  the  same  at  law  and  in 
equity ;  Atkinson  v.  Hutchinson,  3  P. 
Wms.  259 ;  Marlborough  v.  Godolphin,  2 
Ves.  sen.  74  ;  the  jurisdiction  of  each  be- 
ing governed  by  the  nature  of  the  subject ; 
EUis  V.  Smith,  1  Ves.  jr.  16;  Brydges  v. 
Duchess  of  Chandos,  2  Ves.  jr.  417  ;  Thel- 
lusson  V.  Woodford,  4  Ves.  329  ;  Walton 
V.  Walton,  7  John.  Ch.  269  ;  though  the 
consequences  may  differ,  as  in  the  instance 
of  a  contingent  remainder,  which  is  de- 
structible in  the  one  case  and  not  in  the 
other.  IV.  That  a  wiU  speaks,  for  some 
purposes,  from  the  period  of  execution, 
and  for  others  from  the  death  of  the  testa- 
tor ;  but  never  operates  until  the  latter 
period.  Supra.  V.  That  the  heir  is  not 
to  be  disinherited  without  an  express  de- 
vise, or  necessary  implication;  Br.  De- 
vise, 52;  Dyer,  33o'i,-  Comber  v.  HiU,  2 
Strange,  969  ;  Maundy  v.  Maundy,  Cas. 
temp.  Hardw.  142 ;  Gulliver  v.  Wickett,  1 
Wils.  105;  Fulhain  v.  Wickett,  WiUes, 
309  ;  Doe  v.  Wilkinson,  2  T.  R.  209 ;  Doe 

V.  Dring,  2  M.  &  Sel.  448;  ante,  1088, 
note  (j),  and  cases  cited ;  such  implica- 
tion importing,  not  natural  necessity, 
but  so  strong  a  probability  that  an  inten- 
tion to  the  contrary  cannot  be  supposed. 
Wilkinson  v.  Adam,  1  Ves.  &  B.  466; 
Moor  V.  Mellor,  5  T.  R.  5S8 ;  Trent  v. 
Banning,  7  East,  97 ;  Trent  t.  Hanning, 
1  Bos.  &  Pull.  N.  R.  118;  Dashwood  v. 
Peyton,  18  Ves.  40 ;  ante,  1088,  note  {j  ) ; 
Bender  w.  Dietriek,  7   Watts  &   S.  284. 

VI.  That  mere  negative  words  are  not 
sufficient  to  exclude  the  title  of  the  heir 
or  next  of  kin.  1  Jarman  Wills  (3d  Eng. 
ed.),  278;  Johnson  v.  Johnson,  4  Beav. 
318  ;  Fitch  v.  Weber,  6  Hare,  145.  There 
must  be  an  actual  gift  to  some  other  def- 
inite object.  VII.  That  all  the  parts  of  a 
win  are  to  be  construed  in  relation  to  each 
other,  and  so  as,  if  possible,  to  form  one 
consistent  whole  ;  but  where  several  parts 
are  absolutely  irreconcilable,  the  latter 
must  prevail.    Ante,  1081,  1084,  note  (e)  ; 
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•  SECTION  II. 


Modes  of  Description  of  a  Legatee. 

The  object  of  this  section  is  to  consider  what  pei^sons  are  enti- 
tled to  legacies  under  particular  modes  of  description. 


Adams  c.  Clarke,  9  Mod.  154  ;  Holdfast  v. 
Pardoe,  2  W.  Bl.  976 ;  1  T.  K.  630  ;  Con- 
stantine  v.  Constantine,  6  Ves.  100 ;  Whit- 
more  u.  Trelawny,  6  Ves.  129  ;  Moor  v. 
Adam,  3  M.  &  Sel.  158 ;  Gittings  v.  Steele, 
1  Swanst.  28 ;  Ulrich  v.  Litchfield,  2  Atk. 
372;  Daintry  v.  Daintry,  6  T.  R.  314; 
Ford  i^.Ford,  6  Hare,  492;  Wykham  v. 
Wykham,  18  Ves.  421;  Hoxie  v.  Hoxie, 
7  Paige,  187;  Covenhoven  o.  Shuler,  2 
Paige,  122;  Eraser  v.  Boone,  1  Hill  Ch. 
367  ;  Westcott  v.  Cady,  5  John.  Ch.  343 ; 
Sherrat  u.  Bentley,  2  My.  &  K.  149 ;  Jones 
V.  Doe,  1  Scam.  276.  VIII.  That  extrin- 
sic evidence  is  not  admissible  to  alter,  de- 
tract from,  or  add  to,  the  terms  of  a  will, 
see  Herbert  v.  Eeid,  16  Ves.  486  ;  1  Jar- 
man  Wills  (3d  Eng.  ed.),  379  (though  it 
may  be  used  to  rebut  a  resulting  trust  at- 
taching to  a  legal  title  created  by  it;  Mal- 
labar  v.  Mallabar,  Cas.  temp.  Talb.  78 ; 
1  Jarman  Wills  (3d  Eng.  ed.),  385  ;  or  to 
remove  a  latent  ambiguity  arising  from 
words  equally  descriptive  of  two  or  more 
subjects  or  objects  of  gift.  1  Jarman 
Wills  (3d  Eng.  ed.),  385;  po$t,  1153; 
Comport  V.  Mather,  2  Watts  &  S.  450). 
IX.  Nor  to  vary  the  meaning  of  words ; 
Chichester  v.  Oxenden,  4  Taunt.  176  ;  Ox- 
enden  v.  Chichester,  4  Dow,  65 ;  Doe  u. 
Greening,  3  M.  &  Sel.  171 ;  and,  there- 
fore, in  order  to  attach  a  strained  and  ex- 
traordinary sense  to  a  particular  word,  an 
instrument  executed  by  the  testator,  in 
which  the  same  word  occurs  in  that  sense, 
is  not  admissible.  Brown  v.  Brown,  11 
East,  441  ;  1  Jarman  Wills  (3d  Eng.  ed.), 
386.  X.  Courts  will  look  at  the  circum- 
stances under  which  the  devisor  makes  his 
will  —  as  to  the  state  of  his  property  ;  San- 
ford  V.  Raikes,  1  Meriv.  646 ;  Bettison  v. 
Rickards,  7  Taunt.  105 ;  Doe  v.  Jersey,  1 
B.  &  Aid.  550 ;  Beach  v.  Jersey,  3  B.  & 


C.  870 ;  Fonnereau  v.  Ponytz,  1  Bro.  C.  C. 
472  ;    of  his  family ;    French  v.  Caddell, 

3  Bro.  P.  C.  (Toml.)  257  ;  Wellington  o. 
Wellington,  4  Burr.  2165  ;  Lytton  v.  Lyt- 
ton,  4  Bro.  C.  C.  441  ;  Doe  v.  Huthwaite,  3 
B.  &  Aid.  632 ;  Sanford  w.  Irby,  3  B.  & 
Aid.  667 ;  Durbison  v.  Beaumont,  3  Dow, 
72,  and  the  like.     Lowe  v.  Huntingtower, 

4  Russ.  532  ;  Noel  v.  Noel,  12  Price,  216  ; 
Eden  v.  Williams,  3  Murph.  27  ;  post,  1153, 
and  note  (u) ;  Second  Cong.  Soc.  in  Hop- 
kinton  v.  First  Cong.  Soc.  in  Hopkinton, 
14  N.  H.  315.  XI.  That  in  general  im- 
plication is  admissible  only  in  the  absence 
of,  and  not  to  control,  an  express  disposi- 
tion. Dyer,  330  6;  Manning's  case,  8 
Rep.  94 ;  Smith  v.  Clever,  2  Vern.  60  ; 
Bamfield  v.  Popham,  1  P.  Wms.  54  ;  1  Jar- 
man Wills  (3d  Eng.  ed.),  515.  XIL  That 
an  express  and  positive  devise  cannot  be 
controlled  by  the  reason  assigned ;  Cole 
V.  Wade,  16  Ves.  46;  1  Jarman  Wills 
(3d  Eng.  ed.),  453  ;  or  by  subsequent  am- 
biguous words ;  Thornhill  u.  Hull,  2  CI. 
&  Fin.  22 ;  Kiver  v.  Oldfield,  4  De  G.  &  J. 
30 ;  Hearle  v.  Hicks,  1  CI.  &  Fin.  (Am. 
ed.),  20,  and  cases  in  note  (1 ) ;  Randfield  v. 
Randfield,  2  De  G.  &  J.  57,  and  note  (2) ; 
or  by  inference  and  argument  from  other 
parts  of  the  will ;  Collett  v.  Lawrence,  1 
Ves.  jr.  268  ;  Jones  v.  Colbeck,  8  Ves.  42  ; 
St.  John  V.  Winton,  Cowp.  99  ;  and,  ac- 
cordingly, such  a  devise  is  not  affected  by 
a  subsequent  inaccurate  recital  of,  or  refer- 
ence to,  its  contents  ;  Buck  v.  Frencham, 
Moore,  13,  pi.  50,  S.  C.  1  And.  8 ;  1  Jarman 
Wills  (3d  Eng.  ed.),  454,  495  ;  though  re- 
course may  be  had  to  such  reference  to  as- 
sist the  construction,  in  case  of  ambiguity 
or  doubt.  1  Jarman  Wills  (3d  Eng.  ed.), 
453,  497.  XIII.  That  the  inconvenience 
or  absurdity  of  a  devise  is  no  ground  for 
varying  the  construction,  where  the  terms 
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In  general,  no  rule  is  better  settled,  than  that  legatees  must 
answer  the  description  and  character  given  of  them  in  the  will ;  but 


of  it  are  unambiguous;  Defflis  «.-.  Gold- 
schmidt,  I  Meriv.  417;  Mason  u.  Robin- 
son, 2  Sim.  &  Stu.  295  ;  nor  is  the  fact, 
that  the  testator  did  not  foresee  all  the  con- 
sequences of  his  disposition,  a  reason  for 
varying  it ;  Driver  v.  Frank,  3  M.  &  Sel. 
87  ;  Smith  v.  Streatfield,  1  Meriv.  358 ; 
but  where  the  intention  is  obscured  by  con- 
flicting expressions,  it  is  to  be  sought 
rather  in  ^i  rational  and  consistent  than 
an  irrational  and  inconsistent  purpose. 
Jenkins  v.  Herries,  4  Madd.  67  ;  Stephens 
V.  Powys,  1  De  G.  &  J.  32 ;  Andrews  v. 
Partington,  3  Bro.  C.  C.  401  ;  Manigault 
.<.  Deas,  1  Bailey  Eq.  298 ;  Defflis  v.  Gold- 
schmidt,  19  Ves.  569 ;  Trustees  of  the 
South  New  Market  Meth,  Sem.  v.  Peaslee, 
15  N.  H.  317.  XIV.  That  the  rules  of 
construction  cannot  be  strained  to  bring 
a  devise  within  the  rules  of  law ;  Jee  u. 
Audley,  1  Cox,  324 ;  Leake  v.  Robinson, 
2  Meriv.  389 ;  Griffiths  v.  Grieve,  IJ.  &  W. 
31  ;  Mainwearing  v.  Beevor,  8  Hare,  48 ; 
Speakman  v.  Speakman,  8  Hare,  186;  but 
it  seems  that,  where  the  will  admits  of  two 
constructions,  that  is  to  be  preferred  which 
will  render  it  valid  ;  Turner  v,  Frampton, 
2  Coll.  336  ;  and  therefore  the  court,  in  one 
instance,  adhered  to  the  literal  language  of 
the  testator,  though  it  was  highly  probable 
that  he  had  written  a  word,  by  mistake,  for 
one  which  would  have  rendered  the  devise 
void.  Chapman  v.  Brown,  3  Burr.  1626; 
Pelham  v.  Gregory,  3  Bro.  P.  C.  (Toml.) 
209.  XV.  That  favor  or  disfavor  to  the 
object  ought  not  to  influence  the  construc- 
tion, see  Innis  i).  Johnson,  4  Ves.  574 ;  1 
Jarman  Wills  (3d  Eng.  ed.),  534  ;  Thellus- 
sonw.  Woodford,  4  Ves.  329.  XVI.  That 
words,  in  general,  are  to  be  taken  in  their 
ordinary  and  grammatical  sense,  unless 
a  clear  intention  to  use  them  in  another 
can  be  collected  ;  Page  v.  Leapingwell,  18 
Ves.  466 ;  Micklethwait  v.  Micklethwait, 
4  C.  B.  N.  S.  790;  ante,  1080;  and  that 
other  can  be  ascertained ;  and  they  are, 
in  all  cases,  to  receive  a  construction 
which  will  give  to  every  expression  some 


effect,  rather  than  one  that  will  render  any 
of  the  expressions  inoperative;  Maberley 
c.  Strode,  3  Ves.  450;  Bell  v.  Phyn,  7  Ves. 
458 ;  Everett  v.  Cooke,  7  East,  272 ;  Doe 
i^.  Rawding,  2  B.  &  Aid.  441 ;  ante,  1084  ; 
and  of  the  two  modes  of  construction,  that 
is  to  be  preferred  which  will  prevent  a 
total  intestacy.  Ibbetson  v.  Beckwith, 
Cas.  temp.  Talb.  161 ;  Booth  v.  Booth,  4 
Ves.  406 ;  Leake  v.  Robinson,  2  Meriv. 
386;  note  {j),  supra.  XVII.  That  where 
the  testator  uses  technical  words,  he  is 
presumed  to  employ  them  in  their  legal 
sense ;  Hodgson  v.  Ambrose,  Doug.  340  ; 
Lane  v.  Stanhope,  6  T.  R.  352  ;  Thellus- 
son  V.  Woodford,  4  Ves.  329  ;  Holloway 
V.  Holloway,  5  Ves.  401  ;  unless  the  con- 
text clearly  indicates  the  contrary.  Ante, 
1079,  and  note  («) ;  Hodgson  v.  Ambrose, 
Doug.  341  ;  Phillips  v.  Garth,  3  Bro.  C. 
C.  68;  Conolly  u.  Vernon,  5  East,  51; 
Winslow  V.  Tighe,  2  Ball  &  Beat.  204 ; 
Odellw.  Crone,3Dow,  71.  XVIIL  That 
words  occurring  more  than  once  in  a  will, 
shall  be  presumed  to  be  used  always  in 
the  same  sense;  ante,  1802;  2  Ch.  Cas. 
169;  Goodright  v.  Dunham,  Doug.  268; 
Clavering  w.  Ellison,  3  Drew.  472  ;  unless 
a  contrary  intention  appear  by  the  con- 
text, or  unless  the  words  be  applied  to  a 
different  subject.  Forth  i-.  Chapman,  1  P. 
Wms.  66^  ;  Greatorex  v.  Gary,  2  Ves.  616  ; 
Chattaway  u.  Smith,  5  M.  &  Sel.  126; 
King  V,  Dennison,  1  Ves.  &  B.  260 ;  ante, 
1082.  And,  on  the  same  principle,  where 
a  testator  uses  an  additional  word  or 
phrase,  he  must  be'  presumed  to  have  an 
additional  meaning.  Campbell  u.  Camp- 
bell, 4  Bro.  C.  C.  15;  Rawlings  t^.  Jen- 
nings, 13  Ves.  39  ;  Nanfan  v.  Lcgh,  7 
•  Taunt.  85.  XIX.  That  words  and  limita- 
tions may  be  transposed  ;  ante,  1084, 
1085,  and  note  ({) ;  Moseley  v.  Massey,  8 
East,  149  ;  Bradwin  v.  Harpiir,  Ambl.  374 ; 
Doe  V.  Allcock,  1  B.  &  Aid.  137;  1  Jar- 
man  Wills  (3d  Eng.  cd.),  466;  supplied, 
ante,  and  1085,  note  (j)  ;  Doe  w.  Hicks, 
7  T.  R.  437  ;  Spalding  c/.  Spalding,  Ore. 
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it  will  appear,  from  the  cases  adduced  in  the  course  of  the  present 
section,  that  there  are  many  important  exceptions  to  it. 


(A.)  Who  are  entitled  under  the  Description  of — 1.  '■^Children." 
2.  '^  Grandchildren."  3.  ''Wife."  4.  '■'■  Nephews  and  Nieces." 
5.  "  Cousins." 

1.  "Children."    Generally  speaking,  every  person  who   i.  "CMi- 
at  the  time  of  the  testator's  death  falls  within  the  de-   class: 


Car.  185;  or  rejected;  ante,  1085,  and 
note  (k)  ;  Briddon  v.  Page,  3  T.  E.  87, 
note ;  Doe  v.  Perryn,  3  T.  R.  484 ;  Phil- 
lipps  V.  Chamberlain,  4  Ves.  51 ;  Whitmore 
V.  Trelawny,  6  Ves.  129  ;  where  warranted 
by  the  immediate  context,  or  the  general 
scheme  of  the  will,  but  not  merely  as  a 
conjectural  hypothesis  of  the  testator's  in- 
tention, however  reasonable,  in  opposition 
to  the  plain  and  obvious  sense  of  the  lan- 
guage of  the  instrument.  Chambers  v. 
Brailsford,  18  Ves.  368;  S.  C.  19  Ves. 
652 ;  Tattersall  v.  Howell,  2  Meriv.  25  ; 
Lynch  v.  Hill,  6  Munf.  114;  Brailsford  v. 
Heyward,  2  Desaus.  32 ;  Hamilton  u. 
Boylcs,  1  Brev.  414 ;  Cresswell  v.  Lawson, 
7  Gill  &  J.  227  ;  Selden  v.  King,  2  Call,  72  ; 
Evans  v.  Davis,  1  Yeates,  342.  XX.  That 
words  which  it  is  obvious  are  miswrltten 
(as  dying  unth  issue,  for  dying  without  is- 
sue), may  be  corrected.  Burr  v.  Davall,  8 
Mod.  59 ;  Gallini  v.  Gallini,  5  B.  &  Ad.  621 ; 
Gallini  v.  Gallini,  3  Ad.  &  El.  340;  Hart 
.  Tulk,  2  De  G.,  M.  &  G.  300 ;  Keith  v. 
Perry,  1  Desaus.  353 ;  Smart  v.  Clarke,  3 
Russ.  365.  XXI.  That  the  construction 
is  not  to  be  varied  by  events  subsequent  to 
the  execution  ;  Clare  v.  Clare,  Cas.  temp. 
Talb.  21 ;  Atkinson  v.  Hutchinson,  3  P. 
Wms.  259  ;  Perrin  v.  Blake,  11  East,  558, 
note;  Jee  v.  Audley,  1  Cox,  324;  Mog- 
gridge  v.  Thackwell,  1  Ves.  jr.  475  ;  but 
the  courts,  in  determining  the  meaning  of 
particular  expressions,  will  look  to  possible 
circumstances,  in  which  they  might  have 
been  called  upon  to  affix  a  signification  to 
them.  Earl  of  Radnor  w.  Shafto,  11  Ves. 
457;  Whitmore  v.  Trelawny,  6  Ves.  133. 


XXII.  That  several  independent  devises, 
not  grammatically  connected,  or  united  by 
the  expression  of  a  common  purpose,  must 
be  construed  separately,  and  without  rela- 
tion to  each  other;  although  it  may  be 
conjectured,  from  similarity  of  relation- 
ship, or  other  circumstances,  that  the  tes- 
tator had  the  same  intention  in  regard  to 
both.  Spirt  v.  Bence,  Cro.  Car.  368 ; 
Right  V.  Sidebotham,  Doug.  759 ;  Doe  v. 
Wright,  8.  T.  R.  64 ;  Doe  v.  Child,  1  B.  & 
P.  N.  R.  335  ;  Right  v.  Compton,  9  East, 
267;  Drewry  v.  Barron,  11  East,  220; 
Paice  V.  Canterbury,  14  Ves.  364 ;  Eenny 
V.  Ewestace,  4  M.  &  Sel.  58 ;  Crutchfield 
V.  Pearce,  1  Price,  353 ;  Ellam  v.  West- 
ley,  4  B.  &  C.  667.  There  must  be  an  ap- 
parent design  to  connect  them.  Leon,  57  ; 
Maundy  v.  Maundy,  Cas.  temp.  Hardw. 
143 ;  Meredith  u.  Meredith,  10  East,  503. 

XXIII.  That  where  a  testator's  inten- 
tion cannot  operate  to  its  full  extent,  it 
shall  take  effect  as  far  as  possible.  Ante, 
note  (k) ;  Bromley  v.  Jeficreys,  Einch, 
139  ;  Gallini  v.  Gallini,  3  Ad.  &  El.  341  ; 
Gallini  v.  Gallini,  5  B.  &  Ad.  621.  XXIV. 
That  a  testator  is  rather  to  be  presumed 
to  calculate  on  the  dispositions  in  his  will 
taking  effect,  than  the  contrary ;  and, 
accordingly,  a  provision  for  the  death  of 
devisees  will  not  be  considered  as  intended 
to  provide  exclusively  for  lapse,  if  it  ad- 
mits of  any  other  construction.  Ulrich  v. 
Litchfield,  2  Atk.  375 ;  Corbyn  v.  French, 
4  Ves.  418  ;  Russell  v.  Long,  4  Ves.  554; 
Brown  v.  Bigg,  7  Ves.  286  ;  Wilkinson  v. 
Adam,  1  Ves.  &  B.  422 ;  Gwilliam  v. 
Barker,  1  Price,  264.] 
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scribed  class  of  "  children  "  will  be  entitled,  (m^)  But  where  it 
appears  from  express  declaration,  or  clear  inference  upon  the  will, 
when  con-  that  the  testator  intended  to  confine  his  bequests  to 
those  ex.-  those  Only  who  answered  the  description  at  the  date  of 
the°date  of  ^^^  instrument,  such  intention  must  be  carried  into  ef- 
the  will :  fgct,  ("jj")  ^  court  of  equity,  however,  is  always  anxious 
to  include  all  children  in  existence  at  the  time  of  the  death  of 
the  testator ;  (o)  and  particularly  when  he  stands  in  the  relation  of 
parent  to  the  legatees,  the  court,  presuming  that  he  intended  to  do 
his  duty  in  providing  for  all  his  children  at  his  death,  will  lay  hold 
of  any  general  expression  to  give  effect  to  his  presumed  intention, 
and  will  not  permit  such  general  expression  to  be  narrowed  by  the 
context.  (^) 

The  leading  principle  is,  that  where  a  bequest  is  immediate 
when  con-  to  "  children  "  in  a  class,  children  in  existence  at  the 
those  exist-   death  of  *the  testator,  and  these  alone,  are  entitled  ;  (g) 


(ml)  [Chase  <.•.  Lockerman,  1 1  Gill  &  J. 
185.J 

(n)  Sherer  v.  Bishop,  4  Bro.  C.  C.  55. 
See,  also.  Crossly  v.  Clare,  Ambl.  397  ; 
Viner  v.  Francis,  2  Cox,  191,  192  ;  [Gray 
J.  in  Morse  v.  Mason,  11  Allen,  37. 
"  Whenever,"  says  Ellsworth  J.  in  Gold 
V.  Jordan,  21  Conn.  16,  "a  testator  i-efers 
to  an  actually  existing  state  of  things,  his 
language  should  be  held  as  referring  to  the 
date  of  the  will,  and  not  to  his  death,  as 
this  is  then  a  prospective  event."  See,  also, 
Everett  v.  Carr,  59  Maine,  325  ;  Quinn  u. 
Hardenbrook,  54  N.  Y.  83.  As  to  the  use 
and  effect  of  the  word  "  now  "in  regard  to 
bequest,  see  Cole  v.  Scott,  1  M'N.  &  G. 
(Am.  ed.)  51S,  note  (2) ;  Lady  Langdalc 
u.  Briggs,  8  De  G.,  M.  &  G.  (Am.  ed.) 
391,  and  note  (2)]. 

(o)  Kingrose  v.  Bramham,  2  Cox,  384. 

(p)  Matchwick  v.  Cock,  3  Ves.  609 ; 
Freemantle  v.  Taylor,  15  Ves.  363.  [See 
Pendleton  v.  Homes,  Wythe  (Va.),  4.] 

(q)  Roberts  v.  Higman,  1  Bro.  C.  C. 
532,  in  notis ;  Viner  v.  Francis,  2  Bro.  C. 
C.  658 ;  S.  C.  2  Cox,  190 ;  Crone  v.  Odell, 
1  Ball  &  Beat.  459 ;  Davidson  a.  Dallas, 
14  Ves.  576 ;  Scott  v.  Harwood,  5  Madd. 
332  ;  De  Witte  v.  De  Witte,  11  Sim.  41  ; 
Mann  v.  Thompson,  Kay,  638 ;    Coventry 
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V.  Coventry,  2  Dr.  &  Sm.  470 ;  [Mason  v. 
White,  8  Jones  Law,  421 ;  Lorillard  u. 
Coster,  5  Paige,  172  ;  Petway  v.  Powell,  2 
Dev.  &  Bat.  Ch.  308  ;  Myers  v.  Myers,  2 
McCord  Ch.  214 ;  Jenkins  v.  Freyer,  4 
Paige,  47  ;  Van  Hook  v.  Rogers,  3  Murph. 
178.]  Whenever  there  are  words  used  in 
a  will  indicative  of  a  class,  the  words  must 
be  taken  to  denote  the  class  as  it  is  consti- 
tuted, either  at  the  date  of  the  will  or  at 
the  death  of  the  testator.  Parker  v.  Too- 
tal,  11  H.  L.  Cas.  143,  164,  by  Lord  West- 
bury  ;  [Chase  u.  Lockerman,  11  Gill  &  J. 
185;  Walker  f.  Williamson,  25  Geo.  .549. 
"  Where  a  legacy  is  given  to  a  class  —  as 
to  the  children  of  A.,  with  no  preceding 
estate,  only  such  as  can  answer  to  the  call 
at  the  death  of  the  testator  can  take ;  for 
the  ownership  is  then  to  be  fixed,  and 
the  estate  must  devolve  upon  those  who 
answer  the  description.  So  children  of 
A.,  born  after  the  death  of  the  testator, 
are  excluded,  as  are  also  the  children  of  a 
child  of  A.,  such  child  having  died  before 
the  testator,  for  these  children  of  a  child 
of  A.  do  not  fill  the  description.  But 
when  there  is  a  preceding  life  estate  so 
that  the  ownership  is  filled  for  the  time, 
and  there  is  no  absolute  necessity  to  make 
a  peremptory  call  for  the  takers  of  the 
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(amongst  which  children  in  ventre  sa  mere  are  to  be  con-  ing  at  the 
sidered).(r)  And  it  will  make  no  difference  that  the  the  testa- 
bequest  is  to  children  "  begotten  or  to  he  begotten."  (s)    **"^' 

It  must,  however,  be  observed,  that  children  born  after  the  tes- 
tator's death  may  be  entitled  iinder  a  bequest  to  "  children  "  in 
a  class,  in  cases  where  the  division  of  the  fund  among  the  legatees 
is  deferred  until  a  particular  period  which  takes  place  after  his 
decease,  (f)  Thus,  where  legacies  are  given  to  "  the  children  "  of 
A.,  when  a  child  or  children  attain  a  particular  age,  (m)  or  to  be 


ultimate  estate,  the  matter  is  left  open 
until  the  determination  of  the  life  estate, 
with  a  view  of  taking  in  as  many  of  the 
objects  of  the  testator's  bounty  as  come 
within  the  description  and  can  answer  the 
call,  when  it  is  necessary  for  the  ownership 
to  devolve  and  be  fixed."  Pearson  C.  J. 
in  "Walker  v.  Johnston,  70  N.  Car.  576, 
579.  In  Worcester  v.  Worcester,  101 
Mass.  132,  Wells  J.  said  ;  •  When  a  tes- 
tamentary gift  is  made  to  take  efi'ect  in 
possession  immediately,  the  objects  for 
which  it  was  intended,  under  a  general  de- 
scription, are  to  be  ascertained  in  reference 
to  the  time  of  the  death  of  the  testator. 
But  when  it  is  postponed  beyond  the  time 
of  his  death,  then  those  who  come  within 
the  description,  before  the  period  or  event 
upon  which  the  gift  is  to  take  effect,  or  the 
distribution  is  to  be  made,  will  ordinarily 
be  included  as  within  the  probable  inten- 
tion of  the  testator."  See  Miles  v.  Boy- 
den,  3  Pick.  216;  Smith  v.  Ashurst,  34 
Ala.  210 ;  Collin  v.  Collin,  1  Barb.  Ch. 
636  ;  Downing  v.  Marshall,  23  N.  Y.  373 ; 
Tucker  u.  Bishop,  16  N.  Y.  402  ;  Camp- 
bell V.  Eawdon,  18  N.  Y.  415;  Adams 
V.  Spaulding,  12  Conn.  359;  Wood  u. 
M'Gnire,  15  Geo.  205  ;  Walker  k.  William- 
son, 25  Geo.  554 ;  Meares  v.  Meares,  4  Ired. 
Law,  196 ;  Gross's  Estate,  10  Penn.  St. 
361 ;  Benson  v.  Wright,  4  Md.  Ch.  279  ; 
Myers  v.  Myers,  2  McCord  Ch.  214 ;  In- 
gram V.  Girard,  1  Houst.  286.] 

(r)  Doe  V.  Clarke,  2  H.  Bl.  399  ;  Eaw- 
lins  V.  Rawlins,  2  Cox,  425 ;  Trower  v. 
Butts,  1  Sim.  &  Stu.  181  ;  [Smart  v.  King, 
Meigs,  149;  4  Kent,  248,  249;  Stedfast 
j;.  NicoU,  3  John.  Cas.  18;  Swift  v.  Duf- 


field,  5  Serg.f&  E.  38  ;  Jenkins  v.  Freyer,  4 
Paige,  47  ;  Hall  v.  Hancock,  15  Pick.  255, 
258 ;  Harper  v.  Archer,  4  Sm.  &  M.  99  ; 
Marsellis  v.  Thalhimer,  2  Paige,  35 ;  Picot 
V.  Armistead,  2  Ired.  Eq.  226  ;  Simpson  v. 
Spence,  5  Jones  Eq.  208  ;  Groce  v.  Eitten- 
berry,  14  Geo.  234 ;  Hone  u.  Van  Shaick, 
3  Barb.  Ch.  508;  Barker  v.  Pearce,  30 
Penn.  St.  173  ;  In  re  Corlass,  L.  E.  1  Ch. 
D.  460,  see  the  distinction  there  made.] 

(s)  Sprackling  v.  Eanier,  1  Dick.  344  ; 
Storrs  V.  Benbow,  2  My.  &  K.  46  ;  3  De  G., 
M.  &  G.  390 ;  Early  v.  Middleton,  14  Beav. 
453  ;  Butler  v.  Lowe,  10  Sim.  317 ;  Mann 
V.  Thompson,  Kay,  638,  A  different  rule 
prevails  as  to  real  estate.  See  Gooch  v. 
Gooch,  14  Beav.  565;  3  De  G.,M.  &  G. 
366.  As  to  whether  a  bequest  to  children 
"  to  be  born,"  or  "  hereafter  to  be  born," 
or  "  that  may  be  born,"  includes  children 
in  existence  at  the  date  of  the  will,  see 
Early  u.  Benbow,  2  Coll.  342 ;  Early  v. 
Middleton,  14  Beav.  453;  Tounshend  u. 
Early,  28  Beav.  429 ;  S.  C.  3  De  6.,  E.  & 
J.  1  ;  Almack  v.  Horn,  1  Hemm.  &  M.  630. 
[When  the  gift  is  of  separate  legacies,  see 
Howland  v.  Howland,  11  Gray,  469.] 

(t)  See  Oppenheim  v.  Henry,  10  Hare, 
441  ;  [Worcester  v.  Worcester,  101  Mass. 
138,  note  {q)  above;  Swinton  v.  Legare, 
2  McCord  Ch.  440 ;  Jenkins  v.  Freyer,  4 
Paige,  47 ;  Mason  v.  White,  8  Jones  Law, 
421.] 

(u)  Gilmore  v.  Severn,  1  Bro.  C.  C.  582 
(recognized  per  M.  R.  in  Ringrose  v.  Bram- 
ham,  2  Cox,  385) ;  Hoste  v.  Pratt,  3  Ves. 
730;  Hughes  v.  Hughes,  14  Ves.  256  ;  S. 
C.  3  Bro.  C.  C.  352,  434  ;  Curtis  ;;.  Curtis, 
6  Madd.  14  ;   Balm  v.  Balm,  3  Sim.  492  ; 
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divided  amongst  them  at  the  death  of  B.,  (i;)  any  child  who  falls 
under  the  description  at  the  time  *  when  the  fund  is  to  be  di- 
vided, is  entitled  to  a  share,  (v^)  although  not  born  till  after  the 
testator's  death  ;  and  although  born  of  a  subsequent  marriage  ;  (w) 
and  whether  the  gift  be  vested  or  contingent,  (z)  But  no  child 
born  after  the  period  of  distribution  has  any  claim  ;  («/)  even  where 


Titcomb  v.  Butler,  3  Sim.  417 ;  Blease 
u.  Burgh,  2  Beav.  221  ;  Gardner  M.James, 
6  Beav.  170;  Clarke  v.  Clarke,  8  Sim.  59. 

(k)  Ellison  u.  Airey,  1  Ves.  sen.  HI; 
Atty.  Gen.  ^.  Crispin,  1  Bro.  C.  C.  386  ; 
Congreve  v.  Congreve,  1  Bro.  C.  C.  530  ; 
Devisme  v.  Mello,  1  Bro.  C.  C.  537  ;  Crone 
V.  Odell,  1  Ball  &  Boat.  459,  483  ;  Morse 
V.  Morse,  2  Sim.  485 ;  Browne  v.  Ham- 
mond, Johns.  212,  note  (a) ;  [Worcester 
V.  Worcester,  101  Mass.  132;  Pemberton 
V.  Parker,  5  Binn.  601.] 

(wi)  [Fleetwood  v.  Fleetwood,  2  Dev.  Ch. 
222 ;  Jones  v.  Colbeck,  8  Ves.  (Am.  ed.)  38, 
and  note  (a) ;  Myers  v.  Myers,  2  McCord 
Ch.  214,  256,  257  ;  Hansford  v.  Elliott,  9 
Leigh,  79 ;  Andrews  v.  Partington,  3  Bro. 
C.  C.  401,  404,  note  (a) ;  Cole  v.  Crayon, 
1  Hill  Ch.  322 ;  Swinton  v.  Legare,  2 
McCord  Ch.  440;  Heater  v.  Van  Auken, 
1  McCartcr  (N.  J.),  159  ;  Johnson  v.  Val- 
entine, 4  Sandf.  36 ;  Bowers  v.  Bowers, 
4  Heisk.  (Tenn.)  293;  Meares  f.  Meares, 
4  Ired.  Law,  192.] 

(w)  Barrington  v.  Tristram,  6  Ves.  345  ; 
Critchett  v.  Taynton,  1  Buss.  &  My.  541. 

(x)  Mann  v.  Thompson,  Kay,  638;  [post, 
1092,  1093,  and  cases  in  note  {d) ;  Hocker 
V.  Gentry,  3  Mete.  (Ky.)  463;  Knight  u. 
Wall,  2  Dev.  &  Bat.  Law,  125.] 

(y)  Andrews  v.  Partington,  3  Bro.  C.  C. 
402  ;  Prescott  v.  Long,  2  Ves.  jr.  690 ; 
Hoste  V.  Pratt,  3  Ves.  730 ;  Godfrey  v.  Da- 
vis, 6  Ves.  43 ;  Berkeley  v.  Swinburne, 
16  Sim.  275  ;  Gimblett  v.  Purton,  L.  E. 
12  Eq.  Cas.  427  ;  [Hubbard  v.  Lloyd,  6 
Cush.  522,  and  see  Cole  v.  Creyon,  1 
Hill  Ch.  311 ;  Hill  v.  Rockingham  Bank, 
45  N.  H.  270  ;  Bull  v.  Bull,  8  Conn.  49  ; 
Satterficld  v.  Mayes,  11  Humph.  58  ;  Gar- 
ratt  V.  Weeks,  L.  E.  20  Eq.  647,  649  ; 
Stimpson  v.  Spence,  5  Jones  Eq.  208 ; 
Swinton  v.  Legare,  2   McCord  Ch.  440  ; 
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State  V.  Eaughley,  1  Houst.  (Del.)  561 ; 
Wilson  V.  Cobbin,  1  Parsons  (Penn.)  Sel. 
Cas.  347.]  The  children  are  excluded 
who  are  born  after  the  fund  becomes  dis- 
tributable in  respect  of  any  one  object  or 
member  of  the  class,  or  after  the  vesting  in 
possession  of  any  of  the  shares.  [Dawson 
V.  Oliver  Massey,  L.  R.  2  Ch.  Div.  753.] 
See  the  judgment  of  Wigram  V.  C-  in 
Mainwaring  v.  Beevor,  8  Hare,  48,  49  ; 
and  Wood  V.  C.  in  Mann  u.  Thompson, 
Kay,  638,  641,  642,  as  to  the  foundation 
of  this  rule,  and  as  to  the  cases  to  which 
it  is  and  is  not  applicable.  See,  also, 
Kevernti.  Williams,  5  Sim.  171 ;  Elliott  u. 
Elliott,  12  Sim.  276  ;  Hagger  v.  Payne,  23 
Beav.  474;  Bateman  v.  Grey,  29  Beav. 
447  ;  reversed,  L.  E.  6  Eq.  215  ;  Iredell  v. 
Iredell,  25  Beav.  485 ;  Gilman  v.  Daunt,  3 
K.  &  J.  48 ;  Armitage  v.  Williams,  27 
Beav.  346.  [See  Annable  v.  Patch,  3  Pick. 
360 ;  Britton  v.  Miller,  63  N.  Car.  270. 
A  bequest  of  a  residue  "  unto  all  the  chil- 
dren of  B.  equally,  when  they  shall  sever- 
ally attain  the  age  of  twenty-five  years,'' 
includes  all  the  children  born  before  one 
attains  that  age,  although  born  after  the 
death  of  the  testator,  but  does  not  include 
those  born  after  one  attains  that  age. 
Hubbard  v.  Lloyd,  6  Cush.  522.  See 
Tucker  v.  Bishop,  16  N.  Y.  404  ;  De  Veaux 
«.  De  Veaux,  1  Strobh.  Eq.  283  ;  Simpson 
V.  Spence,  5  Jones  Eq.  208;  Hawkins  u. 
Everett,  5  Jones  Eq.  44  ;  Heisse  v.  Mark- 
land,  2  Eawle,  275.  But  when  there  is  a 
bequest  to  a  class  of  persons,  as  to  the 
children  or  grandchildren  of  the  testator, 
and  he  fixes  a  time  for  the  distribution  of 
the  fund  bequeathed,  in  such  way  and 
manner  as  to  admit  of  the  participation 
in  it  of  all  the  children  that  a  particular 
person  may  have,  whenever  born,  then  the 
after  born  children,  that  is,  children  born 
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the  legacy  is  given  to  children  "  born  or  to  be  born."  (a)  Cases, 
however,  may  occur,  where  the  whole  context  of  the  will  displays 
a  manifest  intention  of  the  testator  to  provide  for  all  the  children 
an  individual  may  have,  although  their  shares  are  appointed  to 
be  paid  at  a  particular  period  ;  and  then,  although  a  difficulty  may 
exist  in  making  an  appropriation  to  answer  legacies  given  to  an 
uncertain  number  of  persons,  viz,  all  the  children  an  individual 
may  ever  have,  yet  the  *  intention  not  to  exclude  any  of  them 
must  be  complied  with,  (a) 


after  the  death  of  the  testator,  will  be  en- 
titled to  share  as  legatees  with  the  others 
in  the  fund.  Thus,  if  the  bequest  be  to 
all  the  children  of  B.,  to  be  paid  wlien  the 
youngest  attains  the  age  of  twenty-one 
years,  this  is  a  postponement  of  the  pe- 
riod of  distribution  until  the  youngest 
child  which  B.  may  have  shall  arrive  at 
that  age,  and  necessarily  and  properly  lets 
in  all  the  after  born  children  of  B.  as  leg- 
atees. Merrick  J.  in  Fosdick  v.  Fosdick, 
6  Allen,  43,  44.  See  Mainwaring  u.  Bee- 
vor,  8  Hare,  44 ;  Handbcrry  u.  Doolittle, 
3S  111.  206.  But  the  context  may  of 
course  show,  in  a  particular  case,  that  the 
testator  meant  the  distribution  of  the  fund 
to  take  place  when  the  youngest  for  the 
time  being  in  esse  should  attain  a  given 
age ;  as  if  he  speaks  of  the  youngest  child 
attaining  twen  ty-one  in  the  lifetime  of  the 
parent ;  and  in  such  case  children  born 
after  the  period  of  distribution  thus  pointed 
out  would  be  excluded.  Gooch  i'.  Gooch, 
3  De  G.,  M.  &  G.  366.  Where  the  inter- 
est of  a  fund  was  to  be  applied  for  the 
education  of  all  the  children,  and  "on 
their  attaining  twenty-one  "  the  whole  was 
to  be  sold  and  divided  equally  among  them, 
the  words  were  held  to  mean  "  on  their  all 
attaining  twenty-one  "  and  all  after  bora 
children  were  admitted.  Armitage  o. 
■Williams,  27  Bcav.  346.  Testatrix  by 
will  bequeathed  residuary  personal  estate, 
unto  and  equally  between  all  her  brothers 
and  sisters,  share  and  share  alike.  She  di- 
rected that  the  shares  of  her  brothers  re- 
spectively should  not  vest  in  them  respect- 
ively until  they  should  respectively  attain 
twen  ty-on  e,  and  that  the  shares  of  her  sisters 


should  not  vest  in  them  respectively  until 
they  should  attain  that  age  or  marry ;  it  was 
held  that  the  testatrix's  brothers  and  s-is- 
ters  formed  one  class  only  of  persons,  and 
that  a  brother  not  born,  though  en  ventre 
sa  mere  when  the  eldest  of  the  brothers  and 
sisters  who  attained  twen  ty-one  came  of 
age,  was  excluded ;  although  he  was  born 
before  the  eldest  of  the  brothers  only  who 
attained  twenty-one  came  of  age.  Garratt 
V.  "Weeks,  L.  R.  14  Eq.  Gas.  647.] 

{z)  Whitbread  v.  St.  John,  10  Ves.  152  ; 
Gilbert  v.  Boorman,  11  Ves.  238.  See, 
further,  as  to  the  admission  or  exclusion 
of  after  born  children.  Graves  v.  Boyle,  1 
Atk.  509;  Haughton  v.  Harrison,  2  Atk. 
329  ;  Middleton  v.  Messenger,  5  Ves.  136  ; 
Pulsford  V.  Hunter,  3  Bro.  C.  C.  416  ;  Ay- 
ton  V.  Ayton,  1  Cox,  327;  Paul  v.  Comp- 
ton,  8  Ves.  375 ;  Walker  v.  Shore,  15  Ves. 
122 ;  Tebbs  v.  Carpenter,  1  Madd.  290  ; 
Clarke  v.  Clarke,  8  Sim.  59 ;  Scott  v. 
Lord  Scarborough,  1  Beav.  154;  Brandon 
V.  Ashton,  2  Y.  &  Coll.  30  ;  [Brown  u. 
Williams,  5  K.  I.  318 ;]  1  Roper  Leg.  51, 
3d  ed.  by  Mr.  White  ;  to  which  excellent 
treatise  the  writer  is  largely  indebted,  with 
respect  to  the  whole  subject  of  legacies. 

(a)  Defflisu.  Goldschmidt,  1  Meriv.  417  ; 
S.  C.  19  Ves.  566  ;  Hutcheson  v.  Jones,  2 
Madd.  124  ;  Evans  v.  Harris,  5  Beav.  45  ; 
Eddowes  r.  Eddowes,  30  Beav.  603.  [See 
Moore  v.  Weaver,  16  Gray,  305,  307  ;  An- 
nable  v.  Patch,  3  Pick.  360 ;  Parker  t^. 
Converse,  5  Gray,  336,  339 ;  Ballard  ti. 
Ballard,  18  Pick.  41,  44;  Harris  v.  Alder- 
son,  4  Sneed,  254 ;  Alexander  v.  Walch,  3 
Head,  493 ;  Winslow  v.  Goodwin,  7  Met. 
375 ;  Shinn  v.  Motley,  3  Jones  Eq.  490 ; 
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It  should  be  further  observed,  that  in  the  case  of  an  immediate 
gift  to  children,  if  there  is  no  object  in  esse  at  the  death  of  the 
testator,  the  gift  will  embrace  all  the  children  who  may  subse- 
quently come  into  existence,  by  way  of  executory  gift.  (5) 

In  Harris  v.  Lloyd,  (c)  the  testator  bequeathed  a  legacy  in 
trust  for  all  and  every  the  child  and  children  of  his  son  E.  H. ; 
if  more  than  one  to  be  equally  divided  between  them,  share,  and 
share  alike,  the  shares  of  sons  to  be  vested  at  twenty-one  and  to  be 
paid  or  transferred  at  twenty-five,  and  the  shares  of  the  daughters 
to  be  paid  or  transferred  at  twenty-one  or  marriage,  with  benefit 
of  survivorship  as  to  the  shares  of  children  dying  under  twenty- 
one,  and  a  direction  that  until  the  shares  of  the  children  should  be- 
come payable,  the  dividends  and  interest  of  the  trust  fund  should 
be  applied  in  their  maintenance  and  education.  E.  H.  had  no  chil- 
dren at  the  death  of  the  testator.  And  Lord  Eldon  C.  held  that 
after  born  children  would  take ;  and  that  the  interest,  till  the 
birth  of  a  child,  fell  into  the  residue. 

It  may  be  material  in  this  place  to  observe,  that  upon  an  ordi- 
nary limitation  hy  way  of  remainder  to  children,  &c.  in  a  class,  all 
who  are  in  esse  at  the  time  of  the  death  of  the  testator  take  vested, 
and,  consequently,  transmissible  interests  immediately  upon  the 
testator's  death ;  and  all  who  come  in  esse  before  the  particular 
estates  end,  and  the  limitation  takes  effect  in  possession,  are  to  be 
let  in,  and  take  a  vested  interest  as  soon  as  they  come  in  esse. 

Carver  v.  Oakley,  4  Jones^  Eq.  85 ;  Haw-  barred,  was  the  proper  time  for  its  forma- 

kins  V.  Everett,  5  Jones  Eq.  45  ;   Bowers  tion  and  for  excluding   all  grandchildren 

K.  Porter,  4  Pick.  198  ;  Moore  w.  Dimond,  subsequently  born.     Howland  w.  Rowland, 

4  K.  I.  121.     Where  a  testator  bequeathed  11  Gray,  469.     The  fact  that  payment  of 

a  certain   sum   in  trust  for   each  of  his  legacies  is   by  law.  postponed  for   a   year 

grandchildren,  who  should   be  living  at  from  the  testator's  death  does  not  enlarge 

the  time  of  his  decease,  or  be  born  after-  the  class  of  objects.     Hagger  v.  Payne,  23 

wards,  it  was  held  that  the  gift  to  after  Beav.  479.    But  where  the  testator  by  his 

born  grandchildren  must  yield  to  the  tes-  will  directs  a  postponement  for  one  year, 

tator's  general  intent,  apparent  in  his  will,  it  has  been  held  that  a  child  born  during 

that  his  own  children  should  enjoy  the  that  period  will  be  included.    Bailey  v. 

residue  in  their  lifetime;  that  the  time  for  Wagner,  2  Strobh.  Eq.  1.] 
the  formation  of  the  residue,  which  the        (b)  2  Jarman  on  Wills,  84,  85.     So  in 

testator  had  bequeathed  to  his  children,  to  the  case  of  a  gift  preceded  by  an  anterior 

part  of  them  in  trust,  and  to  the  rest  ab-  interest,  if  there  be  no  object  at  the  time  of 

solutely,  must,  therefore,  be  limited ;  and  the  vesting  in  possession,  all  the  children 

that  the  time  of  filing  a  bill  by  the  ex-  subsequently  born  will,  it  should  seem,  be 

ecutors  for  the  instructions  of  the  court,  let  in,  unless  the  terms  of  the  gift  restrict 

five  years  after  the  testator's  death,  and  it  to  a  narrower  class  of  objects.    lb.  96. 
after  all  claims  against  the  estate  were        (o)  1  Turn.  &  Russ.  310. 
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and  they  and  their  *  representatives  will  take  as  if  they  had  been 
in  esse  at  the  testator's  death,  (^d} 

It  is  a  doctrine,  with  respect  to  wills  of  real  estate,  according  to 
what  is  usually  called    "  iJhe  rule  in  Wild's  case,"  (e')   Bequest  to 

A.  and  his 

that  where  lands  are  devised  to  a  man  and  Ms  children,   children. 
he  having  none  at  the  time  of  the  devise,  the  word  "  chil-  S"'® )° 

°  ...  Wild's 

dren  "  must  be  taken  as  a  word  of  limitation,  and  he   case : 
shall  take  an  estate  tail ;  (e^)  but  if  be  has  any  children  living  at 
the  time  of  the  devise,  the  word  "  children  "  must  be  taken  as  a 
word  of  purchase  (which  it  naturally  is)  and  they  will  take  a  joint 
estate  with  him.  (e^) 

But  it  is  by  no  means  settled,  whether  this  rule  is  or  is  not 


(d)  Hatch  V.  Mills,  Eden,  342 ;  Bald- 
win V.  Karver,  Cowp.  309 ;  Attorney  Gen. 
V.  Crispin,  1  Bro.  C.  C.  386 ;  Devisme  v. 
Mello,  1  Bro.  C.  C.  537 ;  Lincoln  u.  Pel- 
ham,  10  Ves.  166  ;  Walker  i,.  Shore,  10 
Ves.  122;  Roe  w.  Perry n,  3  T.  E.  484; 
Doe  I;.  Dorvell,  5  T.  R.  518;  Taylor  v. 
Langford,  3  Ves.  119  ;  Meredith  v.  Mere- 
dith, 10  East,  503  ;  Halifax  v.  Wilson,  18 
Ves.  168;  Walker  w.  Main,  1  Jac.  &  W. 
1  ;  Right  V.  Creber,  5  B.  &  C.  866 ;  Doe 
V.  Prigg,  8  B.  &  C.  231, 235,  236  ;  Strother 
V.  Dutton,  1  De  G.  &  J.  675 ;  [Moore  v. 
Weaver,  16  Gray,  305  ;  Moore  v.  Dimoud, 
5  R.  I.  121,  129;  Bowers  v.  Porter,  4 
Pick.  198  ;  Pike  v.  Stephenson,  99  Mass. 
188;  Butterfield  i;.  Haskins,  33  Maine, 
392  ;  Annable  v.  Patch,  3  Pick.  360;  Tea- 
ton  V.  Roberts,  28  N.  H.  459 ;  Bullock  v. 
Bullock,  2  Dev.  Eq.  316;  Napier  v.  How- 
ard, 3  Kelley  (Geo.),  202 ;  Shinn  v.  Mot- 
ley, 3  Jones  Eq.  491  ;  Wessenger  v.  Hunt, 
9  Rich.  Eq.  464 ;  Feit  v.  Vanatta,  6  C.  E. 
Green,  86;  Tayloe  v.  Mosher,  29  Md. 
445 ;  Cooper  v.  Hepburn,  15  Grattan, 
558 ;  Hamletts  v.  Hamletts,  12  Leigh, 
350  ;  Turner  v.  Patterson,  5  Dana,  296  ; 
Walters  v.  Crutcher,  15  B.  Mon.  10; 
Nichols  V.  Denny,  37  Miss.  65 ;  Rosa  v. 
Drake,  37  Penn.  St.  375;  Pemberton  v. 
Parke,  5  Binn.  606 ;  Carpenter  v.  Scher- 
merhorn,  2  Barb.  Ch.  320 ;  Handbury  v. 
Doolittle,  38  111.  206;  Heater  v.  Van 
Auken,  1  McCarter  (N.  J.),  159 ;  Night- 


ingale ti.  Bnrrell,  15  Pick.  114;  Wheat- 
land V.  Dodge,  10  Met.  504 ;  Parkman  v. 
Bowdoin,  1  Sumner,  359 ;  Miller  v.  Hart, 
12  Geo.  359  ;  HilUary  v.  Hilliary,  26  Md. 
275  ;  Merrymans  v.  Merryman,  5  Munf. 
440;  Lachland  w.  Downing,  U  B.  Mon. 
33.] 

(e)  6  Co.  16  6,  17  b. 

(el)  [Story  J.  in  Parkman  v.  Bowdoin, 
1  Sumner,  364  ;  Shaw  C.  J.  in  Nightin- 
gale V.  Burrell,  15  Pick.  114  ;  Wilde  J.  in 
Wheatland  v.  Dodge,  10  Met.  504  ;  Miller 
V.  Hart,  12  Geo.  359  ;  Hilliary  v.  Hilliary, 
26  Md.  275 ;  Underbill  u.  Roden,  L.  R.  2 
Ch.  D.  494.  In  Carr  v.  Estill,  16  B.  Mon. 
309,  the  court  refused  to  follow  the  rule 
in  Wild's  case.  It  has  never  been  followed 
in  Tennessee.  Turner  b.  Ivie,  5  Heisk. 
(Tenn.)  222.  See  Jones  v.  Jones,  2  Beas- 
ley  (N.  J.),  236  ;  Haldeman  v.  Haldeman, 
40  Penn.  St.  29 ;  Jackson  v.  Coggin,  29 
Geo.  403  ;  Gilpin  v.  Williams,  25  Ohio  St. 
283.  In  many  of  the  American  States, 
estates  tail  have  been  abolished  and  con- 
verted into  fees  simple;  and  in  others, 
easy  methods  of  changing  estates  tail  into 
fees  simple  have  been  provided  by  stat- 
utes.] 

(e2)  [Hathaway  v.  Leary,  2  Jones  Eq. 
264.  But  the  fact  that  there  is  at  the 
time  of  the  devise  a  child  of  the  devisee 
en  ventre  sa  mh'e^  does  not  take  the  case 
out  of  the  rule.  Roper  v.  Roper,  L.  R.  3 
C.  P.  32,  35.     See,  as  to  the  statement  in 
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applicable  to  wills  of  personal  estate,  (/)  as  to  which  it  is  estab- 
lished, that  an  absolute  interest  will  pass  by  terms  which,  if  em- 
ployed with  respect  to  real  property,  would  create  an  estate 
tail.  (^)  The  rule  appears  to  have  been  applied,  so  as  to  give  the 
parent  an  absolute  interest,  where  there  have  been  no  children  at 
the  date  of  the  will  or  the  death  of  the  testator ;  (Ji)  though  it 
seems  sometimes  to  have  been  laid  down,  that,  in  such  a  case,  the 
parent  shall  take  *  only  a  life  interest,  with  remainder  to  his  chil- 
dren, if  any  should  be  subsequently  born,  (i)  And  where  there 
have  been  children  living  at  the  date  of  the  will,  they  have  been 
held  to  take  the  whole  interest  jointly  with  their  parents,  and 
with    any  other   children  born   before  the  testator's  death  ;  (Jc) 


the  text,  Sherman  v.  Angel,  1  Bailey  Ch. 
361  ;  Johnson  v.  Johnson,  1  McMuUan, 
345.] 

(/)  See  Stokes  v.  Heron,  12  CI.  &  Fin. 
161 ;  2  Dr.  &  W.  89,  107.  In  Audsley  v. 
Horn,  26  Bear.  195 ;  1  De  G.,  F.  &  J.  226, 
Lord  Campbell  C.  deliberately  held  that 
the  rule  did  not  apply  to  personal  estate. 
The  rule  is  explained  in  Webb  v.  Byng, 
2  Kay  &  J.  669,  and  Byng  v.  Byng,  10 
H.  L.  Cas.  171.  It  was  held  in  Griere  v. 
Grieve,  L.  R.  4  Eq.  Cas.  180,  that  the  rule 
was  not  inflexible.  [And  in  Vanzant  v. 
Morris,  25  Ind.  285,  that  bequests  of  per- 
sonalty as  well  as  devises  of  realty  come 
within  the  rule  of  "Wild's  case,  and  a  be- 
quest to  A.  and  his  children,  if  A.  has  no 
children,  is  an  absolute  gift  to  A.  See 
Jenkins  v.  Hall,  4  Jones  Eq.  334.] 

(g)  See  post,  1106;  [Vanzant  v.  Morris, 
25  Ind.  285;  Cleveland  (/.  Spilman,  25 
Ind.  95.] 

(A)  Pyne  v.  Franklin,  5  Sim.  458 ;  Read 
V.  Willis,  1  Coll.  86 ;  Scott  v.  Scott,  15 
Sim.  47;  Snowball  v.  Proctor,  2  Y.  & 
Coll.  C.  C.  478.  But  a  bequest  of  per- 
sonal estate  to  Charles  "  and  to  his  first 
and  other  sons  after  him  in  the  usual 
mode  of  succession,"  is  only  a  gift  for 
life.  Sparling  u.  Parker,  29  Beav.  450. 
But  see  Tyrone  v.  Waterford,  1  De  G.,  F. 
&  J.  613. 

(i)  Paine  v.  Wagner,  12  Sim.  188,  per 
Shadwell  V.  C;  2  Dr.  &  W.  107,  per 
[1094] 


Sugden  C.  of  Ireland.  See,  also,  Bain  v. 
Lescher,  11  Sim.  397  ;  Robinson  v.  Hunt, 
4  Beav.  450  ;  Audsley  v.  Horn,  26  Beav. 
195;  S.  C.  1  De  G.,  F.  &  J.  226;  Arm- 
strong !>.  Armstrong,  L.  R.  7  Eq.  Cas. 
1018  ;  In  re  Owen's  Trusts,  L.  R.  12  Eq. 
Cas.  316. 

(/t)  De  Witte  v.  De  Witte,  11  Sim.  41  ; 
Pain  !).  Wagner,  12  Sim.  184;  Beales  v. 
Crisford,  13  Sim.  592 ;  Crockett  v.  Crock- 
ett, 2  Phill.  C.  C.  555,  per  Lord  Cotten- 
ham ;  Bustard  v.  Saunders,  7  Beav.  92  ; 
Gordon  y.  Whieldon,  11  Beav.  170;  At- 
cheson  v.  Atcheson,  lb.  485 ;  [Mason  v. 
Clarke,  17  Beav.  130 ;  Cunningham  v. 
Murray,  1  De  G.  &  S.  366  ;  Combe  v. 
Hughes,  L.  R.  14  Eq.  415 ;  Jones  u. 
Jones,  i  Beasley  (N.  J.),  236  ;  Hoyle  w, 
Jones,  35  Geo.  40 ;]  Ncwill  v.  Newill,  L. 
R.  12  Eq.  Cas.  432 ;  S.  C.  L.  R.  7  Ch. 
App.  253,  reversing  the  decision  of  Ma- 
lins  V.  C. ;  [Kelly  C.  B.  in  Roper  v.  Ro- 
per, L.  R.  3  C.  P.  35.]  If  the  gift  be  to  A. 
and  B.  and  their  children,  A.  and  B.  will 
take  but  one  share.  11  Beav.  170,  485; 
[Jones  V.  Jones,  2  Beasley  (N.  J.),  236. 
In  Annable  v.  Patch,  3  Pick.  360,  there 
was  a  devise  of  "  all  the  remainder  of  my 
estate,  both  real  and  personal,  to  my 
daughter  S.  A.  and  the  children  born  of 
her  body,  including  all  my  wife  has  the 
improvement  of  during  her  life  after  her 
decease.''  S.  A.  had  three  children  when 
the  will  was  made,  and  a  fourth  was  born 
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though  in  this  case  also,  slight  circumstances  in  the  context  ap- 
pear to  have  been  thought  sufficient  to  justify  the  court  in  hold- 
ing that  the  parent  shall  take  for  life,  with  remainder  to  his 
children  ;(Z)  which  would  include  all  children,  both  those  born 
before  and  those  born  after  the  testator's  death,  (m) 

It  is  established,  ordinarily  speaking,  that  where  provisions  are 
made  for  younger  children  to  the  exclusion  of  an  eldest   ^'JJ^^Sff, 
son,  and  a  younger  son  becomes  an  eldest  before  the  time   ^hen  a 
of  vesting,   or,  according  to  the  language  used  in  som.e   ^^"^^^^0^. 
of  the  authorities,  before  the  time  of  distribution,  such   ^j^^'^f^^^ 
younger  son  is  to  be  excluded,  (w)     But  the  principle  of   excluded, 
these  cases  does  *  not  apply  to  a  younger  son  succeeding  to  the  re- 
Ycrsion  of  the  settled  estates  not  under  the  settlement  under  which 
the  portions  were  created,  but  by  descent,  (o)     In  one  case,  (^) 
Sir  T.  Plumer  M.  R.  was  of  opinion,  that  even  if  the  share,  by 
the  provisions  of  the  will,  vested  in  the  younger  child  at  the  age 
of  twenty-one,  and  he  attained  that  age,  yet,  nevertheless,  the  vest- 
ing would  be  sub  modo  only,  subject  to  be  devested,  and  under  the 


afterwards,  all  of  whom  survived  the  tes- 
tator, and  two  more  were  born  after  his 
decease ;  and  it  was  held  that  S.  A.  and 
her  four  children  living  at  the  time  of  the 
testator's  death  took  an  estate  together  in 
fee  simple  in  the  real  property  —  in  the 
part  in  which  the  widow  had  a  life  estate, 
a  vested  remainder  which  opened  to  let  in 
the  two  after  born  children,  and  in  the  rest, 
a  qualified  fee  so  limited  as  to  admit  their 
claims  by  way  of  executory  devise.  See 
Parker  v.  Converse,  5  Gray,  336,  339 ; 
Ballard  v.  Ballard,  41,  44  ;  ante,  1092,  and 
note  (a).] 

(l)  Crawford  v.  Trotter,  4  Madd.  361 ; 
Jeffrey  o.  Honeywood,  lb.  399 ;  Morse  v. 
Morse,  2  Sim.  485 ;  Vaughan  v.  Lord 
Headfort,  10  Sim.  639 ;  French  v.  Trench, 
11  Sim.  257 ;  [Sisson  v.  Seabury,  1  Sum- 
ner, 242  ;  Nebinger  v.  TJpp,  13  Serg.  &  R. 
68 ;  Carr  v.  Estill,  16  B.  Men.  309  ;  Shear- 
man V.  Angel,  1  Bailey  Eq.  357  ;  Dough- 
erty v.  Dougherty,  2  Strobh.  Eq.  63 ; 
Bridges  v.  Wilkins,  3  Jones  Eq.  342 ;  Fari- 
bault v.  Taylor,  5  Jones  Eq.  219  ;  Goss  v. 
Eberhart,  29  Geo.  546 ;  Furlow  v.  Merrill, 
23  Ala.  705 ;  Dunn  v.  Bank  of  Mobile,  2 
Ala.  152.]     Crockett  v.  Crockett,  2  Phill. 


C.  C.  555,  556,  per  Lord  Cottenham  ;  e.  g. 
if  there  be  any  superadded  words  which 
import  a  desire  that  the  property  should 
be  settled.  Mason  v.  Clarke,  17  Beav. 
126,  131.  See,  also,  11  Beav.  172;  Cor- 
mack  V.  Copous,  17  Beav.  397;  Dawson 
V.  Bourne,  1 6  Beav.  29. 

(m)  Leake  v.  Kobinson,  2  Meriv.  382  ; 
11  Sim.  237;  ante,  1092;  [Bowers  v.  Bow- 
ers, 4  Heisk.  (Tenn.)  293.] 

(n)  Chadwick  v.  Doleman,  2  Vern.  528  ; 
Teynham  u.  Webb,  2  Ves.  sen.  198,  210; 
Hall  V.  Hewer,  Ambl.  203 ;  Loder  v.  Loder, 
2  Ves.  sen.  526 ;  Broadmead  u.  "Wood,  1 
Bro.  C.  C.  77 ;  Lincoln  v.  Pelham,  10  Ves. 
166;  Bowles  v.  Bowles,  10  Ves.  177; 
Mathews  v.  Paul,  3  Swanst.  334  ;  S.  C. 
2  Wils.  C.  C.  64 ;  Savage  v.  Carroll,  1 
Ball  &  Beat.  265 ;  Davies  v.  Huguenin,  1 
Hemm.  &  M.  730 ;  Wood  a.  Wood,  L.  R. 
4  Eq.  Cas.  48;  In  i-e  Bay  ley's  Settlement, 
L.  R.  9  Eq.  Cas.  491 ;  [Miles  v.  Boyden,  3 
Pick.  213.] 

(o)  Sing  V.  Leslie,  2  Hemm.  &  M.  68. 

(p)  Mathews  v.  Paul,  3  Swanst.  340. 
See  Livesey  v.  Livesey,  13  Sim.  33,  43  ;  2 
H.  L.  Cas.  419. 
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condition  of  not  becoming  an  eldest  son.  (g')  In  a  subsequent 
case  (r)  it  was  li olden  by  Lord  Gififord  M.  R.  that  a  son  who, 
when  he  attained  twenty-one,  was  a  younger  child,  but  by  the 
subsequent  death  of  his  elder  brother,  in  the  lifetime  of  his  parents, 
had  become  an  eldest  son  before  the  time  fixed  for  the  payment 
of  the  younger  children's  portions,  was  entitled  to  his  share  of 
portions,  which  were  directed  to  vest  in  younger  sons  at  twenty- 
one,  though  not  payable  till  after  the  death  of  his  parents,  upon 
the  ground  that  there  was  enough  in  the  instrument  by  which 
the  portions  were  provided  to  show  that  the  character  of  the 
younger  child  was  to  be  ascertained  by  reference  to  *  the  time 
when  the  portions  vested,  and  not  to  the  time  when  they  became 
payable,  (s) 

In  some  cases  the  court  has  thought  itself  at  liberty  to  con- 
when  an  strue  terms  of  seniority  and  age,  when  applied  by  a  tes- 
sidered™"  tator  to  children,  as  referring  to  the  child  who  takes,  or 
chiidl^d  *^°^^  "^^^  take,  the  family  estate ;  though  this  can  only 
included.  })q  allowed  when  there  is  enough  on  the  face  of  the  will 
to  justify  such  a  mode  of  dealing  with  the  words,  (jf)  For  ex- 
ample, an  eldest  daughter  destitute  of  a  provision  has  been  con- 
sidered a  younger  child,  to  answer  the  general  intention,  though 

{q)  See,  however,  with  respect  to  the  (s)  See,  further,  on  the  question  who  is 
devesting  of  vested  shares.  Driver  v.  entitled  to  take  as  "  first  son  "  and  "  sec- 
Frank,  3  M.  &  Sel.  25  (S.  C.  in  error,  8  ond  son,"  Lomax  v.  Holmden,  I  Ves.  sen. 
Taunt.  468;  6  Price,  41);  Graham  v.  290,  294;  Hawkins  t;.  Hawkins,  9  Bing. 
Londonderry,  cited  2  Ves.  sen.  199.  765;  King  u.  Bennett,  4  M.  &  W.  36 ; 
Where  no  reason  is  shown  by  the  settle-  Adams  v.  Bush,  6  Bing.  N.  C.  164;  Lang- 
ment  for  excluding  the'eldest  son,  such  as  ston  v.  Langston,  8  Bligh  N.  S.  167  ;  [S. 
his  accession  to  another  estate,  the  share  C,  2  CI.  &  Fin.  194,  246,  247.  A  devise 
which  has  vested  in  the  younger  son  will  as  follows :  "  I  give  and  devise  to  my  son, 
not  be  devested  by  his  becoming  the  eld-  Mark  Dennett,  all  the  residue  of  my  es- 
est.  In  re  Theed's  Settlement,  3  Kay  &  tate,  to  descend  to  the  youngest  son  of 
J.  375.  It  has  been  held  by  Sir  J.  Kom-  his  body  begotten,  and  from  him  to  the 
illy  M.  R.  that  the  character  of  "  eldest  oldest  male  heir  of  said  youngest  son  of 
son  "  is  in  ordinary  cases  to  be  ascertained  his  body,  lawfully  begotten ;  and  in  fail- 
at  the  period  of  vesting  and  not  of  pay-  ure  of  such  issue,  then  to  the  heirs  of  said 
ment ;  Adams  v.  Beck,  25  Beav.  648  ;  Mark  Dennett  forever,"  must  be  construed 
Adams  v.  Adams,  25  Beav.  662 ;  and  his  to  give  Mark  Dennett  an  estate  for  life, 
honor  held  the  same  as  to  the  character  of  and  to  his  youngest  son  surviving  him  a 
"younger  child."  Adams  u.  Robarts,  25  contingent  remainder  for  life.  Dennett  w. 
Beav.  658.  See,  also,  In  re  Bayley's  Set-  Dennett,  40  N.  H.  498.] 
tlement,  L.  R.  6  Ch.  App.  590 ;  [Gardiner  {t}  Livesey  v.  Livesey,  2  H.  L.  Cas.  435, 
V.  Guild,  106  Mass.  25.]  by  Lord  Cottenham.    See,  also,  Bootle  v. 

(r)  Windham  v.  Graham,  1  Russ.  C.  C.  Scarisbrick,  1  H.  L.  Cas.  167. 
331. 
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not  falling  literally  within  the  description,  (m)  So  where  the 
only  issue  of  the  marriage  was  a  daughter,  it  was  held  that  she  was 
entitled  to  a  portion  provided  for  younger  children,  as  otherwise 
she  would  have  been  left  destitute,  the  real  estate  descending  in 
another  channel,  (v)  So  an  eldest  son  will  be  enabled  to  claim 
a  portion  as  a  younger  child,  when  the  family  estate  is  given  from 
him,  or  he  is  otherwise  unprovided  for.  (w)  But  this  "prodig- 
ious latitude  of  construction  "  (as  it  has  been  called)  is  only  allow- 
able when  the  testator  stands  in  the  relation  of  parent,  or  in  loco 
parentis,  to  the  children,  (x)  "  It  is  founded,"  *  said  Lord  Lang- 
dale,  in  Peacocke  v.  Pares,  (z/)  "  on  the  presumption  that  it  was 
intended  to  provide  for  all  the  children  of  the  marriage  ;  and 
this  presumption  ought  to  be  acted  upon  in  all  cases  in  which  a 
loss  of  provision  occurs  by  an  event  which  can  properly  be  sup- 
posed to  have  been  in  the  contemplation  of  those  by  whom  the 
settlement  was  made,  and  within  their  intention  to  provide  for. 
But  none  of  the  cases  go  the  length  of  deciding,  that  every  disap- 
pointment of  a  child's  provision,  from  whatever  cause  it  may  ai;ise, 
is  to  be  made  good  by  construction  upon  that  presumption."  (s) 
Another  instance  where  a  child  has  been  regarded  as  "Postim- 
being  within  a  description,  which  it  does  not  in  strict-   Xid; " 


(«)  Beale  </.  Beale,  1  P.  Wms.  244; 
Hall  «.  Luckup,  4  Sim.  5. 

(v)  Butler  v.  Duncomb,  1  P.  Wms. 
449. 

{w)  Emery  o.  England,  3  Ves.  232; 
Bake  0.  Doidge,  2  Ves.  sen.  203,  in  a 
note  to  Tyneham  v.  Webb,  1  Roper  Leg. 
57,  3d  ed.  See,  also,  Collingwood  v.  Stan- 
hope, L.  K.  4  H.  L.  43.  So  it  has  been 
held  that  the  representatives  of  an  eldest 
son,  who  attained  twenty-one  and  died 
before  the  period  of  distribution,  never 
having  become  entitled  in  possession  to 
the  settled  estate,  took  a  share  in  the  por- 
tions given  to  the  younger  sons.  Ellison 
V.  Thomas,  I  De  G.,  J.  &  S.  18,  reversing 
the  decision  in  2  Dr.  &  Sm.  14.  See,  also, 
Davies  u.  Huguenin,  1  Hemm.  &  M.  730, 
accord. 

(x)  Hall  V.  Hewer,  Ambl.  203  ;  Lyddon 
V.  Ellison,  19  Beav.  565.  However,  it  is 
said  in  2  Sugden  on  Powers,  293,  6th  ed., 
that  this  distinction  does  not  appear  to 
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be  attended  to  at  the  present  day.  But  it 
has  lately  been  acted  on  by  Wood  V.  C.  in 
Sandeman  v^.  Mackenzie,  1  Johns.  &  H.  613. 

{>/)  2  Keen,  599. 

(z)  In  this  case,  Lord  Langdale  pro- 
ceeded to  hold  that  a  second  son  becoming 
an  eldest  son,  but  prevented  from  taking 
under  the  settlement  by  a  recovery  suffered 
in  the  lifetime  of  the  elder  brother,  was 
excluded  from  a  share  in  the  portions. 
But  this  decision  is  directly  contrary  to 
that  of  Spencer  v.  Spencer,  8  Sim.  87 ; 
and  its  authority  was  denied  by  Wood  V. 
C.  in  Macourbrey  v.  Jones,  2  Kay  &  J. 
684,  where  his  honor  held  that  such  a  case 
fell  within  the  established  rule,  that  where 
that  intention  is  clear,  that  no  child  shall 
be  left  without  some  provision,  the  court 
is  at  liberty  to  admit  to  a  share  in  the  pro- 
visions made  for  younger  children  a  son, 
who,  though  he  may  have  become  the 
eldest,  does  not  become  entitled  to  the  set- 
tled estate. 
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when  child  ness  answer,  may  be  found  in  the  case  of  a  father  be- 

■lifetime  of  queathing  a  portion  to  a  child  m  ventre  sa  mere  ;  for  if 

within  this  a  father  gives  a  legacy  to  provide  for  such  a  child  by 

tion"^"  ti*®  term  of  a  "  posthumous  child,"  and  he  happen  to  sur- 


'  Chil- 
dren: " 
fran&chil- 
ren,  &c. 
cannot 
take  under 
this  de- 
scription. 


vive  its  birth,  it  will  still  be  considered  a  posthumous 
child  within  the  meaning  of  the  will,  (a) 

The  word  "  children  "  does  not,  in  its  proper  significa- 
tion, extend  farther  than  the  immediate  descendants  of 
the  persons  named ;  and,  consequently,  grandchildren, 
or  issue  generally,  are  not  ordinarily  included  in  that 
term.  (J) 

*  Their  inclusion,  however,  within  the  description  of  "  children," 
has  been  permitted  from  necessity  when  the  will  would  be  inop- 
erative, unless  the  sense  of  the  word  children  were  extended  be- 
yond its  natural  import ;  as  where  there  is  no  child  in  existence 
at  the  date  of  the  will,  (c) 

In  Lord  Orford  v.  Churchill,  (c?)  Sir  William  Grant  said  he 
"  never  knew  an  instance  where  there  were  children  to  answer  the 


(o)  Jaggard  u.  "Jaggard,  Prec.  Chanc. 
177;  [Mordecai  v.  Boylan,  6  Jones  (N. 
Car.)  Eq.  365.  A  provision  made  for  a 
child  en  ventre  sa  mere,  which  is  afterwards 
born  before  the  death  of  the  testator,  was 
held  not  to  extend  to  an  after  born  post- 
humous child,  although  the  division  of  the 
property  was  suspended  until  the  eldest^ 
son  became  twenty-one,  and  the  division 
was  to  be  made  between  "all  his  children 
now  born  or  to  be  born."  Burke  v. 
Wilder,  1  McCord  Ch.  551 ;  Richardson 
V.  Sinkler,  2  Desaus.  127.  See  ante,  1090, 
note  (r),  and  cases.] 

(6)  RadclifFe  v.  Buckley,  10  Ves.  195 ; 
4  Myl.  &  Cr.  60;  Moor  v.  Eaisbeck,  12 
Sim.  123 ;  Loring  u.  Thomas,  1  Dr.  & 
Sm.  497  ;  Martin  v.  Lee,  14  Moore  P.  C. 
142 ;  Pride  v.  Fooks,  3  De  G.  &  J.  252  ; 
Holland  v.  "Wood,  L.  R.  11  Bq.  Cas. 
91;  [Tayloe  v.  Mosher,  29  Md.  443; 
Moon  u.  Stone,  19  Grattan,  327;  Willis 
V.  Jenkins,  30  Geo.  168 ;  Tucker  v.  Stites, 
39  Miss.  213 ;  Houghton  v.  Kendall,  7 
Allen,  72,  76 ;  Gray  J.  in  Balcom  v. 
Haynes,  14  Allen,  205  ;  Sheets  v.  Grubbs, 
4  Mete.  (Ky.)  341 ;  Dickinson  v.  Lee,  4 


Watts,  82  ;  Hallowell  v.  Phipps,  2  Whart. 
376 ;  Scott  V.  Nehson,  3  Porter,  452 ;  Block 
V.  Block,  3  Missou.  594  ;  Ward  v.  Sutton, 
5  Ired.  Eq.  421 ;  Osgood  v,  Lovering,  33 
Maine,  464,  469 ;  Brokaw  v.  Peterson,  2 
McCarter  (N.  J.),  194  ;  Boylan  v.  Boylan, 
Phill.  (N.  C.)  Eq.  160 ;  Tipton  v.  Tipton,  1 
Cold.  (Tenn.)  252;  Eeit  v.  Vanatta,  6 
C.  E.  Green,  85 ;  Hone  v.  Van  Shaick,  8 
Comst.  540.] 

(c)  lb.;  Lord  Orford  v.  Churchill,  3 
Ves.  &  B.  69.  See,  also,  Crooke  v. 
Brookeing,  2  Vern.  198  ;  Gale  v.  Bennett, 
Ambl.  681 ;  Penn  v.  Death,  23  Beav.  73 ; 
Berry  v.  Berry,  3  GifF.  134  ;  [Smith's  case, 
2  Desaus.  123  n ;  Izard  v.  Izard,  2  Desans. 
308 ;  Brokaw  v.  Peterson,  2  McCarter 
(N.  J.),  194  ;  Crook  u.  Whitley,  7  De  G., 
M.  &  G.  495 ;  Ewing  «.  Handley,  4  Litt. 
349  ;  Drayton  v.  Drayton,  1  Desaus.  327; 
Phillips  V.  Beal,  9  Dana,  1 ;  Churchill 
V.  Churchill,  2  Mete.  (Ky.)  466 ;  Mowatt 
V,  Carow,  7  Paige,  328  ;  Willis  v.  Jenkins, 
30  Geo.  167 ;  Ward  v.  Sutton,  5  Ired.  Eq. 
421 ;  Mordecai  v.  Boylan,  6  Jones  Eq. 
365.] 

(d)  3  Ves.  &  B.  53. 
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proper  description,  that  grandchildren  were  permitted  to  share 
along  with  them."  (e) 

There  are,  however,  some  cases  which  must  be  regarded  as 
qualifying  this  doctrine,  viz,  those  in  which  it  has  been  held  that 
the  testator,  by  using  the  words  "  children  "  and  "  issue  "  indis- 
criminately, has  shown  his  intention  of  using  the  former  term  in 
the  sense  of  "  issue,"  so  as  to  entitle  grandchildren  to  take  under 

ifc.(/) 

When  a  legacy  is  given  by  will  to  a  daughter,  who  at  the  date 
of  the  will  has  never  been  married,  and  the  gift  is  made  "Unmar- 
to  be  conditional  upon  the  legatee  being  "  unmarried  "  daughter." 
at  a  given  time,  the  word  "  unmarried  "  may  properly  be  construed 
"  a  spinster,"  and  not  "  a  widow."  (^)  When  a  fund  is  given 
*  to  "  unmarried  daughters  "  in  a  class,  the  class  is  to  be  ascer- 
tained at  the  death  of  the  testator.  (K) 

(e)  See,  also,  in  support  of  this  rule,  the 
following  cases :  Crooise  v.  Brookeing,  2 
Vern.  107  ;  Reeves  v.  Brymer,  4  Ves.  692  ; 
EadclifFe  v.  Buckley,  10  Ves.  195  ;  [Ward 
u.  Sutton,  5  Ired.  Eq.  421  ;  Server  v. 
Berndt,  10  Penn.  St.  213.  "I  do  not 
know  any  case  in  which  it  has  been  held 
that  the  same  word  can  be  construed  to  in- 
clude persons  of  different  degrees  together 
in  the  same  class."  Lord  Cranworth  L.  C. 
in  Crook  v.  Whitley,  7  De  G.,  M.  &  G. 
495;  post,  U04,  note  (i).] 

(/)  Wyth  V.  Blackman,  1  Ves.  sen." 
196  ;  S.  C.  nomine  Wythe  u.  Thurlston, 
Ambl.  555  (and  cited  by  Lord  Alvanley, 
in  Davenport  v.  Hanbury,  3  Ves.  259) ; 
Gale  (J.  Bennett,  Ambl.  681 ;  Boyle  v. 
Hamilton,  4  Ves.  437 ;  RadclifFe  v.  Buck- 
ley, 10  Ves.  195.  See,  also,  James  v. 
Smith,  14  Sim.  214 ;  Harley  v.  Mitford, 
21  Beav.  280;  In  re  Crawhall's  Trust,  8 
De  G.,  M.  &  G.  480 ;  [Houghton  v.  Ken- 
dall, 7  Allen,  72,  76  ;  Bigelow  v.  Morong, 
103  Mass.  289 ;  Hughes  v.  Hughes,  12  B. 
Mon.  115  ;  Dunlap  v.  Shreve,  2  Duv.  334. 
Children  may  be  construed  "  issue ; "  Mer- 
rymans  v.  Merryman,  5  Munf.  440  ;  Prow- 
itt  V.  Rodman,  37  N.  Y.  42 ;  Scott  v.  Nel- 
son, 3  Porter,  455 ;  Barnitz's  Appeal,  5 
Penn.  St.  265 ;  and  may  be  interpreted  to 
include  "  grandchildren."  Osgood  v.  Lev- 
ering, 33  Maine,  464, 469,  and  cases  cited ; 


Neare  v.  Jenkins,  2  Yeates,  414  ;  Scott  v. 
Nelson,  3  Porter,  452.  Gift -to  "  children 
except  A."  and  A.  is  a  grandchild,  may 
include  "  grandchildren."  Pembertou  u. 
Parke,  5  Binn.  606  ;  Dunlap  v.  Shreve,  2 
Day.  334  ;  S.  P.  Brower  v.  Bowers,  1  Abb. 
(N.  Y.)  App.  Dec.  214 ;  S.  P.  Cromer  v. 
Pinckney,  3  Barb.  Ch.  475.  "  Sons  and 
daughters  "  in  a  will  may  include  grand- 
children. Archer  v.  Smith,  2  Desaus.  123, 
in  note.  "Brethren"  may  include  broth- 
ers and  sisters.  Terry  v.  Brunson,  1 
Rich.  Eq.  78.]  But  see  Lord  Orford  v. 
Churchill,  3  Ves.  &  B.  59,  for  an  instance 
where  the  word  "  issue  "  was  held  not  to 
enlarge  the  words  "  children  and  grand- 
children," so  as  to  let  in  a  great-grand- 
child. 

(g)  In  re  Saunders's  Trust,  3  Kay  &  J. 
156;  Heywood  u.  Heywood,  29  Beav.  9. 
But  "  unmarried  "  is  a  word  of  flexible 
meaning,  and  in  marriage  settlements  has 
frequently  been  construed  to  mean  "  wid- 
ow." In  re  Norman's  Trust,  3  De  G.,  M. 
&  G.  965 ;  Saunders's  Trust,  3  Kay  &  J. 
152  ;  Day  v.  Barnard,  1  Drew.  &  S.  351 ; 
fratt  V.  Mathew,  22  Beav.  328  ;  8  De  G., 
M.  &  G.  522 ;  Mitchell  v.  Colls,  1  Johns. 
674  ;  S.  C.  in  Dom.  Proc.  nomine  Clarke  v. 
Colls,  9  H.  L.  Cas.  601. 

(h)  Blagrove  v.  Coore,  27  Beav.  138. 

[1099] 


1184  OF   LEGACIES.  [PT.  III.  BK.  III. 

Natural  children,  having  acquired  the  reputation  of  being  the 
"  Chil-^  children  of  a  particular  person,  prior  to  the  date  of  the 
when  nat.  wiU,  are  Capable  of  taking  under  the  description  of  "  chil- 
drenlre"  dren."  («)  And  they  may  take  in  classes  of  children 
within  this  "legitimate  or  illegitimate."  (/ )  But  the  will  itself 
tion.  must  show  the  testator's  intention  to  include  them  under 

this  description,  either  by  express  designation,  or  by  necessary  im- 
plication. (Jc)  For  otherwise  the  term  child,  son,  or  issue  must  be 
understood  to  mean  legitimate  child,  son,  or  issue.  Q)  And  no 
extrinsic  evidence  can  be  received,  except  to  prove  the  fact  of 
illegitimate  children  having  at  the  date  of  the  will  acquired  the 
reputation  of  being  the  children  of  the  testator,  or  the  person 
named  in  the  will,  (m)  and  that  the  testator  knew  that  fact,  and 
the  state  of  the  family,  (oi) 

Again,  it  is  a  rule  (though  not  an  invariable  one),  that  wherever 
the  general  description  of  children  in  a  will  will  include  legitimate 
children,  it  cannot  also  be  extended  to  illegitimate  children  ;  in 
other  words,  where  there  are  legitimate  children  to  answer  the 
description  of  "  children,"  the  rule  of  law  is,  that  legitimate  chil- 
dren only  will  take,  (w^)  Thus,  in  Bagley  v.  MoUard,  (o)  a  tes- 
tator devised  a  leasehold  in  trust  for  his  "  grandchild,  Elizabeth, 
the  only  surviving  child  of  his  son  William,"  and  gave  the  resi- 
due of  his  property,  after  the  death  of  his  wife  and  daughter,  to 
all  the  *  children  of  his  sons  James  and  William,  and  of  his  daugh- 

(i)  Wilkinson   v.  Adam,  I    Ves.  &  B.  '  man  </.  Angel,  1  Bailey  Eq.  351 ;  Kent  v. 

422,  454  ;  Lepine  v.  Bean,  L.  B,.  10  Bq.  Barker,  2  Gray,  535 ;  Gardner  v.  Heyer,  2 

160  ;  Barlow  v.  Orde,  L.  E.  3  P.  C.  164;  Paige,  11.] 

Crook   a.  Hill,   L.  R.  6    Ch.  App.  311;  (m)  Wilkinson  v.  Adam,  1    Ves.  &  B. 

[Hughes  u.  Knowlton,  37  Conn.  429 ;  In  422 ;   Swaine  u.  Kennerley,  1  Ves.  &  B. 

re  Ayles's  Trust,  1  Ch.  D.  282;  Laker  v.  469  ;  [Gardner  v.  Heyer,  2  Paige,  11 ;  Col- 

Hordern,  1  Ch.  D.  644.]  lins  v.  Hoxie,  9  Paige,  88 ;  Shearman  v. 

(j  )  Barnett  v.  Tugwell,  31  Beav.  232.  Angel,  1  Bailey  Eq.  351 ;  Cooley  u.  Dewey, 

(k)  Wilkinson   v.  Adam,  1  Ves.  &  B.  4  Pick.  93  ;  Brewer  u.Blongher,  14  Peters, 

462  ;    In  re  Standley's  Estate,  L.  R.  5  Eq.  178 ;  Heath  v.  White,  5  Conn.  228 ;  Fer- 

303  ;  [Gardner  v.  Heyer,  2  Paige,  11  ;  Col-  guson  v.  Mason,  2  Sneed,  618;  Laker  v. 

lins  u.  Hoxie,  9  Paige,  88 ;  Shearman  v.  Hordern,  1  Ch.  D.  644. 

Angel,  1  Bailey  Eq.  351.]  (n)  Gill  v.  Shelley,  2  Euss.  &  M.  336. 

(I)  Wilkinson  w.  Adam,  1  Ves.  &B.  462  ;  Such  evidence  is  not  only  admissible  but 

Darrant  v.  Field,  5  De  G.  &  Sm.  343 ;  In  re  it  is  necessary.    Ee  Herbert's  Trusts,  1 

Wilson's  Trusts,  L.  R.  1  Eq.  247;  [In  re  Johns.  &  H.  121 ;  [Heater  v.  Van  Auken 

Ayles's  Trust,  L.  R.  1  Ch.  D.  282  ;  Dorin  1  McCarter  (N.  J.),  159.] 

K.  Dorin,  L.  R.  7  H.  L.  576;  Cromer  v.  {n}]  [Heater  j;.  Van  Auken,  1  McCarter 

Pinckney,  3  Barb.  Ch.  475 ;  Heater  v.  Van  (N.  J.),  159  ;  ante,  1098,  and  note  (e).] 

Auken,  1  McCarter  (N.  J.),  159  ;  Shear-  (o)  1  Euss.  &  M.  581. 
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ter  Sarah,  in  equal  shares.  Elizabeth  was  illegitimate,  and  Wil- 
liam had  no  other  child.  And  it  was  held  by  Sir  J.  Leach  M.  R. 
that  Elizabeth  did  not  take  any  share  of  the  residue.  So  in  Era- 
ser V.  Pigott,  (^)  John  Eraser  bequeathed  a  sum  of  stock  in 
certain  events  to  his  grandchildren,  being  children  of  his  sons, 
William  and  John,  whether  born  in  wedlock  or  not.  And  after 
certain  specific  bequests,  he  gave  the  residue  of  his  personal  estate 
to  his  sons  William  and  John,  as  tenants  in  common ;  but  if  either 
of  them  should  die  in  his  (the  testator's)  lifetime,  the  moiety  of 
such  deceased  son  should  go  to  his  children ;  but  if  both  of  his 
sons  should  die  in  his  lifetime,  then  he  gave  such  residue  to  and 
among  all  their  children  as  tenants  in  common.  The  testator's 
two  sons  died  in  his  lifetime,  one  leaving  legitimate  and  illegiti- 
mate children,  the  other  illegitimate  children  only.  And  it  was 
held  by  Lord  Lyndhurst  C.  B.  that  the  legitimate  children  of  the 
son  having  both  descriptions  of  children,  and  the  illegitimate  chil- 
dren of  the  other  son  took  the  residue,  and  that  the  illegitimate 
children  of  the  first  mentioned  son  took  no  interest. 

If,  however,  the  testator  plainly  refers  to  given  individuals,  and 
it  be  clear,  from  the  language  he  uses,  that  they  are  described  by 
the  word  "  children  "  (e.  g.  where  in  enumerating  his  children 
he  names  one  who  is  a  bastard,  and  then  makes  a  gift  to  his  "  said 
children  "),  there  is  no  rule  of  law  which  precludes  the  court  from 
giving  effect  to  the  intentions  of  the  testator,  (^q)  So,  where  the 
gift  was  to  the  "children"  of  "the  late  A.  B.,"  who  had  died 
leaving  *  two  children,  of  whom  one  was  legitimate,  and  the  other 
illegitimate,  the  illegitimate  child  was  held  to  be  included,  other- 
wise it  was  impossible  to  give  a  meaning  to  the  word  "  children  " 
in  the  plural,  (r)  So,  where  the  gift  was  to  the  "  children  "  of  one 
whom  the  testator  mentioned  as  already  dead,  and  who  left  none 

(p)  1   Younge,  354.    Shadwell  V.  C.  HI  ;  Allen  t).  Webster,  2  Giff.  177 ;  Cook 

dissented  from  this  decision,  in  James  o.  v.  Whitley,  7  De  G.,  M.  &  G.  494,  by  Lord 

Smith,  14  Sim.  216.     And  as  far  as  it  af-  Cranworth. 

firmed   the  admission  of  the   illegitimate  (r)  Gill  v.  Shelley,  2  Russ.  &  My.  336 ; 

children  to  a  share  in  the  residue,  it  has  Leigh  w. Byron,  1  Sra.  &  G.  486;  Edmunds 

been  regarded  as  overraled.    In  re  Over-  v.  Pessey,  29  Beav.  233.     In  these  cases  it 

hill's  Trusts,  1  Sm.  &  G.  362.  should  seem  that  there  ought  to  be  ex- 

(q)  Evans  v.  Davies,  7  Hare,  498  ;  Mere-  trinsic  evidence  that  the  testator  knew  the 

dith  V.  Farr,  2  Y.  &  Coll.  C.  C.  525  ;  Owen  state   of   the   family.    In   re    Herbert's 

w.  Bryant,  2  De  G.,  M.  &  G.  697  ;  Hartley  Trusts,  1  Johns.  &  H.  121;  ante,  1099, 

V.  Tribber,  16  Beav.  510  ;  Worts  v.  Cubitt,  note  (n). 
19  Beav.  421  ;  Tugwell  v.  Scott,  24  Beav. 
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but  illegitimate  children,  they  have  been  deemed  to  be  intended 
as  the  objects  of  the  gift ;  for  otherwise  there  would  be  nothing 
for  the  will  to  operate  on.  (s) 

The  principal  cases  in  which,  in  conformity  to  the  above  rules, 
natural  children  have  been  held  to  be  included  in  the  description 
of  "  children,"  (t)  and  those  in  which  the  intention  of  the  testa- 
tor has  been  held  not  sufficiently  manifested  in  their  favor  on  the 
will  to  admit  them,  (m)  will  be  found  collected  in  the  notes  below. 

*  A  natural  child  cannot  take  as  the  issue  of  a  particular  father, 

S'"*'     until  it  has  acquired  the  reputation  of  being  the  child 

when  un-     of  that  person,  which  cannot  be  before  its   birth.  («.) 

dren  can"     Hencc,  natural  children,  unborn  at  the  date  of  the  will, 

take  under   ^nd  described  as  the  children  of  the  testator,  or  of  an- 

this  de-  ' 

scription.  other  man,  to  be  born  of  a  particular  woman,  cannot 
take  under  that  description,  (w)    And  a  prospective  gift  to  future 

(s)  Woodhouselee  «.  Dalrymple,  2  overruled.  I  Sm.  &  G.  362;  Clifton  v. 
Meriv.  419 ;  2  De  G.,  M.  &  G.  703  ;  Dil-    Goodbun,  L.  R.  6  Eq.  Gas.  278  ;  Holt  v. 


ley  V.  Matthews,  11  Jur.  N.  S.  425.    The 
construction,  it  should  seem,  would  be  dif- 


Siudrey,  L.  B.  7  Eq.  Gas.  170, 174  ;  Crook 
i>.  Hill,  L.  R.  6  Ch.   App.  311.     But  see 


ferent, if  the  parent  were  alive;  for  then    Dilley  v.  Matthews,  11  Jur.  N.  S.  425,  by 
legitimate  children  might  be  born  before    Wood  V.  C. ;  [Crook  v.  Hill,  L.  R.  3  Ch. 


the  testator's  death.     See  Gabb  u.  Pren- 
dergast,  1  Kay  &  J.   439.     [But  where  a 


D.  773.] 

(u)  Cartwright  v.  Vawdry,  5  Ves.  530  ; 


testator,  having  three  illegitimate  daugh-  Osmond  v.  Tindall,  5  Ves.  534  c,  2d  ed. ; 
ters  and  a  son,  gavp  a  certain  sum  to  the  Godfrey  v.  Davis,  6  Ves.  43 ;  Harris  v. 
son,  naming  him,  and  certain  other  sums  Lloyd,  1  Turn.  &  Russ.  310;  Mortimer  v. 
to  his  daughters,  and  a  certain  amount  West,  3  Russ.  C.  C.  370 ;  Dover  v.  Alex- 
per  annum  to  the  mother  of  the  children    ander,  2  Hare,  275  ;  In  re  Overhill's  Trust, 

1   Sm.  &  G.  362 ;  Kelly  v.  Hammond,  26 

Beav.   36  ;   Mason   v.  Bateson,  26  Beav. 

404 ;  Edmunds  v.  Fessey,  29  Beav.  233 ; 

Pratt  V.  Mathew,  22  Beav.  328;  In  re 


by  name,  it  was  held  that  the  illegitimate 
daughters  took  under  the  gift  to  daugh- 
ters ;  the  testator  never  having  been  mar- 
ried.    Gardner  u.  Heyer,  2  Paige,  11.] 

(t)  Wilkinson  v.  Adam,  1  Ves.  &  B.  422  ;    Wells's  Estate,  L.  B.  6  Eq.  Cas.  599  ;  Paul 
S.  C.  confirmed  in  Dom.  Proc.  12  Price,    v.  Children,  L.  R.  12  Eq.  Cas.  17 ;  [Collins 


470 ;  Blundell  v.  Dunn,   cited   1   Madd. 
433 ;  Lord  Woodhouselee  v.  Dalrymple,  2 


V,  Hoxie,  9   Paige,   88 ;   Heater  v.  Van 
Auken,  1  McCarter  (N.  J.),  164 ;  Ferguson 


Meriv.  419 ;  Bayley  v.  Snelham,  1  Sim.  &    v.  Mason,  2  Sneed,  625 ;  Kirkpatrick  v. 


Stu.  78;  Meredith  v.  Farr,  2  Y.  &  Coll. 
C.  C.  525 ;  Gill  V.  Shelley,  2  Russ.  &  M. 
336;  Evans  ».  Davies,  7  Hare,  498;  Owen 
V.  Bryant,  2  De  G.,  M.  &  G.  697 ;  Hartley 
V.  Tribber,  16  Beav.  510;  Worts  v.  Cu- 
bitt,  19  Beav.  421 ;  Leigh  v.  Byron,  1  Sm. 
&  G.  486 ;  Allen  v.  Webster,  2  GifF.  677. 
See,  also.  Barlow  v.  Orde,  L.  R.  4  P.  C. 
164, 188.  The  case  of  Beachcroft  a.  Beach- 
croft,  1  Madd.  430,  has  been  treated  as 
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(v)  Co.  Lit.  3  b ;  Pratt  v.  Mathew,  22 
Beav.  328. 

(w)  Metham  v.  Duke  of  Devon,  1  P. 
Wms.  529.  See  Arnold  v.  Preston,  18 
Ves.  288 ;  Lomas  v.  Wright,  2  My.  &  K. 
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illegitimate  children  of  a  woman  is  wholly  void,  as  contra  bonos 
mores,  (x) 

So  a  legacy  to  a  natural  child  en  ventre  sa  mere,  under  the  de- 
scription of  the  child  of  the  testator,  or  of  another  man,  cannot 
be  supported  ;  because,  since  the  identity  of  the  father  cannot  be 
proved  by  reputation,  it  can  only  be  ascertained  by  evidence  such 
as,  being  contrary  to  the  public  decency,  the  law  will  not  ad- 
mit. («/) 

But  if  the  bequest  be  to  a  natural  child,  of  which  a  particular 
woman  is  enceinte,  without  reference  to  any  person  as  the  father, 
this  difficulty  does  not  exist,  and  the  legacy  will  be  supported,  (a) 
So  where  the  testator  expresses  his  belief  that  a  natural  child  en 
ventre  sa  mere  is  his,  and,  proceeding  on  such  belief,  provides  for 
it,  the  bequest  should  be  sustained  ;  for  in  such  case,  as  the  testa- 
tor chooses  to  assume  the  fact,  and  to  act  upon  the  foundation  of 
his  belief,  there  is  no  uncertainty  in  the  object ;  since,  whether  it 
was  or  was  not  the  child  of  the  testator,  he  meant  to  provide  for 
it,  as  the  child  of  the  mother  described,  (a) 

*  2.  "  Grandchildren."     Lord  Northington  seems  to  have  been 
of  opinion,  in  the  case  of  Hussey  v.  Berkley,  (5)  that  g.  Grand- 
the  word  "grandchildren"  would,  without  further  ex-   children: 
planation,  comprehend  great  grandchildren.    But  the  case  of  Lord 
Orford  v.  Churchill,  (c)  is  an  authority  to  the  contrary,    when  great 
And  it  seems  but  reasonable,  that  if  the  word  "  chil-  frenin-'" 
dren  "  does  not  include  grandchildren  (as  we  have  seen)   tM^ae-" 
the  term  "  grandchildren  "  should  not  comprise  children   scription. 
next  to  them  in  descent,  (i^)     The  several  distinctions  which  have 
been  mentioned  in  regard  to  the  enlargement  of  the  word  "  chil- 
dren "  seem  applicable  to  a  bequest  to  grandchildren  ;  so  that  if 
it  appear  from  the  will  that  the  word  "  grandchildren  "  was  not 
used  in  its  proper  sense,  but  for  the  purpose  of  embracing  all 

{x)  Medworth  v.  Pope,   17  Beav.  71.  Wilson,  1 7  Ves.  532 ;  [Pratt  w.  Flamer,  5 

See,  also,  Pratt  v.  Mathew,  22  Beav.  328.  Harr.  &  J.  10.] 

iy)  Earle  v.  Wilson,  17  Ves.  528,  .532;  (o)  Gordon  v.  Gordon,  1  Meriv.  141  ; 

[Crook  V.  Hill,  L.  R.  3  Ch.  D.  773.]   And  Holt  v.  Sindrey,  L.  R.  7  Eq.  Cas.  170. 

see  1  Ves.  &  B.  446 ;  Wilkinson  v.  Wil-  (b)  2   Eden,   196  ;    S.    C.   Ambl.    603, 

kinson,  1  Y.  &  Coll.  C.  C.  657.  nomine  Hussey  v.  Dillon. 

(z)  Gordon  v.  Gordon,  1  Meriv.  141 ;  (c)  3  Ves.  &  B.  59. 

Evans  v.  Massey,  8  Price,  22 ;  Dawson  v.  {d}  I  Rop.  Leg.  69,  3d  ed.     See,   ace, 

Dawson,  6  Madd.  292.    And  see  the  ob-  the  judgment  of  Lord  Cottenham,  in  San- 

servation  of  Sir  Wm.  Grant,  in  Earle  v.  derson  v.  Bayley,  4  Myl.  &  Cr.   60 ;  and 

Waring  v.  Lee,  8  Beav.  247. 
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the  descendants  of  the  persons  described,  it  will  have  this  ef- 
fect. (cZi) 

A  grandchild  hy  marriage  is  not  entitled  under  the  description 
of  grandchildren,  (e) 

3.  "  Wife."     A  bequest  by  a  husband  to  his  "  beloved  wife," 
,         „  not  mentioning  her  by  name,  applies  exclusively  to  the 

individual  who  answers  the  description  at  the  date  of  the 
will,  and  is  not  to  be  extended  to  an  after  taken  wife.  (/) 

Where  there  was  a  bequest  of  the  income  of  a  fund  equally  be- 
tween "  my  brother  W.  S.  and  his  wife  Jane"  and  "  my  sisters 
M.  N.  and  S.  S.,  during  their  lives  and  the  life  of  the  survivor," 
it  was  held  that  W.  S.  and  wife  took  two  fourths,  and  not  one 
third.  (^) 

*  The  question  whether  a  woman  can  take  as  a  legatee  by  the 
name  of  the  "  wife  "  of  such  a  one,  when  in  truth  she  is  not  his 
lawful  wife,  will  be  considered  hereafter.  (K) 

4.  "  Nephews  and  nieces."  (h}')  The  principles  already  stated 
4.  "  Neph-    -^ith  respect  to  the  restriction  and  enlargement  of  the 

ews  and  ^    .  _  =" 

nieces."  terms  "  children  "  and  "  grandchildren,"  apply  to  the 
words  "  nephews  and  nieces."  Therefore  great  nephews  and 
great  nieces  are  not  ordinarily  to  be  considered  as  comprehended 
in  that  description,  (i)     Nor  will  the  expression  "  grandnephews 

(cp)    ["  Children    and    grandchildren  "  a  similar  question  may  occur  in  respect  of 

include  only  lineal  descendants,  unless  a  a  bequest  by  a  testator  to  the  wife  of  an- 

different    intent    is     clearly     manifested,  other  person.     See  Boreham  v.  Bignall,  8 

Barnes  v.  Greenzebach,  1  Edw.  Ch.  41 ;  Hare,  131 ;  In  re  Lynes's  Trust,  L.  E.  8 

Hone  V.  Van  Shaick,  3  Edw.  Ch.  474 ;  S.  Eq.  Cas.  65. 

C.  3  Comst.  538 ;  Yeates  ;;.  Gill,  9  B.  Mon.  {g)  Marchant  v.  Cragg,  31  Beav.  398. 

203  ;  Lawrence  v.  Hebbard,  1  Bradf.  Sur,  (A)  Post,  pt.  iii.  bk.  iii.  ch.  ii.  §  ii. 

252.]  (Ai)  [These  words  taken  in  their  nat- 

(e)  Hussey  v.  Berkley,  ubi  supra.     [Nor  ural  sense,  according  to  the  ordinary  rule 

does   "  children  "   embrace    step-children,  of  construction,  "  beyond  all  doubt  mean 

where  the  testator  has  both.    Fouke  v.  the  children  of  a  brother  or  sister."    Lord 

Kemp,  5  Harr.  &  J.  135.    Under  a  demise  Cranworth  L.  C.  in  Crook  u.  Whitley,  7 

"  to  my  wife  and  children,"  the  children  De  G.,  M.  &  G.  494.] 

of  the  wife  only  are  not  entitled,  but  the  (i)  Falkner  k.  Butler,  Ambl.  514;  Shel- 

children  of  the  husband,  whether  born  be-  ley  v.  Bryer,  1  Jacob.  207  ;  4  Myl.  &  Cr. 

fore  or  after  the  marriage  of  the  surviv-  60;    Thompson  v.  Robinson,   27    Beav. 

ing,  or  of  a  prior  deceased,  wife,  will  take.  480 ;  In  re  Blower's  Trusts,  L.  R.  6  Ch. 

Carroll  t).  Carroll,  20  Texas,  731.]  App.  351 ;  [Cromer  v.  Pinckney,  3  Barb. 

(/)  Garratt  v.  Niblock,  1  Russ.  &  M.  Ch.  475 ;  ShuU  v.  Johnson,  2  Jones  Eq. 

629.    This  point  cannot  arise  since  the  202 ;   Lewis  v.   Fisher,   2   Yeates,   196.] 

new  wills  act ;  for  the  second  marriage  And  the  case  is  not  altered  where  the  tes- 

would  revoke  the  will  (see  onie,  202).  But  tator  has  used  words  in  the  plural,  and 
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and  uieces  "  include  the  children  of  grandnephews  and  nieces,  (y  ) 
But  in  this  case,  also,  the  more  enlarged  sense  will  be  attributed 
to  the  expression,  when  the  context  indicates  the  intention  of  the 
testator  so  to  use  it.  (Ji)  It  includes  a  child  of  a  brother  or  sister 
of  the  half-blood.  (Z)  But  not  the  nephews  or  nieces  of  the  hus- 
band of  the  testatrix,  (m) 

However,  a  bequest  of  a  residue  by  a  married  man  to  his  niece, 
and  all  other  his  nephews  and  nieces  on  both  sides,  will  include 
the  nephews  and  nieces  of  his  wife,  (n)  .So  will  a  bequest  to 
nephews  and  nieces  where  the  testator  has  none  of  his  own.  (o) 

5.  "  Cousins."  It  might  seem  that  the  word  "  cousins,"  if  used 
simpliciter,  would  include  cousins  of  every  description,  g  "Cous- 
But  the  court  is  frequently  obliged  to  put  a  restricted  ™^-" 
*  sense  on  the  general  expression.  Thus,  in  Caldecott  v.  Har- 
rison, ( j?)  a  testator,  in  his  will,  gave  several  legacies,  and 
mentioned  several  persons  as  bis  cousins,  and  every  person  there 
called  a  cousin  was,  in  fact,  a  first  cousin.  By  a  codicil,  he 
gave  his  residuary  estate  to  all  such  of  his  cousins  both  on  his 
father's  and  mother's  side,  as  should  be  living  at  his  decease, 
and  to  all  the  children  of  such  of  his  said  cousins  as  might 
have  theretofore  died  or  might  die  in  his  lifetime.  The  tes- 
tator left  several  first  cousins  and  children  of  first  and  second 
cousins,  and  one  first  cousin  once  removed.  And  Sir  L.  Shad- 
well  V.  C.  held  that  none  of  them  were  included  in  the  re- 
siduary bequest,  except  the  first  cousins  living  at  the  testator's 
death,  and  the  children  of  first  cousins  who  died  in  his  lifetime ; 

there  happens  to  be  only  one  person  to  (I)  Grieves    o.   Rawley,   10   Hare,   63  ; 

whom   the   term   is    properly    applicahle.  [Shull  v.  Johnson,  2  Jones  Eq.  202  ;  Van 

Crook  V.  Whitley,  7  De  G.,  M.  &  G.  490.  Gieson  v.  Howard,  3  Halst.  Ch.  462.]' 

["  The  word  '  nieces  '  might  doubtless  be  (m)  Smith  v.  Lidiard,  3  Kay  &  J.  252  ; 

construed    as    '  grandnieces,'    but    when  notwithstanding  the  testatrix  has,  in  an- 

there  is  no  evidence  that  the  testatrix  has  other  part  of  the  will,  called  a  legatee  her 

used   the  word   in   any  other   sense   than  niece,  who  was  only  her  husband's  niece, 

that  of  niece  proper,  it  would  be  contrary  See,    also,    Thompson    v.   Kobinson,   27 

to  all  precedent  to  give  the  term   a  more  Beav.    486.     [Where  a  testatrix  made  a 

extended  signification."    Lord  Cranworth  residuary  bequest  to  "  all  my  nephews  and 

L.  0.  in  Crook  v.  Whitley,  7  De  G.,  M.  &  nieces,"  it  was  held   that   only  her  own 

G.  495.]  nephews  and  nieces  were  included;   and 

(_;')  Waring  v.  Lee,  8  Beav.  247.  not  those  of  her  husband.     Green's  Ap- 

{k)   James    v.    Smith,    14    Sim.    214;  peal,  42  Penn.  St.  25.] 

Stringer  v.  Gardiner,  27  Beav.  35  ;  4  De  (n)  IT rogley  v.  Philips,  30  Beav.  168. 

G.  &  J.  468;  [Brower  v.  Bowers,  1  Abb.  (o)  Hogg  v.  Cook,  32  Beav.  641. 

N.  Y.  App.  Dec.  214 ;  ante,  1097,  note  (b).]  (p]  9  Sim.  457. 
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his  honor  being  of  opinion  that,  from  the  context,  it  appeared 
that  by  the  word  "  cousins  "  the  testator  meant  his  first  cousins, 
simply  and  strictly,  without  any  qualification.  And  it  has  been 
recently  held  by  Lord  Cran worth  C.  that  when  the  testator  says 
nothing  more  than  "  cousins,"  he  means  first  cousins,  (g) 

Lord  Kenyon  M.  R.  determined,  in  the  case  of  Mayott  v. 
Mayott,  (r)  that  under  a  bequest  to  all  the  testator's  first  and 
second  cousins  of  the  name  of  Mayott,  first  cousins  of  that  name 
once  removed,  living  at  the  testator's  death,  were  entitled  with  a 
first  cousin  of  the  same  name.  And  in  two  late  cases,  first  cousins 
twice  removed  have  been  held  entitled  under  bequests  to  first  and 
second  cousins,  as  being  within  the  degree  of  second  cousin,  (s) 

But  it  was  held  by  Lord  Cottenham,  in  Sanderson  v.  Bayley  (t") 
(reversing  a  decision  of  Sir  L.  Shadwell  V.  C),  that  a  bequest  to 
the  testator's  "  first  cousins  or  cousins  german  "  does  not  include 
first  cousins  once  removed.  Again,  *  under  a  second  bequest  to 
second  cousins,  it  has  been  held  that  a  first  cousin  once  removed  is 
not  entitled,  (w) 

In  Slade  v.  Fooks,  (y)  a  testatrix  bequeathed  her  residue  to  her 
second  cousins  of  the  name  of  Slade,  and  the  issue  of  such  of  them 
as  were  dead.  She  had  no  second  cousins,  but  she  had  three  first 
cousins  once  removed,  of  that  name,  two  of  whom  were  living  at 
her  death,  and  had  children,  but  the  third  was  then  dead,  leaving 
children.  And  Sir  L.  Shadwell  V.  C.  held  that  the  two  surviving 
first  cousins  once  removed,  and  the  children  of  the  one  who  was 
dead,  were  entitled  to  the  residue,  to  the  exclusion  of  the  children 
of  the  former,  although  they  were  in  the  same  degree  of  relation- 
ship to  the  testatrix  as  her  second  cousins  would  have  been,  had 
she  had  any. 

(7)  Stoddart  v.  Nelson,  20  Jur.  27 ;  6  (()  4  Myl.  &  Cr.  56. 
De  G.,  M.  &  G.  68.     See,  also,  Stevenson  (u)  Bridgnorth  (Corporation  of)  v.  Col- 
li. Abingdon,  31  Beav.  305.  lins,  15  Sim.  541. 

(r)  2  Bro.  C.  C.  125.  (v)  9  Sim.  386. 

(s)  Silcox  V.  Bell,  1   Sim.  &  Stu.  301 ; 

Charge  v.  Goodyer,  3  Russ.  C.  C.  140.  , 
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(B.)  Who  are  entitled  under  the  Description  of —  1.  "  Heirs."  2. 
'^  Issue"  S.  '' Descendants."  4,.  "•  Relations."  5.  '■'■  JVext  of 
Kin."  6.  '■'■  Family."  7.  '■'■  Executors  and  Administrators  "  or 
'■'■Legal  Representatives"  or  '•'■Personal  Representatives." 

It  may  be  observed,  in  the  first  place,  that  it  is  an  established 
rule  of  construction,  with  respect  to  wills  of  personalty.   Terms 
that  where  personal  estate  is  given  in  terms  which,  if   ^uedto''" 
applied  to  real  estate,  would  create  an  estate  tail,  the   '^'^^"y  sive 

■*■  ^  '  ^  an  es- 

property  so  bequeathed  vests  absolutely  in  the  first  taker,  tate  tail, 

and,  consequently,  devolves  at  his  death  on  his  executors  absolute 

and  administrators,  whether  he   has  issue  or  not.  (w)  applied  to 

Hence,  *  generally  speaking,  where  realty  and  personalty  P^''^°"'^  '5"- 

(w)  Lyon  v.  Mitchell,  1   Madd.  475  ; 
Ward  V.  Bevil,  1  Y.  &  Jerv.  525 ;  Byng  v. 
Lord  Strafford,  5  Beav.  558  ;  Williams  v. 
Lewis,  6  H.  L.  Cas.  1020.     See  Bennet  v. 
Bennet,  2  Drew.  &  Sm.  160;  ante,  676  et 
seq.;  [Audsley  v.  Horn,  1  De  G.,  F.  &  J. 
236,  237 ;  Hall  o.  Priest,  6  Gray,  18,  21, 
22;   Albee  v.  Carpenter,   12    Cush.  382; 
Niphtingale  v.  Burrell,  15  Pick.  104;  Bell 
V.  Scammon,  15  N.  H.  381  ;  Ladd  v.  Har- 
vey, 21  N.  H.  514 ;  Moffat  v.   Strong,   10 
John.  12  ;  Newton  v.  Griffith,  1  Harr.  &  J. 
Ill;  Usilton  v.  Usilton,  3  Md.   Ch.  36; 
Brnmmet  v.  Barber,  2  Hill  (S.  Car.),  544, 
545  ;  Maryck  v.  Vanderhorst,  1  Bailey  Eq. 
48 ;  Williams  v.  Turner,  10  Yerger,  287 ; 
Eobards   u.  Jones,  4  Ired.   53 ;  Flinn  v. 
Davis,  18  Ala.  132;  Powell  v.  Glynn,  21 
Ala.  458;  2  Kent,  353,  354;  4  Kent,  281, 
282  ;  Jenkins   v.   Hughes,    8   H.  L.  Cas. 
571;  Paterson  v.  Ellis,  11  Wend.  259; 
Moody  V.  Walker,  3  Ark.  147  ;  Cleveland 
V.  Havens,  2  Beasley  (N.  J.),  101 ;  Fair- 
child   u.  Crane,  2  Beasley   (N.  J.),  105 ; 
Smith's  Appeal,  23  Penn.  St.  9  ;  Clark  v. 
Clark,  2  Head,  336 ;  White  v.  White,  21 
Vt.  250 ;  Childers  v.  Childers,  21  Geo.  377  ; 
Machen  v.  Machen,  15  Ala.  373;  King  u. 
Beck,  12  Ohio,  390;  Donuell  v.  Mateer,  5 
Ired.  Eq.  7  ;  Home  v.  Lyeth,  4  Harr.  &  J. 
431  ;  Floyd  v.  Thompson,  4  Dev.  &  Bat. 
478 ;  Coon  v.  Eice,  7  Ired.  217  ;  Ewing  v. 
Standerfer,  18  Ala.  400;  Fisher  v.  Web- 
ster, L.  R.  14  Eq.  283 ;  Duncan  v.  Martin, 


7  Yerger,  519 ;  Wharton  v.  Shaw,  3  Watts 
&  S.  124;  Henry  v.  Archer,  1  Bailey  Ch. 
535  ;  Ferrill  v.  Talbot,  Eiley  Ch.  247.] 
Accordingly,  it  was  fully  established,  as  a 
general  rule,  that  if  personalty  be  be- 
queathed to  A.,  with  a  subsequent  bequest 
over  to  B.,  in  the  event  of  the  "  failure  of 
A.'s  issue,"  or  "  the  defect  of  his  issue," 
or  his  "dying  without  issue,"  this  amounts 
to  a  limitation  quasi  in  tail  to  A.,  and 
gives  him  an  absolute  interest  in  the  prop- 
erty (unless  the  context  shows  that  the  tes- 
tator used  the  words  importing  a  failure  of 
issue  in  the  restricted  sense  of  issue  living 
athis  death).  But  if  the  limitation  over  is 
on  the  event  of  A.'s  dying  "  without  leaving 
issue,"  this  means,  as  applied  to  personal 
estate,  issue  living  at  his  death,  and  the  gift 
over  to  B.  is  good.  All  the  authorities  on 
this  subject  are  reviewed  by  Lord  Brough- 
am in  his  judgment  in  Campbell  v.  Hard- 
ing, 2  Russ.  &  My.  390  ;  S.  C.  in  Dom. 
Proc.  nomine  Candy  v.  Campbell,  8  Bligh, 
469  ;  [S.  C.  2  CI.  &  Fin.  421  ;  Fisher  v. 
Webster,  L.  R.  14  Eq.  283.]  See,  also, 
Mytton  V.  Boodle,  6  Sim.  457 ;  Malcolm  v. 
Taylor,  2  Russ.  &  My.  416 ;  Dunk  v.  Fen- 
ner,  2  Russ.  &  My.  557  ;  Lepine  v.  Ferard, 
2  Russ.  &  My.  378 ;  Radford  v.  Radford, 
1  Keen,  486  ;  Doe  v.  Ewart,  7  Ad.  &  EI. 
636 ;  Att.  Gen.  v.  Bright,  2  Keen,  57 ; 
Garratt  v.  Cockerell,  1  Y.  &  Coll.  C.  C. 
494 ;  Leeming  v.  Sherratt,  2  Hare,  14 ; 
Daniel  v.  Warren,  2  Y.  &  Coll.  C.  C.  290 ; 
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are  included  in  one  gift,  if  the  legatee  takes  afi  estate  tail  in  the 

former,  he  takes  the  latter  absolutely,  (a;) 

Hence  a  legacy  "  to  A.  and  to  the  heirs  of  his  body,"  or  "  to  A. 

1.  Heirs:      to  be  secured  to  him  and  the  heirs  of  his  body,"  is  an  ab- 

legacy  to      solutc  bequest  to  A. ;  (y)  though  a  legacy  "  to  A.  and 

heirs  of  his   his  heirs  (say  children),"  is  only  a  legacy  to  A.  for  life, 

"7'  remainder  to   his   children.  Cg)     Again,    there   has   al- 

to A.  for  .  V  y        s  _  ' 

life,  and       ready  (a)  been  occasion  to  show,  that  if  a  term  of  years 

heirs  of  his   be  devised  to  one  for  life,  and  afterwards  to  the  heirs  of 

°  ^'  his  body,  the  whole  term  will,  generally  speaking,  vest 

absolutely  in  *him.  (V)     Again,  a  devise  of  freeholds  and  lease- 


Turner  u.  Frampton,  2  Coll.  331 ;  In  re 
O'Bierne,  1  Jones  &  Lat.  352  ;  Harris  v. 
Davis,  1  Coll.  416;  Cole  a.  Goble,  13  C. 
B.  445 ;  Bamford  v.  Lord,  14  C.  B.  708  ; 
In  re  Andrew's  Will,  27  Bear.  608  ;  Green- 
way  i'.  Greenway,  2  De  G.,  F.  &  J.  128  ; 
Webster  o.  Pair,  26  Beav.  236  ;  Avern  u. 
Lloyd,  L.  R.  5  Eq.  Cas.  383.  Where  there 
was  a  bequest  of  a  sum  of  stock  to  be  di- 
vided, after  the  death  of  an  annuitant,  be- 
tween all  the  children  of  A.  B.,  as  they 
should  attain  his  or  her  age  of  twenty-one 
years,  it  was  held  that  the  fund  was  to  go 
to  such  of  the  children  of  A.  B.  as  were 
living  when  the  first  attained  twenty-one, 
and  who  had  attained,  and  who  should  at- 
tain, twenty-one.  Locke  v.  Lamb,  L.  R. 
4  Eq.  Cas.  372  ;  In  re  Watson's  Trusts, 
L.  R.  10  Eq.  Cas.  36 ;  but  see  now  stat. 
1  Vict.  c.  26  (Statute  of  Wills),  s.  29; 
ante,  preface,  as  to  wills  made  on  or  after 
January  1 , 1 838.  [The  courts,  according  to 
Mr.  Fearne,  lay  hold  of  any  circumstance, 
however  slight,  and  create  almost  imper- 
ceptible shades  of  distinction,  to  support 
limitations  over  of  personal  estate.  Fearno 
on  Executory  Devises,  by  Powell,  186, 239, 
259  ;  4  Kent,  282  ;  Dashiell  v.  Dashiell,  2 
Harr.  &  G.  127 ;  Eichelberger  v.  Barritz, 
17.  Serg.  &  R.  293 ;  Ladd  v.  Harvey,  21 
N.  H.  514.] 

{x)  Donn  v.  Penny,  19  Ves.  544;  Dunk 
t.  Fenner,  2  Rusa.  &  My.  557  ;  Simmons 
V.  Simmons,  8  Sim.  22.  But  see  Forth  v. 
Chapman,  ante,  1082,  and  note  [x) ;  Doe 
V.  Ewart,  7  Ad.  &  El.  650  et  seq. 
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[y)  Crawford  u.  Trotter,  4  Madd.  361  ; 
ante,  677  ;  Harris  u.  Davis,  1  Coll.  416 ; 
[Childers!;.Childers,21  Geo.  377;  Thomas 
V.  Benson,  4  Desaus.  17  ;  Huison  v.  Pick- 
ett, 1  Hill  Ch.  35 ;  Weatherford  v.  Tate,  2 
Strobh.  Eq.  27 ;  and  the  law  is  the  same 
though  a  trustee  intervene  between  the 
testator  and  the  taker.  Smith  v.  John- 
son, 21  Geo.  386.  See  Stone  v.  North,  41 
Maine,  265.'  A  legacy  to  A.  and  his  heirs 
is  an  absolute  bequest  to  A.  Wintermute 
V.  Snyder,  3  N.  J.  Eq.  489.] 

(z)  Crawford  u.  Trotter,  4  Madd.  361 ; 
ante,  1093,  1094. 

(a)  Ante,677. 

(6)  Theebridge  v.  Kilburne,  2  Ves.  sen. 
233  ;  Garth  v.  Baldwyn,  2  Ves.  sen.  646 ; 
Lord  Verulam  v.  Bathurst,  13  Sim.  374  ; 
[Morgan  v.  Perry,  51  N.  H.  559.]  But  the 
context  may  demonstrate  that  by  the 
words  "  heirs  of  the  body,"  is  meant 
"  children."  Symers  v.  Jobson,  16  Sim. 
267  ;  [Prescott  v.  Prescott,  10  B.  Mon.  56 ; 
Jarvis  v.  Quigley,  10  B.  Mon.  104.  The 
word  "heirs"  may  be  read  "children." 
Bowers  v.  Porter,  4  Pick.  198;  Ellis  v. 
Essex  Merrimack  Bridge,  2  Pick.  243; 
Cruger  v.  Heyward,  2  Desaus.  94 ;  Brails- 
ford  V.  Heyward,  2  Desaus.  18;  Moon  v. 
Henderson,  4  Desaus.  459  ;  Bryant  v.  De- 
berry,  2  Hayw.  356 ;  Hughes  v.  Hughes, 
12  B.  Mon.  115;  Arnold  v.  Gilbert,  5 
Barb.  190;  Harris  «.  Philpot,  5  Ired.  Eq. 
324  ;  Bailey  v.  Paterson,  3  Rich.  Eq.  543  ; 
Thomas  v.  White,  2  Litt.  177;  Seabrook 
u.  Seabrook,  1   McMullan  Ch.  201  ;  Free- 
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holds  to  A.  for  life,  and  after  his  decease  to  the  heirs  of  his  body, 
their  heirs,  executors,  administrators,  and  assigns,  gives  A.  an  es- 
tate tail  in  the  former,  and  an  absolute  interest  in  the  latter,  (c) 

It  must  be  observed,  that  several  cases  occur  in  the  books,  where 
vrords  creating  an  estate  tail,  according  to  the  established  rules  of 
law,  have  been  held  to  be  narrowed  by  inconsistent  limitations  in 
other  parts  of  the  will.  Thus  children  have  been  held  entitled,  as 
purchasers,  under  the  description  of  "  heirs  of  the  body,"  where 
the  directions  of  the  will  are  inconsistent  with  construing  the  word 
in  its  usual  acceptation  as  a  word  of  limitation ;  as  a  legacy  to  A. 
for  life,  and  then  "  to  the  heirs  male  of  his  body,  as  tenants  in 
common.'"  (c^)  But  these  cases,  it  is  submitted,  must  be  con- 
sidered as  mucb  shaken,  if  not  entirely  overruled,  by  the  decision 
of  the  house  of  lords  in  Jesson  v.  Wright,  (e) 

With  respect  to  a  legacy  to  "  the  heirs  of  A."  (e^)  When  the 
word  "  heirs  "  is  used  to  denote  succession  or  substitu-   legacy  to 

"the  heirs 

tion,  it  may  be  understood,  as  it  is  in  the  case  of  a  leg-    of  A.: "  or 

All-  1  "to  "^y 

acy  to  A.  and  heirs,  to  mean  such  person  or  persons  as   heirs:" 

man  v.  Knight,  2  Ired.  Ch.  72  ;  Deboe  v.  liarason,  18  B.  Mon.  329 ;  Den  v.  Zabris- 

Lowen,  8  B.  Mon.  616  ;  Ferguson  v.  Stew-  kie,  15  N.  J.  404;  Love  v.  Buchanan,  40 

art,  14  Ohio,  140 ;  Witmer  v.  Ebcrsole,  5  Miss.  758  ;  Morton  u.  Barrett,  22  Maine, 

Penn.  St.  458;  Baskina's  Appeal,  3  Penn.  257.     "Children,"  in  a  will,  should  not  be 

St.  304;    Wood's   Appeal,   18   Penn.    St.  construed  "  heirs,'' when  such  construction 

478  ;  King  v.  Beck,  15  Ohio,  559  ;  Eby  v.  would  conflict  with  the  testator's  intention. 

Eby,  5  Penn.  St.  461 ;  Shepherd  v.  Nabors,  Akers  v.  Akers,  23  N.  J.  Eq.  26.] 

6  Ala.  631.J  (e)  1  Bligh,  1.     See  ante,  1081  ;  Dunk 

(c)  Kinch  v.  Ward,  2  Sim.  &  Stu.  409.  v.  Fenner,  2  Buss.  &  My.  557. 

See,  also,  Dunk  v.  Fenner,  2  Russ.  &  My.  (ei)  [A  gift  to  the  heirs  of  one  recognized 

557.  as  living  at  the  time  is  a  gift  to  the  heirs 

id)  Jacobs  V.  Amyatt,  4  Bro.  C.  C.  542 ;  apparent,  i.  e.  to  those  who  would  be  his 
[Prescott  V.  Prescott,  10  B.  Mon.  56  ;  Jar-  heirs  if  he  were  then  dead,  subject  to  open 
vis  V.  Quigley,  10  B.  Mon.  104;  Moon  v.  and  let  in  after  born  children.  Conklin  v. 
Henderson,  4  Desaus.  459.  The  word  Conklin,  3  Sandf.  Ch.  64 ;  Simms  u.  Gar- 
" heirs"  is  often  used  as  meaning  only  rat,  1  Dev.  &  Bat.  Eq.  393;  Shepherd  v. 
"  children  "  or  "  issue."  Colt  J.  in  Haley  Nabors,  6  Ala.  636  ;  Bailey  v.  Patter.son,  3 
V.  Boston,  108  Mass.  579  ;  Braden  v.  Can-  Rich.  Eq.  156,  158  ;  Ward  v.  Stow,  2  Dev. 
non,  1  Grant  Gas.  50;  Bowers  w.  Porter,  Eq.  517;  Campbell  v.  Rawdon,  18  N.  Y. 
4  Pick.  198 ;  Ellis  u.  Essex  Merrimack  417 ;  Williamson  v.  Williamson,  18  B. 
Bridge,  2  Pick.  243 ;  Nutter  v.  Vickery,  64  Mon.  370 ;  Bullock  v.  Bullock,  2  Dev. 
Maine,  490,  499 ;  King  u.  Beck,  15  Ohio,  (N.  Car.)  Eq.  307.  See  Roberts  ...  Og- 
559  ;  Blair  K.  Snodgrass,  1  Sneed,  1  ;  Pratt  bourne,  37  Ala.  174,  178;  Woodruff  v. 
V.  Flamer,  5  Harr  &  J.  10.  "  It  is  in  all  Woodruff,  32  Geo.  360  ;  Knight  v.  Knight, 
cases  a  question  of  intention."  Colt  J.  in  3  Jones  Eq.  169;  Heard  u.  Horton,  1  De- 
Haley  u.  Boston,  supra;  Bailey  a.  Patter-  nio,  165;  Morton  v.  Barrett,  22  Maine, 
son,  3  Rich.  Eq.  156  ;  Williamson  v.  Wil-  257 ;  Porter's  Appeal,  45  Penn.  St.  201.] 
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■would  legally  succeed  to  the  property  according  to  its  nature 
and  quality,  (e^)  Thus,  in  Vaux  v.  Henderson,  (/)  a  legacy  of 
personal  property  to  A.,  "  and  failing  him  by  decease  before  me, 
to  his  heirs,"  was  decreed  to  belong  to  the  next  of  kin  of  A.  living 
at  the  time  of  the  testator's  death,  A.  having  died  before  that 
event.  (^)  More  correctly  stated,  the  rule  is,  that  the  V70rd 
*  "  heir "  in  a  gift  of  personal  property  means  such  persons  as 
V70uld  have  been  entitled  under  the  statute  of  distributions  to  suc- 
ceed to  the  personal  property  of  the  deceased,  in  case  he  had  died 
intestate,  (^i)  including,  therefore,  a  v^idow,  (^^)  and  excluding 
the  husband,  in  case  of  a  bequest  to  a  woman,  and  in  the  event  of 
her  death  to  "  her  heirs."  (A) 


(e^)  [See  Dickerson  J.  in  Lord  v. 
Bourne,  63  Maine,  368,  378 ;  Cushman  v. 
Horton,  59  N.  Y.  151, 152 ;  Gray  J.  in  Bal- 
com  V.  Haynes,  H  Allen,  205.  Meaning 
of  "  heirs  proceeding  from  the  body  "  of  a 
person  in  being  when  the  will  was  made. 
Bullock  D.  Bullock,  2  Dev.  Ch. '307. 
"  Heirs  of  the  body."  Vaughan  v.  Dick- 
ens, 1  Dev.  &  Bat.  Ch.  52 ;  Lemacks  v. 
Glover,  1  Rich.  Eq.  141.  "Right  heirs." 
Seabrook  v.  Seabrook,  10  Rich.  Eq.  495. 
As  to  the  meaning  of  the  word  "  heir-at- 
law  "  in  different  states  and  countries, 
see  Harrison  v.  Nixon,  9  Peters,  483 ; 
Jourdan  v.  Green,  1  Dev.  Ch.  270;  Ward 
V.  Stow,  2  Dev.  Ch.  509.] 

(/)  1  Jac.  &  W.  388,  note  (c). 

{g)  See,  also,  HoUoway  v.  HoUoway,  5 
Ves.  403 ;  Gittings  v.  McDermott,  2  My. 
&  K.  69;  Price  v.  Lockley,  6  Beav.  180; 
Jacobs  u.  Jacobs,  16  Beav.  557  ;  Low  v. 
Smith,  20  Jur.  344,  coram  Kindersley  V. 
C. ;  Doody  v.  Higgius,  2  Kay  &  J.  729  ; 
9  Hare,  Append,  xxxii. ;  In  re  Gamboa's 
Trusts,  4  Kay  &  J.  756  ;  In  re  Craven,  23 
Beav.  333 ;  Finlason  v.  Tatlock,  L.  R.  9 
Eq.  258  ;  [Bailey  v.  Bailey,  25  Mich.  185 ; 
Whitehead  u.  Lassiter,  4  Jones  Eq.  79; 
Heyward  v.  Heyward,  7  Rich.  Eq.  289 ; 
Ingram  v.  Smith,  1  Head,  411.] 

(ji)  [Daggett  V.  Slack,  8  Met.  450 ;  Til- 
linghast  v.  Cook,  9  Met.  147  ;  Freeman  v. 
Knight,  2  Ired.  Eq.  75  ;  Baskins's  App.  3 
Penn.  St,  305 ;  McCabe  v.  Spruil,  1  Dev.  & 
Bat.  Eq.  189  ;  Kiser  v-  Kiser,  2  Jones  (N. 
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Car.)  Eq.  28  ;  Corbitt  v.  Corbitt,  1  Jones 
Eq.  (N.  Car.)  114  ;  Ferguson  v.  Stewart, 
14  Ohio,  140.  Under  a  bequest  "  to  the 
heirs  of  my  late  husband  and  to  my  heirs 
equally,"  each  class  of  heirs  takes  per 
stirpes  one  half  of  the  sum  bequeathed. 
Basset  v.  Granger,  100  Mass.  348 ;  Hol- 
brook  V.  Harrington,  16  Gray,  102;  Bal- 
com  V.  Haynes,  14  Allen,  205.  See  Free- 
man V.  Knight,  2  Ired.  Eq.  75 ;  Templeton 
V.  Walker,  3  Rich.  Eq.  543.] 

(g^)  [In  Lord  v.  Bourne,  63  Maine,  368, 
the  residuary  clause  in  a  will,  under  which 
the  plaintiff,  being  the  widow  of  the  testa- 
tor, claimed  to  recover,  was  as  follows  : 
"  The  reversion  of  the  foregoing  life  estate 
given  to  my  wife,  and  all  the  residue  of  my 
property,  real  and  personal,  I  give  to  my 
legal  heirs ; "  it  was  held  that  the  plaintiff 
was  not  entitled  to  any  part  of  the  residu- 
ary estate  as  reversioner,  nor  as  one  of  the 
testator's  legal  heirs.  See  Morton  v.  Bar- 
rett, 22  Maine,  257 ;  Mace  v.  Cushman, 
45  Maine,  250,  overruled  in  a  later  case. 
See  Lord  v.  Bourne,  63  Maine,  368,  374, 
381 ;  Henderson  v.  Henderson,  1  Jones 
(Law),  221 ;  Evans  v.  Godbold,  6  Rich.  Eq. 
26.  But  in  Indiana  a  widow  taking  by 
will  is  an  heir.  See  Peacock  v.  Albin,  39 
Ind.  25  ;  Rusing  y.  Rusing,  25  Ind.  63. 
See,  also,  Bailey  v.  Bailey,  25  Mich.  185.] 

(/i)  2  Kay  &  J.  738.  In  re  Porter's 
Trusts,  4  Kay  &  J.  188  ;  Parsons  v.  Par- 
sons, L,  R.  8  Eq.  Cas.  260 ;  [Houghton  v. 
Kendall,  7  Allen,  76 ;   Loring  v.  Thorn- 
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But  where  tlie  word  is  used,  not  to  denote  succession  or  substi- 
tution, but  to  describe  a  legatee,  and  there  is  no  context  to  explain 
it  otherwise,  it  should  seem  that  there  is  no  reason  to  depart  from 
the  natural  and  ordinary  sense  of  the  word  heir,  (i)  Thus,  in 
Mounsey  v.  Blamire,  (y)  the  testatrix  devised,  inter  alia,  a  real 
estate  to  a  person  not  her  heir-at-law ;  and  by  a  codicil  she  gave 
a  pecuniary  legacy  "  to  my  heir."  At  her  death  three  persons 
were  co-heirs-at-law.  And  Sir  J.  Leach  M.  R.  held  that  they, 
and  not  her  next  of  kin,  were  entitled  to  the  legacy.  (^)  A  for- 
tiori, the  heir,  properly  and  technically  speaking,  may  take  per- 
sonal property  bequeathed  to  him  by  that  description  where  the 
intention  of  the  testator  in  his  favor  appears  upon  the  construction 
of  the  whole  will,  (Q  as  where  it  is  blended  in  the  gift  with  real 
estate.  (Z^) 


dike,  5  Allen,  257 ;  Nelson  </.  Blue,  63  N. 
Car.  659,  660;  Corbitt  t).  Corbitt,  1  Jones 
Eq.  117;  McCabe  v.  Spruil,  1  Der.  Eq. 
190 ;  Scndder  v.  Vanarsdale,  2  Beasley 
(N.  J.),  109 ;  Evans  v.  Godbold,  6  Rich. 
Eq.  26,  .35;  Evans  v.  Harllee,  9  Rich. 
(Law)  501 ;  Eergusonu.  Stewart,  14  Ohio, 
140 ;  Ward  v.  Saunders,  3  Sneed,  391  ; 
Eddings  v.  Long,  10  Ala.  205.] 

(i)  [2  Jarman  "Wills  (3d  Eng.  ed.),  55; 
Lord  V.  Bourne,  63  Maine,  379-381 ;  Cush- 
man  v.  Horton,  59  N.  T.  149  ;  Guthrie's 
Appeal,  37  Perin.  St.  9 ;  Chew's  Appeal, 
37  Penn.  St.  23  ;  Heard  v.  Horton,  1 
Denio,  168;  Clarke  v.  Cordis,  4  Allen, 
466,  480 ;  Haley  v.  Boston,  108  Mass.  579  ; 
Loring  v.  Thorndike,  5  Allen,  257 ;  Dag- 
gett 0.  Slack,  8  Met.  450 ;  Tillinghaat  v. 
Cook,  9  Met.  143 ;  Porter's  Appeal,  45 
Penn.  St.  201.]  So  the  words  "  next  law- 
ful heir,"  in  an  ultimate  gift  of  real  and 
personal  estate,  ai'e  to  be  construed  in 
their  strict  sense  as  to  personalty.  De 
Beauvoir  v.  De  Baauvoir,  3  H.  L.  Cas. 
557';  Haslewood  v.  Green,  28  Beav.  1. 
The  case  of  Evans  v.  Salt,  6  Beav.  266,  can- 
not be  treated  as  law  after  these  decisions. 

(j  )  4  Russ.  384  ;  2  Kay  &  J.  735,  736. 

(k)  See,  also,  Thomason  o.  Moses,  5 
Beav.  77  ;  In  re  Rools,  1  Dr.  &  Sm.  228 ; 
Hamilton  v.  Mills,  29  Beav.  193 ;  In  re 
Newton's  Trusts,  L.  R.  4  Eq.  Cas.  170 ;  In 
re  Philps'  Will,  L.   R.  7  Eq.  Cas.   151  ; 


Einlason  v.  Tatlock,  L.  R.  9  Eq.  Cas.  258. 
The  word  "  heirs  "  was  construed  to  mean 
children  in  Loveday  v.  Hopkins,  Ambl. 
273.  See,  also.  Bull  v.  Comberbach, 
25  Beav.  540 ;  Roberts  v.  Edwards,  33 
Beav.  259  ;  Ex  parte  Pattison,  5  De  G.  & 
Sm.  590.  And  to  mean  "  issue  "  in  Fow- 
ler V.  Cohn,  21  Beav.  360. 

(/)  Gwynne  v.  Muddock,  14  Ves.  488  : 
De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas 
524 ;   [Cushman  v.  Horton,  59  N.  Y.  149.] 

(Zi)  [Lombard  v.  Boyden,  5  Allen,  249, 
254,  255 ;  Clarke  v.  Cordis,  4  Allen,  466 
Rogers  v.  Brickhouse,  5  Jones  Eq.  304 
Hackney  v.  Griffin,  6  Jones  Eq.  383.  In 
the  American  States  the  descent  of  real 
and  personal  property  is  generally,  says 
Chancellor  Kent,  "  to  the  same  persons 
and  in  the  same  proportions,  and  the  reg- 
ulation is  the  same  in  substance  as  the 
English  statute  of  distributions,  with  the 
exception  of  the  widow,  as  to  the  real 
estate,  who  takes  one  third  for  life  only,  as 
dower.  The  half-blood  take  equally  with 
the  whole-blood,  as  they  do  under  the  Eng- 
lish statute  of  distributions.  Such  a  uni- 
form rule  in  the  descent  of  real  and  per- 
sonal property  gives  simplicity  and  sym- 
metry to  the  whole  doctrine  of  descent. 
Th,e  English  statute  of  distributions  being 
founded  in  justice  and  on  the  wisdom  of 
ages,  and  fully  and  profoundly  illustrated 
by  a  series  of  judicial  decisions,  was  well 
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*  In  a  case  where  the  testator  bequeathed,  by  an  unattested  will, 
legacy  to  the  residue  of  his  estate  of  every  kind  to  "  my  next  of 
orue^toi  ^^^  "'"  heir-at-law,  whom  I  appoint  my  executor,"  it  was 
'"°'"  holden  that  the  bequest  was  void,  and  that  the  property, 

which  was  entirely  personal,  must  be  distributed  according  to  the 
statute  of  distributions,  (m)  So,  in  a  modern  case,  a  testator, 
who  had  long  resided  in  India,  gave  a  legacy  to  "  A.  B.,  who  re- 
sided at  P.  when  I  left  England,  or  to  his  heirs,  executors,  admin- 
istrators, or  assigns,  forever ; "  A.  B.  died  in  the  testator's  life- 
time ;  and  Sir  J.  Leach  V.  C.  held  that  the  bequest  was  void  for 
uncertainty.  («) 

A  bequest  to  "  A.  and  his  issue,"  as  it  will  clearly  pass  an  es- 
2.  Issue:  tate  tail  in  real  property,  so  it  will  give  to  A.  the  abso- 
"  i^.Tiid  ^^^^  interest  in  a  personal  legacy,  (o)  So  a  legacy  to  all 
his  issue:"    tjjg  children  of  A.  and  their  issue,  share  and  share  alike. 


selected,  as  the  most  suitable  and  judicious 
basis  on  which  to  establish  our  American 
law  of  descent  and  distribution."  2  Kent, 
427,  428.  The  distinctions  observed  in 
the  English  law  between  descent  and  distri- 
bution, are  consequently  of  comparatively 
little  importance  in  the  American  States. 
See  Evans  v.  Godbold,  6  Rich.  Eq.  35. 
By  a  late  act  in  Massachusetts  very  im- 
portant changes  have  been  made  in  the 
statute  of  descent  and  distribution.  St. 
1876,  o.  220.] 

(m)  Lowndes  v.  Stone,  4  Ves.  649. 
[See  Lord  v.  Bourne,  63  Maine,  368.  A 
devise  to  the  heir-at-law  is  void,  if  it  gives 
precisely  the  same  estate  that  the  heir 
would  take  by  descent  if  the  particular 
devise  to  him  was  omitted  out  of  the  will. 
The  title  by  descent,  has  in  that  case,  pre- 
cedence to  the  title  by  devise.  4  Kent,  .^06 ; 
Ellis  V.  Page,  7  Cush.  161 ;  ante,  1054,  note 
(r).  This  rule  is  of  ancient  origin,  and  al- 
though in  England  altered  by  stat.  3  &  4 
W.  4,  c.  106,  has  been  recognized  as  the 
common  law  of  Massachusetts,  and  has  not 
been  changed  by  statute  in  Maine.  Sears 
V.  Eussell,  8  Gray,  93 ;  Ellis  v.  Page,  su- 
pra; Dickerson  J.  in  Lord  o.  Bourne,  63 
Maine,  368,  378.  One  of  the  tests  to  try 
the  applicability  of  this  rule  is  to  ascer- 


they  would  have  taken  if  no  will  had  been 
made.  4  Kent,  506,  507 ;  Ellis  v.  Page, 
supra.  "  But,"  Dickerson  J.  says  in  Lord 
V.  Bourne,  63  Maine,  378,  "  we  think  the 
rule  does  not  apply  to  personal  estate. 
The  reason  assigned  for  it  exists  only  in 
reference  to  real  estate  ;  it  is,  that  the  title 
by  descent  is  the  worthier  and  better  title, 
by  taking  away  the  entry  of  those  who 
might  have  a  right  to  the  land.  Further, 
personal  property  does  not  come  within 
the  rule  because  it  is  not  the  subject  of  in- 
heritance in  the  sense  that  real  estate  is." 
See  Evans  v.  Godbold.  6  Rich.  Eq.  35.] 

(n)  Waite  v.  Templer,  2  Sim.  524,  rec- 
ognized by  Lord  Brougham,  2  My.  &  K. 
78,  but  disapproved  of  by  Lord  St.  Leon- 
ards, 3  H.  L.  Cas.  557,  and,  semble,  over- 
ruled by  the  lords  justices,  In  re  Walton, 
20  Jur.  3G3  ;  8  De  G.,  M.  &  G.  173 ;  post, 
1115,  note  (m). 

(o)  Donn  v.  Penny,  19  Ves.  547  ;  Craw- 
ford u.  Trotter,  4  Madd.  361  ;  Martin  v. 
Swannell,  2  Beav.  249  ;  Parkin  v.  Knight, 
15  Sim.  83  (cited  infra,  1114,  note  (j  ) ; 
Beaver  v.  Nowell,  25  Beav.  551.  [See 
Merrymans  v.  Merryman,  5  Mnuf.  440 ; 
ante,  1106,  note  (w).]  But  if  A.  has  issue 
at  the  time  of  the  bequest,  it  has  been 
doubted   whether  the  issue  do  not  take 


tain  whether  the  heirs  take  an  estate  differ-    coi^urrently  with   him.      See  2  Jarman 
ent  in  quantity  or  quality  from  that  which    on  Wills,  483,  2d  ed.;  [ante,  1094.] 
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and  to  be  paid  twelve  months  after  the  testator's  decease,  is  an 
absolute  gift  to  such  children  of  A.  as  are  living  at  the  testator's 
death.  (^)     So  a  bequest  to  several  persons,  share  and   to  several 
share  alike,  as  tenants  in  common,  and  to  the  issue  of   ^n^  the'is- 
their  respective  bodies,  but  in  case  of  the  death  of  any  or   ^"'^  of  their 

^  '     _  _    ■'  respective 

either  of  them  without  issue,  then  the  share  of  him  or   bodies: 
them  so  dying  should  go  to  the  survivors  or  survivor  equally,  share 
and  share  alike,  and  to  the  issue  of  their  respective  bodies,  gives 
the  legatees  an  absolute  interest  with  benefit  of  survivorship  in 
case  any  of  them  died  without  issue  at  *  their  death.  (c[)     Where 
a  testator  bequeathed  all  his  personal  property,  not  be-   to  them 
fore  disposed  of  by  his  will,  unto  his  trustees,  in  trust  for   respective 
his  five  sons,  "  and  their  respective  issue  (if  any),  such    'ss"eto 
issue  to  take  per  stirpes  and  not  per  capita,  to  be  divided   stirpes: 
amongst  them  in  equal  shares  and  proportions,  the  shares  of  such 
of  them  as  shall  have  attained  the  age  of  twenty-one  to  be  paid 
them  respectively  forthwith  after  my  decease,  and  the  shares  of 
such  of  them  as  shall  be  under  the  age  of  twenty-one  years  to  be 
paid  to  them  when  and  as  they  shall  respectively  attain  such  age," 
it  was  held  by  the  house  of  lords  that  this  bequest  was  an  absolute 
gift  to  each  of  the  testator's  sons  living  at  the  time  of  his  decease, 
of  the  fifth  part  of  the  property  thus  bequeathed ;  and  the  lord 
chancellor  (Brougham)  said  it  was  clear  that  the  issue  of  any  one 
of  the  sons  would,  at  the  death  of  the  testator,  take  hy  substitution, 
if  the  son  himself  should  at  that  time  be  dead,  (r)    And   to  A.  and 
it  has  been  held  (as  in  the  instance  of  a  legacy  to  A.    ^^H^^^tTin^ 
and  the  heirs  of  his  body  (s))  that  the  construction  of   common: 
a  legacy  to  "  A.  and  his  issue,"  as  an  absolute  gift  to  A.,  is  not  to 
be  varied  by  superadded  words  primd  facie  denoting  distribution  ; 
as  for  example,  where  the  gift  is  to  A.  and  his  issue, 
male  and  female,  to  be  divided  equally  between  them,  (t)    life,  and 
As  to  the  effect  of  a  legacy  to  A.  for  life  and  after  his   death, 'to 
death  to  his  issue,  there  has  been  much  controversy.     In   '^'^  '^^"'^ ' 

[p)  Butler  V.  Ommaney,  4  Enss.   70.  Beav.  214  ;   Hedges  u.  Harpur,  9  Beav. 

See,  also,  In    re   Stanhope's   Trusts,  27  479;  S.  C.  3  De  G.  &  J.  129  ;  joost,  1114, 

Beav.  201.  1115. 

(?)  Lyon  V.  Mitchell,  1  Madd.  467.  (s)  Ante,  1080-1106. 

(r)  Pearson  v.  Stephen,  2  Dow  &  CI.  (t)  Tate  v.  Clarke,  1  Beav.  100.     See  5 

328 ;  S.  C.  5  Bligh  N.  C.  203.     See,  also,  De  G.,  M.  &  G.  210,  where  Lord   Cran- 

accord.  Gibbs  k.  Tail,  8  Sim.  132;  Tur-  worth  comments  on  this  case;  [Powell  w. 

ner  v.  Capel,  9  Sim.  158 ;  Dick  v.  Lacy,  8  Board  of  Missions,  49  Penn.  St.  54.] 


voi,.  II.  22 
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Knight  V.  Ellis,  (m)  Lord  Thurlow  held  that  such  a  bequest  ga^ve 
the  legatee  an  estate  for  life  only,  and  that  the  issue  would  take  as 
purchasers.  It  was  at  one  time  supposed  that  this  case  had  been 
overruled,  (d)  But  it  has  been  fully  *  sustained  by  the  late  de- 
cision of  the  court  of  appeal  in  Ex  parte  Wynch.  (w} 

When  the  description  "  issue  "  is  employed  in  a  will 
as  a  word  of  purchase,  it  will,  in  its  ordinary  import, 
comprise  all  those  who  can  claim  as  descendants  from  or 
through  the  person  to  whose  issue  the  bequest  is  made, 
i.  e.  grandchildren  and  great-grandchildren,  as  well  as 
children ;  and  in  order  to  restrain  this  usual  sense  of  the 
word,  a  clear  intention  must  appear  upon  the  will,  (x) 


when  all 
descend- 
ants are 
entitled 
under  the 
description 
of  " issue  " 
employed 
as  a  word 
of  pur- 
chase: 


(«)  2  Bro.  C.  C.  570. 

(«)  See  Att.  Gen.  o.  Bright,  2  Keen, 
57 ;  Jordan  v.  Lowe,  6  Beav.  350 ;  Bird 
V.  Webster,  1  Drew.  340. 

(w)  5  De  G.,  M.  &  G.  188  [(Am.  ed.), 
note  (1)  and  cases  cited.]  See,  also,  1 
Sm.  &  G.  427  J  Goldney  v.  Crabb>  19 
Beav.  338  ;  [Myer's  Appeal,  49  Penn.  St. 
Ill  ;  McPhersonw.  Snowden,  19 Md.  197.] 
See,  also,  WaJdron  u.  Boulter,  22  Beav. 
284 ;  In  re  Andrew's  Will,  27  Beav.  608 ; 
Jackson  v.  Calvert,  1  Johns  &  H.  235  ;  Her- 
rick  V.  Franklin,  L.  E.  6  Eq.  Ca.  593.  See, 
further,  on  the  subject  of  treating  the  word 
"issue"  as  a  word  of  purchase,  and  not 
of  limitation.  Clay  v.  Pennington,  7  Sim. 
370 ;  Cursham  v.  Newland,  2  Bing.  N.  C. 
58 ;  S.  C.  4  M.  &  W.  101 ;  2  Beav.  145  ; 
Eyan  v.  Cowley,  Lloyd  &  Gould,  7  ;  Slater 
V.  Dangerfield,  15  M.  &  W.  263;  [Moore 
V.  Paul,  7  Eich.  Eq.  358  ;  Henry  v.  Means, 
2  Hill  (S.  Car.),  328 ;  Cleveland  v.  Havens, 
2  Beasley  (N.  J.),  101 ;  Fairchild  v.  Crane, 
2  Beasley  (N.  J.),  105 ;  Williams  u.  Gas- 
ton, 1  Strobh.  130 ;  Buist  v,  Hawes,  4 
Eich.  Eq.  421 ;  Powell  v.  Board  of  Mis- 
sions, 49  Penn.  St.  54 ;  Kingsland  v.  Ear 
pelye,  3  Edw.  Ch.  1.] 

(x)  Davenport  v.  Hanbury,3  Ves.  257  ; 
Leigh  V.  Norbury,  1 3  Ves.  340 ;  Bernard 
t).  Montague,  1  Meriv.  434 ;  Dalzell  o. 
Welch,  2  Sim.  319  ;  Head  v.  Eandall,  2 
Y.  &  Coll.  C.  C.  231 ;  Evans  v.  Jones,  2 
Coll.  516;  Eobinson  «.  Sykes,  23  Beav. 
40 ;  In  re  Jones's  Trust,  lb.  242  ;  Maddock 
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u.  Legg,  25  Beav.  531 ;  Waldron  v.  Boul- 
ter, 22  Beav.  284 ;  In  re  Corrie's  Will,  32 
Beav.  426 ;  [Weehawken  Ferry  Co.  v. 
Sisson,  2  Green  (N.  J.),  475  ;  Hoar  J.  in 
Houghton  V.  Kendall,  7  Allen,  76.  "  Is- 
sue "  is  a  word  of  equivocal  import,  being 
either  i  word  of  limitation  or  purchase, 
meaning  heirs  of  the  body  or  children,  ac- 
cording to  the  intention  of  the  testator  de- 
duced from  the  expressions  in  his  will. 
Chilton  V.  Henderson,  9  Gill,  432  ;  Tongue 
u.  Nutwell,  13  Md.  416  ;  Edwards  v.  Bibb, 
43  Ala.  666;  Kleppner  v.  Laverty,  70 
Penn.  St.  70.  A  testator,  by  his  will, 
gave  a  sum  of  money  to  trustees,  for  the 
use  of  his  niece,  for  her  life,  and  then  in 
trust  to  permit  the  issue  of  said  niece  to 
receive  the  principal  sum  and  all  other 
residue,  to  be  divided  among  such  issue, 
share  and  share  alike,  and  their  issue ;  and 
in  case  of  only  one  child  her  surviving, 
then  .to  such  only  surviving  child  ;  it  was 
held  that  the  term  "  issue  "  included  only 
the  children  of  the  niece,  living  at  her 
death,  excluding  their  issue.  Buleson  v. 
Bowman,  1  Eich.  Ch.  111.  "  Such  issue 
to  inherit  their  mother's  rights,"  confines 
the  meaning  of  "  issue  "  to  children,  and 
they  consequently  take  as  purchasers. 
Taylor  v.  Taylor,  63  Penn.  St.  484.  It  is 
provided  by  statute  in  Massachusetts  that 
the  word  "  issue,"  as  applied  to  the  de- 
scent of  estates,  shall  include  all  the  law- 
ful lineal  descendants  of  the  ancestor. 
Genl.   Sts.  c,  3,  §  7,  cl.   9;  Bigelow  v. 
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But,  to  use  the  words  of  Lord  Eldon  in  Siblej'^  v.  Perry,  («/)  if 
upon  fair  reasoning,  deduced  from  the  words  of  the  will,  ^hen  chii- 
all  the  contents  and  design,  and  tenor  of  it,  as  manifested   '^'^™  °'^^^' 


Morong,  103  Mass.  288,  289.  — Bequest  to 
issue,  how  construed.  Mr.  Jarman  says, 
"  The  word  issue,  when  not  restrained  by 
the  context,  is  coextensive  and  synony- 
mous with  descendants,  comprehending 
objects  of  every  degree.  Haydon  u.  Wil- 
shere,  3  T.  R.  372;  Hockley  u.  Mawbey, 
1  Ves.  jr.  150 ;  Wythe  v.  Thurlston,  Ambl. 
555  ;  1  Ves.  195,  stated  more  correctly  3 
Ves.  258;  Horsepool  v.  Watson,  3  Ves. 
383  ;  Bernard  v.  Montague,  1  Meriv.  434 ; 
Hall !).  Nalder,  22  L.  J.  Ch.  242  ;  17  Jur. 
224  ;  South  v.  Searle,  2  Jur.  N.  S.  390  ; 
In  re  Jones's  Trusts,  23  Beav.  242 ;  Mad- 
dock  V.  Legg,  25  Beav.  531 ;  Ferrill  u. 
Talbot,  Riley  Ch.  247  ;  Kingsland  v.  Ra- 
pelje,  2  Edw.  Ch.  1 ;  Miller  J.  in  Golds- 
borough  V.  Martin,  41  Md.  488,  501.  And 
here  the  distribution  is  per  capita,  not  per 
stirpes.  The  case  of  Davenport  y.  Han- 
bui-y,  3  Ves.  257,  presents  a  simple  exam- 
ple. The  bequest  was  to  M.,  or  her  issue. 
M.  died  in  the  lifetime  of  the  testator, 
leaving  one  son  living,  and  two  children 
of  a  deceased  daughter.  Sir  R.  P.  Arden 
M.  R.  held  that  these  three  objects  were 
entitled  per  capita;  and,  there  being  no 
words  of  severance,  they  took  as  joint  ten- 
ants. —  Words  '  lawful  issue  '  held  to  com- 
prise children  and  grandchildren ;  distribu- 
tion per  capita.  In  the  case  of  Leigh  v. 
Norbury,  13  Ves.  340,  there  is  an  instance 
of  the  same  mode  of  construction  applied 
to  a  deed.  By  indenture,  in  consideration 
of  an  intended  marriage,  A.  assigned  to 
trustees  all  his  personal  estate,  upon  trust 
to  permit  him  to  enjoy  the  same  during 
his  life,  and,  after  his  decease,  in  trust  for 
such  persons  as  he  should  appoint,  and, 
in  default  of  appointment,  for  the  lawful 
issue  of  A.  A.  made  no  appointment,  and 
died  leaving  several  children.  Sir  W. 
Grant  M.  R.  held  that  the  property  was 
divisible  among  all  the  children  and 
grandchildren  per  capita.    He  said  it  was 


clearly  settled  that  the  word  'issue,'  un- 
confined  by  any  indication  of  intention, 
includes  all  descendants.  Intention,  he 
said,  was  required  for  the  purpose  of  lim- 
iting the  sense  of  that  word  to  children. — 
Gijl  to  issue  extended  to  children  and  grand- 
children. In  Freeman  v.  Parsley,  3  Ves. 
420,  a  testator  devised  and  bequeathed  a 
moiety  of  his  personal  estate,  and  of  the 
proceeds  of  his  real  estate  (which  he  di- 
rected to  be  sold),  to  T.,  and  his  heirs, 
&c.  to  be  divided  among  A.,  B.,  C,  and 
D.;  'but  in  case  of  their  decease,  or  any 
of  them,  such  deceased's  share  to  be  di- 
vided among  the  lawful  issue  of  such  de- 
ceased, and,  in  default  of  such  issue,  such 
share  to  he  equally  divided  among  the  sur- 
vivors.' B.,  C,  and  D.  died  in  the  testa- 
tor's lifetime,  leaving  children  and  grand- 
children. Lord  Loughborough  held  that 
all  were  entitled,  though  he  expected  that 
it  was  contrary  to  the  intention.  His 
lordship  regretted  that  there  was  no  me- 
dium between  the  total  exclusion  of  the 
grandchildren,  and  admitting  them  to 
share  with  their  parents.  —  Devise  of  real 
estate  to  issue.  It  will  be  perceived  that, 
in  all  the  preceding  cases,  the  subject  of 
disposition  was  personal  estate,  or  (which 
is  identical  for  this  purpose)  the  produce 
of  realty.  Probably,  however,  the  con- 
struction of  the  word  '  issue '  would  not 
be  varied  when  applied  to  real  estate.  It 
is  true  indeed  that  the  word  '  issue,'  when 
preceded  by  an  estate  for  life  in  the  ances- 
tor, is  freVjuently  construed  (as  we  shall 
hereafter  see)  as  synonymous  with  heirs 
of  the  body,  and  as  such  conferring  an  es- 
tate tail,  on  the  ground  that  this  is  the 
only  mode  in  which  the  testator's  bounty 
can  be  made  to  reach  the  whole  class  of 
descendants  born  and  unborn ;  and  it 
must  be  confessed  that  the  same  reason- 
ing applies,  to  a  certain  extent,  in  the  case 
now  under  consideration ;  for  to    adopt 


(y)  1  Ves.  531. 
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by  its  contents,  show  the  word  "  issue  "  to  be  meant  in  a  more  re- 
strained sense,  that  sense  may  be  given  to  it ;  and  his  lordship  pro- 


any  other  interpretation  narrows  the  range 
of  objects,  by  confining  the  devise  to  issue 
living  at  a,  given  period,  and  thereby  ex- 
cluding, it  may  be,  an  unlimited  saceession 
of  unborn  descendants,  on  ■whom  an  estate 
tail  would,  if  not  barred,  devolve  (as  in 
Mandeville's  case).  But  whatever  may 
be  the  plausibility  or  force  of  such  analog- 
ical reasoning,  it  has  received  but  little 
countenance  from  the  cases ;  there  being, 
it  is  believed,  no  direct  adjudication  in 
favor  of  such  a  construction,  while  positive 
authority  may  be  cited  against  it ;  as  in 
the  case  of  Cook  v.  Cook,  2  Vem.  545, 
where  it  was  held,  that,  under  a  devise  to 
the  issue  of  J.  S.,  the  children  and  grand- 
children took  concurrently  an  estate  for 
life.  —  Remark  on  Cook  v.  Cook.  Seeing 
that  the  construction,  which  obtained  in 
this  case,  has  the  merit  of  letting  in  all  the 
existing  issue  concurrently,  instead  of 
vesting  the  property  in  the  eldest  or  only 
son  (as  would  generally  be  the  effect  of 
the  alternative  construction  above  sug- 
gested), it  seems  probable  that  it  will  be 
hereafter  followed  in  a  similar  case ;  and 
there  appears  to  be  an  increased  motive 
for  its  adoption,  now  that  under  such  a 
devise  (if  contained  in  a  will  made  or  re- 
published since  the  year  1837)  the  issue 
would  take  the  fee.  —  Effect  where  the  de- 
vise is  to  issue  as  tenants  in  common  in  fee. 
At  all  events,  if  the  devise  to  the  issue 
not  only  confers  an  estate  in  fee,  but  also 
contains  words  of  distribution  (which  are 
obviously  inconsistent  with  holding  the 
word  '  issue '  to  be  synonymous  with  heirs 
of  the  body),  it  is  clear  that  the  issue  of 
every  degree  are  entitled  as  tenants  in 
common.  Thus,  in  the  case  of  Mogg  v. 
Mogg,  1  Meriv.  654,  where  under  a  devise 
to  trustees,  to  pay  the  profits  to  the  chil- 
dren begotten  and  to  be  begotten  of  M. 
for  their  lives  (whieh  vested  the  legal  es- 
state  pro  tanto  in  the  trustees),  and  after 
the  decease  of  such  children,  the  testator 
devised  the  estate  to  the  lawful  issue  of 
such  children,  to  hold  unto  such  issue,  his, 


her,  and  their  heirs,  as  tenants  in  common, 
without  survivorship  (and  which  was  held 
to  execute  the  use  in  the  issue),  tic  court 
of  king's  bench,  on  a  case  from  chancery, 
certified  that  the  issue  of  such  of  M.'s  chil- 
dren as  were  living  at  the  testator's  decease 
took  the  remainder  in  fee,  expectant  on  the 
estate  pur  outer  vie  of  the  trustees  as  tenants 
in  common ;  and  this  certificate  was  con- 
firmed by  Sir  W.  Grant  M.  R.  —  Issue 
explained  to  mean  children.  The  word 
'  issue,'  however,  may  be,  and  frequently 
is,  explained  by  the  context  to  bear  the 
restricted  sense  o{  children.  A  clause  sub- 
stituting issue  for  their  parents,  it  seems, 
has  such  cflTect,  the  word  '  parent '  so  used 
being  considered  to  import,  according  to 
its  ordinary  meaning,  yarter  or  mother  as 
distinguished  from,  and  in  exclusion  of,  a 
more  remote  ancestor.  Thus,  in  the  case 
of  Sibley  v.  Perry,  7  Ves.  522,  where  .a 
testator  made  certain  bequests  to  several 
persons,  if  living  at  his  decease,  and,  if  not, 
he  directed  that  their  lawful  issue  should 
take  the  shares  whieh  their  respective  par- 
ent, if  living,  would  have  taken  ;  and  he 
made  other  bequests  to  the  lawful  issue  liv- 
ing, at  certain  periods,  of  other  persons ; 
Lord  Eldon  thought  it  was  clear,  as  to  the 
former  class,  that  children  were  intended, 
and  that  this  was  a  ground  for  giving  to 
the  word  'issue'  the  same  construction  In 
the  other  bequests.  See  Pruen  v.  Osborne, 
11  Sim.  132;  Buckle  v.  Pawcett,  4  Hare, 
536,  544 ;  Crozier  v.  Crozier,  3  D.  &  War. 
386  ;  Bradshaw  v.  Melling,  19  Beav.  417  ; 
Smith  V.  Horsf all,  25  Beav.  628  ;  Maynard 
V.  Wright,  26  Beav.  285 ;  Ridgway  v. 
Munkittrick,  1  D.  &  War.  84 ;  Edwards 
V.  Edwards,  12  Beav.  97;  Rhodes  u. 
Rhodes,  27  Beav.  413.  It  is  not,  however, 
a  necessary  result  of  the  word  '  issue  '  be- 
ing used  in  the  sense  of  children  in  one 
clause,  that  it  is  to  be  similarly  construed 
in  another  clause,  where  it  is  surrounded 
by  a  different  context.  Carter  v.  Bentall, 
2  Beav.  551  ;  Head  -v.  Randall,  2  Y.  & 
Coll.   C.  C.  231 ;  Hedges  v.   Harpur,   9 
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ceeded  to  decide  that,  in  the  will  before  the  court,  from  its  being 


Boav.  479  ;  Caulfield  v.  Maguire,  2  Jo.  & 
Lat.  176;  Williams!;.  Teale,  6  Hare,  239. 
Still  less  can  'issue'  be  restricted  to  '  chil- 
dren '  merely  to  make  two  different  be- 
quests correspond.  Waldron  c.  Boulter, 
22  Beav.  284.  But  if  in  such  a  case  as 
Sibley  v.  Perry,  supra,  there  follows  a  gift 
over  in  case  the  original  legatees  die  with- 
out leaving  any  issue,  there  is  strong 
ground  for  retaining  the  primary  and 
more  extended  meaning  of  the  word 
'  issue '  in  the  preceding  gift ;  since  by 
construing  it  as  children  in  both  clauses, 
it  is  clear,  that  though  the  gift  over  would 
take  effiicf,  yet  it  would  be  at  the  expense 
of  the  remoter  issue,  who  would  take  noth- 
ing; or  by  giving  the  word  'issue'  in  the 
gift  over  only  its  natural  acceptation,  the 
gift  over  is  prevented  taking  effect,  and  in- 
testacy is  the  consequence.  This  point 
arose  in  Ross  v.  Boss,  20  Beav.  645,  and 
the  master  of  the  rolls,  chiefly  on  the 
ground  indicated,  held  that  the  word 
'issue' must  retain  its  primary  meaning ; 
so  that  on  the  death  of  a  parent  of  any 
generation,  his  children  (whether children, 
grandchildren,  or  remoter  issue  of  the  per- 
son whose  issue  was  originally  spoken  of) 
took  his  share,  but  not  letting  in  issue  of 
a  remoter  generation  to  share  with  issue 
less  remole.  In  other  words,  the  substi- 
tution would  take  place  according  to  cir- 
cumstances throagh  all  the  generations  of 
issue.  See,  also,  Eobinson  v.  Sykes,  23 
Beav.  40;  Amson  v.  Harris,  19  Beav.  210. 
Whei-e  a  gift  is  made  to  issue,  and  the  tes- 
tator proceeds  to  speak  of  '  issue '  of  such 
former  mentioned  '  issue,"  it  is  clear  he 
did  not,  in  the  first  instance,  use  the  word 
'  issue  '  in  its  most  comprehensive  sense ; 
and  if  he  has  further  called  the  first  '  par- 
ents '  of  the  second,  the  sense  to  which  the 
word  is  limited  must  be  that  of '  children.' 
Pope  V.  Pope,  14  Beav.  593;  Williams  v. 
Teale,  6  Hare,  239.  Even  without  this 
latter  circumstance  it  is  difficult  to  see 
how,  if  restricted  at  all,  the  term  can  mean 
anything  but  children  (see  Maule  J.  in 
Doe  V.  Eucastle,  8  C.  B.  880),  except  in 


cases  where  it  may  refer  to  issue  living  at 
a  particular  period.  On  the  same  princi- 
ple, in  the  case  of  Hampson  v.  Brandwood, 

1  Madd.  381  ;  Gordon  v.  Hope,  3  De  G.  & 
S.  352,  it  was  considered  that  a  limitation 
in  a  deed  to  the  first  male  issue,  lawfully 
begotten,  by  A.,  was  restricted  to  sons ;  but 
the  construction  seems  to  have  been  aided 
by  the  context,  the  next  limitation  being 
expressly  to  daughters,  and  the  father  hav- 
ing a  power,  in  case  of  there  being  any 
such  male  issue  to  inherit,  to  charge  the 
property  in  favor  of  his  other  children.  It 
has  been  frequently  decided,  that  the  words 
'  lawfully  begotten  by  A.'  are  not  per  se 
enough  to  limit  a  bequest  ',to  the  issue  of 
A.'  to  his  children.     Caulfield  v.  Maguire, 

2  Jo.  &  Lat.  176  ;  Evans  v.  Jones,  2  Coll. 
516;  Haydon  u.  Wilshere,  3  T.  R.  372. 
It  was  held  by  Sir  E.  Sugden,  in  a  case 
upon  articles  for  a  settlement  to  the  hus- 
band and  wife,  successively  for  their  lives, 
with  remainder  to  the  issue  as  they  should 
appoint,  and  in  default  of  appointment, 
then  in  equal  shares,  if  there  were  more 
than  one  of  such  issue,  born  in  the  hus- 
band's lifetime  or  in  a  reasonable  time  after 
his  death,  that  the  word  '  issue '  meant 
children.  Thompson  v.  Simpson,  1  D.  & 
War.  480.  —  Effect  where  words  '  issue  ' 
and  '  children  '  are  used  indifferently.  Dif- 
ficulty, however,  often  arises  from  the  tes- 
tator having  used  the  words  issue  and 
children  synonymously,  rendering  it  nec- 
essary, therefore,  in  order  to  avoid  the 
failure  of  the  gift  for  uncertainty,  that 
the  prevalency  of  one  of  these  respective 
terms  should  be  established.  Lord  Hard- 
wioke  thought,  that,  where  the  gift  was  to 
several,  or  the  respective  issues  of  their 
bodies,  in  case  any  of  them  should  be  dead 
at  the  time  of  distiibution  —  viz,  to  each, 
or  their  respective  children  one  fourth,  fol- 
lowed by  a  gift  to  survivors,  in  case  any 
of  them  should  be  dead  without  issue,  the 
word  'children'  was  not  restrictive  of 
'  issue  '  previously  mentioned,  the  videli- 
cet being  merely  explanatory  of  the  shares 
to  be  taken,  and  not  of  the  objects  to  take. 
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coupled  -with  the  word  "  parent,"  the  correlative  term  "  issue  " 
must  be  taken  in  the  sense  of  "  children."  (s) 

*  3.  "  Descendants."  Under  this  description  is  comprised  every 
3.  "De-  individual  proceeding  from  the  stock  or  family  referred 
ants:"  to  by  the  testator,  (a)  Thus,  when  the  testator  gave 
4,000Z.  to  "  the  descendants  of  Francis  Ince,"  it  was  held  by  Sir 
Thomas  Clark  M.  R.  that  great-grandchildren  were  entitled  with 
grandchildren  to  shares  of  the  fund,  since  they  answered  the  de- 
scription of  descendants  of  Francis  Ince  ;  and  that  the  distribution 
must  be  per  capita.  (5)     So  where  the  testatrix  directed  her  per- 


The  word  '  children,'  therefore,  was  to  be 
construed  as  meaning  issue,  and  not  issue 
abridged  to  children.    Wyth  v.  Blackman, 

1  Ves.  196  ;  Ambl.  555.  See,  also,  Horse- 
pool  V.  Watson,  3  Ves.  383;  Boyle  v. 
Hamilton,  4  Ves.  437  ;  Balzell  v.  Welsh, 

2  Sim.  319  ;  Doe  d.  Simpson  v.  Simpson, 

5  Scott,  770;  4  Bing.  N.  C.  333;  3  M.  & 
Gr.  929;  Harley  v.  Mitford,  21  Beav.  280  ; 
The  case  of  Cursham  v.  Newland,  2  Scott, 
105 ;  2  Bing.  N.  C.  58 ;  4  M.  &  W.  104,  pre- 
sents the  converse  case;  for  in  a  will  where 
bo^h  words  were  used  indifferently, '  issue ' 
was  restrained  to  children.  See,  also,  Jen- 
nings V.  Newman,  10  Sim.  219  ;  Goldie  v. 
Greaves,  14  Sim.  348 ;  Benn  v.  Dixon,  16 
Sim.  21 ;  Earl  of  Oxford  v.  Churchill,  3 
Ves.  &  B.  67  ;  Bryan  u.  Mansion,  5  De  G. 

6  S.  737  ;  Farrant  v.  Nichols,  9  Beav. 
327  ;  Edwards  v.  Edwards,  12  Beav.  97  ; 
Heath's  Settlement,  23  Beav.  193."  2  Jar- 
man  (3d  Eng.  ed.),  89-94.]  See  as  to  the 
construction  of  the  word  "offspring," 
Lister  v.  Tidd,  29  Beav.  618;  Thompson 
V.  Beasley,  3  Drew.  7  ;  [Allen  v.  Markle, 
36  Penn.  St.  117 ;  Bramble  v.  Billups,  4 
Leigh,  90.] 

{z)  See,  also,  Horsepool  v.  Watson,  3 
Ves.  383 ;  Hampson  v.  Brandwood,  1 
Madd.  388 ;  Orford  v.  Churchill;  3  Ves.  & 
B.  67;  Swift  V.  Swift,  8  Sim.  168;  Peel 
V.  Catlow,  9  Sim.  372 ;  Ryan  u.  Cowley, 
Lloyd  &  Gould,  7 ;  Carter  v.  Bentall,  2 
Beav.  551 ;  Ridgeway  v.  Munkethick,  1 
Dr.  &  W.  84;  Prnen  v.  Osborne,  11  Sim. 
132;  Goldie  v.  Greaves,  14  Sim.  348; 
Buckle  V.  Fawcett,  4  Have,  536  ;  Farrant 
V.  Nichols,  9    Beav.    327 ;    Williams    v. 
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Teale,  6  Hare,  250 ;  Edwards  v.  Edwards, 
12  Beav.  97  ;  Pope  v.  Pope,  14  Beav.  591 ; 
Bradshaw  v.  Melling,  19  Beav.  417;  In 
re  Heath's  Settlement,  23  Beav.  193 ;  May- 
nard  v.  Wright,  26  Beav.  285 ;  M'Gregor 
V.  M'Gregor,  1  De  G.,  F.  &  J.  63  ;  Smith 
V.  Horsfall,  25  Beav.  628  ;  Stevenson  „. 
Abingdon,  31  Beav.  305  ;  Tatham  v.  Ver- 
non, 29  Beav.  604  ;  Baker  v.  Bayldon,  31 
Beav.  209  ;  Fairfield  o.  Bushell,  32  Beav. 
158  ;  In  re  Corrie's  Will,  32  Beav.  426  ; 
Marshall  v.  Baker,  31  Beav.  608;  Lan- 
phier  v.  Buck,  2  Drew.  &  Sm.  484  ;  In  re 
Wyndham's  Trusts,  L.  E.  1  Eq.  290.  See, 
also,  Bryden  v.  Willett,  L.  R.  7  Eq.  Cas. 
472  ;  Hobgen  v.  Neale,  L.  R.  11  Eq.  Cas. 
48  ;  [Mandevill  v.  Lackey,  3  Ridg.  P.  C. 
352  ;  Barstow  v.  Goodwin,  2  Bradf.  Sur. 
416;  M'Gregor  v.  M'Gregor,  1  De  G.,  F. 
&  J.  63 ;  Kleppner  v.  Lavevty,  70  Penn. 
St.  70.  As  to  the  distinction  between 
"  issue  "  and  "  children,"  see  Gray  J.  in 
Bigelow  V.  Morong,  103  Mass.  289.] 

(a)  See  the  observations  of  Lord  El- 
don  in  Wright  v.  Atkyns,  1  Turn.  &,  Russ. 
162.  [The  word  "descendants"  in  a 
will  cannot  be  construed  to  include  any 
but  lineal  heirs,  without  clear  indications, 
in  the  will,  of  the  testator's  intent  to  ex- 
tend its  meaning.  Baker  u.  Baker,  8 
Gray,  101,  118,  119;  Hamlin  v.  Osgood, 

1  Redf.  Sur.  409 ;   Barstow  v.  Goodwin, 

2  Bradf.  Sur.  413.  The  child  of  a  sister 
is  not  a  descendant  of  the  testator.  Arm- 
strong V.  Moran,  1  Bradf  Sur.  314.] 

(b)  Crossly  v.  Clare,  Ambl.  397 ;  S.  C. 

3  Swanst.  320,  note  to  Brandon  v.  Bran- 
don. 
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sonal  property  to  be  divided  equally  between  the  descendants  of 
Thomas  Fairbank ;  and  at  her  death  there  were  three  sons  and 
eleven  grandchildren  of  Thomas  Fairbank,  it  was  held  by  Lord 
Thurlow,  that  as  well  the  grandchildren  as  children  were  entitled 
to  the  fund,  and  per  capita,  (c) 

It  was  held  by  Lord  Eldon  in  Oddie  v.  Woodford  (c?)  (and  his 
decision  was  confirmed  by  the  house  of  lords),  that  the  «  Eldest 
designation  of  "  eldest  male  lineal  descendant "  was  in-  "efceJ,"!*^ 
applicable  to  a  male  person  claiming  in  part  through  a  *°'-"' 
female.  Again,  in  Bernal  v.  Bernal,  (e)  it  was  decided  by  Lord 
Cottenham,  in  the  construction  of  a  Dutch  will,  that  "  male  chil- 
dren "  meant  "male  descendants,"  and  that  male   de-   "Male  de- 

'  _  scend- 

scendants  meant,  according  to  the  English  law  (and,  as   ants." 
it  *  should  seem,  according  to  the  Dutch  law  also),  descendants 
claiming  through  males  only.  (/ ) 

Where  a  testator  gave  all  the  residue  of  his  real  and  personal 
estate  unto  and  equally  between  and  amongst  all  his  re-    "  Eelationa 

.  .  .  .  ^7  lineal 

lations  who  might  claim  and  prove  their  relationship  to  descent." 
him  by  lineal  descent ;  and  he  had  no  wife  or  issue  at  the  time 
of  making  his  will  nor  afterwards ;  and  he  died  leaving  several 
first  cousins,  his  next  of  kin  ;  it  was  held  that  they  were  entitled 
to  the  residuary  estate  both  real  and  personal ;  for  that  the  word 
"  lineal  descent "  did  not  necessarily  mean  lineal  descent  from 
the  testator.  (^) 

When  a  bequest  is  made  to  "  A.  or  his  children,"  or  to  "  A. 
or  his  issue,"  or  "  A.  or  his  heirs,"  or  "  A.  or  his  descend-  -vyhether  a 
ants,"  a  question  may  arise,   whether  the  children,   or   giftto"A. 

■^  .y  '  _  or  his  is- 

issue,  or  descendants,  are  to  take  concurrently  with  A.,    sue,"  or  to 

"  A   07*  liis 

or  merely  in  substitution  for  him,  in  case  of  his  death  children," 

(c)  Butler   v.  Stratton,  3   Bro.  C.   C.         (e)  3  Myl.  &  Cr.  559. 

367.  See,  also,  Dick  «.  Lacy,  8  Beav.  214;  (/)  Lywood  v.  Kimber,  29  Beav.  38, 
[Bond's  Appeal,  31  Conn.  183  ;  White-  accord.  But  see,  also,  Sayer  v.  Bradley, 
head  v.  Lassiter,  4  Jones  Eq.  79 ;  McCabe  5  H.  L.  Gas.  873 ;  post,  1122  ;  [Beckam  v. 
V.  Spruil,  1  Dev.  Eq.  189.  Under  a  be-  De  Saussure,  9  Rich.  (Law)  531.]  In  the 
quest  to  "  the  descendants  of  my  three  great  case  of  Thelluson  v.  Thelluson,  7 
uncles,"  the  children  of  the  uncles  take  H.  L.  Cas.  429,  the  contest  was,  whether 
per  capita  and  not  per  stirpes.  Brown  u-  under  the  words  "eldest  male  lineal  de- 
Brown,  6  Bush,  648.]  See,  further,  as  to  scendant,"  the  eldest  in  line  or  the  eldest  in 
the  word  "  descendants,"  Best  v.  Stone-  years  was  entitled,  and  the  house  of  lords 
hewer,  34  Beav.  66  ;  [Barstow  v.  Good-  decided  in  favor  of  the  eldest  in  line. 
win,  2  Bradf.  Sur.  413.]  {g)  Craik  v.  Lamb,  1  Coll.  489. 

(d)  3  Myl.  &  Cr.  584. 
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or  to  "  A.  before  the  testator.  Qi)  In  Newman  v.  Nightingale,  (i) 
heirs,"  the  testator  gave  500L  "to  the  sole  use  of  N.  or  of  her 
like)  is  con-  children  forever."  And  Lord  Thurlow  held,  that  N. 
substitii-*"  took  only  an  interest  for  life  in  the  500Z.,  and  that  the 
tionai.  children  were  to  take  it  among  them  after  her  death.  (/) 

But  in  Crooks  v.  De  Vandes,  (Je)  Lord  Eldon  held  that  a  bequest 
to  two  persons,  or  their  children,  gave  the  children  an  interest  by 
way  of  substitution  only,  and  not  a  concurrent  interest.  So  in 
Montagu  v.  Nucella,  (J)  a  testator  bequeathed  a  sum  of  stock  *  to 
each  of  five  nephews  and  nieces,  or  to  their  respective  child  or 
children ;  should  any  die,  without  child,  such  share  to  revert  to 
the  residuary  legatee.  And  Lord  Gifford  M.  R.  held  that  the 
true  construction  was,  to  vest  the  legacies  absolutely  in  the  neph- 
ews and  nieces  who  survived  the  testator,  and  that  the  child  or 
children  of  nephews  or  nieces  took  only  as  substitutes  for  their 
parent  or  parents  dying  in  the  testator's  lifetime.  And  many 
similar  decisions  have  subsequently  occurred,  where,  in  case  of  di- 
rect gifts  to  legatees,  or  their  children,  or  to  legatees  or  their 
issue,  or  to  them  or  their  heirs,  the  children,  &c.  have  been  held 
to  take  only  by  way  of  substitution,  (m)  But  these  cases  must 
be  carefully  distinguished  from  those  where  the  will  shows  a  gen- 
eral intention  in  favor  of  a  class,  and  a  particular  intention  in  favor 
of  individuals  of  the  class  to  be  selected  by  another  person,  and  the 
particular  intention  fails  from  the  selection  not  being  made.  In 
such  cases  as  the  court  cannot  supply  the  execution  of  the  power 
of  selection,  it  gives  the  fund  to  the  whole  class  equally,  in  order 
to  carry  into  effect  the  general  intention.  This  distinction  is  illus- 
trated by  the  case  of  Penny  v.  Turner,  (n)  where  there  was  a  gift 

(A)  See />os<,  pt.  III.  bk.  iii.  ch.  ii.  §  v.  Speakman  v.   Speakman,  8  Hare,   180; 
as  to  preventing  the  lapse  of  legacies  by  Chipcliase  v.  Simpson,  16  Sim.  485 ;  Gib- 
words  of  substitution.  son  v.  Hale,  17  Sim.  129  ;  Penley  v.  Pen- 
()■)  1  Cox,  341.  ley,  12  Beav.  547  ;  Blundell  u.  Chapman, 
(j)  See,  also,  Richardson  v.  Spraag,  1  33  Beav.  648,  and^rosf,  pt.  iii.  bk.  m.  ch. 
P.  Wms.  433;  Eccard  D.Brooke,  2  Cox,  ii.  §  v.  (i.) ;   [Brent  v.   Washington,   18 
213  ;  Parkin  v.  Knight,  15  Sim.  83.  Grattan,  532,  533.]     But  a  gift  to  a  leg- 
(k)  9  Ves.  197.  atee,  or  his  heirs,  or  assigns,  is  an  absolute 
(/)   1  Russ.  C.  C.  165.  gift  to  him.    In  re  Walton,  20  Jurist,  363, 
(m)  See   Gibbs   i^.   Tait,  8   Sim.   132;  coram  the  lords  justices;  S.  C.  8  De  G., 
Turner  v.  Capel,  9   Sim.   158;  Price  v.  M.  &  G.   173.     See,  also,   Grcenway  v. 
Lockley,  6  Beav.  180;  Dick  u.   Lacy,  8  Greenway,  2  De  G.,  F.  &  J.  128. 
Beav.  214;   Salisbury  v.   Petty,  3   Hare,         (n)  2  Phill.  C.  C.  493. 
86;    Whitcher  v.  Penley,   9  Beav.  477; 
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to  the  testator's  three  sisters,  or  their  children,  as  his  mother 
should,  by  deed  or  will,  appoint.  And  Lord  Cottenham  held,  that, 
in  default  of  appointment,  this  was  a  gift  to  the  whole  class  of  the 
sisters  and  their  children  equally  ;  not  on  the  ground  that  "  or  " 
was  to  be  construed  "and,"  but  that  it  was  referable  only  to  the 
power  given  to  the  mother  of  selection  from  among  the  class  ; 
and  as  that  *  power  had  not  been  exercised,  the  whole  class  must 
take  equally,  (o) 

A  gift  to  "  survivors  of  a  class  and  the  issue  of  such  survivor, 
such  issue  to  take  the  parent's  share  only,"  is  a  gift  to  the  parents 
for  life  with  remainder  to  their  children,  and  not  a  substitutionary 
gift.  (^) 

4.  "  Relations."  When  a  legacy  is  given  by  a  testator  "  to 
my  relations"  generally,  without  enuraerating  any  of  4  "iReia- 
them,  the  court  will  direct  the  money  to  be  paid  to  such  tions." 
of  his  relations  as  would  have  been  entitled  under  the  statute  of 
distributions,  if  he  had  died  intestate.  Qq)  So  where  the  testator 
bequeathed  50L  to  each  of  his  "relations  by  blood  or  marriage," 
Lord  Rosslyn  held  that  the  word  "relations"  must  be  confined 
to  relatives  entitled  under  the  statute  of  distributions,  and  to  per- 
sons who  had  married  relatives  entitled  under  that  act.  (r) 

The  same   rule  applies  where  the  bequest  is  to  '■'■near  rela- 

(0)  See  accord.  Longmove  v.  Broom,  7  v.  Howard,  1  Bro.  C.  C.  31 ;  Eayuer  v. 

Ves.  124;  Burrough  v.  Philcox,  5  Myl.  &  Mowbray,  3  Bro.  C.  C.  234  ;  Brandon  v. 

Cr.   73,   92;  Re  White's   Trusts,   Johns.  Brandon,  3  Swanst.   319;  Wright  v.  At- 

656;  Izod  v.   Izod,   32   Beav.   242.    But  kyns,  1  Turn.  &  Russ.  161 ;  Ham's  Trust, 

see   contra,  Jones  v.  Torin,   6    Sim.  255.  2   Sim.  N.  S.  106;  Lees  v.  Massey,  3  De 

["  If  there  be  a  gift  to  one  in  trust  for  a  G.,  F.  &  J.   113  ;  [Drew  u.  Wakefield,  54 

class  of  persons  with  a  power  of  selection,  Maine,  291,  298  ;  Varrell  v.  Wendell,  20 

and  the  trastee  die  without  exercising  this  N.   H.   431;  M'Neilledge  v.  Galbraith,  8 

power,  the  court,  in  distributing  the  fund,  Serg.  &  R.  45.     The  word  relations,  in  its 

will  ordinarily  be  governed  by  the  statute  widest  extent,  embi-aces  persons  of  every 

of  distributions,  and  divide  it  equally,  un-  degree  of  consanguinity,  and  extends  to 

less  the  provisions  of  the  will  indicate  a  all  persons  descended  from  the  same  com- 

difFerent    distribution."      Bellows    J.    in  mon  ancestor.     Huling  v.  Tenner,  9  R.  I. 

Portsmouth  v.  Shackford,  46  N.  H.  423,  410,  411,  412.]    But  the  distribution  must, 

426.]     As  to  when  the  class  is  to  be  as-  it  seems,  be  per  capita  and  not  ^er  s(»pes. 

certained,  see  Johns.  659 ;  In  re  Phene's  2   Sugd.  Powers,  246,   7th  ed. ;  2  Jarman 

Trusts,  L.  R.  5  Eq.  Gas.  346.  on  Wills,  98  (2d  ed.) ;  Tiffin  v.  Longman, 

(p)  Parsons  v.  Coke,  4  Drew.  296.  15  Beav.  275. 

(9)  Roach  V.  Hammond,  Prec.  Ch.  401 ;  (r)   Devisme   v.   Mellish,   5    Ves.   529  ; 

Thomas  </.  Hole,  Gas.  temp.  Talb.  251  ;  [Drew  v.  Wakefield,  54  Maine,  291.] 
Wi  thorn  v,  Harris,  2  Ves.  sen.  527 ;  Green 
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tions."  (s)  So  where  the  bequest  is  to  '■^ poor  relations,"  (f)  or 
"  my  most  necessitous  "  or  '■'■poorest  "  relations,  (m)  no  persons  are 
entitled  except  such  as  are  within  the  statute ;  unless  the  legacy 
be  given  to  establish  a  charity  for  poor  relations."  (x) 

*  So  where  a  power  is  given  to  a  person  to  dispose  of  a  fund 
"  among  my  relations,  in  such  manner  as  he  shall  think  proper," 
the  appointment  cannot  be  in  favor  of  any  relative  who  is  not 
within  the  statute,  (y)  But  though  a  party  to  whom  a  power  is 
thus  delegated  to  fix  the  amount  of  the  share  that  each  relation 
shall  take,  without  intrusting  him  with  the  choice  of  the  objects, 
is  confined  within  the  limits  of  the  statute,  it  is  otherwise  when  a 
power  is  committed  to  an  individual  to  distribute  the  fund  among 
such  of  the  "  relations  "  of  the  testator  as  he  shall,  in  his  discre- 
tion, select ;  for,  in  such  a  case,  the  individual  is  not  restrained  in 
the  exercise  of  such  discretion  to  relations  within  the  statute  of 
distributions,  (g)  Where,  indeed,  the  court  is  called  on  to  dis- 
tribute, in  failure  of  the  person  so  empowered,  it  will  confine  itself 
according  to  the  degrees  mentioned  in  the  statute,  as  well  in  the 
latter  case  as  in  the  former ;  (a)  but  a  difference  was  supposed  to 
exist,  that  where  the  donee  of  the  power  had  authority  to  select 
the  objects,  the  fund  shall  be  distributed  amongst  the  testator's 
next  of  kin,  in  existence  at  the  death  of  the  donee  of  the  power  ;  (6) 
but  where  the  donee  of  the  power  was  intrusted  with  a  discretion 
merely  in  apportioning  the  shares,  the  property  shall  be  divided 
among  the  next  of  kin  living  at  the  testator's  death,  (c) 

(s)   Whithorn  v.  Harris,   2   Ves.   sen.  u.   Lynara,  4   Euss.    C    C.   292 ;    [Ports- 

527.  mouth  v.  Shackford,  46  N.  H.  427  ;  post, 

(t)  Brunsden  v.  Woolridge,  1  Dick.  380 ;  1422,  note  (?').] 

S.    C.  Ambl.  507.     [See  M'Neilledge   v.  (a)  Grant  v.  Lynam,  4  Russ.  C.  C.  292. 

Galbraith,  8  Serg.  &  R.  43 ;  M'Neilledge  See  Ray  u.  Adams,  3  My.  &  K.  237 ; 

V.  Barclay,  11  Sei-g.  &  R.  103.]  Salusbury  u.  Denton,  3  Kay  &  J.  529  ; 

(w)  Widmore  v.  Woodrooffe,  Ambl.  636.  [Drew  v.  Wakefield>  54  Maine,  291,  298, 

(x)  White  V.  White,  7  Ves.  423 ;  Attor-  299  ;  Portsmouth  </.  Shackford,  46  N.  H. 

ney  Gen.  v.  Price,  17  Ves.  371.    A  rela-  426-428;  ante,  1116,  note  (o).]    See,  also, 

tion  who  was  poor  at  the  death  of  the  tes-  In  re  Caplin,  29  Jur.  383,  where  the  power 

tator,   and  has   become  rich  before   the  was  to  appoint  "  unto  such  of  my  rela- 

period    of  distribution,  is   not   entitled,  tions  and  friends,"  as  the  donee  of  the 

Mahon  v.  Savage,  1  Sch.  &  Lef.  111.  power  should  direct. 

(y)  Pope  V.  Whitcombe,  3  Meriv.  689  ;  (6)  Harding  v.  Glyn,  1  Atk.  469  ;  S.  C. 

[Varrelly.  Wendell,  20  N.H.  431.]  cited  5  Ves.  501;  Cruwys  v.  Colman,  9 

(z)  Mahon  v.  Savage,  1    Sch.  &  Lef.  Ves.  325.    But  see  Cole  v.  Wade,  16  Ves. 

Ill;    Spring   v.  Biles,  1    T.   R.  435,  in  27. 

notis ;  Forbes  v.  Ball,  3  Meriv.  437  ;  Grant  (c)  Pope  v.  Whitcombe,  3  Meriv.  689. 
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But  this  doctrine  was  founded  on  an  inaccurate  report  of  *  the 
case  of  Pope  v.  Whitcombe,  and  it  was  held  by  Romilly  M.  R.  to 
be  a  mistake,  and  that  in  both  instances  the  next  of  kin  living  at 
the  death  of  the  donee  of  the  power  were  entitled,  (c?) 

No  person  can  regularly  answer  the  description  of  "relations," 
but  those  who  are  akin  to  the  testator  by  blood  ;  and,  consequently, 
relations  by  marriage  are  not  included  in  a  bequest  to  "  relations  " 
generally.  A  wife,  therefore,  cannot  regularly  claim  under  a  be- 
quest to  her  husband's  relations,  nor  a  husband  as  a  relation  to 
his  wife,  (e) 

Where  the  description  employed  is  "nearest  relations,"  the 
statute  of  distribution  shall  not  ascertain  the  persons  '•jfgarest 
entitled ;  but  whosoever  is  the  nearest  will  be  entitled,  relations." 
to  the  exclusion  of  more  remote  relations  who  could  have  claimed 
under  the  statute  in  case  of  intestacy.  As  where  a  testator  di- 
rected his  residuary  property  to  be  "  equally  distributed  amongst 
his  nearest  surviving  relations,"  and  died  leaving  a  brother,  and 
sisters,  and  nephews  and  nieces,  the  children  of  a  deceased  brother. 
Sir  William  Grant  held  that  the  brother  and  sisters,  as  nearest  of 
kin  to  the  testator,  were  exclusively  entitled.  (/)  If  the  bequest 
be  in  the  singular  number,  "  my  nearest  relation,"  and  there  be 
several  persons  nearest  of  kin,  in  the  same  degree,  the  fund  must 
be  divided  between  them;  and  the  word  "relation,"  like  "heir," 
must  be  taken  in  such  a  case  as  nomen  coUectivum.  ((/) 

When  the  bequest  is  to  relations  of  a  particular  name,  as  "my 
nearest  relations  of  the  name  of  Pyot,"  the  word  "  name  "    "  Rela- 
has  been  considered  equivalent  to  the  expression  "  stock ;  "    a°partic°u- 
so  that  where  a  female  relation  was  one  of  the  nearest  of   lamame. 
kin,  and  entitled  to  the  described  name  by  birth,  *  her  claim  was 
sustained  to  a  share  of  the  legacy,  although  she  had  lost  the  name 
of  Pyot  by  her  marriage."  (A) 

Where  the  bequest  was  "  to  the  first  and  nearest  of  my  kin- 


(d)  Finch  v.   HoUingwoith,   21    Beav. 
112. 

(e)  Davies   v.  Baily,    1   Ves.   sen.   84: 
Worsley  v.  Johnson,  3  Atk.  758  ;  1   Rop 


(/)  Smith  V.  Campbell,  19  Ves.  400; 
S.  C.  Coop.  C.  C.  275  ;  [Ennis  v.  Pentz,  3 
Bradf.  Sur.  385.] 

ig)  Marsh  v.  Marsh,  1  Bro.  C.  C.  294 ; 


Leg.    108,   3d   ed. ;  Harvey  v.  Harvey,  5     Pyot  w.Pyot,  1  Ves.  sen.  337  ;  1  Rop.  Leg. 


104,  3d  ed. 

(h)  Pyot  V.  Pyot,  1  Ves.  sen.  336  ;  Car- 


Beav.  134;  [Esty  v.  Clark,  101  Mass.  36 

Kimball   u.    Story,    108  Mass.  382,   385 

Storer  v.  Wheatley,  1   Penn.   St.   506.]     penter  u.  Bott,  15  Sim.  606 

See  Craik  v.  Lamb,  1  Coll.  489,  494. 
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dred,  Ijeing  male,  and  of  my  name  and  Mood"  it  was  held  that  a 
person  who  was  first  and  nearest  of  blood  to  the  testator,  and  a 
male,  but  not  originally  of  the  testator's  name,  though  he  assumed 
it  by  the  king's  license,  could  not  succeed  in  his  claim.  (») 


5.  "Next  of  kin."  A  man's  "kindred,"  in  the  proper  signifi- 
5.  "Next  cation  of  the  word,  means,  such  persons  as  are  related  to 
of  kin:"  J^jn^  jy  hlood ;  and,  accordingly,  relations  by  marriage 
are  generally  incapable  of  bringing  themselves  within  the  descrip- 
tion of  "next  of  kin"  in  a  will;  and  (as  in  the  case  just  men- 
who  are  tioned,  of  "  relations  ")  neither  husband  nor  wife  can  be 
"kin:"  entitled  under  a  bequest  to  the  "next  of  kin"  of  either 
of  them.  (7c)  But  it  was  observed  by  Lord  Eldon,  in  *  Garrick  v. 
Lord  Camden,  (Z)  that  it  was  competent  to,  and  required  from, 
the  court,  to  look  through  the  whole  will,  and  to  see  Avhether, 
from  the  whole,  an  intention  was  manifested  to  include  the  wife 


(i)  Leigh  o.  Leigh,  15  Ves.  92.  See, 
also.  Barlow  v.  Bateman,  2  Bro.  C.  C. 
272,  Toml.  cd. 

(h)  Nichols  V.  Savage,  cited  in  Bailey  v. 
Wright,  IS  Ves.  52;  Garrick  v.  Lord 
Camden,  14  Ves.  372;  [2  Kent,  136; 
Whitaker  v.  Whitnker,  6  John.  112;  Hos- 
kins  V.  Miller,  2  Dev.  360  ;  Bennington  v. 
Mitchell,  1  Green  Cli.  243  ;  Byrne  v.  Stew- 
art, 3  Desaus.  135  ;  Storer  v.  Wheatley, 
1  Penn.  St.  506  ;  Lucas  v.  New  York  Cen- 
tral R.  R.  Co.  21  Barb.  245  ;  Allen  J.  in 
Green  v.  Hudson  &c.  K.  K.  Co.  32  Barb. 
25;  cases  in  note  (c),  ante,  1118;  Brook- 
field  V.  Allen,  6  Allen,  585,  586  ;  Town- 
send  V.  R.idcliffe,  44  111.  446;  Peterson  u. 
Webb,  4  Ived.  Eq.  56 ;  Gavdenshire  v. 
Hinds,  1  Heiid,  402  ;  Gray  C.  J.  in  Hara- 
den  u.  Larrabee,  113  M.iss.  431.]  Nor 
can  a  widow,  as  such,  take  under  a  limita- 
tion to  tlie  ne.Kt  of  kin  of  her  husband, 
according  to  the  statute  of  distributions. 
Cholmondeley  v.  Lord  Ashburton,  6  Beav. 
86.  Secus,  under  a  bequest  to  such  per- 
sons as  would  have  been  entitled  under 
the  statute  in  cirso  of  intestacy.  Jenkins 
V.  Gower,  2  Coll.  537  ;  and  see  Ash  v. 
Ash,  33  Beav.  187;  Starr  v.  Newberry, 
23  Beav.  436.  But  a  husband  would  not 
take  under  a  bequest  "  to  such  persons  as 
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would  be  entitled,  as  next  of  kin  w  other- 
wise, under  the  statute  of  distributions" 
to  the  personal  estate  of  his  wife  ;  for  he 
is  not  entitled  under  any  of  the  statutes, 
but  paramount  thereto.  Milne  v.  Gilbart, 
2  De  G.,  M.  &  G.  715  ;  5  De  G.,  M.  &  G. 
510.  Where  the  bequest  is  to  the  persons 
who  would  have  been  entitled  to  the  per- 
sonal estate  of  a  wife,  in  case  she  had 
died  intestate  and  without  being  married, 
the  husband  only  is  excluded  and  not 
the  children  of  the  marriage.  Norman's 
Trust,  3  De  G.,  M.  &  G.  965 ;  Pratt  v. 
Mathew,  Rolls,  March,  1856;  20  Jur. 
364;  22  Beav.  328;  8  De  G.,  M.  &  G. 
522,  and  see  the  other  cases  collected,  ante, 
1098,  note  (g).  Where  the  testator  refers 
to  the  statute  of  distributions  in  such  a 
manner  as  shows  that  the  persons  who  are 
to  take,  are  to  take  according  to  the  title 
given  by  the  statute,  they  will  take  as  ten- 
ants in  common.  Downes  v,  Bullock,  25 
Beav.  54 ;  Bullock  v.  Downes,  9  H.  L.  Cas. 
1.  But  where  there  is  no  such  reference, 
they  will  take  as  joint-  tenants.  Lucas  v. 
Brandeth,  28  Beav.  274 ;  In  re  Green- 
wood's Will,  3  Giff.  390.  Sec  White  v. 
Springett,  L.  R.  4  Ch.  App.  300. 
(I)  14  Ves.  382. 
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among  those  who  were  to  be  taken  more  strictly  as  next  of  kin  ; 
a  description  primd  facie  excluding  her.  (m) 

Pererns  related  to  the  testator  by  the  half-blood  are  equally  of 
"  kin  "  to  him  with  those  of  the  whole-blood,  and  equally  entitled 
with  respect  to  the  description   of  "  nearest  of  kin  "  in  a  will, 
to   every  preference   over  the  more  remote  kindred  of  the  tes- 
tator, (w) 

It  remains  to  consider  to  what  kindred  the  description  "  next  of 
kin"  extends,  (w^)     Mr.  Justice  BuUer,  in  Phillips  v.   to  what 
Garth,  (o)  decided,  that  under  a  bequest  of  a  residue  to   scription  ^" 
the  testator's  executors  "to  be  equally  divided  amongst    '^^^*'°^_ 
his  next  of  Jcin,  share  and  share  alike,"  all  his  next  of  kin   tends. 
were  entitled  who  could  have  claimed  under  the  statute  in  case 
of  an  intestacy,  (o^)     But  this  decision  has  been  overruled,  (p) 
and  it  is  now  established,  that  if  the  words  are  "  next  of  kin,"  and 
there  is  nothing  to  show  that  the  testator  had  reference  to  the 
statute  of  distributions,  or  to  a  division  as  in  case  of  intestacy,  the 
nearest  of  kin  only  are  entitled,  (^q)     Hence  *  a  surviving  brother 
of  the  intestate  will  be  entitled,  in  exclusion  of  the  children  of  a 
deceased  brother  or  sister,  (r)     A  fortiori,  the  nearest  of  kin  will 


(m)  See,  also,  M'Leroth  v.  Bacon,  5  Ves. 
159,  for  an  instance  where  a  relation  by 
marriage  may  be  included  the  -word  "  fam- 
ily." [A  bequest  made  to  the  testator's 
executor  in  trust  for  his,  the  testator's, 
"  legal  representatives  and  next  of  kin," 
was  held  to  entitle  the  testator's  widow  as 
one  of  his  legal  representatives.  Johnson 
V.  Johnstone,  12  Kich.  Eq.  259.] 

(re)  Collingwood  v.  Pace,  1  Vent.  424; 
Brown  v.  Wood,  Alleyn,  36 ;  ante,  422. 

(«i)  [2  Kent,  422  et  seq.] 

(o)  3  Bro.  C.  C.  64. 

(o^)  [It  was  held  in  Harris's  Estate, 
74  Penn.  St.  452,  that,  when  a  testator 
gives  to  his  next  of  kin  in  classes,  leaving 
the  proportion  doubtful,  the  several  classes 
will  take  according  to  the  statute  of  dis- 
tributions.] 

Ip)  Elmsley  v.  Young,  2  My.  &  K.  780 
(in  which  the  Lords  Commissioners  Shad- 
well  and  Bosanqnet  overruled  the  decree 
of  Sir  John  Leach  M.  E.  lb.  82,  and  his 
decision  in  Hinckley  v.  Maclarens,  1  My. 
&  K.  27)  ;  Withy  v.  Mangles,  10  CI.  & 


Fin.  215;  Rook  w.  Attorney  General,  31 
Beav.  313 ;  Avison  v.  Simpson,  Johns. 
43.  See  White  v.  Springett,  L.  R.  4  Ch. 
App.  300;  [Redmond  u.  Burroughs,  63 
N.  Car.  242,  245;  Harrison  u.  Ward,  5 
Jones  Eq.  240;  Jones  t;.  Oliver,  3  Ired. 
Eq.  369 ;  Simmons  v.  Gooding,  5  Ired. 
Eq.  382,  390.] 

(q)  Smith  v.  Campbell,  19  Ves.  404  ; 
[Houghton  V.  Kendall,  7  Allen,  76,  77.] 
And  the  law  is  the  same  where  a  bequest 
is  to  the  "  next  of  kin  in  blood."  Halton 
o.  Foster,  L.  E.  3  Ch.  App.  505.  See, 
also.  In  re  Grylls's  Trusts,  L.  R.  6  Eq. 
Cas.  589.  See,  also,  the  cases  cited  in 
note  (g).  And  see,  further,  Nicholls  v. 
Haviland,  1  Kay  &  J.  504.  Under  a  de- 
vise of  land  "  to  my  nearest  of  kin  by 
way  of  heirship,"  it  was  held  that  the  heir 
was  entitled,  though  not  next  of  kin. 
Williams  v.  Ashton,  1  Johns.  &  H.  115; 
Snow  V.  Teed,  L.  R.  9  Eq.  Cas.  622. 

(r)  See  Brandon  v.  Brandon,  3  Swanst. 
312 ;  S.  C.  2  Wils.  Chanc.  Cas.  14;  Elms- 
ley  V.  Young,  2  My.  &  K.  780. 
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be  alone  entitled  under  a  bequest  to  "  next  of  kin  in  equal  de- 
gree." (s) 

Accordingly,  where  by  the  marriage  settlement  of  Emily  M., 
the  ultimate  limitation  of  a  sum  of  10,000Z.,  which  her  father 
thereby  covenanted  to  pay,  was  to  "  such  person  or  persons  as  at 
the  time  of  her  death  should  he  her  next  of  kin  ;  "  and  she  died 
leaving  her  husband  and  a  child  of  the  marriage  and  her  own 
father  and  mother  surviving,  it  was  held  by  the  house  of  lords  in 
Withy  V.  Mangles,  (f)  that  her  father,  mother,  and  child  were  en- 
titled, under  the  limitation,  to  the  10,000Z.,  in  joint  tenancy ;  for 
that  the  words  "  next  of  kin,"  used  simplioiter,  must  be  construed 
in  their  natural  meaning  of  nearest  in  proximity  of  blood,  and,  by 
the  law  of  England,  the  child  and  the  parent  are  equal  in  degree 
of  proximity,  i.  e.  both  are  in  the  first  degree  though  the  child 
(and  the  lineal  descendants  of  the  child)  is  preferred  in  the  suc- 
cession to  property,  (m)  and  consequent  grant  of  administra- 
tion, (x) 

Again,  in  Cooper  v.  Denison,  («/)  a  testator  bequeathed  the 
residue  of  his  effects  to  his  wife  for  life,  remainder  to  his  daughter 
absolutely  ;  but  if  his  wife  survived  his  daughter,  then  at  his  wife's 
death,  one  third  of  the  capital  was  to  go  according  to  her  will, 
and  the  other  two  thirds  were  to  be  paid  "  to  my  other  the  next  of 
Mn  of  my  paternal  line ."  He  *  died,  possessed  of  personal  estate 
only,  leaving  his  wife  and  daughter,  and  three  brothers,  surviving. 
The  daughter  died,  leaving  children,  before  her  mother.  On  the 
death  of  the  mother,  the  question  ultimately  was,  who  were  to 
take  the  two  thirds,  as  being  at  the  death  of  the  widow  the  tes- 
tator's "  next  of  kin  of  his  paternal  line."  It  was  contended  for 
the  grandchildren,  that  as  being  the  sole  next  of  kin,  ex  parte 
paternd,  according  to  the  statute  of  distributions,  they  were  exclu- 
sively entitled  to  the  fund.  On  the  part  of  the  brothers,  it  was 
argued,  that  the  computation  of  degrees  of  kindred  in  this  case 
ought  to  be  made  in  conformity  with  the  canon  law,  according  to 
which  the  brothers  of  the  testator  were  nearer  of  blood  than  his 
grandchildren,  and  were  therefore  exclusively  entitled  as  his  next 
of  kin.     But  Shadwell  V.  C.  decided  against  the  exclusive  claim 

(s)  Wimbles  v.  Pitcher,  12  Ves.  433;  («)  See  post,  pt.  Hi.  bk.  iv.  ch.  i.  §  iii. 

Anon.  1  Madd.  36.  {x)  Ante,  424. 

(t)  10  CI.  &  Kn.  215,  affirming  the  de-  (y)  13  Sim.  290. 
cree  of  Lord  Uangdale,  4  Beav.  358. 

[1122] 


CH.  II.  §  II.]  DESCRIPTION   OF   LEGATEE.  1211 

on  either  side,  being  of  opinion,  that,  as  the  question  related  to 
personal  estate,  the  mode  of  computation  ought  to  be  in  conform- 
ity to  the  civil  law,  according  to  which  the  grandchildren  and 
brothers  were  in  equal  degree  of  kindred.  And  his  honor  further 
held,  that  the  brothers,  as  well  as  the  grandchildren,  were  entitled  ; 
for  that  the  court  must  not  look  at  the  statute  of  distributions,  but 
must  inquire  who  were  the  next  of  kin,  irrespective  of  that  stat- 
ute, (yi) 

Where  a  testator  directed  that  the  interest  and  dividends  of  the 
remainder  of  his  stock  should  be  invested,  so  as  to  accu-   Nearest  of 

kin  in  the 

mulate  until  the  end  of  twenty-one  years  from  his  death,  male  line. 
when  the  whole  was  to  be  disposed  of  towards  his  "then  nearest 
of  kin  in  the  male  line  in  preference  to  the  female  line,"  it  was 
held  by  Wood  V.  C.  and  by  the  lords  justices  and  also  by  the 
house  of  lords,  that  the  son  of  the  testator's  paternal  uncle  was 
not  entitled  in  preference  to  the  testator's  sister.  (2) 

The  natural  and  ordinary  meaning  of  the  phrase  "  next  *  of 
kin  "  is  next  of  kin  at  the  death  of  the  person  whose  "Next  of 
next  of  kin  is   spoken  of.  (2^)     And  this  construction  means 
ought  to  prevail,  whether  the  will  speaks  of  the  testator's  "t  the     '° 
own  next  of  kin,  or  of  the  next  of  kin   of  some  other  f?^"*  ?^ 

'  him  whose 

person,  unless  the  context  demonstrates  that  such  a  con-  next  of  kin 

.  IT  .  .  ,.    ,        are  spoken 

struction  would  counteract  the  apparent  intention  01  the  of : 
testator,  (a)     And  the  rule  is  not  varied  by  the  circumstance  that 
the  bequest  to  the  next  of  kin  is  preceded  by  a  bequest  of  the 
fund  to  a  tenant  for  life,  (5)  or  that  the  bequest  is  contingent 
on  an  event  which  may  or  may  not  happen,  (c) 

(3/I)  [See  Wilson  v.  Atkinson,  4  De  G.,  Downes  v.  Bullock,  25  Beav.  54;  Bullock 

J.  &  S.  455.]  V.  Downes,  9  H.  L.  Cas.  1  ;  HoUoway  v. 

(2)  Boys  u.  Bradley,  10  Hare,  389  ;  4  Eadcliffe,  23  Beav.  163  ;  [Brent  v.  Wash- 

De  G.,  M.  &  G.  58 ;  S.  C.  5  H.  L.  Cas.  875,  ington,  18  Grattan,  535.] 
nomine  Sayer  v.  Bradley.  (b)  The  rule  was  applied  by  Eomilly 

(«i)  [Brent  u.  Washington,  18  Grattan,  M.  R.  in   Cable   u.  Cable,  16  Beav.  507, 

526,   535,  536 ;  Letchworth's  Appeal,  30  where  the   bequest  was  to  the   testator's 

Penn.  St.  175.]  wife  for  life,  with  remainder  to  his  chil- 

(a)  1  De  G.,  M.  &  G.  505,  506 ;  Smith  dren  living  at  his  death ;    and  if  there 

u.  Palmer,  7  Hare,  225;  Baker  v.  Gibson,  should  be  none   (which  happened),  then, 

12  Beav.  101 ;  Ware  v.  Eowland,  2  Phill.  and  in  each  case,  the  fund   should  belong 

C.  C.  635 ;  Philps  v.  Evans,  4  De  G.  &  to  the  persons  who  should  then  be  entitled 

Sm.   188;    Starr  v.  Newberry,  23  Beav.  to  take  out  administration  to  his  effect; 

436 ;  Harrison  v.  Harrison,  28  Beav.  21  ;  his  honor  being  of  opinion  that  the  word 

(c)  Bird  V.  Luckie,  8  Hare,  301. 
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Where,  indeed,  the  tenant  for  life  is  himself  one  of  the  next  of 
bequest  to  kin,  it  was  at  one  time  thought  that  the  rule  was  inap- 
kin^^'after   plJcable,  and  that  the  next  of  kin  intended  to  take  must 


a  previous    ^g  t^e  next  of  kin  living  at  the  death  of  the  tenant  for 

bequest  for  o 

life  to  one    life.     But  the  law  is  now  settled  by  a  long  series  of  cases, 

of  the  next  -^  ° 

of  kin  or 

to  the  sole 

next  of 

kin. 


that  if  there  is  nothing  in  the  context  of  the  will,  or  the 
circumstances  of  the  case,  to  control  the  natural  mean- 
ing of  the  *  testator's  words,  his  next  of  kin  living  at 
Ms  death  will  be  entitled  ;  and,  that  if  the  tenant  for  life  happens 
to  be  one  of  such  next  of  kin,  or  to  be  solely  such  next  of  kin, 
he  is  not  on  that  account  to  be  excluded.  (cZ)  But  where  the 
context  demonstrates  that  the  person  or  persons  to  take  under 
the  description  of  next  of   kin,  is  a  person  or  persons,  to  be  as- 


"  then "  must  be  construed  as  an  adverb 
referring  to  the  event  and  not  to  the  time. 
A  similar  construction  of  the  word  "then" 
prevailed  in  Ware  v.  Rowland,  2  Phill.  C. 
C.  635,  637  ;  Gundry  v.  Pinniger,  U  Beav. 
94;  1  De  G.,  M.  &  G.  502;  Bullock  v. 
Downes,  ubi  supra;  Wheeler  v.  Adams,  17 
Beav.  417.  But  in  other  cases  the  word 
"  then,"  by  the  context,  has  been  held  to 
refer,  as  an  adverb  of  time,  to  the  period 
at  which  the  prior  life  interest  would  de- 
termine. Re  Edgington's  Trust,  3  Drew. 
202;  Olney  u.  Bates,  lb.  319;  Finder  v. 
Finder,  28  Beav.  44  ;  Wharton  v.  Barker, 
4  Kay  &  J.  483.  See,  also,  Holgate  «. 
Jennings,  34  Beav.  79 ;  Gill  b.  Barratt,  29 
Beav.  372.  See  Moss  v.  Dunlop,  Johns. 
490,  as  to  the  effect  of  the  words,  "for  the 
time  being."  [As  to  the  effect  of  the  word 
"  living  "  or  the  words  "  now  living  "  or 
"then  living,''  see  Kidd  v.  North,  3  De 
G.,  M.  &  G.  947,  949-952.] 

(d)  Holloway  v.  Holloway,  5  Ves.  399; 
Doe  u.  Lawson,  3  East,  278 ;  Pearce  v. 
Vincent,  1  Cr.  &  M?  598 ;  2  Bing.  N.  C. 
328 ;  2  Keen,  230  ;  Stert  v.  Platel,  5  Bing. 
N.  C.  434 ;  Elmsley  v.  Young,  2  My.  &  K. 
780  ;  Jennings  v.  Newman,  10  Sim.  219  ; 
Smith  u.  Smith,  12  Sim.  317;  Urquhart  v. 
Urquhart,  13  Sim.  613  ;  Withy  v.  Mangles, 
4  Beav.  358;  10  01.  &  Pin.  215;  Nichol- 
son K.  Wilson,  14  Sim.  549  ;  Jenkins  v. 
Gower,  2  Coll.  537 ;  Wilkinson  v.  Garrett, 
lb.  643  ;  Allen  v.  Thorp,  7  Beav.  72,  75 ; 
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Lasbury  v.  Newport,  9  Beav.  376 ;  Seifferth 
!;.  Badham,  9  Beav.  370  ;  Say  v.  Creed,  5 
Hare,  580,  587  ;  Baldwin  v.  Rogers,  3  De 
G.,  M.  &  G.  649,  656,  657 ;  In  re  Barber, 
1  Sm.  &  G.  118;  Gorbell  v.  Davison,  18 
Beav.  556  ;  Lee  v.  Lee,  1  Dr.  &  Sm.  85 
[Abbott  V.  Bradstreet,  3  Allen,  591 
Worcester  v.  Worcester,  101  Mass.  132 
ante,  1090,  note  (q) ;  Buzby's  Appeal,  61 
Penn.  St.  114.  When  a  bequest  is  made 
to  one  or  more  for  life,  remainder  to  the 
testator's  heirs,  or  next  of  kin,  or  such 
persons  as  would  take  his  estate  by  the 
rules  of  law  if  he  had  died  intestate,  the 
bequest  is  to  those  who  are  heirs  or  next 
of  kin,  at  the  time  of  his  decease,  &c. 
Childs  !;.  Russell,  11  Met.  16;  Brown  ti. 
Lawrence,  3  Cush.  390,  397,  398  ;  In  Ab- 
bott (1.  Bradstreet,  3  Alien,  589,  Hoar  J. 
said  :  "  The  rule  is  well  settled,  as  a  gen- 
eral rule  of  construction,  that  a  bequest 
or  devise  to  "  heirs  "  or  "  heirs-at-law  " 
of  a  testator,  will  be  construed  as  referring 
to  those  who  are  such  at  the  time  of  tne 
testator's  decease,  unless  a  different  intent 
is  plainly  manifested  by  the  will ;  where 
such  an  intent  is  plainly  manifested,  it  will 
of  course  prevail."  See  Sears  v.  Russell, 
8  Gray,  86  ;  Rich  v.  Waters,  22  Pick.  563  ; 
Campbell  u.  Bawdon,  18  N.  Y.  412  ;  Buz- 
by's Appeal,  61  Penn.  St.  114;  Newkirk 
u.  Hawes,  5  Jones  Eq.  267  ;  Templeton  v. 
Walker,  3  Rich.  Eq.  543  ;  Evans  v.  God- 
bold,  6  Rich.  Eq.  26.] 
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certained  at  a  future  period,  or  that  it  is  the  testator's  intention.to 
exclude  the  tenant  for  life  from  the  description  of  next  of  kin,  the 
expression  must  be  necessarily  understood  as  meaning  the  testa- 
tor's next  of  kin,  living  at  the  death  of  the  tenant  for  life,  (e) 

In  Scott  V.  Moore,  (/)  a  fund  was  bequeathed  to  Elizabeth  B. 
for  life,  and  after  her  death  for  her  children  ;  and  if  she   Direction 
died  without  leaving  a  child,  the  testator  directed  that   shall  be 
the  fund  should  le  considered  as  part  of  Ms  personal  es-    "'in°a  d^ae* 
tate,  and  should  be  disposed  of  in  a  due  course  of  admin-   course  of 
istration ;  and  *  he  gave  her  the  residue  of  his  efEects,   tration." 
she  paying  thereout  his  debts  and  funeral  and  testamentary  ex- 
penses ;  and  he  made  her  executrix.     On  her  death  without  chil- 
dren, it  was  contended,  on  behalf  of  the  testator's  widow  and  next 
of  kin,  that  the  words  "  a  due  course  of  administration  "  meant 
that  the  fund  should  be  distributed  under  the  statute.     But  Sir 
L.  Shadwell  V.  C.  held  otherwise,  being  of  opinion  that  the  fund 
belonged  to  the  personal  representative  of  Elizabeth  B.,  as  the 
residuary  legatee. 

6.  "  Family."     The  description  "  family  "  in  a  bequest  of  per- 
sonalty, in  its  ordinary  sense,  comprises  the  same  persons   c.  "Fam- 

s  "  kindred  "  or  "  relations  ;  "  (^)  and  consequently  the   "'y'" 
next  of  kin  will  be  entitled,  according  to  the  rules  which  there 
has  been  already  occasion  to  adduce  with  respect  to  the  two  latter 
descriptions.     But  this  acceptation  of  the  term  "  family  "  may  be 

(e)  Briden  v.  Hewlett,  2  My.  &  K.  90;  of  later  authorities  [mpra,  note  (d))  seems 

Butler  «.  Bushnell,  3  My.  &  K.  232 ;  Booth  to  justify  the  extension  of  this  doubt  to 

V.  Vicars,  1  Coll.  6  ;  Bird  v.  Wood,  2  Sim.  some  of  the  cases  above  cited.     [See  Ab- 

&  Stu.  400  (as  explained  in  2  My.  &  K.  hot  v.  Bradstreet,  3  Allen,  591.] 

89;  13  Sim.  627);  Clapton  v.  Bulmer,  10  (/)  14  Sim.  35. 

Sim.  426;  5  Myl.  &  Cr.  108;  Minter  v.  (g)  Cruwys   o.  Colman,   9   Yes.   323; 

Wraith,  13  Sim.  52  ;  Cooper  ij.  Denison,  Grant  v.  Lynam,  4  Russ.  292  ;    [Brayton 

13  Sim.  290;  Say  v.  Creed,  5  Hare,  580;  C.J.  in  Huling  v.  Tenner,  9    K.  I.  412, 

Binder  u.  Binder,  28  Beav.  44;  Chalmers  413.]     See,  however,  In   re  Terry's  Will, 

r.North,  28  Beav.  175;  In  re  Greenwood's  19  Beav.  580,  in  which  Komilly  M.  R. 

Will,  3  Giif.  390;  Lees  v.  Massey,  3  De  held  that  the  primary  meaning  of  the 

G.,  F.  &  J.   1 13.     See,  also,  TifiB,u    v.  word  "  family "  is  children,  and  that  there 

Longman,   15  Beav.  275.    It    has    been  must  be  some  circumstance,  arising  either 

doubted  whether  Jones  v.  Colbeck,  8  Ves.  on  the  will  itself,  or  from  the  situation  of 

38,  which  was  decided  on  this  principle,  the  parties,  to  prevent  that  construction, 

was    properly   within  it.     See  13   Sim.  Snow  v.  Teed,  L.  E.  9  Eq.  Cas.  622.  . 
627 ;  1  Sm.  &  G.  122.    And  the  current 
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najTOwed  or  enlarged  by  the  context  of  the  -will,  so  as  in  some  in- 
stances to  mean  children,  (A)  or  in  others,  heir,  (i')  or  it  may  even 
"To  A. for   include  relations  by  marriage.  CA:)     So  where  a  testator 

her  and  her        _  _      •'  . 

family."  directed  his  business  to  be  carried  on  by  his  wife  and 
son  for  the  mutual  benefit  of  the  family,  it  was  held  that  the 
testator,  in  the  words  "my  *  family,"  intended  to  comprise  his 
wife.  (Z)  So  where  (m)  a  testator  devised  certain  estates  by  name, 
together  with  his  farming  stock  and  furniture,  to  his  beloved  wife, 
to  sell,  to  discharge  all  his  creditors ;  and  he  constituted  his  wife 
and  another  person  his  executors,  whom  he  appointed  to  sell  and 
dispose  of  his  estates  and  chattels,  in  such  manner  as  they  should 
jointly  agree  upon  ;  or  not  to  sell  them,  if  it  seemed  most  advis- 
able to  keep  them,  or  in  any  way  they  should  think  proper,  so 
that  every  creditor  had  his  money,  and  if  sold  "  all  overflush  to 
my  wife,  towards  her  support  and  her  family ; "  Lord  Cotten- 
ham  held  that  the  word  "family"  could  not  be  confined  to  the 
heir,  but  that  the  other  children  of  the  testator  must  be  consid- 
ered as  also  objects  of  his  bounty  ;  and  that  if  the  contemplated 
event  of  a  sale  took  place,  a  trust,  as  between  the  widow  and  chil- 
dren, would  be  created ;  and  that  they  had  such  an  interest  in 
the  devised  estates  as  enabled  them  to  sustain  a  bill  against  the 
widow  and  her  co-executor,  impeaching  a  sale  on- the  ground  of 
fraud,  and  praying  an  account  of  the  rents  and  profits.  And  in 
a  subsequent  case  (n)  the  same  judge  held  that  where  a  testator 
directed  that  "  all  my  property  shall  be  at  the  disposal  of  my  wife 


(A)  Barnes  v.  Patch,  8  Ves.  604  ;  'Wood  when  applied  to  real  and  personal  estate. 

c.  Wood,  3  Hare,  65  ;   Beales  v.  Crisford,  See,  also,  Williams  v.  Williams,  1  Sim.  N. 

13  Sim.  592 ;  Gregory  v.  Smith,  9  Hare,  S.  358. 

708  ;  Parkinson's  Trust,  1  Sim.  N.  S.  242  ;  (/)    Blackwell   v.  Bull,   1    Keen,   176. 

19Beav.  580;  Burt  o.  Hellyar,  L.  R.   14  ["The  word 'family'  may,  undoubtedly, 

Eq.  Cas.  160  ;  [Heck  a.  Clippenger,  5  Penn.  sometimes  be  so  used  as  to  include  a  wife 

St.  388;  Whelan  !7.  Eeilly,3  W.  Va.  610.]  as  well  as  children.     Indeed,  it  would  usu- 

See,  also.  Lord  Alvanley's  observation  in  ally  bo  so  understood,  if  there  were  noth- 

M'Leroth  v.  Bacon,  5  Ves.  166.  ing  to  show  that  the  contrary  was  in- 

({)  Chapman's  case,  Dy.  333  i ;  Coun-  tended."    Hoar  J.  in  Bowditch».  Andrew, 

den.  V.  Gierke,  Hob.  33 ;  Wright  v.  Atkins,  8  Allen,  341,  342.] 

Coop.  Chanc.  Cas.  122;  1  Boper,  123,  3d  (m)    Woods  v.  Woods,  1  Myl.  &  Cr. 

cd. ;  Griffith  v.  Evan,  5  Beav.  241  ;  White  401.    See,  also,  Parkinson's  Trust,  1  Sim. 

0.  Briggs,   15  Sim.   17 ;   2  Phill.  C.  C.  N.  S.  242. 

583.  (n)  Crockett  v.  Crockett,  2  Phill.  C.  C. 

{kj  M'Leroth  !).  Bacon,5  Ves.  159.  Sec  553,  overruling  5  Hare,   326;    [Chase  v. 

White  V.  Briggs,  2  Phill.  C.  C.  583,  as  to  Chase,  2  Allen,  101,  104 ;  Loring  v.  Lor- 

the  construction  of  the  word   "family"  ing,  100  Mass.  342.] 
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for  her  and  her  children,"  she  was  either  a  trustee  of  the  fund  with 
a  large  discretion  as  to  the  application  of  it,  or  she  had  a  power 
in  favor  of  her  children,  subject  to  a  life  interest  in  herself,  (o) 

*In  Robinson  t^.  Waddelow,  (jp)  where. a  testator  gave  all  the 
residue  of  his  effects  to  be  divided  equally  between  his  daughters, 
and  their  husbands  and  families  ;  Sir  L.  Shadwell  V.  C.  rejected 
the  words  "  husbands  and  families,"  for  uncertainty,  and  held  that 
the  two  daughters  took  the  residue  equally  and  absolutely.  (5') 

In  Doe  V.  Flemming,  (r)  there  was  a  devise  of  lands  to  the  tes- 
tator's   daughter  for   life,  remainder   to   her   sons   and    "Younger 

.      ,      ,  .,  ,     -.  1  ,       branches  of 

daughters  successively  in  tail,  remainder  to  the  testator  s  a  family." 
son  for  life,  and  his  sons  and  daughters  in  tail ;  and  for  default  of 
such  issue,  to  the  "  younger  branches  of  the  family  "  of  Brown 
Willis,  and  their  heirs,  to  be  equally  divided  amongst  them,  as 
tenants  in  common  ;  and  in  default  of  such  issue,  to  the  "  elder 
branches  of  the  family  of  Brown  WilHs  "  (in  the  same  terms). 
At  the  time  of  the  making  of  the  will,  and  of  the  testator's  death, 
there  were  living  two  daughters  of  Brown  Willis,  four  daughters 
of  one  of  those  daughters,  an  only  son  of  Brown  Willis's  eldest  son, 
and  an  only  son  of  his  third  son.     At  the  expiration  of  the  estate 


(0)  See  accord.  Hart  v.  Tribe,  18  Beav. 
215  ;  32  Beav.  370;  1  De  G.,  J.  &  S.  418. 
And  see,  further,  Wetherell  u.  Wilson,  1 
Keen,  80;  Taylor  v-.  Bacon,  8  Sim.  100; 
Cape  V.  Cape,  2  Y.  &  Coll.  543;  Jub- 
ber  V.  Jubber,  9  Sim.  503;  Hadow  v. 
Hadow,  9  Sim.  438;  Gilbert  v.  Bennett, 
10  Sim.  371 ;  Raikes  v.  Ward,  1  Hare, 
445 ;  Thorp  v.  Owen,  2  Hare,  607  ;  Long- 
more  V.  Elcum,  2  Y.  &  Coll.  C.  C.  362; 
Wilson  u.  Maddison,  lb.  372 ;  Leach  v. 
Leach,  13  Sim.  304 ;  Costabadie  v.  Costa- 
badie,  6  Hare,  410  ;  Biddies  v.  Biddies,  16 
Sim.  1 ;  Cowman  u.  Harrison,  10  Hare, 
234 ;  Macnab  v.  Whitbread,  1 7  Beav.  299 ; 
Browne  v.  PauU,  1  Sim.  N.  S.  92  ;  Webb 
V.  Wools,  2  Sim.  N.  S.  267 ;  JefCery  v.  De 
Vitre,  24  Beav.  296  ;  Byne  v.  Blackburn, 
26  Beav.  41 ;  Ward  v.  Grey,  26  Beav.  485 ; 
Howorth  V.  Dewell,  29  Beav.  18;  Shovel- 
ton  V.  Shovelton,  32  Beav.  143  ;  Bibby  v. 
Thompson,  32  Beav.  646  ;  [Cole  v.  Little- 
field,  35  Maine,  439,  445 ;  Loring  v.  Lor- 
ing,  100  Mass.  542;  Chase  v.  Chase,  2 
Allen,  101,  104;   McKnight  v.  Walsh,  9 


C.  E.  Green,  504  ;  Bristol  v.  Austin,  40 
Conn.  438,  443,  and  cases;  Bull  v.  Bull,  8 
Conn.  47  ;  Strong  v.  Strong,  8  Conn.  409  ; 
Gilbert  v.  Chapin,  19  Conn.  342  ;  King  v. 
Mitchell,  8  Peters,  349  ;  Rich  v.  Rogers, 
14  Gray,  174.  But  a  gift  to  A.,  to  enable 
her  to  maintain  or  provide  for  her  children 
is  an  absolute  legacy  to  A.,  with  the  mo- 
tive only  pointed  out.  Thorp  v.  Owen,  2 
Hare,  610;  Benson  «.  Whittam,  5  Sim. 
22;  Mason  v.  Sadler,  6  Jones  Eq.  150.] 

(p)  8  Sim.  134.  [To  the  same  effect,  see 
Tolson  V.  Tolson,  10  Gill  &  J.  159  ;  Har- 
per V.  Phelps,  21  Conn.  259.] 

[q),  See,  also.  Cooper  v.  Thornton,  3 
Bro.  C.  C.  186 ;  Robinson  v.  Tickell,  8 
Ves.  142.  In  Parkinson's  Trust,  1  Sim. 
N.  S.  245,  246,  Lord  Cranworth  said  that 
the  case  of  Robinson  ».  Waddelow  was 
not  quite  satisfactory  to  his  mind.  See 
Lambe  v.  Eames,  10  L.  R.  Eq.  Gas.  267, 
affirmed  before  the  lord  justices,  L.  E.  6 
Ch.  App.  597. 

(r)  2  Cr.,  M.  &  E.  638. 
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tail,  limited  to  the  testator's  grandchildren,  there  were  living 
many  descendants  of  one  of  Brown  Willis's  daughters,  and  of  his 
third  son.  And  it  was  held  by  the  court  of  exchequer  that  the 
devise  to  the  branches  of  Brown  "Willis's  family  was  void  for  un- 
certainty. (?•!) 

7.  "  Executors  and  administrators,"  or  "  legal  representatives," 
7.  "Ex-  °^  "  personal  representatives."  If  there  be  a  bequest  of 
ecutorsand   personalty  to  A.,  "his  executors  and   administrators," 

adminis-        j.  ./  '  ' 

trators,"or   the  *  law  and  the  testator's  intention  concur  in  transfer- 

"  iBfifUl  r6D~ 

resenta-  ring  to  A.  the  absolute  interest  in  the  legacy ;  («)  and  if 
"personal  -^'  ^^i^s  before  the  testator,  the  legacy  will  lapse,  and 
tfves "  oif"  cannot  be  claimed  by  his  executors  or  administrators,  (i) 
"represen-  And  SO  it  is  if  the  bequest  be  to  A.  and  his  "  legal  per- 
sonal  representative,  (u)  or  to  A.  and  his  "  legal  rep- 
where  they  resentatives,  '  which,  in  its  ordinary  sense,  is  synony- 
considered  mous  with  executors  or  administrators,  (m-^)  Accordingly, 
worfs'of  i'^  Price  v.  Strange,  (a;)  there  was  a  devise  of  land  to 
limitation:  trustees,  upon  trust  to  pay  the  rent  to  the  testator's  wife 
during  her  life,  if  she  should  so  long  continue  his  widow,  and, 
after  death  or  second  marriage,  to  sell  the  same ;  and  in  case  the 
death  or  second  marriage  of  his  wife  should  not  happen  until  the 
youngest  of  his  children,  being  a  son,  should  have  attained  the  age 
of  twenty-three,  or  being  a  daughter,  should  have  attained  that 
age  or  married  with  consent,  then  on  trust  to  pay  and  divide  the 
proceeds  of  the  sale  amongst  such  of  his  children  as  should  then 
be  living,  and  the  "  legal  representative  or  representatives  of  him, 
her,  or  them,  as  shall  then  be  dead."  And  in  case  the  death  or 
second  marriage  of  the  wife  should  happen  during  the  minority  of 
any  of  his  children,  then  he  directed  the  trustees  to  pay  a  share  of 
such  money  unto  such  children  as  should  at  that  time  be  entitled 
to  receive  their,  his,  or  her  share  of  his  personal  estate  under  his 
will  (viz,  the  sons  who  had  attained  the  age  of  twenty-three,  and 
the  daughters  who  had  attained  that  age,  or  married  with  con- 

(r')  [The  words,  "  members  of  my  fam-  (u)  Taylor  «.  Beverley,   1    Coll.   108, 

ily,"  have  been  held  sufficiently  certain.  116. 

Hill  w.  Bowman,  7  Leigh,  650.]  (ul)   [Cox  v.  Curwen,  118   Mass.    198, 

(s)  Anderson  v,  Dawson,  15  Ves.  537;  200;  Jaynes  J.  in  Brent  v.  Washington, 

1  Rop.  Leg.  120,  3d  ed.  18  Grattan,  529.] 

(()  See  infra,  pt.  iii.  bk.  in.  ch.  n.  §  (x)  6  Madd.  159. 
V.  (I). 
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sent),  in  case  he  or  she  or  they  should  then  be  living,  "  and  if 
dead,  then  to  his,  her,  or  their  legal  representative  or  representa- 
tives," and  to  place  out  the  share  or  shares  of  such  children  as 
should  not,  by  reason  of  their  age,  be  so  entitled,  at  interest,  upon 
good  security,  for  their  benefit,  and  to  pay  the  same  to  them,  if 
sons,  on  attaining  the  age  of  twenty-three,  and  if  daughters,  on 
attaining  that  age,  or  marrying  with  consent.  And  Sir  John 
*  Leach  V.  C.  was  of  opinion  that  a  son,  who  had  attained  the 
age  of  tv/enty-three  in  the  lifetime  of  the  wife,  took  an  absolute 
vested  interest  in  his  share ;  since  the  ordinary  sense  of  "  legal 
representatives"  (not  controlled,  as  the  learned  judge  thought,  by 
any  different  intention  appearing  on  the  whole  of  the  present  will), 
wa;s  executors  and  administrators ;  and  reading  the  words  in  the 
first  passage,  which  applied  to  the  case  of  children  who  had  attained 
twenty-three,  in  that  sense,  made  it  equivalent  to  a  direction  to 
pay  the  produce  of  the  estate  at  the  death  of  the  widow  to  the 
children,  their  executors  and  administrators ;  or,  in  other  words, 
gave  a  vested  interest  to  the  children,  on  their  attaining  the  age 
of  twenty-three,  or  being  daughters,  on  their  marriage  with  con- 
sent, (y) 

So  the  words  "personal  representatives  "  are  to  be  understood 
in  the  ordinary  sense  of  executors  or  administrators,  unless  con- 
trolled by  the  context  of  the  will,  (z)  Accordingly,  in  Saberton  v. 
Skeels,  (a)  the  testator  gave  each  of  his  daughters  the  sum  of 
1,000Z.  and  directed  that  each  sum  should  be  settled  as  follows, 
viz,  that  it  should  be  invested  in  the  funds  or  on  real  security,  in 
the  name  of  his  trustees  and  the  daughter  entitled  to  the  same, 
the  interest  to  be  paid  to  her,  and  not  be  subject  to  the  debts  or 
control  of  her  husband,  and  that  it  should,  at  her  death,  pass  ac- 
cording to  any  will  or  disposition  under  hand  and  seal  she  might 
make,  and,  for  want  thereof,  should  go  to  her  personal  represen- 
tatives ;  and  if  she  should  at  any  time  choose  to  sink  the  same,  or 
any  part  thereof,  in  the  purchase  of  an  annuity  for  her  own  life, 
payable  to  her  own  separate  use,  the  trustees,  together  with  her, 
were  authorized  to  invest  the  same  accordingly,  in  government  or 

(y)  See,  also.  Topping  «.  Howard,  4  Turner,  2   Sm.  &   Giff.  501,  508;  In  re 

De  G.  &  Sm.  268.  Wyndham's  Trusts,  L.  R.  1  Eq.  Gas.  290 ; 

(z)  Atherton  y.  Crowther,  19  Bear.  449.  Stockdale  v.  Nicholson,  L.  R.  4  Eq.  Gas, 

See,  also,   HinchlifFe  v.  Westwood,  2  De  359,  365. 

G.  &  Sm.  216  ;  Dixon  v.  Dixon,  24  Beav.  (a)  1  Euss.  &  My.  587. 
129;   Re  Henderson,  28  Beav.  656;  Re 
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good  real  security.  And  Sir  *  John  Leach  held  that  the  words 
"  personal  representatives,"  not  being  controlled  here  by  the  con- 
text of  the  will,  were  to  be  considered  as  words  of  limitation,  and 
synonymous  with  executors  and  administrators ;  and  that  the 
daughter,  therefore,  took  an  absolute  interest  in  the  fund.  Con- 
sequently, on  her  death,  she  having  made  no  appointment  of  it, 
his  honor  held  that  the  interest  thus  vested  in  her  belonged  to 
her  husband,  as  her  administrator,  to  the  exclusion  of  her  chil- 
dren. 

So  the  ordinary  legal  sense  of  the  term  "representatives,"  with- 
"represen-  °'^''  ^^^  addition  of  "legal"  or  "personal,"  is  executors 
laiives:"  qj.  administrators.  (J)  Accordingly,  where  a  testator 
gave  a  life  interest  in  a  certain  fund,  with  remainder  "  to  be 
equally  divided  between  all  my  cousin s-german  now  existing,  or 
their  representatives,"  it  was  held,  that  there  being  nothing  in  the 
rest  of  the  will  to  control  the  primary  legal  meaning  of  the  word 
representatives,  the  fund  went  to  the  executors  or  administrators 
of  the  testator's  cousins-german  as  part  of  their  personal  es- 
tate, (c) 

Again,  where  there  is  a  bequest  to  A.  for  life,  remainder  to  such 
bequest  to  persons  as  he  shall  appoint  by  will,  and  in  default  of  ap- 
aiitforiiie,  pointment  to  his  executors  or  administrators,  he  may 
severaifeu-  assign  the  fund  absolutely.  (cZ)  So  where  there  were 
Me^re-  *  bequests  to  females,  some  of  whom  were  married,  and 
mainder  as   some  single,  for  their  separate  use  for  their  respective 

he  shall  ap-  Ti-i-t  i 

point,  and  lives,  and  after  their  decease  to  such  persons  as  they 
of  appoint-   should  respectively  appoint,  and  in  default  of  appoint- 

(6)  2  Drew.  235 ;  Corbyti  v.  French,  4  her  executors,  administrators,  and  assigns, 

Ves.  418;  Re  Turner,  2  Dr.  &  Sra.  501,  gives  her  an  absolute  interest,  subject  to 

508.  the  prior  limitations  and  the  power.  Graff- 

(c)  In  re  Crawford's  Trusts,  2  Drew,  tey  v.  Humpage,  1  Beav.  52,  per  Lord 
230,  in  which  case  Kindersley  V.  C.  elab-  Langdale.  But  where  the  trust  was,  to 
orately  and  lucidly  reviewed  all  the  au-  pay  the  income  of  a  fund  to  a  wife  for 
thorilies.  See,  also,  Chapman  v.  Chap-  her  separate  use  for  life,  and  that,  after 
man,  33  Beav.  556  ;  Alger  v.  Parrott,  L.  her  death,  the  principal  should  remain  on 
R.  3  Eq.  Cas.  328;  [Cox  v.  Curwen,  118  such  trusts  as  she  should  appoint  by  will, 
Mass.  198,  200.]  and  in  default  of  appointment,  in  trust 

[d)  Kirkpatrick  v.  Capel,  MS.  Sugd.  for  her  next  of  kin  according  to  the  statutes 
Pow.  vol.  i.  p.  79,  6th  ed.  See  ace.  of  distribution,  it  was  held,  that  she  was 
Cherry  v.  Boultbee,  2  Keen,  319.  So  a  entitled  merely  to  the  income  for  life,  and 
bequest  to  a  wife  for  life,  with  remainder  not  to  the  princijjal  absolutely.  Hansen 
to  her  children,  with  remainder  as  she  v.  Miller,  14  Sim.  22. 

shall  appoint,  and  in  default  thereof  to 

[1130]     [1131] 
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ment  to  their  respective  executors,  administrators,  and   J".™^  '<> 

^  his  execu- 

assigns,  it  was  held  that  each  of  the  legatees,  whether  a   tors,  &c.: 
married  or  unmarried  woman,  was  entitled,  on  petition,  without 
executing  any  formal  appointment,  to  an  immediate  transfer  or 
payment  to  herself  of  the  corpus  of  her  share  of  the  fund,  (e)     So 
where  the  ultimate  limitation  of  a  fund  is  to  the  executors  or  ad- 
ministrators of  one  of  several  preceding  tenants  for  life,  it  is  held 
that  the  gift  to  the  executors  or  administrators  constitutes  part  of 
the  estate  of  the  tenant  for  life.  (/)    Therefore,  where  the  ultimate 
trust  in  a  marriage  settlement  of  a  fund  belonging  to  the  wife  is 
to  her  executors  or  administrators,  her  surviving  husband  will  be 
entitled,  to  the  exclusion  of  her  next  of  kin.  (^)     So  where  a  gift, 
under  a  will,  subject  to  a  life  estate  to  the  testator's  widow,  and  to 
a  life  estate  to  his  daughter  and  her  husband  and  the  survivor,  with 
power  of  appointment  to  the  daughter  which  was  not  executed, 
was  in  trust  to  pay  the  fund,  "  to  and  for  the  benefit  of  her  ex- 
ecutors or  administrators  ;  "  and  the  daughter  died  first,  and  then 
the  husband,  and  then  the  testator's  widow  ;  it  was  held  that  the 
daughter's  husband,  on  her  death,  became  entitled  to  the  rever- 
sionary  interest  in  the  fund  as  part  of  her  estate.  (A)     Again, 
if  there  be  a  limitation  of  a  fund  to  the  executors  of  A.    limitation 
after  the  death  of  B.  and  C.,it  does  not  fail  by  the  death   eciltore^of 
of  B.  and  C.  in  the  lifetime  of  A.  (i)     And  the  execu-   ^g^^g^^jj 
tors  of  A.  at  his  death,  are  entitled  to  the  fund  as  part  of   of  B. : 
his  residuary  personal  estate.  (Jc) 

*  But  the  ordinary  sense  of  the  words   "  legal  representative  " 
may  be  controlled  by  a  different  intention  appearing  upon    "personal 
the  whole  instrument.  (Z)     Thus  in  Baines  v.  Ottey,  (m)    tive,"  or 
where  a  testatrix  gave  real  and  personal  estate  t  j  trus-   resenta- 


(e)  Holloway  v.  Clarkson,  2  Hare,  521. 
See  11  Hare,  324. 

(/)  Daniel  v.  Dudley,  1  Phill.  1 ;  Attor- 
ney Gen.  V.  Malkin,  2  Phill.  C.  C.  64 ;  post, 
1135.  See,  also,  Howell  v.  Gayler,  5  Beav. 
157. 

(g)  Allen  v.  Thorp,  7  Beav.  72. 

(A)  Attorney  Gen.  v.  Malkin,  2  Thill. 
C.  0.  b4.  Sue,  also,  Howell  v.  Gayler,  5 
Beav.  157. 

(i)  Horseman  v.  Abbey,  1  Jac.  &  W.  381. 

{k}  Morris  v.  Howes,  4  Hare,  599  ;  post. 


1135.  See,  also,  Howell  v.  Gayler,  5  Beav. 
157. 

(1)  See  Briggs  v.  Upton,  L.  R.  7  Ch. 
App.  376,  where,  in  a  settlement,  the 
words  "  to  pay  to  legal  representatives  in 
a  due  course  of  administration,"  were 
held  by  Lord  Hatherley  L.  C.,  affirming 
the  decision  of  Wickens  V.  C,  to  amount 
to  a  direction  to  pay  to  next  of  kin,  and 
not  to  executors  and  administrators. 

(m)   1   My.   &  K.  465  ;    [Thompson  v. 
Young,  25   Md.  450 ;  Johnson   i^.  John- 
stone, 12  Rich.  Eq.  260.] 
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tive,"  or  tges,  ill  trust  for  Mary  Knightly  for  life,  with  remainder 
tors  and  as  she  should  appoint ;  and  in  default  of  appointment,  in 
tors,"  con-  trust  to  convey  the  real  estate  to  such  person  or  per- 
contex/'L  sons  as  would  be  the  heir-at-law  of  Mary  Knightly,  and 
ff  to  mean  ^^  transfer  and  assign  the  personal  estate  to  or  amongst 
ki°-"  such  person  or  persons  as  would  be  the  personal  repre- 

sentatives of  Mary  Knightly  ;  and  Mary  Knightly  appointed  only 
a  part  of  the  personal  estate ;  Sir  J.  Leach  M.  R.  held  that  the 
next  of  kin,  and  not  the  executors,  were  entitled  to  the  unappointed 
part  of  the  personal  estate.  And  his  honor  observed,  that  the 
■words  "  to  or  amongst  such  person  or  persons  as  would  be  the  per- 
sonal representatives  of  Mary  Knightly,"  were  not  applicable  to 
executors  or  administrators.  So  in  Robinson  v.  Smith,  (n)  where 
a  testator  bequeathed  700Z.  to  his  daughter's  husband,  his  execu- 
tors, &c.  in  trust  to  pay  the  interest  to  his  daughter,  for  her  sep- 
arate use,  for  life,  and  after  her  death,  to  such  persons  as  she 
should  appoint  by  will,  and  in  default  of  appointment,  to  her  "  per- 
sonal representatives ;  "  and  the  daughter  died  without  having 
made  any  appointment ;  Sir  L.  Shadwell  V.  C.  held  that  her  next 
of  kin  were  entitled  to  the  700Z.  to  the  exclusion  of  her  husband  ; 
because  it  was  plain  that  the  husband  was  made  legatee  of  the 
fund,  merely  as  trustee,  to  pay  it  over,  if  his  wife  died  in  his  life- 
time, and  not  to  retain  it.  (o)  So  in  Walter  v.  Makin,  ( jo)  a  testa- 
tor gave  450?.  to  trustees,  their  executors,  &c.  in  trust  *for  his  son 
for  life,  and  after  his  son's  decease,  to  pay  thereout  two  legacies  of 
lOOZ.  each  to  two  of  his  daughters,  and  to  pay  the  residue  to  the 
"  legal  representatives  "  of  his  son  ;  and  he  gave  the  residue  of  his 
personal  estate  to  his  son,  his  executors,  &c.  And  Sir  L.  Shad- 
well  held  that  the  words  "legal  representatives  "  meant  next  of 
kin ;  (p^)  for  it  was  clear  on  the  face  of  the  will,  that  the  testator 
meant  to  use  those  words  in  a  diffei'ent  sense  from  "  executors  and 
administrators,"  which  latter  words  occurred  several  times  in  the 
will,  and  especially  in  the  gift  of  the  residue  to  the  son  ;  and  more- 
over, the  effect  of  putting  that  construction  on  the  words  would 
be  to  make  the  son  partial  residuary  legatee  so  far  as  450Z.  was 
concerned,  and  also  general  residuary  legatee  of  the  personal  es- 

(n)  6  Sim.  47.  tenants.     Stockdale  v.  Nicliolson,  L.  R.  4 

(o)  And  where  there  are  no  words  of    Eq.  Cas.  359. 
division,  the  nearest  of  kin  take  as  joint        [p)  6  Sim.  148. 

(/>!)  [Drakew.  Pell,  3Edw.  Ch.  251.] 
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tate.  (5')  And  in  Styth  v.  Monro,  (r)  where  a  bequest  was  made 
to  the  "  representatives  "  of  a  person  already  deceased,  it  was  held 
by  Sir  L.  Shadwell  V.  C.  that  this  expression  ought  to  be  con- 
strued "  descendants,"  the  context  of  the  will  requiring  it.  (s) 

The  ordinary  sense  even  of  express  words  "  executors  and  ad- 
ministrators "  has  been  held  to  be  controllable  by  the  plain  intent 
collected  from  the  whole  instrument.  Thus  in  Bulmer  v.  Jsij,(^t^ 
there  was  a  trust  in  a  marriage  settlement  to  raise  a  sum  of 
money  out  of  the  settled  estate  of  the  husband,  at  the  end  of 
twelve  months  from  the  decease  of  the  survivor  of  the  husband 
and  wife,  and  to  pay  the  same  to  the  "  executors  or  administra- 
tors "  of  the  wife.  The  wife  died  in  the  husband's  lifetime.  And 
it  was  held  by  Sir  L.  Shadwell  V.  C.  and  afterwards  by  Lord 
Brougham  on  appeal,  that  the  next  of  kin  of  the  wife  were  enti- 
tled to  the  money.  Again,  in  Smith  v.  Dudley,  (m)  in  a  marriage 
settlement  *  the  ultimate  trust  of  the  wife's  chattels  was  for  the 
executors  or  administrators  of  the  wife  of  her  own  family,  and 
the  ultimate  trust  of  the  husband's  chattels  was  for  his  executors 
or  administrators  of  his  own  family  ;  and  Sir  L.  Shadwell  V.  C. 
held  that  though  the  same  words  were  used,  mutatis  mutandis,  in 
both  limitations,  yet  the  court  was  justified  in  holding  that,  with 
respect  to  the  wife's  chattels,  they  meant  her  next  of  kin  at  her 
death,  and,  with  respect  to  the  husband's  chattels,  his  executors  or 
administrators  simply.  But  in  Daniel  v.  Dudley,  (v)  where  by 
a  marriage  settlement  a  sum  of  money,  the  property  of  the  wife, 
was  vested  in  trustees  for  the  separate  use  of  the  wife  during  her 
life,  and  after  her  decease  in  trust  for  the  husband  during  his 
life,  and  after  the  death  of  the  survivor,  upon  certain  trusts  for 
the  children,  and  in  default  of  children,  who,  being  sons,  should 
attain  twenty-one,  or  being  daughters,  should  attain  twenty-one  or 
marry,  in  trust  for  such  person  or  persons  as  the  wife  should,  not- 
withstanding her  coverture,  by  deed  or  will  appoint,  and  in  default 
of  appointment,  in  trust  to  pay  and  transfer  the  same  to  the  ex- 

(?)  See,  also,  Cotton  V.  Cotton,  2  Beav.  next  of  kin.    King  w.  Cleayeland,  26  Beav. 

67  ;  post,   1138  ;  Nicholson  v.  Wilson,  14  26,  166  ;  4  De  G.  &  J.  477. 
Sim.  .549 ;  Smith  v.  Palmer,  7  Hare,  225  ;         (r)  6  Sim.  49. 

Walker  u.  Lord  Camden,  16   Sim.  329;        (s)  See,  also,  accord.  Athertou  v.  Crow- 

[Thompson  ti.  Young,  25   Md.  461.]     So  ther,  19  Beav.  448. 
a  gift  to  "  legal  personal  representatives,        [t]  4  Sim.  48  ;  3  My.  &  K.  197. 
share  and  share  alike,"  was  held  to  mean        (u)  9  Sim.  125. 

\v)  1  Phill.  1. 
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editors  or  administrators  of  the  wife.  Lord  Cottenham  expressed 
a  strong  opinion  (contrary  to  the  decision  of  Sir  L.  Shadwell  in 
the  same  case  (w)),  that  under  the  ultimate  limitation  to  the  ex- 
ecutors or  administrators  of  the  wife  the  fund  did  not  belong  to 
the  next  of  kin  of  the  wife,  in  exclusion  of  the  husband,  but  passed 
to  the  administrator  of  the  wife  as  part  of  her  general  personal 
estate.  "  Legal  or  personal  representatives,"  said  his  lordship, 
"  may  mean  next  of  kin,  but  executors  or  administrators  cannot. 
Therefore,  none  of  the  cases  in  which  next  of  kin  have  been  held 
to  take,,  ex  vi  termini,  by  the  description  of  legal  or  personal  rep- 
resentatives, have  any  application  to  the  present.  The  limitation 
in  this  case  being  in  the  executors  or  administrators,  it  seems  to 
me  that  it  cannot  signify  whether  these  words  are  construed  as 
words  of  limitation  or  words  of  purchase  ;  because,  *  on  either 
supposition,  the  persons  answering  that  description  take  in  their 
representative  character,  and  then  the  fund  is  to  be  applied  and 
administered  in  the  same  manner  as  any  other  assets  that  come  to 
them  in  that  character.  That  is  the  doctrine  of  all  the  cases  that 
have  been  cited,  except  that  of  Bulmer  v.  Jay  which  stands  alone." 
This  opinion  of  Lord  Cottenham  was  recognized  by  Lord  Lang- 
dale  as  a  governing  authority  in  Allen  v.  Thorp,  (a;)  In  the  sub- 
sequent case  of  The  Attorney  General  v.  Malkin,  (y}  Lord  Cot- 
tenham said  that  cases  might  exist  where  the  next  of  kin  would 
be  entitled  under  a  gift  to  executors  and  administrators  upon  evi- 
dence of  an  intention  derived  from  peculiar  terms  and  provisions 
of  the  instrument  controlling  the  ordinary  and  legal  sense  of  the 
word  used ;  but  that  such  evidence  ought  to  be  very  strong  to  jus- 
tify such  a  construction.  (2) 

A  question  somewhat  different  from  that  involved  in  the  cases 
Bequest  by  just  mentioned  arises,  on  occasions  where  a  bequest  is 
executors     niade  by  A.  to  the  executors,  or  to  the  "  representatives  " 

[w)  11  Sim.  163.  (a)  In  Grafftey  v.  Hiimpage,    1    Beav. 

(x)  7  Beav.  72;  ante,  1131.  See,  also,  52,  Lord  Langdale  said,  that  though  cases 
Morris  v.  Howes,  4  Hare,  605,  per  Wig-  had  occurred  in  which,  to  support  the 
ram  V.  C,  and  Attorney  Gen.  u.  Malkin,  plain  intent,  the  words  "  personal  repre- 
2  Phill.  64;  ante,  1131.  See,  also.  Page  sentatives,"  or  "executors  and  adminis- 
V.  Soper,  11  Hare,  321,  in  which  case  trators,"  had  been  construed  to  mean 
Wood  V.  C.  thought  himself  justified  in  next  of  kin,  yet  the  words  "  executors,  ad- 
disregarding  Bulmer  v.  Jay.  See,  also,  ministrators,  and  assigns,"  did  not  ap- 
Seymo.ir's  Trus  ,  Johns.  472.  pear  to  him  to  admit  of  this  interpreta- 

iy)  2  Ph:il.  C.  C.  64,  68  ;  ante,  1131.  tion. 
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of  B.,  or  where  the  testator  bequeaths  a  fund  to  his  own    o''  "repre- 

■■•  .  senta- 

executors  or  administrators,  or  to  his  own  "representa-    tives"  of 
tives.     In   cases  of  such  limitations  to  executors  or  ad-   testator  to 
ministrators,-  the  fund  will  pass  to  them,  not  for  their   "exe™- 
own  benefit,  but  for  the  purposes,  whatever  they  may  be,    *°''a' ,!em-e- 
for  which  they  hold  the  general  personal  estate  of  the   ^?'^'''7„ 
testator,  (a)     And  the  same  constructions  seems  primd 
facie  to  be  applicable,  if  *  the  limitation  be  to  the  testator's  "  rep- 
resentative or   representatives,"  or    "legal    representatives."  (5) 
But  the  context  of  a  will  containing  these  words  may  be  such  as 
to  render  it  necessary  or  proper  to  read  them  as  importing  con- 
sanguinity, or  as  referring  to  a  distribution,  though  there  is  no 
intestacy,  such  as  would  have  taken  place  had  there  been  an  in- 
testacy, (c) 

In  Jennings  v.  Gallimore,  (^di)  the  sum  of  1,000Z.  was  settled  in 
trust  to  be  paid  according  to  the  appointment  of  Ambrose  Galli- 
more, and  in  default  thereof  to  his  legal  representatives,  according 
to  the  course  of  administration.  By  his  will,  reciting  the  settle- 
ment, and  his  power  of  appointment,  he  appointed  the  money  to 
be  paid  to  his  "  legal  representatives  according  to  the  course  of 
administration."  And  he  gave  the  residue  of  his  property,  real 
and  personal,  to  his  nephew,  whom  he  appointed  his  residuary 
legatee  and  one  of  Ms  two  executors.  The  question  as  to  this 
1,000Z.  was  between  the  assignees  of  the  nephew,  a  bankrupt,  and 
the  other  next  of  kin,  a  sister  and  nieces.  And  Lord  Alvanley 
held  that  the  next  of  kin  were  entitled  to  share  with  the  assign- 
ees of  the  nephew.  His  lordship  observed,  that  if  it  had  rested 
on  the  settlement  itself,  he  should  have  great  doubt  of  being  able 
to  get  over  the  words  "  legal  representatives  ;  "  but  that  he  could 
not  read  the  will  without  implying  an  intention  to  consider  it 
otherwise  ;  that  the  testator  never  would  have  made  such  a  will 
if  he  had  thought  that  all  the  words  he  used  came  to  nothing  more 
than  executing  the  power  by  giving  the  fund  to  his  nephew.  If 
he  meant  to  give  to  him,  to  whom  he  had  given  all  the  rest,  why 
did  he  not  say  so  ?     Again,  in  Long  v.  Blackall,  (e)   the  testator 

(a)  Mackenzie  v.  Mackenzie,  3  Mac.  &  ante,  1130;  [Cox  v.  Curwen,  118  Mass. 
G.    559;   Long   u.  Watkinson,    17   Beav.     198,200.] 

471.  (c)  SeeMinter  v.  Wraitli,  13  Sim.  52. 

(b)  Smith  V.  Barneby,  2  Coll.  728,  736  \d)  3  Vcs.  146.  , 
afSrmed  by  lord  cliancellor,  July,   1S47;  (c)  3  Ves.  486. 
In   re  Crawford's   Trusts,  2   Drew.   230, 
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bequeathed  leasehold  property  held  for  a  term  of  years  to  his 
widow,  during  her  widowhood,  remainder  to  his  two  living  sons, 
and  a  *  child  in  ventre,  if  it  proved  a  son,  in  succession,  for  life, 
remainder  to  their  successive  issue  male  ;  and  if  all  his  sons  died 
without  leaving  issue  male,  remainder  to  such  persons  as  should 
then  be  the  "  legal  representatives"  of  him  the  testator  ;  and  he 
appointed  his  wife  executrix.  The  sons  all  died  without  issue. 
And  Lord  Loughborough  held,  that  the  next  of  kin  at  the  time 
of  distribution  were  entitled  to  the  property.  The  words  in  this 
case,  as  Lord  Alvanley  observed  on  another  occasion,  (/)  put 
it  out  of  the  power  of  the  court  to  put  any  other  interpretation' 
on  the  will ;  for  the  word  "  then  "  plainly  proved  that  the  per- 
sonal representatives  at  the  time  of  the  death  were  not  intended ; 
and  even  if  that  word  had  not  occurred,  there  was  a  great  deal  to 
show  that  such  could  not  be  the  intention  ;  for  the  wife  was  made 
executrix,  and  it  would  have  been  a  strange  circuitous  way  of  giv- 
ing it  to  her. 

Whether  It  was  observed  by  Sir  John  Leach  M.  R.  in  Price  v. 

sion  "le-  Strange,  (g")  that  he  did  not  collect  that  Lord  Alvanley, 
senta-''™"  ^^  Bridge  V.  Abbott,  (A)  adverted  to  the  case  of  a  widow, 
when  it  ^^^  would  have  included  her  in  his  sense  of  legal  rep- 
does  not       resentatives.     Nor  did  the  circumstances  of  the  case  of 

mean  ex- 
ecutors,       Palin   V.  Hills  (i)  require   any  decision  with  respect  to 

"nearest      this  point.     In  Horsepool  V.  Watson,  (7c)  a  testatrix  de- 

or  next  "of     "^ised  lands  to  James  Horsepool  and  Mary  his  wife  for 

km  accord-   their  lives,  and  the  life  of  the  survivor ;  and  after  the  de- 

ing  to  the  '  _  ' 

statute  of     cease  of  the   survivor,  to  trustees,  to  sell  and  apply  the 

distribu-  '  ,]  ■,  ,        . 

tions.  proceeds  "  unto  and    amongst  all    and    every  the  issue 

child  or  children  male  or  female  of  the  body  of  the  said  James 
Horsepool  by  the  said  Mary  his  wife,  and  their  representatives 
equally,  share  and  share  alike."  One  of  the  children  of  James 
and  Mary  Horsepool  survived  the  testatrix  and  Mary  Horsepool, 
but  died  in  the  lifetime  of  James  Horsepool,  having  married  and 
left  children,  and  her  husband,  who  became  her  administrator. 
*  The  question  was,  whether  the  children  were  entitled  to  her 
share,  as  her  "  representatives,"  or  whether  their  father  could 
claim  as  her  administrator.     And  Lord  Loughborough  decided  in 

(/)  Holloway  v.  Holloway,  5  Ves.  401, 
402. 

(g)  6  Madd.  162  ;  ante,  1128. 
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favor  of  the  children ;  his  lordship  being  of  opinion  that  the  use 
of  the  word  "issue"  qualified  the  word  "representatives,"  and 
explained  what  the  testatrix  meant  by  the  general  word  ;  children 
and  their  representatives  being  issue.  (Z)  In  Cotton  v.  Cotton  (m) 
there  was  a  bequest  to  A.  or  his  legal  representatives.  A.  was 
dead  at  the  date  of  the  testator's  will,  having  bequeathed  his 
property  on  particular  trusts.  Several  points  were  argued  ;  first, 
whether  the  fund  was  subject  to  the  trusts  of  A.'s  will ;  secondly, 
whether  his  executors  took  beneficially  as  his  "  legal  representa- 
tives ;  "  and  thirdly,  whether  the  fund  was  divisible  among  the 
nearest  of  kin  of  A.  (thus  excluding  the  widow),  or -amongst  his 
next  of  kin  according  to  the  statute  of  distributions.  Lord  Lang- 
dale  M.  R.  held  that  A.'s  next  of  kin,  according  to  the  statute, 
were  entitled ;  being  of  opinion  that  the  words  "  legal  represen- 
tatives "  meant  those  persons  who  would  be  entitled  beneficially 
under  the  statute ;  for  that  when  it  is  said  that  the  expression 
"  legal  representatives  "  means  next  of  kin,  it  is  not  that  such  is 
the  force  of  the  words  themselves,  but  because  the  words  are  held 
to  indicate  the  persons  who,  upon  the  construction  of  the  will,  are 
beneficially  entitled  in  the  place  of  the  person  to  whom  the  gift 
was  first  made,  and  who,  in  that  sense,  legally  represent  such  per- 
son. So  in  Booth  v.  Vicars,  (n)  a  testator  directed  that  the  resi- 
due of  his  personal  estate,  after  the  death  of  his  widow,  the  tenant 
for  life,  should  be  paid  by  his  trustees  or  the  survivor  of  them, 
his  executors  or  administrators,  to  A.  and  B.,  equally  to  be  divided 
between  them,  share  and  share  alike,  if  then  living ;  but  if  dead, 
to  go  and  be  divided  to  and  amongst  the  next  legal  representatives 
of  A.  and  B.,  share  and  share  alike.  A  *  and  B.  died  in  the  life- 
time of  the  testator's  widow.  And  it  was  held  by  Knight  Bruce 
V.  C.  that  the  next  of  kin  of  A.  and  B.  according  to  the  statute 
of  distributions,  living  at  the  death  of  the  testator's  widow,  were 
entitled  to  the  fund ;  and  further,  that  they  were  to  take  per 
stirpes,  and  not  per  capita,  (o) 

Cases  of  some  difficulty  connected  with  this  subject  occur  as  to 

(/)    See,  also,   Styth  o.  Monro,    ante,  Watson  u.  Bonney,  2  Sandf.  417.    A  gift 

1133.  of  residue  to  be  distributed  "  to  my  rela- 

(m)  2  Beav.  67.  tives,  share  and  share  alike,  as  the  law 

(n)  I  Coll.  6.  directs,"  was  held  to  mean  a  distribution 

(o)  See,  also,  Martin  v.  Glover,  1  Coll.  under  the    statute    of   distributions,  per 

269 ;  Dilner  v.  Leech,  10  Beav.  362  ;  [Brent  stirpes  and  not  per  capita.  Fielden  v.  Ash- 

V.    Washington,    18    Grattan,   530,   531;  worth,  L.  E.  20  Eq.  410.] 

[1139] 


1226  OF   LEGACIES.  [PT.  III.  BK.  III. 

the  construction  of  wills,  in  which  the  words  "  executors  or  admin- 
Bequests  to  istrators  "  or  "representatives"  clearly  mean  substitutes 
oradniinis-  in  the  event  of  a  legatee  dying  in  the  lifetime  of  the  tes- 
oi^'^'vepre-  tator ;  and  the  question  is,  who  are  the  substitutes  in- 
tfves^"'  as  tended  ?  The  first  inquiry  which  suggests  itself  on  this 
subsiitutes    ii^ad  is,  whether,  if  the  legatee  dies  before  the  testator, 

<oi-  a  lega-  °  n  i  -n 

tee  dying  and  the  bequest  consequently  passes,  under  the  will,  to 
testator:  the  executors  and  administrators  of  the  legatee,  they  shall 
hold  the  property  bequeathed  for  their  own  personal  benefit,  or  as 
trustees.  On  the  latter  supposition  a  second  inquiry  becomes 
necessary ;  viz,  for  whose  benefit  they  shall  be  considered  to 
hold  it. 

In  the  case  of  Ripley  v.  Waterworth,  (p)  Lord  Eldon  observed, 
whether  in  that  he  doubted  whether  an  executor  or  administrator 
orhi  any'  evcr  takes  anything,  as  such,  which  he  will  not  be  bound 
executor  or  ^o  ^PP^Y  '^^  personal  estate  of  the  testator  or  intestate, 
adniinis-  And  in  Milner  v.  Harewood,  (^q)  his  lordship,  recurring 
take,  as  to  his  decision  in  Ripley  v.  Waterworth,  said,  "  I  have 
ficiai'ly :  determined,  and  I  see  no  reason  to  dissent  from  it,  that 
where  the  executor  is  the  special  occupant  of  an  estate  pur  autre 
vie,  taken  as  executor,  he  must  hold  that  as  all  other  property 
taken  by  an  executor,  and  therefore  distributable  in  this  court." 

The  case,  however,  of  Evans  v.  Charles,  (r)  must  be  regarded 
as  an  express  decision,  that  where  executors  or  administrators  are 
entitled  under  a  bequest  to  "  the  personal  representatives "  of  a 
third  person,  they  take  the  property  as  * personce  designatce,  bene- 
ficially, and  not  as  part  of  the  estate  of  the  deceased,  (s)  In  that 
case,  Alice  Heath,  as  executrix  and  residuary  legatee  of  her  brother 
John,  became  a  creditor  of  Charles  Floyer,  who,  after  John's  death, 
compounded  with  Alice  and  the  other  creditors  for  ten  shillings  in 
the  pound  in  full  of  their  demands.  Alice  died  before  receipt  of 
the  composition,  having  by  will  bequeathed  her  residuary  estate 
among  some  of  her  relations,  and  appointed  two  executors  who 
died  before  Floyer ;  and  the  plaintiff,  Mrs.  Evans,  was  the  legal 
personal  representative  of  the  surviving  executor,  as  also  of  Alice 
Heath.  Floyer,  being  dead,  his  widow,  Blanch,  after  the  death 
of  Alice,  charged  her  property  by  will  with  the  remaining  ten 

{p)  7  Ves.  438.  (s)  See  ante,  715  et  seq.,  with  respect  to 

[q)  18  Ves.  273.  executors  taking  as  purchasers, 

(r)  1  Anstr.  128. 
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shillings  in  the  pound  of  her  husband's  debts  which  had  been  com- 
pounded for,  directing  the  money  to  be  paid  to  those  creditors,  "  or 
their  personal  representatives."  Of  the  share  of  this  bequest 
coming  to  Alice  Heath,  there  were  four  sets  of  claimants.  1,  the 
plaintiff,  Evans,  as  her  administratrix  ;  2,  her  residuary  legatees  ; 
3,  her  next  of  kin  at  her  death,  or  their  representatives ;  and  4, 
her  next  of  kin  living  at  the  death  of  Blanch  Floyer.  The  court 
disposed  of  these  claims  as  follows  :  First.  That  the  plaintiff,  as 
administratrix  of  Alice,  was  legally  and  beneficially  entitled, 
unless  any  other  person  could  show  a  better  right.  Secondly. 
That  Alice's  residuary  legatees  failed  in  doing  so,  because  the 
fund  was  neither  Alice's  at  the  date  of  her  will,  nor  at  her  death ; 
so  it  never  constituting  part  of  her  estate  could  not  have  passed 
as  such,  if  it  had  been  expressly  bequeathed  to  them,  for  want  of 
interest  in  Alice;  consequently,  since  her  residuary  legatees  could 
not  have  taken  the  money  by  direct  bequest,  much  less  could  they 
do  so  upon  the  basis  of  an  implied  trust  affecting  the  conscience  of 
the  plaintiff.  And  thirdly  and  fourthly,  that  neither  class  of  next 
of  kin  could  make  out  a  good  title  against  the  plaintiff,  as  that 
could  only  be  *  effected  by  converting  her  into  a  trustee  for  them  ; 
a  conversion  impracticable  in  the  present  case,  because  the  money 
formed  no  part  of  Alice's  estate  at  her  death ;"  for,  in  order  to 
raise  such  a  trust,  there  must  be  property  belonging  to  a  testator 
at  the  time  of  his  decease  ;  but  in  this  instance  there  was  no  such 
property  belonging  to  Alice  at  her  death  upon  which  to  found  a 
constructive  trust  for  her  next  of  kin.  It  followed,  therefore,  and 
was  determined,  that  the  plaintiff,  the  legal  representative  of 
Alice,  was  the  only  person  who  could  make  a  title  to  the  leg- 
acy, (t) 

This  case  at  one  time  seem  entitled  to  great  weight,  having 
been  fully  considered  by  the  very  eminent  judges  who  sat  in  the 
court  of  exchequer  at  the  time  of  its  decision,  (m)  Moreover,  it 
was  approved  by  Lord  Loughborough  in  Long  v.  Blackall.  (v) 
And  Lord  Alvanley,  in  Holloway  v.  HoUoway,  (a;)  appears  to 
regard  it  as  having  been  properly  decided. 

On  the  other  hand,  in  the  previous  case  of  Bridge  v.  Abbott,  («/) 

(«)  1  Rop.  Leg.  113,  114,  3d  ed.  (x)  5  Ves.  402.  ,f 

(u)  C.  B.  Eyre,  B.  Hotham,  B.  Perryn,  {y)  3  Bro.  C.  C.  224.    [See  Yeates  J.  ia 

and  B.  Thomson.  Ware  v.  Fisher,  2  Yeates,  587,  588.] 
{v}  3  Ves.  490. 
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a  testatrix  bequeathed  the  residue  of  her  estate  to  several  persons 
equally ;  but  if  any  of  them  died  before  her,  she  directed  that  the 
share  or  shares  of  him,  her,  or  them,  so  dying,  should  belong  to 
his,  her,  or  their  "legal  representatives."  The  question  was, 
who  were  entitled  to  the  share  of  John  Webb,  one  of  the  residu- 
ary legatees,  who  died  before  the  testatrix.  The  claimants  were 
the  executors  of  John  Webb,  his  residuary  legatees,  and  his  next 
of  kin.  And  Lord  Alvanley  decided  that  those  persons  were  en- 
titled who  would  have  been  entitled  as  next  of  kin  to  John  Webb 
at  the  death  of  the  testatrix,  in  case  he  had  at  that  time  died 
intestate,  (z)  And  with  reference  to  the  claim  of  his  executors, 
his  lordship  observed,  that  the  testatrix  could  not- intend  that  any 
persons  who  should  casually  represent  John  Webb,  as  executors, 
who  might  be  different  persons,  *  one  representing  him  here,  an- 
other abroad,  one  in  the  province  of  Canterbury,  another  in  the 
province  of  York,  should  take  ;  that  she  could  not  mean  that  the 
person  who  might  be  entitled  to  the  probate  of  the  will  should 
take  beneficially,  (a)  And  in  Price  v.  Strange,  (6)  Sir  John 
Leach  V.  C.  said,  "It  is  difficult  to  yield  assent  to  Evans  v. 
Charles,  that  the  personal  representative  took  beneficially.  It 
might  have  been  better  to  have  held  that  the  personal  representa- 
tive was  to  take  it  upon  trust,  to  administer  as  part  of  the  personal 
estate.  Perhaps  the  same  conclusion  would  have  been  best  also  in 
Bridge  v.  Abbott ;  but  that  decision  is  less  objectionable  than 
Evans  v.  Charles ;  the  next  of  kin,  in  a  sense,  legally  represent 
a  person  as  to  his  personal  estate." 

Again,  in  Wellman  v.  Bowring,  (c)  by  a  marriage  settlement 
the  ultimate  trust  declared  of  a  copyhold  estate,  the  property  of 
the  husband,  was  for  his  executors  or  administrators,  and  a  similar 
trust  was  declared  in  respect  to  the  executors  and  administrators 
of  the  wife,  as  to  a  copyhold  estate  which  was  her  property.  The 
wife  survived  the  husband  and  took  out  administration  to  him. 
Sir  John  Leach  V.  C.  said  that  there  was  no  question  but  that  the 
administratrix  was  a  personce  designatce,  with  apt  words  of  limita- 
tion according  to  the  nature  of  the  property,  and  was  entitled  to 
the  copyhold  as  a  purchaser ;  and  that  the  real  question  in  that 
cause  was,  whether  it  was  intended  that  the  administratrix  should 
take  beneficially,  or  as  a  trustee.     His  honor  proceeded  to  declare 

(«)  5  Ves.  402.  (6)  6  Madd.  161. 

(o)  3  Bro.  C.  C.  225.  (c)  1  Sim.  &  Stu.  24. 
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his  opinion,  that  the  administratrix  was  not  a  trustee  for  the  cus- 
tomary heir  ;  but  with  respect  to  the  question,  whether  there  was 
a  trust  for  the  next  of  kin,  the  learned  judge  declined  to  consider 
it,  until  all  the  persons,  who  were  next  of  kin,  were  before  the 
court.  The  case  afterwards  came  before  Lord  Eldon  on  an  ap- 
peal, (cZ)  when  his  lordship  concurred  in  this  *  opinion  of  the  vice 
chancellor.  And  with  respect  to  the  trust  for  the  next  of  kin,  his 
lordship  observed,  (e)  "  Another  question  is,  whether  the  limita- 
tion being  to  the  person  by  the  description  of  an  office,  namely,  to 
executors  or  administrators,  the  wife,  taking  the  copyhold  as  ad- 
ministratrix of  her  husband,  took  it  for  her  own  use  and  benefit. 
May  it  not  be  held,  by  analogy  to  those  cases  in  which  the  execu- 
tor, taking  leases  pur  autre  vie  as  special  occupant,  has  been 
deemed  a  trustee  for  the  next  of  kin  of  his  testator,  that  the 
meaning  of  the  parties  in  the  agreement  made  on  their  marriage 
was,  that  the  executor  or  administrator  was  to  take  the  copyhold 
estates  for  the  purpose  of  making  each  copyhold  so  coming  to  him 
a  personal  interest  of  the  husband  and  wife  respectively  ?  "  It 
was  ultimately  decided  by  Sir  L.  Shadwell  V.  C.  (/)  that  the 
administratrix  was  not  entitled  to  hold  the  estate  for  her  own  ex- 
clusive benefit,  but  for  the  benefit  of  herself  and  of  her  husband's 
next  of  kin,  as  the  parties  entitled  under  the  statute  of  distribu- 
tions. 

Again,  in  Collier  v.  Squire,  (^)  by  a  marriage  settlement,  stock, 
the  property  of  the  husband,  was  settled  on  trust  for  the  separate 
use  of  the  wife  during  her  life,  and,  after  her  death,  for  the  hus- 
band, if  he  survived  her  ;  but  if  he  died  in  her  lifetime,  then  for 
such  persons  as  he  should  by  deed  or  will  appoint ;  and  in  default 
of  appointment,  for  his  executors  and  administrators.  The  hus- 
band died  in  the  wife's  lifetime,  having  appointed  an  executrix, 
but  without  exercising  his  power.  Sir  John  Leach  V.  C.  held 
that  the  executrix  was  not  entitled  to  the  stock  beneficially,  but 
that  it  was  to  be  administered  by  her  as  part  of  his  general  per- 
sonal estate ;  and  his  honor  observed,  that  he  could  not  intend 
that,  by  the  limitation  to  the  executors  or  administrators  of  the 
husband,  a  gift  was  meant  to  the  uncertain  person  who  might 
happen  to  obtain  letters  of  administration  of  his  property. 

*  These  eases,  it  should  appear,  tend  considerably  to  shake  the 

(d)  2  Russ.  C.  C.  374.  (/)  3  Sim.  328. 

(e)  2  Russ.  C.  C.  380.  (g)  3  Russ.  C.  C.  467. 
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authority  of  Evans  v.  Charles.  Indeed,  on  one  occasion,  (A)  Lord 
Abinger  C.  B.  said  that  this  case  was  clearly  not  law.  And  it 
appears  to  have  been  regarded  as  overruled  by  Sir  John  Leach 
and  Lord  Brougham,  in  the  case  of  Palin  v.  Hills,  (i)  and  by 
Romilly  M.  R.  in  Long  v.  Watkinson.  (^) 

It  must,  however,  be  observed,  that  unquestionably  it  is  compe- 
tent to  a  testator,  if  he  thinks  fit,  to  limit  any  interest  to  such 
persons  as  shall,  at  a  particular  time  named  by  him,  sustain  a  par- 
ticular character.  (J)  And  therefore  that  the  expressions  of  the 
will  may  be  such,  as  clearly  to  entitle  the  executors  or  administra- 
tors to  a  beneficial  interest,  even  although  the  limitation  to  them 
should  be  preceded  by  a  life  estate  in  their  testator  or  intestate. 
Thus,  in  Sanders  v.  Franks,  (m)  it  was  determined  by  Sir  Thomas 
Plumer,  that  a  limitation  of  personal  estate  to  a  widow,  by  her 
husband's  will,  for  life,  with  a  power  of  appointment,  and  in  de- 
fault of  such  disposition,  "to  her  executors  or  administrators  for 
their  own  use  and  benefit,"  did  not  vest  the  absolute  interest  in 
the  property  in  the  widow  ;  but  that  she  had  an  estate  for  life  only, 
with  a  power  to  dispose  of  the  fund  ;  upon  the  principle,  that  the 
executors  and  administrators  took  as  purchasers  in  their  own 
rights,  and  not  by  representation.  So  in  Wallis  v.  Taylor,  (n)  a 
testatrix  gave  stock  in  the  three  per  cents,  to  her  executors,  in 
trust,  as  to  one  moiety  thereof,  for  her  daughter  Hannah,  and  as 
to  the  other  moiety,  in  trust  to  permit  her  daughter  Sophia,  then 
the  wife  of  W.  M.  (but  afterwards  the  wife  of  the  plaintiff),  to 
receive  the  dividends  for  her  life  for  her  separate  use,  and  from 
and  after  her  *  decease,  on  trust  to  assign  and  transfer  the  last 
mentioned  moiety  "  unto  the  executors  or  administrators  of  my 
said  daughter  Sophia,  to  and  for  his,  her,  or  their  use  and  benefit 
absolutely  forever."  And  Sir  L.  Shadwell  V.  C.  held  that  the 
plaintifi,  as  the  administrator  of  Sophia,  took  under  this  limitation 
beneficially. 

On  the  other  hand,  in  Marshall  v.  CoUett,  (o)  by  a  marriage 
settlement,  stock  was  assigned  to  trustees,  upon  trust  to  pay  the 

(h)  Marshall  u.  CoUett,  1   Y.  &  Coll.  (k)  17  Beav.  473.    See,  also,  Ee  Hen- 

239  ;  infra,  1145.  derson,  28  Beav.  656. 

(i)  Infra,  1146.     See,  also,  Daniel  v.  (I)  HoUoway  u.  HoUoway,  5  Ves.  401. 

Dudley,  ante,  1134;  Att.  Gen.  v.  Malkin,  (m)  2  Madd.  147. 

2  Phill.  C.  C.  64;  ante,   1135;  Morris  v.  (n)  8  Sim.  241. 

Howe8,4  Hare,  599  ;  ante,  1131  ;;jos«,  1146,  (o)   1  Y.  &  Coll.  232. 
1147. 
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interest  and  dividends  to  the  husband  for  life,  and  in  case  he  should 
survive  the  wife,  upon  trust  to  transfer  the  said  stock  to  the  hus- 
band, "  his  executors,  administrators,  or  assigns,  to  and  for  his  or 
their  own  use  and  benefit ;  "  but  in  case  the  wife  should  survive 
the  husband,  upon  trust  during  her  life  to  pay  the  interest  and 
dividends  as  she  should  appoint,  and,  after  her  decease,  upon  trust 
to  transfer  the  stock  "  unto  the  executors  or  administrators  of  the 
said  George  Marshall,  (the  husband)  to  and  for  their  own  use  and 
benefit.  The  wife  survived  the  husband,  and  took  out  administra- 
tion of  his  effects  and  claimed  an  absolute  interest  in  the  whole 
corpus  of  the  stock.  But  Lord  Abinger  C.  B.  held  that  she  was 
not  entitled.  And  his  lordship  appeared  to  be  of  opinion  that  a 
limitation  in  a  settlement  "  to  the  executors  and  administrators 
of  A.  for  their  own  use  and  benefit,"  unconnected  with  any  other 
limitations  showing  more  specifically  who  are  to  take,  is  void  for 
uncertainty.  Again,  in  Stocks  v.  Dodsley,  (^)  a  testator  gave  a 
legacy  of  500Z.  to  his  wife,  and  after  her  decease  to  George 
Wragg ;  and  if  he  should  die  in  her  lifetime,  to  such  person  or 
persons  as  he  should  by  will  appoint ;  and  in  default  of  appoint- 
ment, after  the  death  of  the  wife,  "  to  the  executors  and  adminis- 
trators of  the  said  George  Wragg,  absolutely.  George  Wragg 
died  having  made  a  will,  by  which  he  appointed  an  executor,  but 
made  no  appointment  of  the  legacy.  And  Lord  Langdale  M.  R. 
held  that  the  executor  did  not  take  a  beneficial  interest  in  the 
legacy.  And  in  Hames  v.  Hames,  {q)  it  was  held  by  the  same 
learned  judge,  *  upon  the  construction  of  a  marriage  settlement, 
that  under  a  limitation  to  the  executors,  administrators,  or  assigns 
of  the  settlor,  to  and  for  his  and  their  own  use  and  benefit,  his 
executors  were  not  entitled  beneficially,  (r) 

Assuming  that  executors  and  administrators,  who  take  a  bequest 
as  purchasers,  are  to  be  regarded  merely  as  trustees,  the  for  whose 
question  remains  to  be  considered,  for  whose  benefit  such   trust  shall 
trust  shall  inure.     The  general  rule  appears  to  be,  that   '^^^a  an 
the  fund  is  to  be  applied  and  administered  in  the  same  executor 

^J^  or  adminis- 

manner  as  any  other  assets  that  come  to  them  in  their  trator 
official  character,  (s)     However,  in  Palin  v.  Hills,  (i)   quest  made 

(p)  I  Keen,  325.  Cr.  684;  Stutbs  v.  Sargon,  3  Myl.  &  Cr. 

(q)  2  Keen,  646.  507  ;  Meryou  v.  CoUett,  8  Beav.  386. 

(r)  See,  also,  Wood  v.  Cox,  2  Myl.  &        (s)  Ante,  1135. 

(t)  I  My.  &  K.  470. 
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to  him  as  a  John  Milward,  by  his  will,  after  giving  several  legacies 
and  not  '  among  which  vras  a  legacy  of  2,000L  to  Sarah  Brovyn, 
fioiaily.  directed,  that  in  case  of  the  death  of  any  or  either  of  the 
legatees  in  his  lifetime,  the  legacy  given  to  the  legatee  so 
dying  in  his  lifetime  "  should  go  and  be  paid  to  his  or  her  executors 
or  administrators."  Sarah  Brovrn  died  in  the  lifetime  of  the  testa- 
tor, having  made  a  will,  by  which  she  appointed  Rebecca  Sarah 
Palin  her  residuary  legatee,  and  made  two  other  persons  her  exec- 
utors. The  question  was,  first,  whether  the  executors  of  Sarah 
Brown  were  entitled  beneficially  to  the  legacy  of  2,000L ;  and  sec- 
ondly, whether,  supposing  them  to  hold  it  in  their  capacity  of  exec- 
utors, they  held  in  trust  for  the  residuary  legatee  of  Sarah  Brown, 
or  for  her  next  of  kin.  Sir  John  Leach  M.  R.  being  of  opinion  that 
the  executors  were  clearly  excluded  from  any  beneficial  interest  in 
the  legacy,  decided  that  they  held  it  in  trust  for  the  residuary 
legatee  ;  his  honor  considering  it  most  consistent  with  the  inten- 
tion of  the  original  testator  to  give  a  benefit  to  Sarah  Brown,  that 
the  legacy  should  go  to  the  ascertained  object  of  Sarah  Brown's 
bountjs  namely,  her  residuary  legatee.  But  this  decision  was  re- 
versed on  appeal  by  Lord  Broughain  C. ;  and  his  lordship  held,  on 
the  authority  of  the  case  of  Bridge  v.  *  Abbott  (which  there  has 
already  been  occasion  to  state),  (u)  that  Sarah  Brown's  next  of 
kin  were  entitled  to  the  beneficial  interest  in  the  legacy.  The 
principle  of  his  lordship's  decision  appears  to  be,  that  the  prop- 
erty in  the  fund  never  vested,  nor  could  by  possibility  vest,  in 
Sarah  Brown  herself,  (a;)  A  question  somewhat  similar  has  since 
arisen  in  Morris  v.  Howes.  («/)  There  a  trust  term  had  been 
created  by  a  marriage  settlement  to  raise  1,000Z.  on  the  decease 
of  the  survivor  of  the  husband  and  wife,  in  case  there  should  be 
no  issue  of  the  marriage  living  at  her  death,  and  to  pay  it  as  the 
wife  should  appoint,  and  in  default  of  such  appointment,  to  the 
executors,  administrators,  and  assigns  of  the  wife's  mother.  There 
was  no  issue  of  the  marriage,  and  the  wife,  having  survived  her 
husband,  died  without  having  exercised  her  power  of  appointment. 
Her  mother  afterwards  bequeathed  her  residuary  estate  and  died. 
And  Wigram  V.  C.  held  that  the  executors  of  the  mother  were 
entitled  to  take  the  1,000Z.  and  interest  as  part  of  her  residuary 

(u)  Ante,  1141.  (j)  4  Hare,  599. 

(r)  See,  also,  Vaux  v.  Henderson,  1  Jac. 
&  W.  388. 

-      [1147] 


CH.  n.  §  II.]  DESCRIPTION  OF   LEGATEE.  1233 

personal  estate  ;  and  his  honor  said  that  it  was  clear  they  could 
not  claim  it  beneficially  but  must  take  it  in  their  character  of  ex- 
ecutors, and  if  so,  it  was  subject  to  her  debts,  and  she  might  have 
dealt  with  it  as  with  her  other  property.  His  honor,  therefore, 
had  no  doubt  that,  as  part  of  her  estate,  it  would  pass  by  the 
residuary  clause  in  her  will.  But  it  had  been  suggested  that  this 
would  conflict  with  Palin  v.  Hills.  That  case,  however,  decided, 
not  that  property  which  belongs  to  a  party  though  not  in  posses- 
sion does  not  pass,  but  that  property,  the  title  to  which  commences 
after  the  death  of  the  testator,  does  not  pass  by  his  will.  His 
honor  added,  that  although  his  decision  did  conflict  with  Palin  v. 
Hills,  he  might  observe  that  that  case  had  not  been  universally 
approved  of.  (This  decision  was  aflBrmed  by  the  lord  chancellor, 
M.  T.  1846.)  And  in  the  subsequent  case  of  Long  v.  Watkin- 
son,  (s)  where  a  testator  bequeathed  his  residuary  estate  to  his 
sister,  *  and  in  case  of  her  death,  to  the  executors  she  might  ap- 
point, and  she  died  before  him,  Romilly  M.  R.  held  that  her  execu- 
tor took  the  bequest  in  trust  to  be  administered  like  any  other  part 
of  her  assets ;  and  his  honor  said  he  could  not  reconcile  Palin  v. 
Hills  with  the  later  authorities. 

(C.)    Who    are   entitled   under   the   Description   of  —  1.    "  Ser- 
vants."    2.  ^'■Inhabitants."     3.  "  Grovernment." 

1.  "  Servants."     Where  the  testator,  after  giving   legacies  to 
two  of  his  servants,  if  in  his  service  at  his  death,  be- 

.    .  1.  "  Ser- 

queathed  to  his  "  other  servants  "  who  should  be  living  vants:" 
with  him  at  that  time  50Z.  apiece,  and  101.  each  for  ^'serTanta 
mourning  ;  and  by  a  codicil  revoked  the  two  latter  lega-  ^°''''^^= 
cies,  and  gave  to  all  his  other  servants,  in  lieu  thereof,  500L  each, 
and  201.  each  for  mourning  ;  Sir  W.  Grant  held  that  a  coachman, 
who  was  provided  for  the  testator  by  a  job-master,  together  with 
a  carriage  and  horses,  in  the  usual  course  of  business,  was  not  a 
servant  within  the  intent  and  meaning  of  the  will,  (a)  In  another 
case  (6)  the  testator  bequeathed  a  year's  wages  to  "  such  of  his 
servants  as  should  be  living  with  him  at  his  death.  "  And  the 
court  declared  that  stewards  of  courts,  and  such  other  servants  as 
were  not  obliged  to  pass  their  whole  time  in  their  master's  service, 

2  Vern. 


(a)  17  Beav.  471. 

{ij  Townshend  v.   Windham, 

(a)  Chilcot  V.  Bromley,  12  Ves.  114. 

546. 
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were  not  servants  within  the  meaning  of  the  bequest,  (c)  So  in 
Booth  V.  Dean,  (c?)  a  testator  bequeathed  to  each  of  his  servants 
one  year's  wages,  over  and  above  what  might  be  due  to  them  at 
the  time  of  his  decease.  Upon  this  bequest  a  question  was  made, 
whether  a  person  who  had  worked  in  the  testator's  garden,  under 
his  gardener,  for  several  years,  at  weekly  wages,  and  a  boy  who 
had  served  the  testator  for  some  time  as  a  cowboy,  at  weekly 
wages,  and  neither  of  whom  resided  *  with  or  formed  part  of  the 
testator's  family,  were  to  be  considered  as  entitled  under  the  will 
to  the  year's  wages.  And  Sir  J.  Leach  M.  R.  was  of  opinion  that 
these  persons  were  not  servants  in  the  sense  in  which  the  testator 
had  used  the  expression.  That  in  speaking  of  a  year's  wages,  the 
testator  plainly  used  that  expression  with  reference  to  family  ser- 
vants usually  hired  by  the  year,  (e)  In  Howard  v.  Wilson  (/) 
(which  was  a  suit  of  subtraction  of  legacy,  before  Sir  John  NichoU), 
a  coachman,  a  married  man,  originally  hired  by  and  who  had  lived 
five  years  with  the  testatrix,  residing  over  her  stables  in  town, 
occasionally  accompanying  her  into  the  country,  where  he  lived  in 
the  house,  though,  like  all  her  servants,  on  board  wages ;  waiting 
sometimes  at  table,  and  remaining  with  her,  though  she  changed 
her  job-man,  was  held  (although  the  several  job-masters  paid  him 
his  wages  and  board  wages,  except  three  shillings  per  week  extra 
in  the  country,  and  found  him  his  liveries)  entitled  under  a  be- 
quest "  to  each  of  my  servants  living  with  me  at  the  time  of  my 
death,  101."  But  in  Ogle  v.  Morgan,  (g}  Lord  Truro  held  that  a 
head  gardener,  who  lived  in  one  of  the  testator's  cottages  and  was 
not  dieted  by  him,  was  not  entitled  under  a  bequest  of  a  year's 

(c)  The  court  remarked  at  the  same  Pennant,  9  Hare,  511.  But  out  door  ser- 
time,  that  it  would  not  narrow  the  be-  vants  continuously  employed  at  weekly 
quest  to  such  servants  only  who  lived  at  wages,  are  entitled  under  a  bequest  "to 
the  testator's  house,  or  had  diet  from  servants  in  my  service  at  the  time  of  my 
him.  decease."     Thrupp  v.    CoUett,   26   Beav. 

[d)  1  My.  &  K.  560.  147.     And   one   who   acted   as    the   land 
(c)  Accordingly,  it  was  held  by  Turner    agent  and  house  steward  of  the  testator, 

V.  C.  that  a  gardener  employed  at  weekly  but  resided  out  of  the  house,  was  held  en- 
wages  was  not  included  in  a  bequest  of  a  titled  under  a  bequest  to  "  all  ray  servants 
year's  wages  to  each  of  the  servants  of  and  day  laborers  who  shall  be  in  my  ser- 
the  testator  living  with  him  at  his  de-  vice  at  the  time  of  my  death,  one  year's 
cease ;  for  that  a  legacy  of  a  year's  wages  full  wages.''  Armstrong  v.  Clavering,  27 
cannot  properly  be  construed  to  mean  the  Beav.  226. 
aggregate  of  the  weekly  wages  of  a  ser-  (/)  4  Hagg.  107. 
vant  for  fifty-two  weeks.     Blackwell  v.        {g)  1  De  G.,  M.  &  G.  359. 
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wages  to  "  each  person  as  a  servant  in  my  domestic  establishment 
at  the  time  of  my  decease." 

Generally  speaking,  a  servant  must  continue  in  the  service  *  of 
the  testator  till  the  time  of  his  death,  to  come  within  the   whether  a 
description  of  "  servants."     But  in  Herbert  v.  Reid,  (K)    ance ?n"the 
where  a  servant  quitted  the  testator's  house  a  few  days   service  is 

■1  >J       necessary 

before  the  death  of  the  testator,  she  was  allowed  to  show,  '<>  entitle. 
by  proof  of  his  declarations,  that  she  was  still  considered  by  him 
to  be  in  his  service.  And  where  a  testator,  by  a  codicil,  be- 
queathed pecuniary  legacies  to  certain  persons  by  name,  who  were 
described  as  having  lived  many  years  in  his  family,  and  then  added 
"  to  the  other  servants  500Z.  each,"  it  was  held  that  a  person  who 
was  in  the  testator's  service  at  the  date  of  the  codicil,  but  who 
quitted  it  before  his  decease,  was  entitled  to  a  legacy  of  500?.  (i) 

2.  "  Inhabitants."  Where  a  testator  gave  a  legacy  "  to  the 
poor  inhabitants  of  St.  Leonard's,  Shoreditch,  forever,"  g.  "inhab- 
Sir  Thomas  Clarke  M.  R.  gave  his  opinion  in  favor  of  i'ants:" 
the  charity,  and  said  the  court  had  done  so  in  many  cases  where 
the  expressions  were  much  more  general  and  uncertain.  But  as 
it  could  not  be  intended  that  the  poor  inhabitants  which  were  re- 
lieved by  the  parish  should  have  benefit  by  this  legacy  (which  in 
effect  would  be  giving  to  the  rich  and  not  to  the  poor),  his  honor 
declared  that  the  distribution  of  the  legacy  was  to  be  confined  to 
the  poor  inhabitants  of  the  parish  not  receiving  alms  of  the  said 
parish ;  and  ordered  a  scheme  to  be  laid  before  the  master  for 
such  distribution.  (A)  In  a  modern  case,  (I)  a  testatrix  be- 
queathed all  which  might  remain  of  her  money,  after  her  debts 
and  legacies  were  paid,  "  to  the  Inhabitants  of  Tawleaven  Row,  in 
the  parish  of  Lethney."  The  master  found  that  Tawleaven  Row 
consisted  of  seven  houses,  which  were  entirely  occupied  by  poor 
*  fishermen  and  laborers  and  their  families,  and  that  the  inhab- 
itants, at  the  time  of  the  death  of  the  testatrix,  were  the  persons 
in  his  report  enumerated,  being  thirty  in  number,  of  whom  three 
were  since  dead,  leaving  no  personal  representatives ;  and  Lord 

(A)  16  Vos.  481.  was  wrongfully  dismissed,  it  was  held  that 

(i)  Parker  v.  Marchant,  1  Y.  &  Coll.  C.  she  was  not  entitled.   Darlow  v.  Edwards, 

C.  290.    But  where  an  annuity  was  given  1  H.  &  C.  547. 

to  a  servant,  provided  she  should  be  in  (k)    Attorney  Gen.   u.   Clarke,  Ambl. 

the  testator's  service  at  the  time  of  his  de-  422. 

cease,  and  two  days  before  his  death,  she  (I)  Rogers  v.  Thomas,  2  Keen,  8. 
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Langdale  M.  R.  held  that  the  persons  so  found  by  the  master  to 
be  inhabitants  were  entitled  to  the  residue  of  the  testatrix's  gen- 
eral personal  estate,  after  payment  of  her  debts  and  legacies. 

3.  "  Government."  A  legacy  to  government  for  the  benefit  of 
3.  "Gov-  the  public,  is  to  be  disposed  of  under  the  king's  appoint- 
erument."  jj^gj^^  \yy  gjg^  manual.  The  crown  is  to  direct  its  ap- 
plication to  a  proper  use.  Accordingly,  in  Newland  v.  Attorney 
General,  (m)  Abraham  Newland  bequeathed  stock  "  to  his  majes- 
ty's government  in  exoneration  of  the  national  debt ;  "  arid  Lord 
Eldon  directed  the  fund  to  be  transferred  to  such  person  as  the 
king  should  appoint  under  sign  manual. 

(D.)    Of  Mistakes  in  the  Names  or  Descriptions  of  Legatees. 

The  general  rule  upon  this  subject  is,  that  where  the  name  or 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  intended  to  be  named  or  described, 
the  mistake  shall  not  disappoint  the  bequest.  (jriF)  The  error  may 
be  rectified,  and  the  true  intention  of  the  testator  ascertained  in 
two  ways  :  1.  By  the  context  of  the  will.  2.  To  a  certain  extent, 
by  parol  evidence,  (m^) 

1.  The  mistake  may  be  rectified  by  the  context.  Thus,  an  error 
Mistake  in  the  name,  and  even  of  the  name  and  sex  (n)  of  the 
the'cSj^*''^  legatee  may  be  obviated  by  the  accuracy  of  his  descrip- 
text:  ({on  ;  (o)  as  where  a  legacy  was  given  to  "  my  namesake 

*  Thomas,  the  second  son-  of  my  brother,"  and  the  testator's  brother 
has  no  son  named  Thomas,  but  his  second  son  is  named  William, 
there  is  a  sufficient  certainty  in  the  description  to  entitle  the  sec- 
ond son.  (p)     So  an  error  in  the  description  may  be  obviated  by 

(m)  3  Meriv.  684;  1  Eop.  Leg.  129,3a  (o)  Blundell  v.  Gladstone,  1    Phill.  C. 

ed.  C.  279,  288  ;  Lord  Camoys  v.  Blundell,  1 

{m>)   [Smith  v.  First  Presbyterian   Ch.  H.  L.  Cas.  778;  Feltham's  Trust,  1   Kay 

of  Bloomsbury,  11  C.  E.  Green,  132,  139  ;  &  J.  528 ;  Adams  v.  Jones,  9  Hare,  485  ; 

McBride  v.   Elmer,   2    Halst.    Cli.    107 ;  Bernasconi    u.    Adams,    10    Hare,    345 ; 

Baldwin  v.  Baldwin,  3  Halst.  Ch.  211 ;  N.  [Stokely  v.  Gordon,  8  Md.  496 ;  New  York 

Y.  Ann.  Conference  &c.  Society  a.  Clark-  Institution  &c.  v.   How,   10   N.   Y.  84; 

son,  4  Halst.  Ch.  541.]  Preachers  Aid  Society  v.  Rich,  45  Maine, 

(m^)  [Thayer  v.  Boston,  15  Gray,  348  ;  552.]     See,  also,  Queen's  College  v.  Sut- 

Smith  V.  Smith,  4  Paige,  271.]  ton,  12  Sim.  521. 

(n)  Ryall  v.  Hannam,  10  Beav.  536;  In  (p)  Stockdale  v.  Bushby,  19  Ves.  381 ; 

reRickit,  11  Hare,  299.  S.  C.  Coop.  229.  See,  also,  Dowset  v. 
[1152] 


CH.  II.  §  II.]  DESCEIPTION   OF   LEGATEE.  1237 

the  certainty  of  the  name;  as  where  a  legacy  was  given  to  "  Charles 
Millar  Standen  and  Caroline  Eliz.  Standen,  legitimate  son  and 
daughter  of  Charles  Standen,  now  residing  with  a  company  of 
players,"  and  it  appeared  that  they  were  illegitimate  children, 
their  claim  was,  nevertheless,  supported.  (§')  So  where  there  was 
a  bequest  to  John  Newbolt,  second  son  of  William  Strangways 
Newbolt,  vicar  of  Somerton  ;  and  the  vicar  of  Somerton  was  Wil- 
liam Robert  Newbolt,  and  his  second  son  was  Henry  Robert,  and 
his  thi^-d  son  was  John  Pryce  ;  it  was  held  that  John  Pryce  New- 
bolt  was  eni^itled  to  the  legacy  ;  for  that  the  maxim  applied,  "  Ver- 
itas nominis  tollit  errorem  descriptionis"  (r)  So  where  the  tes- 
tator, being  resident  in  India,  bequeathed  his  residuary  property 
to  his  "  nearest  relations  in  my  native  country  Ireland,"  sisters 
living  in  America  were  held  entitled,  (s) 

Again,  a  mistaken  omission  of  the  name  of  the  legatee  may  be 
supplied  by  the  context ;  as  when  the  testator  gives  his  residu- 
ary estate  to  be  divided  among  his  seven  children,  and  in  enu- 
merating them,  mentions  sia;  names  only  ;  or  *  where  he  makes 
a  bequest  to  his  six  grandchildren  by  their  christian  names,  and 
mentions  one  twice  over,  omitting  another  altogether,  (t) 

2.  The  mistake  may,  to  a  certain  extent,  be  rectified  by  parol 
evidence.     It  is  obvious  that  the  nature  of  this  treatise   Mistake 
will  not  allow  of  a  full  consideration  of  this  wide  and    parol  evi-''' 
difficult  subject.     It  may  be  sufficient  in  this  place  to   '*^"<=<'- 
mention  the  general  principles  established  with  respect  to  it.  (i^) 

Sweet,   Ambl.    174;  Smith   v.    Coney,   6  (femons(ra/w  non  noce* "  means  that  if  there 

Ves.  42  ;  Bradshaw  v.  Bradshaw,  2  Y.  &  be  an  adequate  and  convenient  description 

Coll.    72 ;   Bristow   u.   Bristow,   5   Beav.  with   convenient   certainty   of  what   was 

289  ;  Mostyn  v.  Mostyn,  17  Beav.  323  ;  3  meant  to  pass,  or  who  was  meant  to  be 

De  G.,  M.  &  G.  140;  5  H.  L.  Cas.  155;  legatee,  a  subsequent  erroneous  addition 

Douglas  u.  Fellows,  Kay,  114;  Hodgson  will  not  vitiate  it.     [Mdrrell  «.  Fisher,  4 

V.  Clarke,   1   De  G.,  F.  &  J.  394;  [Re  Eq.  604;  Webber  w.  Stanley,]  16  C.  B.  N. 

Plunkett,  11  Ir.  Ch.  R.  361 ;  Thayer  v.  S.  755. 

Boston,  15  Gray,  347,  348,  349  ;  Allen  J.         (s)  Smith  v.  Campbell,  19  Ves.  400. 
in    Lefevre  v.  Lefevre, '  59    N.   Y.   441 ;         (i)  Garth  v.  Meyrick,  1  Bro.  C.  C.  30  ; 

Stokely  v.  Gordon,  8  Md.  496.]  Eddals  o.  Johnson,  1  Giff.  22.     See  post, 

(q)  Standen  i'.  Standen,  2  Ves.  jr.  589;  1156. 
S.  C.  6  Bro.  P.  C.  193,  Toml.  ed.  ((i)   [Thayer  .,.  Boston,   15   Gray,  347. 

(r)  Newbolt  v.  Price,  14  Sim.  354.   See,  As  the  law  requires  wills  both  of  real  and 

also,  Re  Blackman,  16  Beav.  377 ;  Garner  personal  estate  (with  an  inconsiderable  ex- 

u.  Garner,  29  Beav.  114;  Gillett  w.  Gane,  ception)  to  be  in  writing,  it  cannot  con- 

L.  B.  10  Eq.  Cas.  29.     The  rule  "  Falsa  sistently  with  this  doctrine,  permit  parol 
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It  may,  perhaps,  be  safely  stated  as  a  general  proposition,  that 
a  court  may  inquire  into  every  material  fact  relating  to  the  person 


evidence  to  be  adduced,  either  to  contra- 
dict, vary,  add  to,  or  subtract  from,  the  con- 
tents of  such  will;  Goss  v.  Lord  Nugent, 
5  B.  &  Ad.  64,  65 ;  Wigram  on  Wills,  5  ; 
2  Phil.  Ev.  350 ;  Lowfield  v.  Stoneham,  2 
Stra.  1261 ;  Kinsey  v.  Ehem,  2  Ired.  192 ; 
Whitlock  I/.  Wardlow,  7  Rich.  (S.  Car.) 
453  ;  Mctcalf  J.  in  American  Bible  So- 
ciety V.  Pratt,  9  Allen,  109,  110;  Shaw  C. 
J.  in  Tucker  v.  Seaman's  Aid  Society,  7 
Met.  204;  Perkins  v.  Mathes,  49  N.  H. 
113 ;  and  the  principle  of  this  rule  evi- 
dently demands  an  inflexible  adherence  to 
it,  even  where  the  consequence  is  the  par- 
tial or  total  failure  of  the  testator's  in- 
tended disposition  ;  Metcalf  J.  in  Ameri- 
can Bible  Society  v.  Pratt,  9  Allen,  113  ; 
for  it  would  have  been  of  little  avail  to  re- 
quire that  a  will  ab  origine  should  be  in 
Vfriting,  or  to  fence  a  testator  round  with 
a  guard  of  attesting  witnesses,  if,  when 
the  written  instrument  failed  to  make  a 
full  and  explicit  disclosure  of  his  scheme 
of  disposition,  its  deficiencies  might  be 
supplied,  or  its  inaccuracies  corrected, 
from  extrinsic  sources.  No  principle  con- 
nected with  the  law  of  wills  is  more  firmly 
established  or  more  familiar  in  its  applica- 
tion than  this ;  and  it  seems  to  have  been 
acted  upon  by  the  judges,  as  well  of  early 
as  of  later  times  with  a  cordiality  and 
steadiness  which  show  how  entirely  it  coin- 
cided with  their  own  views.  Indeed,  it  was 
rather  to  have  been  expected  that  judicial 
experience  should  have  the  effect  of  im- 
pressing a  strong  conviction  of  the  evil  of 
offering  temptation  to  perjury.  Thus, 
letters  and  oral  declarations  of  the  testator, 
to  add  something  to  the  will,  have  been 
rejected.  Strode  v.  Lady  Falkland,  3 
Ch.  Rep.  98  ;  Cheney's  case,  5  Rep.  68  ; 
Vernon's  case,  4  Rep.  4 ;  Lawrence  v. 
Dodwell,  1  Ld.  Raym.  438;  Bertie  v. 
Falkland,  1  Salk.  232 ;  Cowers  v.  Moor,  2 
Vern.  98;  Bennett  v.  Davis,  2  P.  Wms. 
316;  Parsons  v.  Lanoe,  1  Ves.  189;  Ul- 
rich  I'.  Litchfield,  2  Atk.  374 ;  Parmiter  v. 
Parmlter,  1  Johns.  &  H.  135 ;  Kurtz  v. 


Hibner,  55  111.  160  ;  Roman  Catholic  Or- 
phan Asylum  u.  Emmons,  3  Bradf.  Sur. 
144.  So  evidence  of  the  person  who  drew 
the  will  has  been  rejected.  Brown  v.  Sel- 
win,  Cas.  temp.  Talb.  240 ;  3  Bro.  P.  C. 
(Toml.)  607  ;  Lord  Walpole  v.  Earl  of 
Cholmondeley,  7  T.  R.  138  ;  3  Ves.  402 
note ;  Re  Chapman,  8  Jur.  902 ;  1  Rob.  1 ; 
Payne  v.  Trappes,  1  Rob.  583 ;  11  Jur.  854 ; 
Quincey  v.  Quincey,  1 1  Jur.  1 1 1 ;  5  No.  Cas. 
154;  Comstock  u.  Hadlyme,  8  Conn.  254. 
A  devise  inadvertently  omitted  cannot  be 
supplied  by  parol  proof;  Earl  of  Newbury  v. 
Countess  of  Newbury,  5  Madd.  364 ;  1  M. 
&  Scott,  352 ;  Langston  v.  Langston,  2  CI. 
&Fin.  (Am.  ed.)  194,  and  note  (1)  and 
cases  cited,  221,  240  ;  Gray  u.  Pearson,  6 
H.  L.  Cas.  90,  91  ;  Baker  v.  Comins,  110 
Mass.  477  ;  Csesar  v.  Chew,  7  Gill  &  J. 
127 ;  Andress  v.  Weller,  2  Green  Ch.  (N. 
J.)  604,  608,  609 ;  Abercrombie  «.  Aber- 
crombie,  27  Ala.  489 ;  Comstock  v.  Had- 
lyme, 8  Conn.  254  ;  Harrison  v.  Morton,  2 
Swan  (Tenn.),  461  ;  Hyatt  v.  Pngsley,  23 
Barb.  285;  "Wade  v.  Nazer,  12  Jur.  188; 
6  No.  Cas.  46 ;  1  Rob.  627  ;  Dower  v. 
Jansen,  cited  3  Phill.  434;  Eawcett  v. 
Jones,  3  Phill.  434 ;  nor  aan  parol  evi- 
dence be  admitted  to  prove  that  the  testa- 
tor meant  to  give  a  different  estate  from 
what  the  will  expressed ;  Comstock  v. 
Hadlyme,  8  Conn.  254 ;  Chappel  v.  Avery, 
6  Conn.  34;  Button  i;.  American  Tract 
Society,  23  Vt.  336 ;  American  Bible 
Society  v.  Pratt,  9  Allen,  109  ;  Kurtz  v. 
Hibner,  55  111.  160;  nor  to  correct  an  al- 
leged mistake  of  the  testator  which  is  not 
apparent  on  the  face  of  the  will.  McAl- 
ister  V.  Buttertield,  31  Ind.  25  ;  Skipwith 
V.  Cabell,  19  Grattan,  758.  A  decree  of  the 
probate  court  approving  a  will  containing 
void  bequests  is  not  erroneous  because  it 
is  general  and  does  not  limit  its  approval 
to  the  valid  bequests ;  Bent's  Appeal,  35 
Conn.  523  ;  but  all  the  valid  provisions  of 
the  will  must  be  carried  into  full  effect. 
Bent's  Appeal,  35  Conn.  26,  34 ;  George 
V.  George,  47  N.  H.  27.    A  clause  im- 
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who  claims  to  be  interested  under  the  will,  and  to   the  circum- 
stances of  the  testator,  and  of  his  family  and  affairs,  for  the  pur- 


properly  introduced  into  a  will  may  be  re- 
jected upon  parol  proof  on  an  issue  devisa- 
vit  vel  non.     Hippesley  v.  Homer,  Turn.  & 
R.  48,  note ;  Powell  v.  Mouchett,  6  Madd. 
216  ;  Lord  Trimlestown  v.  D'Alton,  1  Dow 
&  CI.  85  ;  Lord  Guillamore  v.  O'Grady,'  2 
Jones  &  Lat.  210;  Ee  Davy,  1  Sw.  &  Tr. 
262 ;  29  L.  J.  Prob.  161.     That  the  omis- 
sion by  mistake  of  the  scrivener  of  a  legacy 
intended  to  be  inserted  in  a  will,  will  not 
render  the  entire  will  void,  see  Comstock 
V.  Hadlyme,  8  Conn.  254.     The  question, 
how  far  a  will,  invalid  as  to  some  of  its 
provisions,  can  be  sustained  as  to  others, 
was  discussed  by  Mr.  Justice  Cowen  in 
Salmon    v.   Stuyvesant,   16   Wend.   321. 
Parol  evidence  is  admissible  to  counteract 
fraud,  as  well  as  to  rebut  charges  of  fraud 
in  procuring  a  will.     Small  v.  Allen,  8  T. 
R.  147  ;  Doe  v.  Hardy,  1  Moo.  &  Ry.  525 ; 
Stickland  v.  Aldridge,  9  Ves.  519.     See 
Oldham  v.  Litchfield,  2  Vern.  506  ;  Pad- 
more  t'.  Gunning,  7  Sim.  644  ;  Tee  v.  Fer- 
ris, 2  Kay  &  J.  357 ;   Chester  v.  TJrwick, 
23  Beav.  407  ;  Proby  v.  Landor,  6  Jur.  N. 
S.  1278;  Roberts  v.  Trawiek,  17  Ala.  55  ; 
Means  u.  Means,  5  Strobh.  167.    So  ex- 
traneous evidence  may  be  admitted  to  re- 
but a  resulting  trust.    Mallabar  v.  Malla- 
bar,  Cas.  temp.  Talb.  79;  2  Sugden  Y.  & 
P.  (8th  Am.  ed.)  702,  note  (u)   and  cases 
cited ;  1  Jarman  "Wills  (4th  Am.  ed.),357, 
note  (2)  and  cases  cited;  Mann  v.  Mann, 
1  John.  Ch.  231 ;  S.  C.  14  John.  9.    Such 
evidence  may  be  adduced  to  repel  the  pre- 
sumption against  double  portions.    Pym 
V.  Lockyer,  5  Myl.  &  Cr.  29.     In  such  cases 
where  parol  evidence  has  been  admitted  to 
repel  the  presumption,  counter  evidence  is 
also  admissible  in  support  of  it.    Kirk  v. 
Eddowes,  3  Hare,  517  ;  White  v.  Williams, 
3  Ves.  &  B.   72 ;   Powys  v.  Mansfield,  3 
Myl.  &  Cr.  359.   But  the  construction  of  a 
will  is  not  to  be  influenced  by  extrinsic 
evidence  of  the  actual  intention  of  the  tes- 
tator.    See  Parke  B.  in  Shore  v.  Wilson, 
9   CI.  &  Fin.   558;    Crosley  v.  Clare,  3 
Swanst.  320,  note;  Mounsey  v.  Blamire,  4 


Russ.  384;  Brown  v.  Brown,  11  East, 
441 ;  Hughes  v.  Turner,  3  My.  &  K.  666  ; 
Stringer  v.  Gardiner,  4  De  G.  &  J.  468 ; 
Chichester  v.  Oxendcn,  3  Taunt.  147  ;  S. 
C.  4  Dow,  65 ;  Tucker  v.  Seaman's  Aid 
Society,  7  Met.  206  ;  Whitbread  v.  May,  2 
Bos.  &  Pull.  593 ;  Browne  v.  Greening,  3 
M.  &  Sel.  171 ;  Tyrrcl  v.  Lyford,  4  M.  & 
Sel.  550 ;  Preedy  i;.  Holton,  5  Nev.  &  M. 
391 ;  S.  C.  4  Ad.  &  El.  76  ;  Fouke  v.  Kemp, 

5  Harr.  &  J.  135  ;  Hyatt  v.  Pugsley,  23 
Barb.  285  ;  Ryers  o.  Wheeler,  22  Wend. 
148;  M'Coy  v.  Hugus,  6  Watts,  345; 
Richards  u.  Dutch,  8  Mass.  506.  Such 
evidence  may,  however,  be  introduced  to 
show  that  terms  may  have  an  interpreta- 
tion differing  from  their  primary  accepta- 
tion in  order  to  reconcile  them  with  a  seem- 
ingly repugnant  context.  Beach  v.  Earl 
of  Jersey,  1  B.  &  Aid.  550  ;  S.  C.  3  B.  & 
C.  870;  Doe  u.  Langton,  2  B.  &  Ad. 
680.  Parol  evidence  is,  of  course,  admis- 
sible to  ascertain  what  is  comprehended  in 
the  terms  of  a  given  description,  referring 
to  an  extrinsic  fact.  Doe  v.  Collins,  2  T. 
E.  498 ;  Goodtitle  v.  Southern,  1  M.  & 
Sel.  299 ;  Sandford  v.  Raikcs,  1  Meriv. 
649 ;  Ongley  v.  Chambers,  8  J.  B.  Moore, 
665  ;  S.  C.  1  Bing.  483 ;  Mann  o.  Rick- 
etts,  7  Beav.  93  ;  S.  C.  1  H.  L.  Cas.  472, 
nom.  Ricketts  v.  Turquand  ;  Whitfield  v. 
Langdale,  L.  R.  I  Ch.  D.  61.  See,  also, 
Doe  V.  Langton,  2  B.  &  Ad.  680 ;  Doe  v. 
Jersey,  1  B.  &  Aid.  550;  3  B.  &  C.  870 ; 
Purchase  v.  Shallis,  2  H.  &  Tw.  354 ; 
Webb  V.  Byng,  1  Kay  &  J.  580 ;  Gaunt- 
lett  V.  Carter,  17  Beav.  586  ;  Ross  v.  Veal, 
1  Jur.  N.  S.  751 ;  Harrison  v.  Hyde,  4  H. 

6  N.  805;  Nichols  v.  Lewis,  15  Conn.  137. 
.The  application  of  the  words  of  the  will 
to  the  property  proved  to  exist,  is  made  by 
inquiring  whether  all  the  facts  of  the  de- 
scription can  be  truly  predicated  of  any  of 
the  testator's  property  in  respect  of  which 
either  or  all  or  some  or  none  of  the  facts 
of  description  are  true.  As  to  the  case 
where  there  is  property  in  respect  of  which 
all  the  facts  of  the  description  are  found 
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pose  of  enabling  the  court  to  identify  the  person  intended  by  the 
testator,  (m) 


to  be  true,  so  that  the  property  exactly  fits 
the  description,  the  whole  of  that  property, 
and  nothing  more,  passes.  As  to  the  case 
■where  there  is  property  in  respect  of  which 
none  of  the  facts  of  description  are  true, 
no  property  passes.  When  the  inquiry 
results  in  the  third  alternative,  viz,  where 
there  is  property  in  respect  of  which  some 
of  the  facts  of  description  are  true  and 
some  not,  there  the  court  must  inquire 
whether  the  part  of  the  description  which 
applies  to  the  property  is  a  complete  def- 
inition of  a  subject  of  devise,  so  that  the 
misdescribing  part  may  be  justly  regarded 
as  a  mistake,  and  rejected  as  a  false  demon- 
stration, in  order  to  prevent  a  total  failure 
of  the  devise.  It  is  in  the  case  of  this 
third  alternative  that  the  doctrine  relating 
to  the  rejection  of  false  demonstration  is 
brought  into  use ;  but  it  never  can  be  prop- 
erly applied  where  there  is  a  property 
which  every  part  of  the  description  fits, 
and  on  which  every  word  thereof  has  full 
effect.  Erie  C.  J.  in  Webber  v.  Stanley, 
16  C.  B.  N.  S.  752,  753 ;  Doe  v.  Martin,  4 
B.  &  Ad.  771 ;  Doe  v.  Chichester,  4  Dow, 
65 ;  Doe  v.  Greathed,  8  East,  91 ;  Doe 
v.  Greening,  3  M.  &  Sel.  171  ;  Doe  v.  Ly- 
ford,  4  M.  &  Sel.  550  ;  Evans  v.  Angel,  26 
Beav.  202 ;  Doe  v.  Ashley,  10  Q.  B.  663,; 
Winkley  v.  Kaime,  32  N.  H.  268,  274. 
The  principle  was  clearly  explained  and 
applied  in  Morrell  v.  Fisher,  4  Ex.  591, 
604,  where  the  court,  referring  to  the 
established  rules  of  construction,  says : 
"  One  of  these  rules  is  '  Falsa  demonstra- 
Ho  non  nocet ; '  another  is,  '  Non  accipi  de- 
bent  verba  in  demonstraiionem  falsam,  quce 
competunt  in  limitationem  veram."  The 
first  rule  means,  that  if  there  be  an  ad- 
equate and  sufficient  description,  with  con- 
venient certainty  of  what  was  meant  to 
pass,  a  subsequent  erroneous  addition  will 
not  vitiate  it.  The  characteristic  of  cases 
within  the  rule  is,  that  the  description,  so 
far  as  it  is  false,  applies  to  no  subject  at 
all ;  and,  so  far  as  it  is  true,  applies  to  one 
only.    The  other  wile  means,  that,  if  it 


stand  doubtful  upon  the  words,  whether 
they  import  a  false  reference  or  demonstra- 
tion, or  whether  they  be  words  of  restraint 
that  limit  the  generality  of  the  former 
words,  the  law  will  never  intend  error  or 
falsehood.  If,  therefore,  there  is  some 
land  wherein  all  the  demonstrations  are 
true,  and  some  wherein  part  are  true  and 
part  false,  they  shall  be  intended  words  of 
true  limitation,  to  pass  only  those  lands 
wherein  the  circumstances  are  true."  See 
Webber  v.  Stanley,  16  C.  B.  N.  S.  755; 
Goodtitle  V.  Southern,  1  M.  &  Sel.  299 ;  Doe 
V.  Lord  Jersey,  1  B.  &  Aid.  550 ;  Stokely  v. 
Gordon,  8  Md.  496  ;  Trustees  of  the  South 
Newmarket  Methodist  Seminary  v.  Peas- 
lee,  15  N.  H.  317,  329;  American  Bible 
Society  v.  Pratt,  9  Allen,  109,  113  ;  Wink- 
ley  V.  Kaime,  32  N.  H.  268,  274 ;  Allen  u. 
Lyons,  2  Wash.  C.  C.  475.  Where  there 
is  land  owned  by  and  in  the  actual  pos- 
session of  the  testator,  connected  with 
other  lands  owned  by  the  testator  but  in 
the  occupation  of  tenants,  all  in  the  town 
of  S.,  a  devise  of  "  my  land  in  S.  now  oc- 
cupied by  me,"  will  not  pass  the  land  oc- 
cupied by  tenants,  nor  is  parol  evidence 
admissible  to  show  that  the  testator  in- 
tended it  should  pass.  Brown  v.  Salton- 
stall,  3  Met.  423  ;  Jackson  v.  Sill,  11  John. 
201.  See  Sailor  v.  Kocher,  3  Watts  &  S. 
163.  Again,  it  seems  to  be  sufficient  that 
the  testator  has  provided  means  of  ascer- 
taining the  intended  object  of  his  bounty, 
though  that  object  be  not  actually  pointed 
out  on  the  face  of  the  will,  according  to 
the  maxim,  id  cerium  est,  quod  certum  reddi 
potest.  Nor  is  it  material,  that  the  descrip- 
tion makes  the  objects  of  gifts  to  depend 
upon  circumstances  or  acts  of  persons 
which  ai'e  future  and  contingent,  or  even, 
to  a  certain  extent,  upon  the  future  acts  of 
the  testator  himself.  See  and  consider 
Stables  v.  Sargon,  3  Myl.  &  Cr.  507.] 

(u)  This  subject  is  discussed  with  much 
learning  and  ability  by  Vice  Chancellor 
Wigram,  in  his  treatise  on  The  Applica- 
tion of  Extrinsic  Evidence  to  Interpreta- 
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Further,  in  certain  special  cases,  extrinsic  evidence  of  the  inten- 
tion of  the  testator  (e.  g.  proof  of  his  declarations,  at  the  time  of 


tion  of  Wills.  See,  also,  Innes  v.  Sayer, 
3  Mac.  &  G.  606,  615  ;  Eeltham's  Trust,  1 
Kay  &  J.  528  ;  Bernasconl  v.  Atkinson,  10 
Hare,  345  ;  Jefferies  v.  Michell,  20  Beav. 
15;  "Waterpark  i^.  Fennell,  7  H.  L.  Cas. 
650;  Garner  v.  Garner,  29  Beav.  114; 
Webber  y.  Stanley,  16  C.  B.  N.  S.  698; 
[Quincy  v.  Rogers,  9  Gush.  295.  Tliqugh 
it  is  tliewill  itself  (and  not  the  intention  as 
elsewhere  collected)  which  constitutes  the 
real  and  only  object  to  be  expounded,  yet, 
in  performing  this  ofSce,  a  court  of  con- 
struction is  not  bound  to  shut  its  eyes  to 
the  state  of  facts  under  which  the  will  was 
made;  on  the  contrary,  an  investigation 
of  such  facts  often  materially  aids  in  eluci- 
dating the  scheme  of  disposition  which  oc- 
cupied the  mind  of  the  testator.  To  this 
end  it  is  obviously  essential  that  the  judi- 
cial expositor  should  place  himself  as  fully 
as  possible  in  the  situation  of  the  person 
whose  language  he  has  to  interpret; 
Parke  J.  in  Templeman  u.  Martin,  4  B. 
&  Ad.  771  ;  Bayley  J.  in  Smith  v.  Lord 
Jersey,  2  Br.  &  B.  387  ;  Freeland  v.  Burt, 
1  T.  E.  701 ;  Guy  v.  Sharp,  1  My.  &  K. 
602 ;  Sugden  C.  in  Attorney  General  v. 
Drummond,  1  Dr.  &  W.  367  ;  Parke  B.  in 
Shore  v.  Wilson,  9  01.  &Pin.  555 ;  Thomas 
V.  Beynon,  12  Ad.  &  El.  431 ;  Sampson  v. 
Sampson,  L.  K.  8  Eq.  478;  BlundeU  o. 
Gladstone,  3  Mac.  &  G.  692 ;  Phillips  v. 
Barker,  1  Sm.  &  G.  583;  Wigram  on 
Wills,  prop.  V. ;  Hopwood  v.  Hopwood,  22 
Beav.  494,  495 ;  Herbert's  Trusts,  1  Johns. 
&  H.  121 ;  Hannam  v.  Sims,  2  Be  G.  &  J. 
151  ;  Mason  J.  in  Stokely  u.  Gordon,  8 
Md.  496 ;  Wootton  v.  Eedd,  12  Grattan, 
196  ;  Roman  Catholic  Orphan  Asylum  v. 
Evans,  3  Bradf.  Sur.  144 ;  and  guided  by 
the  light  thus  thrown  on  the  testamentary 
scheme,  he  may  find  himself  justified  in 
departing  from  a  strict  construction  of  the 
testator's  language,  without  (to  borrow  the 
words  of  an  elegant  writer)  allowing  "  con- 
jectural interpretation  to  usurp  the  place 
of  judicial  exposition."  See  Wigram  on 
Wills  &c.  (3d  ed.)  75.    Thus,  if  it  appears 


(and,  of  course,  it  can  only  appear  by  ex- 
trinsic evidence)  that  there  is  no  subject 
or  object  answering  to  the  description  in 
the  will,  strictly  and  literally  construed, 
but  that  there  is  a  subject  or  object  pre- 
cisely answering  to  such  description,  inter- 
preted according  to  the  popular  and  less 
appropriate  sense  of  the  words,  the  con- 
clusion that  the  testator  employed  them 
in  the  latter  sense  is  irresistible.  The 
principle  is  exemplified  in  those  cases,  in 
which  a  devise  of  lands  at  a  given  place  has 
been  extended  to  property  not  strictly  an- 
swering to  the  locality,  because  there  is 
none  which  does  precisely  correspond  to 
it ;  AUen  ■/.  Lyons,  2  Wash.  C.  C.  475 ; 
Doe  V.  Roberts,  5  B.  &  Aid.  407 ;  Aldrich 
V.  GaskiU,  10  Gush.  156,  157  ;  Winkley  v. 
Kaime,  32  N.  H.  268 ;  Myers  y.  Eiggs,  20 
Missou.  239;  or  in  which  an  apparently 
specific  bequest  of  stock  in  the  public  funds 
has  been  held  to  authorize  payment  of  the 
legacy  out  of  the  general  personal  estate, 
the  testator  having  no  such  stock  when  he 
penned  the  bequest.  Selwood  v.  Mildmay, 
3  Ves.  306  ;  Tindal  C.  J.  in  Miller  v.  Tra- 
vers,  8  Bing.  244 ;  Lord  Langdale  M.  R. 
in  Lingdreu  v.  Lingdren,  9  Beav.  358  ; 
Gallini  v.  Noble,  3  Meriv.  691 ;  Roman 
Catholic  Orphan  Asylum  v.  Evans,  3 
Bradf.  Sur.  144.  And  although,  in  general, 
the  amount  or  state  of  the  testator's  prop- 
erty is  inadmissible  to  influence  the  con- 
struction of  the  will  (see  as  to  personal 
property,  Stephenson  v.  Heathcote,  I'Eden, 
38  ;  Cave  v.  Cave,  2  Eden,  144 ;  Sibley  v. 
Perry,  7  Ves.  532 ;  Lord  Inchiquin  </. 
French,  Ambl.  40 ;  as  to  real  estate,  Sut- 
ton B.  in  Judd  v.  Pratt,  13  Ves.  174 ;  Le 
Blanc  J.  in  Doe  v.  Dring,  2  M.  &  Sel.  455, 
456;  Doe  v.  Buckner,  6  T.  R.  613  ;  Dav- 
enport u.  Coltman,  12  Sim.  605;  Tennent 
u.  Tennent,  1  Jo.  &  Lat.  384),  yet,  when  it 
appears  upon  the  face  of  the  will  that  the 
testator-  is  estimating  the  amount  of  his 
property  and  its  adequacy  to  the  pay- 
ments he  directs  (Barksdale  v.  Gilliatt,  1 
Swab.  565  ;  Colpoys  v.  Colpoys,  Jac.  451, 
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making  his  will),  is  admissible  to  make  certain  the  person  intend- 
ed, where  the  description  in  the  will  is  insufficient  for  the  pur- 
pose, (a;) 


457),  or  he  inaccurately  or  imperfectly  de- 
scribes the  subject  of  .the  gift,  as  a  particu- 
lar denomination  of  stock  (Fonnereau  v. 
Poyntz,  1  Bro.  C.  C.  472  ;  Attorney  Gen- 
eral V.  Grote,  3  Meriv.  316;  2  E.  &  My. 
699  ;  Colpoys  v.  Colpoys,  Jac.  451),  so  as 
to  make  the  interpretation  of  the  words  of 
the  wiU  in  their  primary  sense  impossible, 
and  especially  if  the  bequests  'be  prima  facie 
specific  (Attorney  General  u.  Grote,  2  li. 
&  My.  699), -which  is  a  substantive  ground 
for  resorting  to  extrinsic  evidence  (Sayer 
V.  Sayer,  7  Hare,  380 ;  6  Mac.  &  G.  607 ; 
Boys  V.  Williams,  3  Sim.  563 ;  2  K.  &  My. 
689  ;  Horwood  v.  Griffith,  4  De  G.,  M.  & 
G.  708),  in  all  such  cases,  evidence  of  the 
nature  here  alluded  to  is  admissible.  Thus, 
in  giving  a  construction  to  a  will,  evidence 
of  the  situation  and  circumstances  of  the 
parties  has  been  admitted  to  aid  the  court 
in  forming  an  opinion.  Webster  v.  At- 
kinson, 4  N.  H.  22  ;  Morgan  v.  Dodge,  44 
N.  H.  263.  The  court  may  inquire  into 
evei'y  material  fact  relating  to  the  person 
who  claims  to  be  interested  under  the  will, 
and  to  the  property  which  is  claimed  to  be 
the  subject  of  disposition,  and  to  the  cir- 
cumstances of  the  testator,  and  of  his  fam- 
ily and  affairs,  for  the  purpose  of  enabling 
the  court  to  identify  the  person  or  thing 
intended  by  the  testator,  or  to  determine 
the  quantity  of  interest  he  has  given  by 
his  wiU.  Webber  v.  Stanley,  16  C.  B.  N. 
S.  698;  Wigram  on  WUls,  prop,  v.;  1 
Greenl.  Bv.  §§  287,  289 ;  The  Second  Con- 
gregational Society  in  Hopkinton  v.  The 
First  Congregational  Society  in  Hopkin- 
ton, 14  N.  H.  315, 327  ;  Morgan  v.  Dodge, 
44  N.  H.  255,  263 ;  Trustees  of  the  South 
Newmarket  Methodist  Seminary  v.  Peas- 
lee,  15  N.  H.  317,  327 ;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  168,  169;  In  re  Ending's 
Settlement,  L.  E.  14  Eq.  272 ;  Webley  v. 
Langstaff,  3  Desaus.  509  ;  Marshall's  Ap- 
peal, 2  Penn.  St.  388  ;  Brainard  v.  Cowdry, 


16  Conn.  1  ;  Shelton  v.  Shelton,  1  Wash. 
56;  Dewitt  v.  Yates,  10  John.  156;  Jar- 
vis  V.  Buttrick,  1  Met.  480,  483  ;  Morton  v. 
Perry,  1  Met.  449 ;  Eden  v.  Williams,  3 
Mui-ph.  27  ;  Tucker  v.  Seaman's  Aid  Soc. 
7  Met.  205  ;  Schoppert  v.  Gillam,  6  Eich. 
Eq.  83  ;  Wootton  v.  Eedd,  12  Grattan, 
196;  Lines  i^.  Darden,  5  Florida,  51; 
Holmes  v.  Holmes,  36  Vt.  525 ;  Leigh  v. 
Savidge,  1  McCarter  (N.  J.),  124;  Wat- 
kins  V.  Flora,  8  Ired.  374;  Woods  v. 
Woods,  2  Jones  Eq'^  420 ;  Jackson  v. 
Hoover,  26  Ind.  511  ;  Eewalt  v.  Ulrich, 
23  Penn.  St.  388  ;  Du  Bois  v.  Eay,  35  N. 
■Y.  162;  Goodhue  v.  Clark,  37  N.  H.  525, 
533,  and  cases  cited;  Crocker  v.  Crocker, 
11  Pick.  257;  Shaw  C.  J.  in  Lamb  v. 
Lamb,  11  Pick.  375;  Smith  v.  Bell,  6 
Peters,  68  ;  Travis  <;.  Morrison,  28  Ala. 
494;  Bond's  Appeal,  31  Conn.  183;  Ste- 
venson V.  Druley,  4  Ind.  519  ;  Brownfield 
V.  Brownfield,  12  Penn.  St.  136.  Extrin- 
sic evidence  is  admissible  to  show  facts 
known  to  the  testator  which  may  reasona- 
bly be  supposed  to  have  influenced  him  in 
the  disposition  of  his  property ;  Glover 
V.  Hayden,4  Cush.  580;  Braman  v.  Stiles, 
2  Pick.  460;  Ellis  u.  Essex  Merrimack 
Bridge,  2  Pick.  243  ;  Thayer  v.  Boston,  15 
Gray,  347,  349;  Wootton  v.  Eedd,  12 
Grattan,  196  ;  Stringer  v.  Gardiner,  4  De 
G.  &  J.  468 ;  Tucker  v.  Seaman's  Aid  Soc. 
7  Met.  203 ;  Domestic  and  Foreign  Mis- 
sionary Society's  Appeal,  30  Penn.  St. 
425  ;  Goodhue  v.  Clark,  37  N.  H.  525  ;  so 
to  show  the  manner  in  which  the  testator 
treated  certain  property,  as  showing  that 
he  intended  it  to  pass  by  the  terms  of  a 
bequest.  Spencer  o.  Higgins,  22  Conn. 
521 .  But  where  the  intention  of  the  tes- 
tator is  clear,  neither  his  situation,  nor 
that  of  his  family  or  property,  will  be  con- 
sidered in  giving  effect  to  his  will.  Brear- 
leyv.  Brearley,  1  Stockt.  (N.J.)  21 ;  Char- 
ter v.  Otis,  41  Barb.  525 ;  Williamson  v. 


{x)  Wigram,  78  et  seq.  2d  cd. 
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In  all  cases  in  which  a  difficulty  arises  in  applying  the  words  of 
a  will  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity 


Williamson,  4  Jones  Eq.  281  ;  Tucker  v. 
Seaman's  Aid  Soc.  7  Met.  210  ;  Brown  v. 
Saltonstall,  3  Met.  426  ;  Canfield  v.  Bost- 
wick,  21  Conn.  550.  Again,  traces  of  the 
same  doctrine  are  discovered  in  the  rule 
which  construes  a  gift  to  the  children  of 
a  deceased  person,  or  the  children  "  now 
born "  of  a  living  person,  as  comprising 
illegitimate  children,  there  being  no  legiti- 
mate child  to  supply  the  gift  with  a  more 
appropriate  object;  and  also,  in  the  rule 
which  reads  a  devise  or  bequest  to  apply 
to  a  person  or  thing  imperfectly  answering 
the  name  and  description  in  the  will,  there 
being  no  person  or  thing  more  precisely 
answering  to  them.  King's  College  Hos- 
pital V.  Wheildon,  18  Beav.  33  ;  The  Trus- 
tees of  the  South  Newmarket  Methodist 
Seminary  v.  Peaslee,  15  N.  H.  317  ;  Good- 
hue V.  Clark,  37  N.  H.  525 ;  Minot  v.  Bos- 
ton Asylum  and  Farm  School,  7  Met.  416 ; 
Tucker  v.  Seaman's  Aid  Soc.  7  Met.  205, 
206.  In  these  instances  and  many  more 
which  might  be  adduced,  the  application  of 
the  rules  of  construction  evidently  depends 
on,  and  is  governed  by,  the  state  of  extrin- 
sic facts.  But  it  is  to  be  observed  that  in 
all  the  above  cases  the  parol  evidence  is 
not  adduced  to  show  that  the  testator  act- 
ually intended  the  devise  to  have  the  oper- 
ation which  is  given  to  it,  but  merely  to 
supply  facts  from  which  the  court  infers 
such  to  be  the  intention;  and  this  inference 
would  not  be  allowed  to  be  controlled  by 
the  production  of  evidence  showing  that 
the  construction  thus  put  on  the  will  is  at 
variance  with  the  testator's  real  intention. 
See  Stringer  u.  Gardiner,  27  Beav.  35 ; 
S.  C.  4  De  G.  &  J.  468.  It  would  be  dan- 
gerous, however,  to  place  the  above  state- 
ment of  the  law  in  the  hands  of  the  reader 
unaccompanied  by  a  caution  against  the 
mistaken  application  of  it  to  gifts  com- 
prising a  subject  or  object,  or  a  class  of 
objects,  which,  by  the  rules  of  construction, 
is  to  be  ascertained  at  the  death  of  the  tes- 
tator, or  at  any  period  posterior  to  the 
date  of  the  will.    In  such  cases,  it  would 


be  manifestly  improper  to  admit  the  state 
of  facts  existing  when  the  will  is  made  to 
have  any  influence  upon  the  construction ; 
for  instance,  since  a  residuary  bequest  com- 
prehends all  the  property  of  which  the  tes- 
tator is  possessed  at  the  time  of  his  decease, 
the  absence  of  any  given  species  of  prop- 
erty, or  of  any  property  whatever,  at  the 
date  of  the  will,  to  satisfy  such  bequest, 
ought  not,  in  the  slightest  degree,  to  affect 
its  construction,  by  extending  the  bequest 
to  property  not  strictly  belonging  to  the 
testator,  or  over  which  he  has  not  any 
power  of  disposition.  On  the  same  prin- 
ciple, if  the  testator  bequeaths  all  the  stock 
of  a  particular  denomination,  of  which  he 
may  be  possessed  at  the  time  of  his  de- 
cease, no  argument  is  supplied  for  extend- 
ing the  bequest  to  stock  of  any  other  de- 
nomination by  the  circumstance  that  the 
testator  had,  at  the  making  of  the  will,  no 
stock  answering  to  the  description.  A  be- 
quest of  "all  the  moneys  due  me  at  the 
time  of  my  decease  from  Dedhara  Bank, 
Dedham,"  will  not  embrace  moneys  of  the 
testator  on  deposit  in  the  "  Dedham  Insti- 
tution for  Savings,''  usually  known  as  the 
"  Dedham  Savings  Bank,"  there  being  in 
that  town  another  institution  usually 
known  as  the  "  Dedham  Bank ;  "  and  pa- 
rol evidence  is  inadmissible  to  show  that 
the  testator  at  the  time  of  making  his  will 
and  at  his  death  had  moneys  on  deposit 
in  the  Dedhara  Institution  for  Savings, 
and  never  had  moneys  on  deposit  in  the 
Dedham  Bank.  American  Bible  Soci- 
ety V.  Pratt,  9  AUen,  109.  Again,  as  a  de- 
vise or  bequest  to  the  children  of  a  living 
person  as  a  class  will  comprise  all  those 
who  come  in  esse  before  the  death  of  the 
testator,  the  fact  of  there  being  no  child 
properly  so  called,  i.  e.  no  legitimate 
child,  at  the  date  of  the  will,  raises  no 
necessary  inference  that  the  testator  had 
in  his  contemplation  then  existing  illegiti- 
mate children.  See  Allen  v.  AUen,  12  Ad. 
&  El.  451.  And  in  every  case  it  must  be 
remembered  that,  whatever  the  surrounding 
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■which  is  introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain  who  was  the  person 
really  intended  to  take  under  the  will ;  according  to  the  maxim, 
"  Ambiguitas  verborum  latens,  verificatione  suppletur."  (x^^ 


circumstances,  it  is  still  the  will  that  is  to 
be  construed.  In  the  words  of  an  eminent 
judge  (Sir  Edward  Sugden  C.  in  Attorney 
General  a.  Drummond,  1  Dr.  &  W.  367), 
"  when  the  court  has  possession  of  all  the 
facts  which  it  is  entitled  to  know,  they 
will  only  enable  the  court  to  put  a  con- 
struction on  the  instrument  consistent  with 
the  words,  and  the  judge  is  not  at  liberty, 
because  he  has  acquired  a  knowledge  of 
those  facts,  to  put  a  construction  on  the 
words,  which  they  do  not  properly  bear." 
See  Lake  v.  Currie,  2  De  G.,M.  &  G. 
536;  Nelson  v.  Hopkins,  21  L.  J.  Ch. 
410.] 

(a;i)  [Howard  v.  American  Peace  So- 
ciety, 49  Maine,  288.  In  Pickering  v. 
Pickering,  50  N.  H.  350,  Bellows  C.  J. 
said  :  "  When  there  is  a  difficulty  in  ap- 
plying the  words  of  a  will  to  the  person 
or  subject,  and  that  difficulty  does  not 
arise  on  the  face  of  the  will  itself,  but 
is  caused  by  the  introduction  of  extrinsic 
evidence,  then  resort  may  be  had  to  further 
extrinsic  evidence  to  remove  the  difficulty, 
by  showing  what  person  or  subject  was 
really  intended.  As,  if  it  appear  by  evi- 
dence dehors  the  will  that  there  are  two'or 
more  persons  or  subjects  that  would  come 
within  the  words  of  the  will,  parol  evi- 
dence may  be  received  to  show  which  was 
intended.  But  if  the  ambiguity  is  appar- 
ent on  the  face  of  the  will,  the  court  must 
give  it  a  construction  if  it  can  be  done. 
If  it  cannot  be  interpreted,  then  the  devise 
must  in  general  fail,  and  cannot  be  aided 
by  extrinsic  evidence."  See  Atkinson  u. 
Cummins,  9  How.  (U.  S.)  479;  Mann  u. 
Mann,  1  John.  Oh.  231 ;  S.  C.  14  John.  9. 
A  misnomer  or  misdescription  of  a  legatee 
or  devisee,  whether  a  natural  person  or  a 
corporation,  will  not  invalidate  the  pro- 
vision or  defeat  the  intention  of  the  testa- 
tor, if,  either  from  the  will  itself  or  evi- 


dence dehors  the  will,  the  object  of  the 
testator's  bounty  can  be  ascertained.  No 
principle  is  better  settled  than  that  parol 
evidence  is  admissible  to  remove  latent 
ambiguities,  and  when  there  is  no  person 
in  exibtence  precisely  answering  to  the 
name  or  description  in  the  will,  parol  evi- 
dence may  be  given  to  ascertain  who  was 
intended  by  the  testator.  A  corporation 
may  be  designated  by  its  corporate  name, 
by  the  name  by  which  it  is  usually  or  pop- 
ularly called  and  known,  by  a  name  by 
which  it  was  known  and  called  by  the  tes- 
tator, or  by  any  name  or  description  by 
which  it  can  be  distinguished  from  every 
other  corporation;  and  when  any  but  the 
corporate  name  is  used,  the  circumstances 
to  enable  the  court  to  apply  the  name  or 
description  to  a  particular  corporation  and 
identify  it  as  the  body  intended,  and  to 
distinguish  it  from  all  others  and  bring  it 
within  the  terms  of  the  will,  may,  in  all 
cases  be  proved  by  parol.  Allen  J.  in  Le- 
fevre  v.  Lefevre,  59  N.  Y.  434,  440 ;  St. 
Luke's  Home  v.  Association  for  Indigent 
Females,  52  N.  Y.  191 ;  Holmes  v.  Mead,  52 
N.  Y.  332;  Gardner  v.  Heyer,  2  Paige,  11. 
See  Trustees  of  the  South  Newmarket 
Methodist  Seminary  v.  Peaslee,  15  N.  H. 
317;  Button  a.  American  Tract  Society, 
23  Vt.  336;  Taylor  u.  American  Bible 
Society,  7  Ired.  Eq.  201 ;  Telfair  v.  Howe, 
3  Rich.  Eq.  235  ;  Mitchell  v.  Mitchell,  6 
Md.  224;  DensOQ  v.  Mitchell,  26  Ala. 
360;  Miller  v.  JTlournoy,  26  Ala.  724; 
The  Domestic  and  Foreign  Missionary  So- 
ciety's Appeal,  30  Penn.  St.  425.  Wood 
V.  White,  32  Maine,  340,  was  a  bill  in 
equity  to  correct  a  mistake  in  a  will ;  and 
parol  evidence  was  admitted  to  show  that 
under  the  description  "  J.  Wood  "  in  the 
will  "  George  Wood  "  was  intended.  So 
in  an  action  at  law,  where  it  appeared  that 
a  legacy  was  bequeathed  to  the  "  Franklin 
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*  There  is,  however,  but  one  class  of  cases  in  which  evidence  of 
the  testator's  declarations  can  properly  be  admitted ;  and  that  is, 
of  cases  of  equivocation,  viz,  where  an  ambiguity  arises,  from  the 
admission  of  extrinsic  evidence,  as  to  which  of  two  or  more  things, 
or  which  of  two  or  more  persons,  each  answering  the  description 
in  the  will,  the  testator  meant  to  designate.  («/) 


Seminary  of  Literature  and  Science,  New- 
market, N.  H.,''  extrinsic  evidence  was  ad- 
mitted to  show  that  an  institution  incorpo- 
rated by  the  name  of  the  "  Trustees  of  the 
South  Newmarket  Methodist  Seminary  " 
was  intended,  and  the  trustees  of  that  insti- 
tution were  held  entitled  to  the  legacy.  The 
Trustees  of  the  South  Newmarket  Metho- 
dist Seminary  v.  Peaslee,  15  N.  H.  317. 
To  the  same  effect,  see  Minot  v.  Boston 
Asylum  and  Farm  School,  7  Met.  416; 
Hosea  u.  Jacobs,  99  Mass.  65 ;  Jacobs  v. 
Bradley,  36  Conn.  365.  See,  also,  Smith 
V.  Smith,  1  Edw.  Ch.  189 ;  S.  C.  4  Paige, 
271  ;  Stokeley  v.  Gordon,  8  Md.  496 ;  Do- 
mestic and  Foreign  Missionary  Society  u. 
Reynold,  9  Md.  341  ;  Vernon  .;.  Henry,  3 
Watts,  385  ;  Connolly  v.  Pardon,  1  Paige, 
291 ;  Domestic  and  Foreign  Missionary  So- 
ciety's Appeal,  30  Penn.  St.  425.  In  these 
cases  the  description  of  the  object  of  the 
gift  being  shown  to  be  erroneous  by  extrin- 
sic evidence,  a  case  of  ambiguity  arises, 
which  may  be  removed  by  farther  evi- 
dence upon  the  same  subject,  and  if  by 
the  aid  of  such  evidence  there  appears  in 
the  will  to  be  a  sniBcient  description  of 
the  person  intended,  independent  of  or 
notwithstanding  the  mistake,  he  will  take 
under  the  will,  the  rule  in  such  cases  being 
falsa  demonstratio  non  nocet.  So  with  re- 
gard to  the  subject-matter  of  the  gift. 
See  Winkley  v.  Kaime,  32  N.  H.  268,  271, 
and  cases  cited ;  Allen  v.  Lyons,  2  Wash. 
C.  C.  475 ;  1  Greenl.  Ev.  §  301 ;  Board- 
man  V.  Beed,  6  Peters,  328 ;  Eiggs  v.  My- 
ers, 20  Ws.  (5  Bennett)  239 ;  American 
Bible  Society  v.  Pratt,  9  Allen,  113,  per 
MetcalfJ. ;  Sutton  v.  Cole,  3  Pick.  232. 
But  where  the  testator  in  his  will  gave 
his  daughter  a  certain  sum  of  money 
"  that  she  now  has  in  her  possession,"  and 
she  had  no  money  or  other  property  of 
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the  testator  in  her  possession,  either  at  the 
date  of  the  will  or  from  that  time  till  his 
death,  she  took  nothing  by  the  bequest. 
Snow  V.  Moore,  107  Mass.  510.] 

(y)  Miller  v.  Travers,  8  Bing.  244 ;  Doe 
a.  Hiscocks,  5  M.  &  W.  363 ;  Bradshaw  v. 
Bradshaw,  2  Y.  &  Coll.  72 ;  Duke  of  Dor- 
set V.  Hawarden,  3  Curt.  80 ;  Wilson  v. 
Squire,  1  Y.  &  Coll.  C.  C.  654 ;  Dauheny 
V.  Coghlan,  12  Sim.  507 ;  Doe  v.  Allen, 
12  Ad.  &  El.  451 ;  Douglas  v.  Fellows, 
Kay,  114,  120;  Drake  v.  Drake,  8  H.  L. 
Cas.  172;  In  re  Clergy  Society,  2  Kay  & 
J.  616  ;  Stringer  v.  Gardiner,  27  Beav.  35  ; 
Grant  v.  Grant,  L.  E.  2  P.  &  D.  8  ;  S.  C. 
L.  E.  5  C.  P.  380 ;  S.  C.  in  Cam.  Scacc.  L. 
R.  5  C.  P.  727 ;  In  re  Ingle's  Trusts,  L. 
E.  11  Eq.  Cas.  578.  Parol  evidence  was 
admitted  in  Fleming  v.  Fleming,  1  H.  & 
C.  242,  and  Bennett  v.  Marshall,  2  Kay  & 
J.  740 ;  [Delmare  v.  Eobello,  1  Ves.  jr. 
412;  Trustees  of  the  South  Newmarket 
Methodist  Seminary  v.  Peaslee,  15  N.  H. 
330 ;  Howard  v.  American  Peace  Society, 
49  Maine,  288  ;  Perkins  v.  Mathes,  49  N. 
H.  113;  Eodman  (/.American  Tract  So- 
ciety, 9  Allen,  446 ;  Vernon  v.  Heniy,  3 
Watts,  385;  Stokely  v.  Gordon,  8  Md. 
496 ;  Gass  v.  Boss,  3  Sueed,  214 ;  Tudor 
u.  Terrell,  2  Dana,  47 ;  Deaf  and  Dumb  In- 
stitute V.  Norwood,  1  Bush.  Eq.  68  ;  Atten 
V.  Lyons,  2  Wash.  C.  C.  475 ;  Newell's 
Appeal,  24  Penn.  St.  199;  Winkley  v. 
Kaime,  32  N.  H.  268 ;  post,  1199,  note  [l). 
The  principles  of  this  branch  of  the  law 
were  explained  with  great  clearness  by 
Chief  Justice  Shaw  in  Tncker  v.  Seaman's 
Aid  Society,  7  Met.  188,  in  which  the  doc- 
trines maintained  in  Doe  v.  Hiscocks  and 
Miller  v.  Travers,  supra,  were  recognized 
and  adopted.  After  a  full  review  of  the 
authorities  upon  the  subject,  the  learned 
chief  justice  said :  "  The  principle  estab- 
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Accordingly,  where  a  complete  blank  is  left  for  the  devisee's 
name  in  a  will,  no  parol  evidence,  however  strong,  will  be  allowed 
to  fill  it  up  as  intended  by  the  testator,  (z)  Where,  however,  a 
blank  was  left  for  the  christian  name  only,  parol  evidence  was  ad- 
mitted to  prove  the  individual  intended,  (a)  So  in  a  case  of  a 
devise  "  to  Mrs.  C,"  Lord  Loughborough  referred  it  to  the  mas- 
ter to  receive  evidence  to  show  the  person  intended,  (b)  The 
two  last  cases,  perhaps,  are  only  reconcilable  with  the  principles 
of  law  applicable,  to  this  subject,  on  the  supposition  that  the  evi- 
dence went  to  establish,  in  the  one  case,  that  the  claimant  of  the 
legacy  was  a  person  whom  the  testator  was  in  the  habit  of  calling 
"  Mrs.  C. ; "   and  in  the  other,  that  the  claimant  was  a  person 


lished  by  the  cases  is,  that  the  estate  must 
pass  by  the  will.  If  the  will  applies  defi- 
nitely to  two  or  more  persons,  so  that 
either  would  be  entitled  to  take  it,  under 
the  will,  but  for  the  existence  and  claim  of 
the  other,  then  parol  evidence  is  admissi- 
ble to  prove  which  was  intended.  When 
that  proof  is  supplied,  the  will  operates,  by 
its  own  force  and  terms,  to  give  the  prop- 
erty to  that  one,  as  if  such  person  had 
been  the  only  one  named  or  described. 
The  evidence  does  not  create  the  gift,  biit 
simply  directs  it.  Where  the  name  or  de- 
scription used  in  the  will  does  not  desig- 
nate with  precision  any  person,  but  where, 
when  the  circumstances  come  to  be  proved, 
so  many  of  them  concur  to  indicate  that  a 
particular  person  was  intended,  and  no 
similar  conclusive  circumstances  appear 
to  distinguish  and  identify  any  other  per- 
son, the  person  thus  shown  to  be  intended 
will  take.  Such  was  the  case  of  Beaumont 
V.  Fell,  2  P.  Wms.  141,  where  a  legacy  to 
Catherine  Earnley  was  held  to  be  good  to 
Gertrude  Yardley ;  for  although  both  the 
christian  and  surname  were  mistaken, 
yet  the  description  sufficiently  identified 
the  person,  and  there  was  no  other  person 
to  whom  it  would  apply  at  all.  To  the 
same  point  is  Parsons  v.  Parsons,  I  Ves. 
jr.  266.  See  Allen  v.  Allen,  12  Ad.  &  El. 
451 ;  Thomas  v.  Stevens,  4  John.  Ch.  607  ; 
Scanlan  v.  Wright,  13  Pick.  543.  When 
there  is  no  person,  taking  name  and  de- 
scription together,  who  answers  to  the 
name  and  description  in  the  will,  and  upon 


he  proof  of  facts  and  circumstances  to 
enable  the  court  to  infer  who  was  intended, 
if  the  proof  does  not  so  predominate  in 
favor  of  either  as  to  enable  the  court  to 
determine  who  was  intended,  still  extrin- 
sic evidence  to  show  whom  the  testator 
intended,  will  not  be  admitted,  but  the  be- 
quest will  rather  be  held  void  for  uncer- 
tainty. Thomas  v.  Thomas,  6  T.  R.  671.'' 
See  Richards  v.  Dutch,  8  Mass.  506 ;  Par- 
rar  v.  Ayres,  5  Pick.  404 ;  Crocker  v. 
Crocker,  1 1  Pick.  252 ;  Brown  v.  Salton- 
stall,  3  Met.  423  ;  Jackson  v.  Sill,  II  John. 
201 ;  Careless  v.  Careless,  1  Meriv.  384 
(as  to  the  authority  of  Beaumont  v.  Pell, 
above  cited) ;  1  Jarman  Wills  (3d  Eng. 
ed.),  413  ;  Lord  Brougham  in  Mostyn  v. 
Mostyn,  5  H.  L.  Cas.  168.] 

[z]  Baylis  v.  Att.  Gen.  2  Atk.  239 ; 
Hunt  V.  Hort,  3  Bro.  C.  C.  311 ;  8  Bing. 
254;  Clayton  v.  Lord  Nugent,  13  M.  & 
W.  200;  [Ulrich  v.  Litchfield,  2  Atk. 
372 ;  Tucker  v.  Seaman's  Aid  Society,  7 
Met.  205,  per  Shaw  C.  J. ;  Everett  v.  Carr, 
59  Maine,  325 ;  Lefevre  v.  Lefevre,  59  N. 
Y.  441 .]  See  Doe  v.  Westlake,  4  B.  &  Aid. 
57.  [In  such  cases,  indeed,  there  is  no 
certain  intent  on  the  face  of  the  will  to 
give  to  any  person ;  the  testator  .may  not 
have  definitely  resolved  in  whose  favor  to 
bequeath  the  projected  legacy.  Parke  B. 
in  Doe  v.  Needs,  2  M.  &  W.  139.] 

(a)  Price  v.  Page,  4  Ves.  680.  See, 
also,  Phillips  v.  Barker,  1  Sm.  &  G.  583. 

(6)  Abbot  V.  Massie,  3  Ves.  148. 
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whom  the  testator  was  in  the  habit  of  calling  by  the  surname 
only,  (c)  Where  a  testator  has  habitually  called  *  certain  persons 
or  things  by  peculiar  names,  and  those  names  occur  in  his  will, 
evidence  of  such  habit  seems  receivable  to  explain  the  meaning  of 
the  will,  in  like  manner  as  if  his  will  had  been  written  in  cipher, 
or  in  a  foreign  language,  (ti) 

In  conclusion,  it  may  be  expedient  to  advert  to  cases   Legacy  to 
of  legacies  given  to  persons  in  particular  characters.  particular 

In  some  cases,  such  legacies  will  fall  within  the  rule  character, 
above  stated,  that  where  there  is  no  doubt  as  to  the  person  in- 
tended, the  misdescription  of  character  shall  not  frustrate  the  be- 
quest. Thus  a  woman  may  take  a  legacy  by  the  name  of  the 
wife  of  such  a  one,  although  she  be  not  a  lawful  wife,  if  she 
be  reputed  or  known  by  that  name,  (e)     But  it  is  otherwise  where 


(c)  See  the  observations  of  Rolfe  B.  13 
M.  &  W.  207.  See,  also,  Lee  v.  Pain,  4 
Hare,  251. 

(d)  Doe  V.  Hiscocks,  5  M.  &  W.  368 ; 
Attorney  Gen.  v.  Clapham,  4  De  G.,  M.  & 
G.  591,  628 ;  Kell  v.  Charmer,  23  Beav. 
195.  But  see  Millard  v.  Bailey,  L.  E.  1 
Eq.  378.  [And  here  it  may  be  observed, 
that  if  a  testator  makes  his  will  in  a  for- 
eign language,  or  introduces  therein  cer- 
tain terms  or  characters  which  are  not  un- 
derstood by  the  court,  recourse  may  be 
had  to  persons  conversant  with  the  sub- 
ject, for  the  purpose  of  translating  the 
will,  or  deciphering  the  characters.  Mas- 
ters II.  Masters,  1  P.  Wms.  421  ;  Norman 
V.  Morrell,  4  Ves.  769 ;  Kell  u.  Charmer, 
23  Beav.  195;  Clayton  t;.  Lord  Nugent, 
13  M.  &  W.  206,  per  Alderson  B. ;  Goblet 
V.  Beechey,  3  Sim.  24  ;  S.  C.  2  R.  &  My. 
624.  And  where  the  testator  makes  use 
of  words  which  in  their  ordinary  sense 
are  intelligible,  but  which  are  used  by  a 
certain  class  of  persons  to  which  the  tes- 
tator belonged ;  Clayton  v.  Gregson,  5 
Ad.  &  El.  302 ;  Shore  v.  Wilson,  9  CI.  & 
Fin.  525 ;  or  in  a  certain  locality  where 
he  dwelt ;  per  Parke  B.  in  Richardson  v. 
Watson,  1  Nev.  &  Man.  575;  Smith  v. 
Wilson,  3  B.  &  Ad.  728  ;  Anstee  v.  Nelms, 
1  H.  &  N.  225  ;  in  a  peculiar  sense,  parol 
evidence  may  be  given  to  show  the  fact  of 


such  usage.  See  Richardson  v.  Watson, 
supra;  and  4  B.  &  Ad.  799.  But  no 
word  or  phrase  in  the  wiU  can  be  diverted 
from  its  appropriate  subject  or  object  by 
extrinsic  evidence,  showing  that  the  tes- 
tator commonly  (see  per  Parke  B.  Shore 
V.  Wilson,  9  CI.  &  Fin.  558 ;  Crosley  v. 
Clase,  3  Swanst.  320,  note),  much  less,  on 
that  particular  occasion  (Mounsey  v.  Bla- 
mire,  4  Russ.  384 ;  Green  v.  Howard,  1 
Bro.  C.  C.  31 ;  Strode  v.  Russell,  2  Vern. 
625 ;  Barrow  v.  Methold,  1  Jur.  N.  S. 
994),  used  the  words  and  phrases  in  a 
sense  peculiar  to  himself,  or  even  in  any 
general  or  popular  sense,  as  distinguished 
from  its  strict  and  primary  import.  But 
see  Beaumont  v.  Fell,  I  P.  Wms.  425 ; 
Donglas  v.  Fellows,  Kay,  118  ;  Scanlan  v. 
Wright,  13  Pick.  523.  In  Thomas  v. 
Stevens,  4  John.  Ch.  607,  it  was  decided, 
on  the  authority  of  Beaumont  v.  Fell,  su- 
pra, and  Bradwin  v.  Harpur,  Ambl.  374, 
that  Caroline  Thomas  might  take  a  legacy 
given  in  the  wiU  to  Cornelia  Thompson, 
on  parol  proof  of  facts  tending  to  show 
the  intent  of  the  testatrix.  See  Stokcley 
V.  Gordon,  8  Md.  496.] 

(c)  1  Powell  Dev.  267,  ed.  by  Jar- 
man  ;  Giles  V.  Giles,  1  Keen,  685  ;  Doe  v. 
Rouse,  5  C.  B.  422 ;  Pratt  v.  Mathew,  22 
Beav.  328;  In  re  Petts,  27  Beav.  576. 
See,  also,  Parker  v.  Nickson,  1  De  G.,  J. 
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a  bequest  is  made  to  a  person  in  a  certain  character,  which  may 
reasonably  be  presumed  to  be  the  motive  of  the  testator's  bounty, 
and  that  character  is  subsequently  ascertained  to  have  been  falsely 
assumed  by  the  legatee,  by  a  fraud  practised  on  the  testator.  (/) 
Thus,  if  a  woman  bequeaths  a  legacy  to  her  supposed  husband, 
who  is  in  fact  the  husband  of  another  woman,  he  shall  take  noth- 
ing by  the  bequest.  (^) 

In  Rishton  v.  Cobb,  (A)  a  testator  gave  a  fund  to  trustees,  *  on 
trust  to  empower  Lady  C,  "  widow  of  Sir  N,  0."  to  receive  the 
dividends  so  long  as  she  should  continue  single  and  unmarried. 
At  the  date  of  the  wUl,  and  at  the  testator's  death.  Lady  C.  was 
married  to  one  R. ;  but  he  had  deserted  her ;  and  she  always 
called  herself  Lady  C,  and  represented  herself  to  be  a  single 
woman  and  the  widow  of  Sir  N.  C. ;  and  the  testator  and  others 
always  considered  her  so  to  be.  Sir  L.  Shadwell  V.  C.  held  that 
she  and  her  husband  in  her  right  were  entitled  to  claim  the  ben- 
efit of  the  bequest;  for  that  no  case  of  fraudulent  misrepresen- 
tation had  been  established  against  her.  And  this  decision  was 
affirmed  by  Lord  Cottenham  on  appeal,  (i) 

In  Schloss  V.  Stiebel,  (F)  a  testator,  domiciled  in  Jamaica,  be- 
came, during  a  temporary  residence  at  Frankfort,  engaged  and 
betrothed  to  marry  A.  S. ;  and  by  a  codicil  to  his  will,  after  men- 
tioning her  by  name,  and  alluding  to  his  intended  marriage  with 

&  S.  177.  [Where  the  testator  was  sep-  Wilkinson  v.  Joughin,  L.  E.  2  Eq.  319. 
arated.  from  his  wife  Elizabeth,  and  had  A  bequest,  however,  by  the  same  testator 
gone  through  the  marriage  ceremony,  and  to  the  daughter  of  his  supposed  wife,  by 
lived  with  a  female  named  Sarah,  it  was  the  description  of  his  "  step-daughter," 
held  that  the  latter  was  meant  under  the  was  held  good.  Wilkinson  v.  Joughin, 
description  of  "  my  wife  Sarah.''  Dilley  supra-l  See,  also.  Ex  parte  Wallop,  4 
V.  Matthews,  11  W.  E.  614.  See  Giles  v.  Bro.  C.  C.  90,  mentioned  by  Lord  Alvan- 
Giles,  1  Keen,  685.]  But  not,  it  should  ley  in  Kennell  v.  Abbott.  That  learned 
seem,  if  there  is  no  evidence  that  she  was  judge,  in  the  latter  case,  observed,  that  he 
known  to  the  testator  in  such  a  way  as  to  would  not  have  it  understood,  that  if  a 
lead  to  the  inference  that  she  was  intended  testator,  in  consequence  of  the  supposed 
by  the  description  of  wife.  Davenport's  affectionate  conduct  of  his  wife,  gives  her. 
Trust,  1  Sm.  &  G.  126.  being  deceived  by  her,  a  legacy  as  his 
(/)  1  PoweU  Dev.  267,  note  (1).  chasle  wife,  evidence  of  violation  of  her 
(<j)  KenneU  v.  Abbott,  4  Ves.  802.  [A  marriage  vow  could  be  given  for  the  pur- 
bequest  by  a  testator  to  "his  wife,"  a  per-  pose  of  defeating  the  bequest ;  since  that 
son  who,  at  the  time  of  the  marriage  cere-  would  open  too  wide  a  field.  4  Ves.  809. 
mony  with  him,  and  at  his  death,  had  a  (h)  9  Sim.  615. 
husband  living,  is  void  where  she  has  been  (f)  Myl.  &  Cr.  145. 
guilty  of  fraud,  having  deceived  the  testa-  [k)  6  Sim.  1. 
tor  by  pretending  that  she  was  a  widow. 
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her,  he  gave  3,000Z.  "  to  my  wifeP  During  the  engagement,  but 
before  the  marriage,  the  testator  died.  And  Sir  L.  Shadwell  V. 
C.  held  that  A.  S.  was  entitled  to  the  legacy ;  his  honor  being  of 
opinion  that  it  was  not  given  on  condition  of  the  testator  marry- 
ing her,  but  that  he  had  described  her  with  reference  to  his  in- 
tention of  doing  so. 

Where  there  is  a  bequest  to  a  class,  and  the  intention  of  the 
testator  is  apparent  to  include  all  who  constitute  the  Mistakesiu 
class,  though  by  mistake  he  has  specified  a  wrong  num-  tion  of  the 
ber,  the  court  will  not  allow  such  an  error  to  have  an  ™iass  of 
excluding  operation,  but  will  strike  out  the  specified  num-  '^s*'®'^^- 
ber.  (^1)  Thus,  in  Tomkins  v.  Tomkins,  (V)  where  there  was  a 
bequest  of  50Z.  apiece  to  the  three  children  of  A.,  and  A.  had 
four  ;  Lord  Hardwicke  was  of  opinion  that  each  of  the  four  chil- 
dren were  entitled  to  the  50Z.  So  in  Garvey  v.  Hibbert,  (m) 
the  testator  gave  "  to  the  three  children  of  A.  the  sum  of  600Z. 
apiece ; "  and  Sir  W.  Grant  held  that  four  children,  all  born 
*  before  the  date  of  the  will,  were  entitled  to  600L  each,  (n) 
Again,  in  Harrison  v.  Harrison,  (o)  the  testator  bequeathed  to  the 
two  sons  and  the  daughter  of  Thomas  Lovell  501.  each.  At  the 
date  of  the  will  and  of  the  death  of  the  testator,  Thomas  Lovell 
had  five  children  living,  namely,  one  son  and  four  daughters,  and 
not  two  sons  and  one  daughter.  And  Sir  J.  Leach  M.  R.  held 
that  each  of  the  five  children  was  entitled  to  a  legacy  of  50Z. 
But  in  Lord  Selsey  v.  Lord  Lake,  (^)  the  testator  gave  a  rent- 
charge  to  trustees,  during  the  life  of  his  niece  and  her  five  daugh- 
ters in  trust,  to  pay  it  to  his  niece  for  life,  and  after  her  death, 
upon  the  like  trust  for  her  said  daughters  and  the  survivors  and 
survivor,  and  while  more  than  one  should  be  living,  to  be  divided 
between  them  in  equal  shares.  It  appeared  that  at  the  date  of 
the  will,  and  at  the  death  of  the  testator,  his  niece  had  five  sons 
and  only  one  daughter.  And  Lord  Langdale  M.  R.  held  that  the 
daughter  alone  was  entitled  to  the  annuity  for  life  on  the  death 
of  her  mother.      Where,  however,  a  testator  bequeathed  lOOZ. 

(jfci)  [Perkins  v.  Fladgat?,  L.  R.  14  Eq.  507 ;  Daniel!  u.  DanieU,  3  De  G.  &  Sm. 

54.]  337  ;  Yeats  v.  Yeats,  16  Beav.  170  ;  Spen- 

(/)  Cited  3  Atk.  257 ;  2  Ves.  sen.  564.  -<;er  v.  Ward,  L.  E.  9  Eq.  Cas.  507.     But 

(m)  19  Ves.  124.  see  In  re  Hull's  Estate,  21  Beav.  314. 

(n)    See,  also,  accord.   Lee  v.  Pain,  4  (o)  1  Russ.  &  My.  72. 

Hare,  249 ;  Morrison  v.  Martin,  5  Hare,  (p)  1  Bear.  146. 
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apiece  to  the  four  sons  of  A.  H.  by  a  former  husband,  and  she 
had  four  such  children,  but  one  of  them  was  a  daughter,  Knight 
Bruce  V.  C.  held  that  the  daughter  took  a  legacy  of  1001.  {q") 

It  should  be  observed,  that  the  principle  on  which  an  erroneous 
statement  of  the  number  of  a  class  is  rejected,  does  not  apply 
where  the  will  affords  the  means  of  determining  which  of  the  class 
are  pointed  at.  (r) 

*  SECTION  III. 

Of  Specific  Legacies. 

Of  legacies  there  are  two  kinds  :  a  general  legacy  and  a  specific 
legacy.  A  legacy  is  general  when  it  is  so  given  as  not  to  amount 
to  a  bequest  of  a  particular  thing  or  money  of  the  testator,  distin- 
guished from  all  others  of  the  same  kind.  A  legacy  is  specific 
when  it  is  a  bequest  of  a  specified  part  of  the  testator's  personal 
estate  which  is  so  distinguished,  (s)  Thus,  for  example,  "  I  give 
a  diamond  ring,"  is  a  general  legacy,  which  may  be  fulfilled  by 
the  delivery  of  any  ring  of  that  kind  ;  (i)  while  "  I  give  the  dia- 


(?)  Lane  v.  Green,  4  De  G.  &  Sm.  239. 
See  ante,  1152,  1153,  as  to  the  mistaken 
omission  of  the  name  of  the  legatee. 

(r)  In  i-e  Hull's  Estate,  21  Beav.  310  ; 
Wrightson  v.  Calvert,  1  Johns.  &  H.  250 ; 
Glanville  v.  Glanville,  33  Beav.  302. 

(s)  3  Beav.  349.  [A  specific  legacy  is 
a  bequest  of  a  particular  article  capable 
of  being  designated  and  identified.  Brad- 
ford t.  Haynes,  20  Maine,  105 ;  Samuel 
Walker's  Estate,  3  Eawle,  237  ;  Gilmer  v. 
Gilmer,  42  Ala.  9.  In  Wallace  v.  Wal- 
lace, 23  N.  H.  154,  Gilchrist  C.  J.  said  : 
"  A  legacy  is  specific,  when  it  is  the  inten- 
tion of  the  testator  that  the  legatee  shall 
have  the  very  thing  bequeathed,  and  not 
merely  a  corresponding  amount  in  value. 
Such  a  legacy  is  not  liable  to  abatement 
for  the  payment  of  debts,  unless  the  as- 
sets are  insufficient  for  that  purpose."  Sir 
G.  Jessel  M.  E.  in  Bothamley  v.  Sherson, 
L.  R.  20  Eq.  308,  309,  undertaking  to  de- 
scribe a  specific  bequest,  said,  "  in  the  first 
place  it  is  a  part  of  the  testator's  prop- 
erty. A  general  bequest  may  or  may  not 
be  a  part  of  the  testator's  property."  "  In 
the  next  place,  it  must  be  a  part  emphat- 

[1158] 


ically,  as  distinguished  from  the  whole. 
It  must  be  what  has  been  sometimes 
called  a  severed  or  distinguished  part.  It 
must  not  be  the  whole,  in  the  meaning  of 
being  the  totality  of  the  testator's  prop- 
erty, or  the  totality  of  the  general  residue 
of  his  property  after  having  given  legacies 
out  of  it.  But  if  it  satisfy  both  condi- 
tions, that  it  is  a  part  of  the  testator's 
property  itself,  and  is  a  part  as  distin- 
guished from  the  whole,  or  from  the  whole 
of  the  residue,  then  it  appears  to  me  to 
satisfy  everything  that  is  required  to 
treat  it  as  a  specific  legacy."  See  the 
definition  of  a  specific  legacy  as  given  by 
Lord  Cranworth  in  Fielding  v.  Preston,  1 
De  G.  &  J.  438,  443,  and  the  criticism 
upon  it  in  Bothamley  v.  Sherson,  L.  E. 
20  Eq.  308 ;  Mayo  v.  Bland,  4  Md.  Ch. 
484;  Godard  v.  Wagner,  2   Strobh.  Eq. 

1-] 

(t)  1  Eop.  Leg.  170,  3d  ed.  [A  bequest 
to  the  testator's  wife  of  "  one  year's  pro- 
visions," is  a  general  legacy.  Everitt  v. 
Lawe,  2  Ired.  Eq.  548.  See  the  same 
case  as  to  a  gift  of  "  one  carriage,"  and 
Tifft  V.  Porter,  8  N.  Y.  516.] 
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mond  ring  presented  to  me  by  A."  is  a  specific  legacy,  whicla  can 
only  be  satisfied  by  the  delivery  of  the  identical  subject,  (m) 
Again,  if  the  testator,  having  many  brooches  or  horses,  bequeath 
"  a  brooch  "  or  "  a  horse  "  to  B. ;  in  these  cases  the  legacy  is  gen- 
eral, (a;)  But  a  bequest  of  "  such  part  of  my  stock  of  horses 
which  A.  shall  select,  to  be  fairly  appraised,  to  the  value  of 
800?.,  («/)  or  of  "  all  the  horses  which  I  may  have  in  my  stable  at 
the  time  of  my  death,"  (s)  is  specific,  (a^) 

The  distinction  between  these  two  sorts  of  legacies  is  of  the 
greatest  importance ;  for,  as  it  will  hereafter  more  fully  appear, 
if  there  be  a  deficiency  of  assets,  a  specific  legacy  will  not  be  lia- 
ble to  abate  with  the  general  legacies ;  (3^)  while,  on  the  other 
hand,  if  the  specific  legacy  fail  by  the  ademption  or  inadequacy  of 
its  subject,  the  legatee  will  not  be  entitled  to  any  recompense  or 
satisfaction  out  of  the  general  personal  estate.  So  that,  though, 
specific  legacies  have  in  some  respects  the  advantage  of  those  that 
are  general,  yet  in  *  other  respects  they  are  distinguished  from 
them  to  their  disadvantage,  (a) 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as 
already  in  existence,  and  no  such  thing  ever  did  exist  among  the 
testator's  effects,  the  legacy  fails.  Thus,  although  a  gift  of  "  my 
gray  horse  "  will  pass  a  black  horse,  which  is  not  strictly  gray,  if 
it  be  found  to  have  been  the  testator's  intention  that  it  should  pass 
by  that  description  ;  yet  if  the  testator  had  no  horse,  the  executor 
is  not  to  buy  a  gray  one.  (J)  On  the  other  hand,  if  the  bequest 
is  of  "  a  horse,"  and  no  horse  be  found  in  the  testator's  posses- 
sion at  the  time  of  his  death,  the  executor  is  bound,  provided  the 

(m)  Fonbl.  Treat.  Eq.  bk.  4,pt.  l,ch.  11,  in    the    Congregational    meeting-house,'' 

s.  5,  note  (o) ;  Toller,  301.    Lord  Hard-  and  these  bequests  were  held  to  be  spe- 

wicke,  in   Purse  v.  Snaplin,   1   Atk.  416,  cific.     Wallace  v.  'Wallace,  23  N.  H.  149. 

417,  considers  both  the  above  kinds  of  A  bequest  by  testator  to  his  wife  of  five 

gifts  as  specific  legacies,  and  that  the  lat-  hundred  dollars,  "  to  be  taken  out  of  such 

ter  may  be  more  properly  called  an  in-  property  as  she  shall  think  proper,"  will 

dividual  legacy.  not  authorize  her  to  select  from  the  real 

{x]  I  Kop.  Leg.  170,  3d  ed.  estate,  but  she  may  take  personal  estate 

(y)  Richards  v.  Richards,  9  Price,  226.  at  its  market  value  to  be  ascertained  by 

(z)  Fontaine  v.  Tyler,   9  Price,  98,  by  proper  and   competent  judges.     Ksk  v. 

Richards  C.  B.     See,  also,  Stephenson  v.  Cushman,  6  Gush.  20.] 

Dawson,  3  Beav.  349,  per  Lord  Lang-  («2)  [gee  Towle  v.  Swasey,  106  Mass. 

dale.  106.] 

(«i)  [A  testator  bequeathed  to  his  wife  (a)  Ashton  v.  Ashton,  3  P.  Wms.  315, 

"  five  hundred  dollars,  in  personal  prop-  by  Lord  Talbot  C. 

erty,  such  as  she  may  select ;  also  the  pew  (i)  Evaus  v.  Tripp,  6  Madd.  92. 
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state  of  the  assets  will  allow  him,  to  procure  a  horse  for  the  leg- 
atee, (c) 

It  seems  to  have  been  once  considered  as  the  criterion  of  a  spe- 
cific legacy,  that  it  is  liable  to  ademption,  (d)  But  this  has  since 
been  repeatedly  denied,  (e)  And  it  has  even  been  held  that  a 
legacy  may  be  specific,  notwithstanding  the  testator  expressly  pro- 
vides that  it  "  shall  not  be  deemed  specific,  so  as  to  be  capable  of 
ademption."  (/) 

A  legacy  of  quantity  is  ordinarily  a  general  legacy ;  (/^)  but 
there  are  legacies  of  quantity  in  the  nature  of  specific 
legacies,  as  of  so  much  money,  with  reference  to  a  par- 
ticular fund  for  payment.  (/^)  This  kind  of  legacy  is 
called  by  the  civilians  a  demonstrative  legacy  ;  (j)  and 
it  is  so  far  general,  *  and  differs  so  much  in  effect  from 
one  properly  specific,  that  if  the  fund  be  called  in  or  fail,  the 
legatee  will  not  be  depri^ted  of  his  legacy,  but  be  permitted  to 
receive  it  out  of  the  general  assets ;  (A)  yet  the  legacy  is  so  far 


Bequests 
in  the  nat- 
ure of 
specific 
legacies,  or 
demonstra- 
tive lega- 
cies. 


(c)  See  Bronsdon  v.  Winter,  Ambl.  57. 

(d)  1  Jac.  &  "W.  601 ;  post,  1166. 
(«)  See  post,  1166,  1167. 

(/)  Jacques  v.  Chambers,  2  Coll.  435. 

(/I)  [Gilmer  v.  Gilmer,  42  Ala.  9.] 

(f^)  [If  a  legacy  be  given  generally, 
with  a  demonstration  of  a  particular  fund, 
as  a  source  or  means  of  payment,  it  will 
be  a  demonstrative  legacy.  Gilchrist  C. 
J.  in  Wallace  v.  Wallace,  23  N.  H.  154; 
Walton  u.  Walton,  7  John.  Ch.  258;  Gil- 
mer V.  Gilmer,  42  Ala.  9  ;  Corbin  v.  Mills, 
19  Grattan,  438 ;  Barclay's  Estate,  10 
Penn.  St.  387 ;  Sessoms  v.  Sessoms,  2 
Dev.  &  Bat.  Eq.  453 ;  Walls  v.  Stewart, 
16  Penn.  St.  275;  Cryder's  Appeal,  11 
Penn.  St.  72;  Giddings  u.  Seward,  16  N. 
Y.  365.] 

(g)  "  If  the  testator  doe  devise  tenne 
quarter  of  come  coming  of  the  corne 
which  shall  growe  in  such  a  soyle,  or  two 
tunnes  of  wine  of  his  grapes  in  such  a 
vineyard,  or  tenne  lambs  of  such  a  flooke, 
though  so  much  corne,  or  wine,  or  so 
many  lambs  doe  not  arise  of  the  things 
abovesaid,  yet  the  heire  or  executor  is 
compellable  by  law  to  make  them  good 
integraliter ;  because  he  may  seeme  to  have 
mentioned  the  soyle,  the  vineyard,   and 

[1160] 


the  flocke,  rather  by  way  of  demonstration 
than  by  way  of  condition."  Fulbecke's 
Parallele,  37,  ed.  1618. 

(A)  Touch.  433  ;  Ellis  v.  Walker,  Amhl. 
310 ;  Chaworth  v.  Beech,  4  Ves.  555 ;  Gil- 
laume  v.  Adderley,  15  Ves.  384 ;  Smith  v. 
Pitzgerald,  3  Ves.  &  B.  5 ;  Mann  v.  Cope- 
land,  2  Madd.  223 ;  Fowler  v.  Willoughby, 
2  Sim.  &  Stn.  358 ;  Willox  v.  Ehodes,  2 
Euss.  C.  C.  445  ;  Campbell  v.  Graham,  1 
Russ.  &  My.  453  ;  Creed  v.  Creed,  11  CI. 
&  Fin.  509,  by  Lord  Cottenham ;  Sparrow 
V.  Josselyn,  16  Beav.  135;  Vickers  v. 
Pound,  6  H.  L.  Cas.  885.  But  see  Coard 
V.  Holderness,  22  .  Beav.  391 ;  [Balliet's 
Appeal,  14  Penn.  St.  451 ;  Smith  v.  Smith, 
23  Geo.  21 ;  Stewart  v.  Gallagher,  6  Watts, 
473.  In  Wilcox  v.  Wilcox,  13  Allen,  256, 
Wells  J.  said ;  "  If  a  legacy  be  given, 
with  reference  to  a  particular  fund  only 
as  pointing  out  a  convenient  mode  of  pay- 
ment, it  is  to  be  construed  as  demonstra- 
tive, and  the  legatee  will  not  be  disap- 
pointed though  the  fund  wholly  fail." 
See  Walls  u.  Stewart,  16  Penn.  St.  275; 
Pierrepont  v.  Edwards,  25  N.  Y.  128; 
Creed  v.  Creed,  11  CI.  &  Fin.  509.  But  if 
the  legacy  be  of  the  fund  itself,  in  whole 
or  in  part,  or  so  charged  upon  the  object 
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specific,  that  it  will  not  be  liable  to  abate  with  general  legacies 
upon  a  deficiency  of  assets,  (i) 

The  courts  in  general  are  averse  from  construing  legacies  to  be 
specific ;  and  the  intention  of  the  testator,  with  reference  to  the 
thing  bequeathed,  must  be  clear.  (¥)  Having  thus  premised,  it 
may  be  advisable  to  consider  some  instances  in  which  legacies  have 
been  held  to  be  specific,  with  reference  to  —  1.  Money,  securities 
for  money,  debts,  &c.  2.  Bequests  connected  with  the  realty. 
3.  Bequests  contained  in  a  residuary  clause. 

1st.  Legacies  of  money,  securities  for  money,  debts,  &c.  Under 
some  circumstances,  even  pecuniary  legacies  (F)  are  i.  Legacies 
held  to  be  specific ;  as  of  a  certain  sum  of  money  in  a  securities ' 
certain  bag  or  chest,  (J)  or  in  the  hands  of  A. ;  (ni)  or  a°ebts°°^^' 
of  200L,  the  *  balance  due  to  the  testator  from  his  part-  **<=•  = 
ner  on  the  last  settlement  between  them,  if  the  testator  money: 
did  not  draw  such  money  out  of  the  trade  before  he  died,  (n) 


made  subject  to  it,  as  to  show  an  intent 
to  burden  that  object  alone  with  its  pay- 
inent,  it  is  regarded  as  specific.  Walls  v. 
Stewart,  16  Penn.  St.  275;  Ludlam's  Es- 
tate, 13  Penn.  St.  108.] 

(i)  Coleman  v.  Coleman,  2  Ves.  jr.  640, 
by  Lord  Loughborough ;  Eobarts  v.  Po- 
cock,  4  Ves.  1 60 ;  Kay moud  y.  Broadbelt, 

5  Ves.  206;  Lambert  u.  Lambert,  II  Ves. 
607;  Acton  v.  Acton,  1  Meriv.  178;  1 
Kop.  Leg.  169  ;  Livesay  u.  Redfern,  2  Y. 

6  Coll.  90;  Creed  v.  Creed,  U  CI.  &  Fin. 
509,  by  Lord  Cottenham ;  Robinson  v. 
Geldard,  3  Mac.  &  G.  744,  745  ;  Tempest 
V.  Tempest,  7  De  G.,  M.  &  G.  473,  by 
Lord  Cranworth  ;  MuUins  v.  Smith,  1  Dr. 
&  Sm.  204.  See,  also,  for  further  in- 
stances of  demonstrative  legacies,  Wil- 
liams V.  Hughes,  24  Beav.  474  ;  Paget  v. 
Huish,  1  Hemm.  &  M.  663  ;  Jones  v.  South- 
all,  32  Beav.  31 ;  Bevan  v.  Attorney  Gen. 
4  Giff.  361 ;  Hodges  ;;.  Grant,  L.  R.  4  Eq. 
Cas.  140. 

(k)  Ellis  V.  Walker,  Ambl.  310 ;  Kirhy 
V.  Potter,  4  Ves.  748  ;  Innes  o.  Johnston, 
4  Ves.  568  ;  Webster  v.  Hale,  8  Ves.  413  ; 
[Balliet's  Appeal,  14  Penn.  St.  461  Walls 
V.  Stewart,  16  Penn.  St.  281  ;  Ludlam's 
Estate,  1  Parsons,  121  ;  Bradford  o. 
Eaynes,  20  Maine,  105  ;  Walton  v.  Wal- 
ton, 7  John.  Ch.  258  ;  Cogdell  v.  Cogdell, 


3  Desaus.  373,  384 ;  Eoote,  appellant,  22 
Pick.  302;  Mayrant  v.  Davis,  1  Desaus. 
202 ;  Warren  v.  Wigfal,  3  Desaus.  47 ; 
Cuthbert  v.  Cuthbert,  3  Yeates,  686; 
Wells  J.  in  Wilcox  u.  Wilcox,  13  Allen, 
256 ;  Briggs  v.  Hosford,  22  Pick.  288 ; 
Boardman  v.  Boardman,  4  Allen,  179; 
Gilchrist  C.  J.  in  Wallace  t-.  Wallace,  23 
N.  H.  153  ;  Smith  v.  Lampton,  8  Dana, 
69.] 

(fci)  [In  Gaskin  v.  Rogers,  L.  R.  2  Eq. 
284,  291,  Wood  V.  C.  said  :  "  The  expres- 
sion '  pecuniary  legacy '  in  itself,  I  do  not 
think,  would  go  farther  than  this  —  it 
would  exclude  specific  legatees,  that  is, 
legatees  of  mere  chattels,  but  it  would 
have  no  effect  in  excluding,  prima  facie, 
annuitants  from  taking  the  same  benefit  as 
they  would  have  taken  if  the  word  had 
been  '  legatees '  instead  of  '  pecuniary  leg- 
atees.' " 

(I)  Lawson  a.  Stitch,  1  Atk.  508.  [So 
a  legacy  of  whatever  sum  may  be  on  de- 
posit in  a  specified  savings  bank  is  spe- 
cific.   Towle  V.  Swasey,  106  Mass.  100.] 

(m)  Hinton  v.  Pinke,  1  P.  Wms.  540, 
by  Lord  Chancellor  Parker;  Crockat  v. 
Crockat,  2  P.  Wms.  164;  Pulsford  v. 
Hunter,  3  Bro.  C.  C.  416. 

(n)  Ellis  V.  Walker,  Ambl.  310.  [See 
post,  1168,  note  (d).    A  bequest  of  a  cer. 
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But  a  legacy  of  "  4001.  to  be  paid  to  A.  in  cash,"  is  a  general  leg- 
acy, (o)  So  a  legacy  of  money,  to  procure  a  specified  object  for 
the  legatee ;  as  of  a  sum  to  buy  a  ring,  (p)  or  to  purchase 
lands  (g')  or  government  securities  (r)  for  the  legatee,  is  a  general 
legacy.  So  a  bequest  of  an  annuity  out  of,  or  charged  on,  the 
personal  estate  is  a  general  legacy,  (s) 

A  money  legacy  will  not  be  rendered  specific,  by  its  payment 
being  postponed  until  a  particular  investment  of  a  fund  takes 
place ;  as  where  the  bequest  is  to  A.  and  B.  of  1,000?.  each, 
"  which  legacies  I  direct  to  be  paid  so  soon  as  my  property  in 
India  shall  be  realized  in  England  ;  "  (0  ^^  which  case  the  lega- 
tees are  entitled  to  satisfaction,  although  all  the  property  in  India 
belonging  to  the  testator  should  have  been  transmitted  to  England 
in  bis  lifetime.  So  where  sums  of  money  are  bequeathed  by  a  tes- 
tator, who  has  property  in  England  and  India,  to  persons  resident 
in  each  place,  with  a  direction  that  they  shall  be  paid  out  of  the 
assets  in  the  respective  countries,  such  a  direction  will  not  consti- 
tute the  legacies  specific,  (u) 

Stock,  or  government  securities,  or  shares  in  public  companies, 
Stock  ^^y  ^®  specifically  bequeathed,  where,  to  use  the  expres- 

shares,  &c.  gjon  often  applied,  there  is  a  clear  reference  to .  the 
*"  corpus"  oi  the  fund,  (m^)     Thus,  the  word  "my"  preceding 

tain  sum  "in  notes,  to  be  taken  out  of  my  (q)  Hinton  v.  Pinke,  1  P.  Wms.  539. 
notes  as  soon  after  my  death  as  it  can  be  (r)  Lawson  v.  Stitch,  1  Atk.  507  ;  Gib- 
done,"  was  held  to  be  a  specific  legacy  in  bons  v.  Hills,  1  Dick.  324.     So  a  direction 
Perry  v.  Maxwell,  2  Dev.  Eq.  488.]  to  invest  so  much  money  as  will  produce 

(o)  Richards  v.  Richards,  9  Price,  226.  a  certain  amount  of  stock  in  a  pecuniary 

[A  pecuniary  legacy  is  usually  regarded  legacy.     Edwards  v.  Hall,  11  Hare,  23. 

as  general.   Poster  J.  in  Perkins  w.  Mathes,  (s)  Alton  ti.  Medlicot,  cited  in  Lewin  u. 

49  N.  H.  107,  114;  Sessoms  v.  Sessoms,  2  Lewin,   2  Ves.   sen.  417  ;   Hume   u.  Ed- 

Dev.  &  Bat.  Eq.  453;  Mathis  v.  Mathis,  wards,  3  Atk.  693  ;  Creed  v.  Creed,  11  CI. 

18  N.  J.  (Law)   59;  Pell  v.  Ball,  Spears  &  Fin.  508,  by  Lord  Cottenham.    [As  to  a 

Ch.  48.    A  bequest  of  a  certain  sum,  "  or  legacy  charged  on    particular  property, 

the  value  thereof  in  property,"  is  a  gen-  see  Cryder's  Appeal,  11  Penn.   St.  72.] 

eral  legacy.    Pagan  o.  Jones,  2  Dev.  &  See,  further,  post,  pt.  iii.  bk.  iii.  ch.  iv. 

Bat.  Eq.  69.    Under  a  devise  to  one  of  §  ii. 

plantation  A.  and  to  another  of  plantation  (i)  Sadler  v.  Turner,  8  Ves.  617  ;  Ray- 

B.,  together  with  "so  mnch  money  as  with  mond  t.  Broadbelt,  5  Ves.  199.    But  see 

plantation  B.  shall  be  equal  in  value  to  Chester  v.  TJrwick,  23  Beav.  402. 

plantation  A."  "  to  stand  in  the  place  of  (ii)  Kirkpatrick  v.  Kirkpatrick,  cited  in 

so  much  land,"   the  money   bequeathed  Roberts  v.  Pocock,  4  Ves.  158. 

was  held  to  be  a  general  legacy.    Jenkins  (ui)  [See  Vantine  v.  Morse,  104  Mass. 

V.  Hanahan,  1  Cheves,  129.]  275 ;  Gilmer  v.  Gilmer,  42  Ala.  9.] 

(p)  Apreecew  Apreece,  1  Ves.  &B.  364. 
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the  word  "stock"  or  "annuities"  has  been  held  sufficient  to 
render  the  legacy  specific,  so  as  only  to  pass  (before  the  wills  act) 
the  property  of  that  description  which  belonged  to  the  testator  at 
the  date  of  his  will ;  (w)  as  where  the  bequest  is  of  "  my  capital 
stock  of  1,000Z.  in  the  India  Company's  stock,"  (w)  ;  or  a  legacy 
is  given  "of  my  stock,"  or  in  "ra?/  stock,"  or  "part  of  my 
stock,"  (z)  or  "  my  shares  in  the  Grand  Junction  Canal  Naviga- 
tion Company."  (?/)  So  where  the  testator,  being  possessed  of 
5,000L  stock,  bequeathed  "all  the  stock  wTiich  I  have  in  three  per 
cents.,  bieing  about  5,000Z.,"  Lord  Thurlow  held  the  legacy  spe- 
cific. (2)  Again,  in  Vincent  v.  Newcombe,  (a)  the  testatrix  by 
her  will  bequeathed  funded  property  sufficient  to  pay  an  annuity 
of  50L  to  A.  for  life,  and  after  A.'s  death  she  bequeathed  the  fund 
to  other  persons.  And  after  giving  various  pecuniary  legacies, 
she  bequeathed  to  B.  "  the  whole  of  the  remainder  of  my  divi- 
dends "  during  her  life ;  and  after  B.'s  decease,  she  bequeathed 
1,000Z.  stock  to  C.  and  other  sums  of  stock  to  other  persons.  The 
testatrix  died  shortly  after  the  date  of  her  will,  entitled  to  606L 
Long  Annuities,  but  to  no  other  stock.  And  it  was  held  by  Lord 
Lyndhurst  C.  B.  that  the  bequest  to  B.  during  her  life,  of  the 
whole  of  the  remainder  of  the  dividends  of  the  testatrix,  was  spe- 


(v)  See  Goodlad  v.  Burnett,  1  Kay  &  J.  v.  Evans,  5  Ired.  Eq.  269;  Gilmer  v.  Gil- 

341 ;  post,  pt.  III.  bk.  iii.  ch.  iv.  §  viii.  mer,  42  Ala.  9 ;  Ladd  u.  Ladd,  2  Cranch 

See  Drake  v.  Martin,  23   Beav.  89,  note,  C.  C.  505.] 

as  to  such  a  bequest  since  the  new  wills  [y)  Miller  v.  Little,  2  Beav.  259 ;  Meas- 

act.  ure  v.  Carleton,  30  Beav.  538 ;  Kermode 

(w)  Ashburner  v.  M'Guire,  2  Bro.  C.  v.  Macdonald,  L.  E.  1  Eq.  457. 

C.  lOS ;  Barton  v.   Cooke,  5  Ves.  461 ;  («)  Humphreys  v.  Humphreys,  2  Cox, 

Norris  v.  Harrison,  2  Madd.  279,  280.  184.     See,  also,  Cockran  v.  Cockran,   14 

(x)  Kirby  v.  Potter,  4  Ves.  750,  751,  by  Sim.  343 ;  Gordon  v.  Duff,  28  Beav.  519. 
Lord  Alvanley.  [A  legacy  of  "  one  half  [So  a  bequest  of  "  $1,000  standing  in  my 
of  all  my  stock  in  the  following  named  name;"  Ludlam's  Estate,  13  Penn.  St. 
railroads,  to  wit,  the  L.  &  N.  Railroad,  &c.  189  ;  and  a  bequest  of  "  all  my  250  shares 
and  one  half  my  stock  in  the  W.  Bank,"  of  stock  which  I  hold  in  the  Union  Bank." 
is  specific.  Loring  v.  Woodward,  41  N.  Blackstone  v.  Blackstone,  3  Watts,  335. 
•  H.  391.  See  Wallace  U.Wallace,  23  N.  See  Brainard  v.  Cowdrey,  16  Conn.  1; 
H.  149  ;  Eord  v.  Pord,  23  N.  H,  212  ;  M'Guire  v.  Evans,  5  Ired.  Eq.  272.  A 
Brainard  v.  Cowdrey,  16  Conn.  1.  A  be-  gift  of  "  all  my  stock  in  the  Midland  Rail- 
quest  of  all  the  testator's  right,  interest,  way  Company"  is  specific.  Bothamley 
and  property,  in  thirty  shares  in  the  bank  i;-  Sherson,  L.  E.  20  Eq.  304.  The  sub- 
of  the  United  States  of  America,  is  a  spe-  ject  is  fully  considered  and  the  authorities 
cific  legacy.  Walton  v.  Walton,  7  John,  reviewed,  in  this  case,  by  Sir  G.  Jessel 
Ch.  258.  See  Ludlam's  Estate,  13  Penn.  M.  R.] 
St.  184;  S.  C.  1  Parsons,  118;  M'Guire  (o)  1  Younge,  599. 
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cific,  and  that  C.  and  the  other  legatees  in  remainder  after  B.'s 
death  were  not  entitled  to  have  the  Long  Annuities  converted  into 
Bank  Annuities  ;  though,  *  being  a  decreasing  fund,  the-  legacies 
might  altogether  fail.  (5) 


(6)  See,  also,  Kampf  v.  Jones,  2  Keen, 
756 ;  Shuttleworth  v.  Greaves,  4  Myl.  & 
Gr. 3b;  post,  1175.  [A  bequest  of  "all 
notes  of  hand  which  are  payable  to  me  at 
the  date  of  this  codicil "  was  held  to  be 
specific.  Ford  v.  Ford,  23  N.  H.  212.  A 
bequest  of  a  particular  bond  is  a  specific 
legacy  of  the  bond.  Hpwell  v.  Hooks,  4 
Ired.  Eq.  188.  "It  is  clear,"  says  Mr. 
Jarmau,  "  that  where  a  testator  gives  the 
income  of  a  specific  fund  to  a  person  for 
life,  in  terms  exclusively  applicable  to  de- 
scribe the  income  in  the  then  state  of  the 
property,  the  ulterior  legatee  cannot  call 
for  its  conversion,  even  though  it  be  of  a 
wasting  nature."  1  Jarman,  579.  See 
Vincent  v.  Newcombe,  1  You.  599 ;  Coclc- 
ran  w.  Cockran,  14  Sim.  248 ;  Lord  i;. 
Godfrey,  4  Madd.  455 ;  Milne  v.  Parker, 
12  Jur.  171 ;  D'Aglie  v.  Fryer,  12  Sim.  1 ; 
Bethune  o.  Kennedy,  1  Myl.  &  Cr.  117. 
"  But,"  it  is  added, "  according  to  the  doc- 
trine of  the  present  day,  the  question  does 
not  depend  on  the  legacy  being  specific  or 
not."  Lord  Langdale  in  Hubbard  v. 
Young,  10  Beav.  205 ;  Pickering  u.  Pick- 
ering, 2  Myl.  &  Cr.  299 ;  Harris  v.  Payner, 
1  Drew.  181.  "The  same  principle  ap- 
plies, even  to  a  residuary  clause,  if  an  in- 
tention that  the  property  shall  be  enjoyed 
in  specie  can  be  collected  from  the  terms 
in  which  either  the  life  interest,  or  the 
ulterior  subject  of  disposition,  or  both 
these  interests,  is  or  are  bequeathed.  For 
the  general  rule  as  to  the  conversion  of 
perishable  into  permanent  securities  did 
not  originally  ascribe  to  testators  the  in- 
tention to  eflpect  such  conversions  except 
in  so  far  as  a  testator  may  be  supposed  to 
intend  that  which  the  law  will  do ;  but  the 
court,  finding  the  intention  of  the  testator 
to  be  that  the  objects  of  his  bounty  shall 
take  successive  interests  in  one  and  the 
same  thing,  converts  the  property  as  the 
only  means  of  giving  effect  to  that  inten- 
tion.   But  if  the  will  express  an  intention 
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that  the  property  as  it  existed  at  the  death 
of  the  testator  shall  be  enjoyed  in  specie, 
although  the  property  be  not,  in  a  techni- 
cal sense,  specifically  bequeathed,  to  such 
a  case  the  rule  does  not  apply  ;  Wigram 
V.  C.  in  Hinves  v.  Hinves,  3  Hare,  611 ; 
and  it  has  been  said  that  the  eflFect  of  re- 
cent cases  is  to  allow  small  indications  of 
intention  to  prevent  its  application."  1 
Jarman,  580;  Morgan  v.  Morgan,  14 
Beav.  82  ;  Hinves  v.  Hinves,  3  Hare,  612, 
613;  Lewin  Trusts  (5th  Eng.  ed.),  245, 
246;  Craig  v.  "Wheeler,  29  L.  J.  Ch.  374. 
"  A  direction  to  renew  or  keep  in  repair ; 
Crowe  V.  Crisford,  17  Beav.  507 ;  or  to 
demise ;  Hind  v.  Selby,  22  Beav.  373 ; 
leaseholds,  points  to  enjoyment  in  specie; 
and  where  after  a  bequest  of  a  residue  for 
life  there  is  an  express  trust  for  conversion 
at  a  specified  period,  it  will  be  inferred  that 
no  conversion  is  to  take  place  previously  to 
that  period,  and  the  tenant  for  life,  there- 
fore, takes  the  income  in  specie;  Alcock  v. 
Sloper,  2  My.  &  K.  699  ;  Hunt  v.  Scott,  1 
De  G.  &  S.  219 ;  Daniel  v.  Warren,  2  Y. 
&  Coll.  C.  C.  290  ;  Harvey  v.  Harvey,  5 
Beav.  134 ;  so,  also,  where  there  is  a 
power  to  sell  generally ;  Burton  v.  Mount, 
2  De  G.  &  S.  383  ;  Bowden  v.  Bowden,  17 
Sim.  65  ;  Skirving  v.  Williams,  24  Beav. 
275 ;  but  see  Jebb  v.  Tugwell,  20  Beav. 
84 ;  and  a  fortiori  where  there  is  a  direction 
not  to  sell  except  with  consent ;  Hinves  u. 
Hinves,  3  Hare,  609  ;  EUis  v.  Eden,  23 
Beav.  543 ;  or  a  direction  is  given  either  to 
sell  or  not ;  Simpson  v.  Lester,  4  Jur.  N. 
S.  1269  ;  or  to  postpone  the  sale.  Johnson 
V.  Moore,  27  L.  J.  Ch.  453.  But  a  direc-  ' 
tion  to  convert  certain  specific  parts  of  the 
personal  estate  does  not  imply  that  the 
residuary  estate  is  not  to  be  converted; 
Cafe  V.  Bent,  5  Hare,  34  ;  Morgan  v.  Mor- 
gan, 14  Beav.  85,  86  ;  Hood  v.  Clapham, 
19  Beav.  90  ;  neither  does  a  direction  to 
sell  the  residuary  personal  estate  for  pay- 
of  debts  and  legacies  imply  that  it  ig  to  be 
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But  in  Parrott  v.  Worsfold,  (e)  wliere  a  testator,  reciting  that 
he  had  1,600Z.  five  per  cents.,  gave  it  to  A.  and  then  gave  to  B. 


sold  for  no  other  purpose  ;  since  a  sale  for 
the  purpose  of  making  those  payments  is 
no  more  than  the  law  itself  would  order  in 
the  common  course  of  administration  with- 
out an  express  direction.  Caldecott  v. 
Caldecott,  1  T.  &  Coll.  C.  C.  312 ;  Suther- 
land V.  Cooke,  1  Coll.  498;  Johnson  v. 
Johnson,  2  CoE.  441.  A  power  to  vary 
securities,  though  an  insufiScient  ground 
for  conversion  in  the  case  of  a  specific  gift ; 
Lord  V.  Godfrey,  4  Madd.  45.5 ;  yet  affords 
a  strong  argument  in  favor  of  a  sale  when 
it  has  reference  to'  a  residuary  bequest. 
Morgan  v.  Morgan,  14  Beav.  85.  Where 
various  items  of  property  are  dealt  with 
together,  the  fact  that  some  of  them  are 
clearly  to  be  enjoyed  in  specie  (and  more 
especially  if  these  be  of  a  kind  which,  ac- 
cording to  the  general  rule,  ought  to  be 
converted),  affords  an  argument  in  favor 
of  the  remaining  items  having  been  also 
intended  to  be  so  enjoyed ;  Bethune  v. 
Kennedy,  1  Myl.  &  Cr.  114;  Burton  </. 
Mount,  2  De  G.  &  S.  383 ;  Simpson  v. 
Earles,  11  Jur.  958 ;  18  L.  J.  Ch.[22,  V.  C. 
Wigram ;  Howe  v.  Howe,  14  Jur.  359,  V. 
C.  Knight  Bruce ;  Cotton  v.  Cotton,  14  Jur. 
950  ;  Booth  v.  Caulton,  7  Jur.  N.  S.  207  ; 
Holgate  V.  Jennings,  24  Beav.  623  ;  an 
argument,  however,  which  requires  other 
corroborative  circumstances  to  render  it 
conclusive."  Howe  v.  Earl  of  Dartmouth, 
7  Ves.  137 ;  Blann  v.  Bell,  5  De  G.  &  S. 
658;  S.  C.  2  De  G.,  M.  &  G.  775.  "An 
intention  that  the  tenant  for  life  shall  en- 
joy the  property  in  specie  is  sometimes 
collected  from  the  circumstance  that  the 
terms  of  the  gift  over  point  to  the  very 
property  at  the  testator's  death."  1  Jar- 
man,  581  ;  Collins  v.  Collins,  2  Myl.  &  K. 
703  ;  Pickering  v.  Pickering,  2  Beav.  31 ; 
S.  C.  4  Myl.  &  Cr.  289 ;  Hubbard  u.  Young, 
10  Beav.  203  ;  Harris  v.  Poyner,  1  Drew. 
174;  Pickup  v.  Atkinson,  4  Hare,  624; 
Cafe  V.  Bent,  5  Hare,  24 ;  Preston  v.  Mel- 
ville, 15  Sim.  35.    See,  also,  Goodenough 


V.  Tremamondo,  2  Beav.  512;  Marshall 
V.  Bremner,  2  Sm.  &  G.  237 ;  Crowe  v. 
Crisford,  17  Beav.  507  ;  Skirving  v.  Wil- 
liams, 24  Beav.  275 ;  Sir  J.  Leach  in  Al- 
cock  V.  Sloper,  2  My.  &  K.  699 ;  Neville 
V.  Portescue,  16  Sim.  333;  Johnson  v. 
Johnson,  2  Coll.  441 ;  Pryer  v.  Buttar,  8 
Sim.  442  ;  Benn  v.  Dixon,  10  Sim.  636 ; 
Chambers  v.  Chambers,  15  Sim.  183; 
Smith  V.  Pugh,  6  Jur.  701  ;  Lichfield  u. 
Baker,  2  Beav.  481 ;  13  Beav.  437  ; 
Thornton  u.  Ellis,  15  Beav.  193;  Calde- 
cott V.  Caldecott,  1  Y.  &  Coll.  C.  C.  737. 
"  A  direction  not  to  sell  a  perishable  chat- 
tel under  a  stated  sum  does  not  appear 
necessarily  to  denote  any  intention  on  the 
testator's  part  to  alter  the  relative  rights 
of  tenants  for  life  and  remainderman,  as 
settled  by  the  general  rule ;  but  only  to 
limit  the  discretion  which  the  trustees 
would  otherwise  possess  in  carrying  out 
the  sale ;  so  that  if  no  sale  can  be  effected 
on  the  specified  terms,  the  tenant  for  life 
will  not  be  entitled  to  the  entire  produce.'' 
Arnold  u.  Ennis,  2  Ir.  Ch.  E.  601 ;  Gib- 
son V.  Bott,  7  "Ves.  89 ;  1  Jarman,  583. 
"  Sometimes  a  testator  combines  with  the 
•general  words  of  a  residuary  clause,  an 
enumeration  of  certain  species  of  property, 
thus  raising  the  question,  whether  the 
enumeration  is  to  be  considered  as  taking 
the  specified  property  out  of  the  rule  ap- 
plicable to  the  general  residue.  There  is 
great  authority  for  saying  that  such  enu- 
meration of  particulars,  unless  it  is  enough 
to  make  the  bequest  properly  '  specific,' 
is  insufficient  of  itself  to  prevent  the  oper- 
ation of  the  rule."  1  Jarman,  584  ;  Stir- 
ling V.  Lydiard,  3  Atk.  199  ;  Mills  v.  Mills, 
7  Sim.  508;  House  v.  Way,  18  L.  J.  Ch. 
22;  12  Jur.  959;  Cotton  v.  Cotton,  14 
Jur.  950;  James  v.  Gammon,  15  L.  J.  Ch. 
217;  Simpson  v.  Earles,  11  Jur.  920; 
Pickup  V.  Atkinson,  4  Hare,  628 ;  Morgan 
d.  Morgan,  14  Beav.  72 ;  Craig  v.  Wheel- 
er, 29    L.   J.   Ch.    374;    Sutherland    ». 


(c)  I  Jac.  &  W.  594. 
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all  other  his  stocks  that  he  might  be  possessed  of  at  the  time  of  his 
death..  Sir  Thomas  Plumer  M.  R.  held  that  the  latter  bequest 
was  not  specific ;  for  that  the  gift  comprehended  all  the  stock  that 
he  might  subsequently  acquire,  and  if  he  had  sold  out  and  bought 
more,  that  would  have  been  included ;  (d')  and  his  honor  observed, 
that  although  the  word  "  my  "  is  evidence  of  the  legacy  being 
specific,  where  the  particular  stock  is  also  referred  to,  yet  it  is  not 
enough  alone.  So  in  Dummer  v.  Pitcher,  (e)  a  testator,  before 
making  his  will,  transferred  two  sums  of  four  per  cents,  and  five 
per  cents.,  which  were  then  the  whole  of  his  funded  property,  into 
the  joint  names  of  himself  and  his  wife.  By  his  will  he  gave  his 
leasehold  houses  and  all  his  funded  property  or  estate  of  what  kind 
soever,  to  trustees,  in  trust  for  his  wife  for  life,  and  after  her  de- 
cease, in  trust  (amongst  other  things)  to  pay  certain  legacies  of 
four  per  cent,  stock,  amounting  within  50Z.  to  the  stock  of  that 
description  which  he  had  so  transferred  ;  and  he  gave  the  residue 
of  his  estate  to  A.  and  B.  He  afterwards  purchased  further  sums 
of  five  per  cents,  in  the  names  of  himself  and  his  wife,  and  died  in 
her  lifetime,  having  no  stock  except  that  before  mentioned,  exclu- 
sive of  which  his  property  was  not  sufiicient  to  pay  his  legacies. 
And  it  was  held  by  Sir  L.  Shadwell  V.  C.  and  afterwards  by 
Lord  Brougham,  that  the  wife,  on  her  husband's  death,  became 
absolutely  entitled,  by  survivorship,  to  the  stock  standing  in  the 
joint  names,  whether  transferred  before  or  after  the  date  of  the 
will ;  and  that  the  bequest  of  the  testator's  funded  property  was 
not  sufficiently  specific,  *  or  pointing  to  the  stock  which  thus  be- 

Cooke,  1  Coll.  504 ;  Bethune  v.  Kennedy,  property  immediately,  at  least  not  so  as  to 

1  Myl.  &  Cr.  114;  Vaughan  d.  Buck,   I  enable  him  to  assign  or  surrender  It;  for 

Phil.  75  ;  Oakes  v.  Sirachey,  13  Sim.  414;  the  chance  of  renewal  for  the  benefit  of 

Hubbard  v.  Young,  10  Beav.  203  ;  Mills  the  remainderman  would  be  thereby  lost, 

V,  Brown,  21  Beav.  1 ;  Lewin  Trusts  (5th  and  it  seems  that  on  this  account  the  court 

Eng.  ed.),  245.     "  If  wasting  property  (as  of  chancery  would  set  aside  the  sale  or 

leaseholds),  bequeathed  in  specie  be  con-  surrender."    Harvey  v.  Harvey,  5  Beav. 

verted  into  a  permanent  fund,  with  the  134 ;  1  Jarman,  586  ;  Lewin  Trusts  (5tli 

consent  of  the  tenant  for  life,  and  he  sur-  Eng.  ed.),  245.    "It  may  here  be  added, 

vives  the  period  when  the  leaseholds  would  that  a  tenant  for  life  in  specie  of  a  share 

have  expired,  the  capital  of  the  permanent  in  a  partnership  has  been  held  not  entitled 

fund  will  become  the  absolute  property  of  to  the  increase  of  the  capital  made  during 

the  tenant  for  life."    Phillips  v.  Serjent,  7  his  life."     1   Jarman,   686  ;    Mousley  v. 

Hare,  33  ;  Re  Beaufoy's  Estate,  1  Sm.  &  Carr,  4  Beav.  49.] 

G.  20;  1  Jarman,  586.    "  But  a  lease,  in        (d)  But  see  post,  1166.     [See  Corbin  v. 

which  the  tenant  for  life  is  cestui  que  vie,  Mills,  19  Grattan,  438.] 
would  practically  not  become  his  absolute        (e)  5  Sim.  35  ;  2  My.  &  K.  262. 
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came  her  property,  to  put  her  to  her  election  to  take  under  the 
will.  (/)  So  in  Auther  v.  Auther,  (t?)  a  legacy  of  10,000Z.  con- 
sols "now  standing  in  my  name,"  was  held  not  to  be  specific;  in- 
asmuch as  the  context  showed  that  the  testator  meant  to  use  the 
words  as  designating  the  value  of  10,000Z.  consols,  and  not  the  sum 
itself. 

It  must  further  be  observed,  that  the  mere  possession  by  the 
testator,  at  the  date  of  his  will,  of  stock,  &c.  of  equal  or  larger 
amount  than  the  legacy,  will  not  make  the  bequest  specific,  when 
it  is  given  generally  of  stocks  or  annuities,  (Ji)  or  of  stocks  or  an- 
nuities in  particular  funds,  (i)  without  further  explanation^;  for 
the  testator  might  mean  only  to  direct  his  executor  to  purchase 
with  his  general  estate  so  much  stock,  &c.  in  the  fund  described  ; 
and  therefore  that  clear  intention,  which  (as  it  has  before  been 
observed)  (y)  is  requisite  for  making  a  legacy  specific,  does  not 
here  exist.  (Jc)  If,  indeed,  it  clearly  appears  from  the  context, 
that  the  testator  meant  to  bequeath  the  identical  stock,  &c.  he 
was  possessed  of  at  the  date  of  the  will,  such  manifest  intention 
will  render  the  legacy  specific,  although  the  testator  has  not  ex- 
pressly declared  such  intention,  nor  expressly  referred  to  the  stock. 
Thus,  if  a  person  having  1,000Z.  three  per  cent,  consols,  bequeath 
1,000Z.  three  per  cent,  consols  to  trustees,  in  trust  to  sell  for  the 
benefit  of  the  legatee,  the  *  bequest  will  be.  specific ;  the  intention 
being  manifest,  not  conjectural,  from  the  direction  to  sell  three 
per  cent,  consols,  that  the  testator  referred  to  the  stock  he  then 
had.  (0 

(/)  See,  also,  Laurie  v.  Glutton,   15  Avelyn  «.  Ward,  1  Ves.  sen. 424;  Jeffreys 

Beav.  131,  144.  v.  Jeffreys,  3  Atk.  120. 

(g)  13  Sim.  422.  [j)  Ante,  1160. 

(A)  Partridge  v.  Partridge,  Ca«.  temp.  (h)    See   further    illustrations    of   the 

Talb.  226  ;  Simmons  v.  Vallance,  2  Bro.  same  principle  applied  to  India  bonds,  in 

C.  C.  345 ;  Webster  v.  Hale,  8  Ves.  410 ;  Sleech   o.    Thorington,  2  Tes.   sen.  562, 

Wilson  t).  Brownsmith,  9  Ves.  180.     See,  563;  Gillaume  v.  Adderley,  15  Ves.  385, 

also,  Johnson   ;;.  Johnson,  14  Sim.  313.  389  ;  and  to  canal  shares,  in  Robinson  v. 

But  see  Stafford  v.  Horton,  1  Bro.  C.  C.  Addison,  2  Beav.  515.     [See  Brundage  v. 

482  ;   [Tifft  v.  Porter,  8  N.  Y.  516 ;  Davis  Brundage,  60  N.  Y.  548  ;  Tifft  v.  Porter, 

u.    Cain,    1    Ired.   Eq.   309;   McGuire  v.  8  N.  Y.  516.] 

Evans,  5  Ired.  Eq.  269.]  (I)  Ashton  v.  Ashton,  Gas.  temp.  Talb. 

•  (i)  Purse    v.    Snaplin,    1    Atk.    415;  152;  S.  C.  3  P.  Wms.  384;  Simmons  v. 

Bronsdon  v.  Winter,  Ambl.  57 ;  Bishop  of  Vallance,  4  Bro.  G.  C.  347  ;  1  Eop.  Leg. 

Peterborough  v.  Mortlock,  1  Bro.   G.  C.  181,  3d  ed.    Tor  a  further  instance,  see 

565 ;  Webster  v.  Hale,  8  Ves.  410;  Sibley  Sleech  v.  Thorington,  2  Ves.  sen.  561, 564. 

V.  Perry,  7  Ves.  523,  529,  530.    But  see  See,  also,  Mullins  v.  Smith,  1  Dr.  &  Sm. 
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In  Hayes  v.  Hayes,  (m)  a  testator  gave  to  his  wife,  Fanny 
Hayes,  the  interest  of  all  his  property  in  the  public  funds  during 
her  life,  the  principal  being  placed  in  the  names  of  the  undermen- 
tioned trustees  for  that  purpose ;  and  he  also  gave  to  his  wife  all 
his  other  property  which  he  might  be  possessed  of  at  his  decease, 
after  paying  his  funeral  expenses  and  debts,  part  of  his  funded 
property  being  applied  for  that  purpose,  if  necessary.  On  the 
death  of  his  wife  he  gave  to  his  daughter,  Jane  Hayes,  200Z.  stock 
three  per  cent.  Reduced  Annuities,  and  to  two  other  persons,  501. 
three  per  cent.  Reduced  Annuities  respectively,  and  to  his  son  the 
residue  of  his  property,  after  payiijg  those  legacies ;  and  he  ap- 
pointed two  persons  his  executors  and  trustees.  At  the  date  of  his 
will  the  testator  had  TOOL  three  per  cent.  Reduced  Annuities,  but 
he  afterwards  sold  out  that  stock,  and  invested  part  of  the  produce 
on  mortgage.  It  was  held  by  Lord  Langdale  M.  R.  that  the  gift 
to  Fanny  Hayes  of  the  interest  of  the  testator's  property  in  the 
funds  was  specific,  and  was  consequently  adeemed  by  the  sale  of 
the  stock,  but  that  the  other  legacies  were  general,  and  that 
Fanny  Hayes  took  only  a  life  interest  in  the  testator's  residuary 
estate. 

Again,  when  a  legacy  is  given  out  of  a  particular  stock,  of  which 
the  testator  was  possessed  at  the  date  of  the  will,  without  anything 
expressive  of  the  testator's  intention,  as  where  the  bequest  is  of 
"  1,000?.  out  of  my  Reduced  Bank  Annuities  three  per  cents.",  the 
legacy  will  not  be  specific,  (n)  but  a  demonstrative  legacy  as  above 
described,  (o)  Where,  *  indeed,  a  clear  intention  appears,  upon 
other  parts  of  the  will,  that  the  testator  intended  to  bequeath  so 

204;  Hill  v.  Hill,  U  Jur.  N.  S.  806.     [A  6  Pick.  48;  Walton  v.  Walton,  7  John. 

testator  gave  to  his  wife  "  the  whole  of  my  Ch.  258.    The  change  of  a  specific  be- 

stock  in  the  H.  bank,  amounting  to  $6,000,  qnest  into  a  different  fund  does  not  defeat 

and  in  case  I  should  sell  or  dispose  of  the  it ;  Gardner  v.  Printup,  2  Barb.  83  ;  Wal- 

bank  stock  aforesaid,  I  give  her  $6,000  in  ton  v.  Walton,  7  John.  Ch.  258  ;   nor  its 

cash,  provided,"  &c.  "  to  have  and  to  hold,  conversion    into    money  in    some   cases. 

&c.  together  with  the  bank  stock  or  $6,000  Hammond  v.  Hammond,  3  Bland,  306.] 

in  cash,  in  her  own  right  forever,  provided,  (m)  1  Keen,  97. 

&c. ;  otherwise  it  is  to  go  to  my  hcirs-at-  (n)  Kirby  v.  Potter,  4  Ves.  748  ;  Deane 

law."     At  the  time  of  making  the  will  v.  Test,  9  Ves.  146,  152  ;  [Gilmer  v.  Gil- 

the  testator  owned  sixty  shares  of  the  bank  mer,  42  Ala.  9.] 

stock,  amounting  to  $6,000,  and  at  the  time  (o)  Ante,  1159  ;  1  Rop.  Leg.  192,  3d  ed. ; 

of  his  decease,  ninety-six  shares.     The  be-  Rogers  w.  Clarke,  1  Coop.  376.   So,  where 

quest  of  the  stock  was  held  to  be  a  specific  the  testator  gives  an  annuity  "Jrom  my 

legacy  of  the  sixty  shares.    Foote,  appel-  funded  property."    Attwater  v.  Attwater, 

lant,  22  Pick.  299  ;  White  v.  Winchester,  18  Beav.  330. 
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■mu,cli  of  the  identical  stock  or  annuities  which  he  had,  the  legacy 
will  be  considered  specific,  (jo) 

So  where  a  sum  certain  is  given,  and  the  stock,  &c.  in  which  it 
is  invested  at  the  time  of  making  the  bequest,  is  described  in  the 
will,  that  circumstance  alone  will  not  make  the  legacy  specific. 
As,  where  the  bequest  is  "  to  B.,  the  sum  of  12,000L  of  mj  funded 
property,  to  be  transferred  in  his  name,  or  as  it  shall  appear  most 
beneficial  for  his  interest,  by  my  executor."  (g') 

But  there  is,  it  seems,  a  distinction  between  a  bequest  of  money 
out  of  stock,  and  a  bequest  of  stock  out  of  stock.  Thus,  where  a 
testatrix  bequeathed  the  suni  of  4,000Z.  capital  stock  in  the  3?.  per 
cent,  consols,  or  in  whatever  of  the  government  funds  the  same 
shall  be  found-  invested,  it  was  held  by  K.  Bruce  V.  C.  that  this 
was  a  specific  legacy,  (r) 

In  Parrdtt  v.  Worsfold,  (s)  Sir  Thomas  Plumer  appeared  to  be 
of  opinion,  that  a  \vill  made  now  cannot  contain  a  specific  bequest 
of  wliat  may  be  bought  hereafter  ;  and  he  observed,  that  the  ordi- 
nary criterion  of  a  specific  bequest  is,  that  it  is  liable  to  ademp- 
tion. (^)  But  in  a  later  case  it  was  determined,  that  there  may  be 
a  specific  bequest  of  stock,  of  which  a  testator  is  not  possessed,  at 
the  making  of  his  will,  but  of  which  he  mai/  be  possessed  at  his 
death,  (u)     *  So  where  a  testator  bequeathed  the  dividends,  &c. 

(p)  Drinkwater  v.  Falconer,  2  Ves.  sen.  [Hone  v.  Kent,  •  N.  Y.  390.]     See,  also, 

623  ;  Morley  v.  Bird,  3  Ves.  628,  631.    See  the  judgment  of  Lord  Cottenham,  in  Be- 

Townsend  u.  Martin,  7  Hare,' 471;  [Par-  thune   •■    Kennedy,  post,  1174,  1175;  [In 

kinson  v.  Parkinson,  2  Bradf.  Sur.  77.    As  Bothamley  v.  Sherson,  L.  K.  20  Eq.  Cas. 

to  the  intention,  see  post,  1170,  note  {x.)]  309,  Sir  G.  JesseU  M.  K.  said :  "  If  a  tes- 

[q]  Lambert  u.  Lambert,  11  Ves.  607.  tator  gives  •  the  black  horses -which  I  now 

See,  also",  for  another  instance,  Raymond  have,'  or  '  the  black  horses  of  which  I  shall 

V.  Broadbelt,  5  Ves.  199,  and  Gillaume  v.  be  possessed  at  the  time  of  my  death;'  or 

Adderley,  15'  Ves.  885  ;  and  see,  further,  at  any  other  specified  time,  the  gift  satis- 

Danvers  V.  Manning,  2  Bro.  C.  C.  18  ;  S.  fies   the   definition   of   a   specific    legacy. 

C.  1  Cox,  203  ;  Roberts  u.  Pocock,  4  Ves.  There  is  the  very  singular  case  of  Stewart 

159.;  Le  Grice  t).  Finch,  3  Meriv.  50  ;  Oli-  v.Denton,  4  Doug.  219,  where  the  gift  was 

ver  V.  Oliver,  L.  K.  11  Eq.  Cas.  506 ;  [Har-  of  '  any  stock  in  trade  of  wines  and  spirit- 

per  V.  Bibb,  47  Ala.  547.]  ous  liquors,  which  I  shall  be  possessed  of 

(r)  Hosking  v.  NiohoUs,  1  Y.  &  Cojl.  C.  at  the  time  of  my  death.'    That  was  held 

C.  478.  to  be  specific.    Again,  in  the  case  of  Fon- 

(s)  1  Jac.  &  W.  601 ;  ante,  1163.  taine  v.  Tyler,  9  Price,  98,  Chief  Baron 

(t)  See,  also,  7  Ves.  147,  148,  by  Lord  Richards  says:  'A  gift  of  all  the  horses 

Eldon.     See  post,  1175,  by  Lord  Gotten-  which  I  may  have  in  my  stable  at  the  time 

ham,  as  to  the,  true  test.  of  my  death,  would  be  specific'    There- 

{«)  Fontaine   v.    Tyler,  9    Price,  94 ;  fore  the  mere  fact  of  death  being  referred 

Queen's  College  v.  Sutton,  12  Sim.  521 ;  to  as  the  period  for  ascertainment  does  not 
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of  all  stocks  he  should  be  entitled  to,  at  the  time  of  his  decease, 
in  the  public  funds ;  and  he  had  10,000Z.  consols  at  his  death ;  it 
was  held  that  this  was  a  specific  bequest  of  that  sum.  (x) 

It  has  been  decided,  after  much  consideration,  that  evidence  of 
Admissi-  ^^  State  of  the  funded  property  of  the  testator  may  be 
biiity  of       resorted  to,  in  order  to  determine  whether  a  bequest  of 

evidence  as  '  _  _  ■*■ 

to  whether    stock  is  specific  or  pecuniary.     In  the  Attorney  General 

bequests  of 

stock  are  V.  Grote,  («/)  a  legacy  of  "lOOL  Long  Annuities  stock," 
speci  c.  ^^^  \iQ\di  by  Lord  Eldon  (reversing  the  decision  of  Sir 
W.  Grant),  (a)  to  be  pecuniary  and  not  specific ;  his  lordship 
coming  to  that  conclusion  upon  the  context  of  the  will  and  the 
terms  of  the  gift,  as  compared  with  those  of  the  other  bequests 
and  upon  evidence  of  the  state  of  the  funded  property.  Again,  in 
Boys  V.Williams,  (a)  a  testatrix,  by  a  codicil,  gave  "to  A.  and  M. 
50Z.  each  of  Bank  Long  Annuities,  now  standing  in  my  name." 
At  the  date  of  the  codicil  and  at  her  death,  she  possessed  Long 
Annuities  sufficient  to  answer  this  bequest  specifically,  but  not 
also  to  satisfy  certain  legacies  charged  by  the  other  testamentary 
papers  upon  the  same  stock.  Evidence  as  to  the  state  and  value 
of  the  testatrix's  property  in  the  funds  at  those  respective  times 
was  admitted  by  Lord  Brougham,  (reversing  the  decision  of.  Sir 
L.  Shadwell  V.  C.  (6)  On  the  effect  of  that  evidence,  and  the 
language  of  the  testamentary  papers  taken  together,  the  bequests 
to  A.  and  M.  were  held  by  his  lordship  not  to  be  specific,  but  mere 
pecuniary  legacies,  intended  to  be  charged  on  the  stock  in  ques- 
tion, (c) 

*  A  debt  due  to  the  testator  may  be  specifically  bequeathed ;  as 
Debts  and  where  there  is  a  bequest  of  "  the  money  now  owing  to 
securities,     me  from  A.,"  (c?)  or  "  the  money  due  to  me  on  the  bond 

make  the  gift  less  specific ;  and  those  cases  (y)  2  Russ.  &  My.  699. 

get  rid  of  the  observations  made  by  Sir  (2)  3  Meriv.  316. 

Thomas  Plumer,  in  the  case  of  Parrott  v.  (a)  2  Russ.  &  My.  689. 

Worsfold,  1  Jac.  &  W.  594,  that  a  specific  (6)  3  Sim.  563. 

legacy   must    necessarily  be    subject    to  (c)  See,  also,  Collison  v.  Curling,  9  CI. 

ademption.    That  cannot,  of  course,  be  &  Fin.  88;   Warren  v.   Postlethwaite,  2 

so  when  the  time  of  the  death  is  the  time  Coll.  116, 121  ;  Innes  v.  Sayer,  3  Mac.  & 

for  the  ascertainment,  and  there  is  no  pe-  G.  606  ;  Horwood  v.  Griffith,  4  De  Q.,  M. 

riod  at  which  the  ademption    can   take  &  G.  700. 

place.    It  is  not  necessary,  therefore,  that  {d)  Ellis  v.  Walker,  Ambl.  309;  Dun- 

a  specific  bequest  should  be  subject  to  can  v.  Duncan,  27  Beav.  386.     [The  be- 

ademption."]  quest  of  money,  which  shall  be  received 

(x)  Stephenson  v.  Dowson,  3  Beav.  342.  under  the  decree  in  a  certain  suit,  is  a  spe- 
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of  A.,"  or  "  my  mortgage,"  (e)  or  "  the  interest  of  7,000L  secured 
on  mortgage  of  an  estate  at  W.,  in  the  county  of  N.,  belonging  to 
R.  T.,"  (/)  or  '■'•my  East  India  bonds,"  {£)  or  "my  note  owing 
from  A."  (A)  Or  where  the  testator,  reciting  that  he.  is  possessed 
of  about  7,0001.  navy  bills,  gives  the  same  to  his  executor,  to  re- 
ceive the  interest,  and  lay  out  the  same  in  the  funds,  to  such  uses 
as  his  daughter  shall  appoint.  (*')  So  where  the  testator  be- 
queathed to  his  sister  "the  interest  arising  from  her  husband's 
bond  to  me  for  principal  3,500L  sterling,  for  life,  to  her  separate 
use,  amounting  to  1151.  sterling  per  annum,"  and  on  her  decease 
of  his  sister,  the  principal  of  the  said  bond  to  her  four  daughters, 
to  be  equally  divided  amongst  them.  Lord  Thurlow  decided  that 
the  bond  was  specifically  given.  (^) 

Again,  where  the  bequest  was  "  to  my  granddaughter  the  sum 
of  40Z.,  being  part  of  a  debt  due  to  me  for  rent  from  A.,  she  allow- 
ing what  charges  shall  be  expended  in  getting  the  same.  Item,  I 
bequeath  to  my  grandsons,  C.  and  D.,  the  rest  and  residue  of  what 
is  due  to  me  from  the  said  A.,  which  is  about  40Z.  more,  in  equal 
shares,  and  they  allowing  charges  as  aforesaid  ;  "  these  were  held 
specific  legacies.  (Z)  So  a  *  legacy  of  "  1,000?.  being  some  part 
of  moneys  received  from  my  debtor,  Mrs.  A.  G.,  deceased,  but  not 
remitted  to  me,"  was  held  specific,  (m)  So  a  gift  to  A.  B.  of 
"  the  sum  of  100?.,  which  said  sum  is  owing  to  me  by  bond  from 

cific   bequest.    Chase  v.  Lockerman,   11  (g)  Sleech  v.  Thorington,  2  Ves.  sen. 

Gill  &  J.  185.     So  a  bequest  of  "  all  the  562,  563. 

amount  of  moneys  and  interest  that  may  (A)  Drinkwater  v.  Falconer,  2  Ves.  sen. 

be  recovered  of  and  from  Dr.  Kirker,  for  623.     So  where  the  legacy  is  of  "  all  such 

the  purchase  of  the  Penrose  estate ;  "  Gil-  sums  of  money  as  my  executors  may,  after 

braith  v.   Winter,    10   Ohio,   64 ;   or   the  my  death,  receive  on  the  interest  note  given 

avails  of  a  certain  bond  and  mortgage,  to  me  by  Messrs.  C,  bankrupts,  &c."  it  is 

Gardner  v.  Printup,  2   Barb.   83.     So,  a  specific.     Fryer  v.  Morris,  9  Ves.  360. 

bequest  of  "  all  the  money  due  on  a  bond  (?)  Pitt  v.  Camelford,  3  Bro.  C.  C.  160. 

against  P.  &  I."  Is  specific.    Stout  u.  Hart,  (k)  Ashburner  v.  M'Guire,  2  Bro.  C.  C. 

2   Halst.  414.    See  Enders  v.  Enders,  2  108 ;  1  Rop.  Leg.  200,  3d  ed.    This  case 

Barb.  362 ;  Gallaher  v.  Gallaher,  6  Watts,  has  been  followed  by  Chaworth  v.  Beech, 

473  ;  Giddings  v.   Seward,  16  N.  Y.  365 ;  4  Ves.  555 ;  Innes  v.  Johnson,  4  Ves.  568 ; 

Walls  V.  Stewart,  16  Penn.  St.  275,  281.]  Stanley  v.  Potter,  2  Cox,  180.    But  see 

(e)  Sidebotham  u.  Watson,   11   Hare,  Coleman  «.  Coleman,  2  Ves.  jr.  639. 

170.    But  where  a  sum  of  money  is  given,  (I)  Ford  v.  Fleming,  1  Bq.  Cas.  Abr. 

and  the  mortgage  is  merely  mentioned  as  302,  pi.  3  ;  S.  C.  3  P.  Wms.  469 ;  1  Bop. 

descriptive  of  the   then   situation  of  the  Leg.  204,  3d  ed. 

money,  the  legacy  is  general.    Le  Grice  v.  (m)  Nelson  v.  Garter,  5  Sm.  530.     See, 

Finch,  3  Meriv.  50.  also,  Basan  v.  Brandon,  8  Sim.  171. 


(/)  Gardner  v.  Hatton,  6  Sim.  93. 
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her  father,"  was  held  to  be  a  specific,  and  not  a  demonstrative 
legacy,  (ji) 

But  where  a  legacy  is  bequeathed  out  of  a  debt,  it  will  not, 
generally  speaking,  be  a  regular  specific  legacy,  but  a  bequest,  in 
the  nature  of  a  specific  legacy  or  a  demonstrative  legacy,  according 
to  the  distinctions  already  stated,  with  regard  to  legacies  out  of 
a  particular  stock,  (o)  Such  legacies,  therefore,  are  in  one  sense 
only  specific,  viz,  that  against  all  other  general  legatees  they  have 
a  precedency  of  payment  out  of  the  debt  or  security ;  but  in 
another  sense  they  are  general,  since,  if  the  debt  be  not  in  exist- 
ence at  the  testator's  death,  or  if  it  be  insufiicient  to  pay  the 
legacies,  the  legatees  will  be  entitled  to  satisfaction  out  of  the 
general  estate  of  the  testator,  (p)  This  general  rule  is  obviously, 
as  in  the  case  of  a  legacy  out  of  stock,  subject  to  be  controlled  by 
the  manifest  intention  of  the  testator  to  bequeath  so  much  of  the 
identical  debt,  (g) 

2.  Bequests  2.  Bequests  connected  with  the  realty.  Every  devise 
SThe*^  of  land  is  specific ;  (r)  and  so  a  bequest  of  a  lease  for 
realty.  years  of  a  farm,  (s)  or  of  tithes,  (i)  is  a  specific  legacy. 
*  So  a  bequest  of  a  rent  out  of  a  term  of  years  is  specific ;  as 
where  the  testator  bequeathed  40Z.  a  year  to  A.  for  life,  out  of 
his  chattel  estate  at  Kenn,  and  101.  a  year  to  B.  for  life,  out  of  the 
same  estate,  which  he  gave  to  C. ;  these  several  bequests  were 
held  specific,  (u)  But  if  it  be  apparent  that  the  testator's  mean- 
ing is  to  give  the  legatee  an  annuity  at  all  events,  the  legacy  will 

(n)  Davies  v.  Morgan,  1  Beav.  405.  man  v.  Brigden,  4  Mass.  150,  153  ;  Healey 

(o)  ^n<e,  1164,  1165;  Campbell  v.  Gra-  v.  Toppan,  45  N.  H.  243;  Humes  v. 
ham,  1  Russ.  &  My.  453.  A  bequest  of  Wood,  8  Pick.  478 ;  "Walker  v.  Parker,  13 
10,OOOZ.  sterling,  "being  my  share  of  the  Peters,  166.]  But  it  has  been  lately  con- 
capital  now  engaged  in  the  banking  busi-  sidered  that  since  the  wills  act  (1  Vict.  c. 
ness,"  was  held  by  Eomilly  M.  E.  to  be  a  26),  a  residuary  devise  of  real  estate  is 
demonstrative  legacy.  Sparrow  v.  Josse-  not  specific.  Dady  v.  Hartridge,  2  Dr.  & 
lyn,  16  Beav.  135.  Sm.  236.     See  post,  pt.  iv.  bk.  i.  ch.  ii. 

(p)  1  Kop.  Leg.  213,  3d  ed.     For  ex-  §  i. 
amples,  see  Roberts  «.  Pocock,  4  Ves.  150;        (s)  Long  v.  Short,  1  P.  Wms.  403. 
Smith  V.  Fitzgerald,  3  Yes.  &  B.  5  ;  Acton         (t)  Eudstone  v.  Anderson,  2  Ves.  sen. 

w.  Acton,  1  Meriv.  178;  ante,  1159,  note  418;  Home  v.   Medcraft,   1   Bro.  C.   C. 

(<?)•  263. 

(q)  Badrick  v.  Stevens,  3  Bro.  C.  C.        («)  Long  v.  Short,   1   P.  Wms.   403 ; 

431 ;  [ShoU  V.  Sholl,  5  Barb.  312.  and   see   the  extract   from   Reg.  Lib. 

(r)  Forrester   v.    Leigh,   Ambl.    173;  Cox's  note.     See,  also,  11  CI.  &  Fin.  508, 

[Wallace  v.  Wallace,  23  N.  H.  154;  Wy-  by  Lord  Cottenham. 
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be  a  general  one,  though  it  is  directed  to  be  paid  out  of  an  estate 
or  the  rents  of  it ;  consequently,  though  the  fund,  out  of  which 
the  legacy  is  directed  to  be  paid,  should  fail,  the  legatee  will  be 
entitled  to  have  his  legacy  made  good  out  of  the  general  personal 
estate,  (x) 

So  if,  instead  of  an  annuity,  a  gross  sum  be  given  out  of  a 
term  or  estate,  it  would  seem  that  such  bequest  would  operate 
as  a  charge  only  on  the  property  and  be  considered  as  a  demon- 
strative legacy,  i.  e.  the  gift  of  so  much  money,  intended  for  the 
legatee  at  all  events,  with  a  fund  (the  estate)  particularly  re- 
ferred to  for  its  payment;  so  that  if  the  estate  be  not  the  tes- 
tator's property  at  his  death,  the  legacy  will  not  fail,  but  be 
payable  out  of  his  general  assets.  («/)  This  is  another  instance 
of  a  bequest  in  the  nature  of  a  specific  legacy,  or  a  demonstra- 
tive legacy. 

Accordingly,  in  the  case  of  Willox  v.  Rhodes,  (z)  a  testator  gave 
a  number  of  legacies,  adding,  "  I  guarantee  my  estate  at  C.  for 
the  payment  of  the  above  legacies  ;  "  and  in  the  subsequent  part 
of  his  will  he  gave  many  other  legacies.  It  was  holden,  that  the 
first  class  of  legacies  were  not  specific,  and,  failing  the  estate  at 
C,  were  to  be  borne  by  the  general  personal  estate,  (a) 

*  But  though  general  legacies  do  not  become  specific  because 
they  are  charged  upon,  or  payable  out  of  the  proceeds  of  real  es- 
tate, yet  if  the  testator  direct  his  freehold  or  leasehold  estates  to 
be  sold,  and  dispose  of  the  proceeds  in  such  a  form  as  to  evince 
an  intention  to  bequeath  them  specifically,  the  legacy  will  be  prop- 
erly specific.  (5)  So  if  a  testator  simply  charges  his  real  estate 
with  a  sum  of  money,  and  then  bequeaths  the  money  so  charged, 
the  real  estate  alone  is  liable  to  the  payment,  (c)     Again,  if  an- 

(x)  Mann  o.  Copeland,  2  Madd.  223;  (y)  1  Eop.  Leg.   174,3d  ed. ;  Savile  v. 

Vickers   «.  Pound,   6    H.   L.    Cas.    885.  Blacket,  1   P.  Wms.   778 ;  Fowler  v.  Wil- 

[Whether  a  legacy  is  specific  depends  upon  loughby,  2  Sim.  &  Stu.  354 ;  Livesay  v. 

the  intention  of  the  testator,  and  the  in-  Eedfern,  2  Y.  &  Coll.  90. 

dication  of  such  intention  must  be  clear.  (z)  2  Russ.  C.  C.  452. 

Smith  V.  Lampton,  8  Dana,  69;  Briggs  (a)  See  accord.  Creed  u.  Creed,  11  CI. 

V.  Hosford,  22  Pick.  288,  289;  Cogdell  v.  ■&  Fin.  510,  by  Lord  Cottenham. 

Cogdell,    3    Desaus.    373  ;    Bradford    v.  (6)  Page  v.  Leapingwell,  18  Ves.  463  ; 

Haynes,  20  Maine,  107;  Samuel  Walker's  1    Eop.  Leg.   17.5,  3d    ed. ;    William  v. 

Estate,  3  Rawle,  236,  237 ;  Stout !).  Hart,  Hughes,  24  Beav.  474;  Walpole  v.  Ap- 

2  Halst.  422 ;  Walls  v.  Stewart,  16  Penn.  thorp,  L.  E.  4  Eq.  Cas.  37. 

St.  275;  Beall  ti.   Blake,  16   Geo.  119;  (c)  Dickin   .,.  Edwards,  4  Hare,  273, 

Cuthbert  v.  Cuthbert,  3  Yeates,  486.]  276.     See,  also,  24  Beav.  474,  480. 
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nuities  are  given  as  specific  interests  in  the  real  estate,  they  will 
not  be  affected  by  a  general  charge  of  legacies ;  and  if  the  land 
be  sold  for  the  payment  of  the  legacies,  it  must  be  sold  sub- 
ject to  the  annuities,  or  if  sold  discharged  of  them,  the  pro- 
ceeds must  be  subject  to  the  same  liability  ;  inasmuch  as  such 
annuities  are,  as  to  the  real  estates,  entitled  to  priority  over  the 
legacies,  (c?) 

3.  Bequests  contained  in  a  residuary  clause.  The  question, 
3.  Bequests  whether  such  bequests  are  specific  or  general,  may  be- 
in^'residu-  "ome  important,  where  it  is  contended  that  the  bequest 
ary  clause:  js  specific,  SO  as  to  exonerate  the  personal  estate,  which 
is  the  subject  of  it,  from  debts  and  legacies,  and  charge  the  realty 
therewith ;  (e)  or  where  the  personal  estate  so  bequeathed,  com- 
prises property  which  is  wearing  out  rapidly  (such  as  leaseholds 
or  long  annuities),  and  it  is  given  to  one  for  life,  remainder  to 
another,  (e^) 

The  bequest  of  all  a  man's  personal  estate  generally  is  not  spe- 
bequest  of  cific  ;  the  very  terms  of  such  a  disposition  demonstrate 
persoMi  ^^  generality.  (/)  And  the  circumstance  of  the  bequest 
estate:  of  the  general  personal  estate  being  in  the  same  sen- 
tence with  *  that  of  the  real,  the  devise  of  which  is  naturally  spe- 
cific, will  not  be  sufiicient  to  make  it  a  specific  legacy.  (^) 

But  if  a  man,  having  personal  property  at  A.  and  elsewhere, 

(d)  Spong  V.  Spong,  3  Bligh  N.  S.  84 ;  qneath  to  my  friend,  Dr.  J.  D.,  all  my 
S.  C.  1  Dow  &  CI.  365 ;  Creed  v.  Creed,  books,  medicine,  and  shop  furniture,  and 
11  01.  &  Fin.  491,  507;  Conron  w.  Con-  all  the  estate  not  before  devised,  including 
ron,  7  H.  L.  Cas.  168.  [See  Mannox  my  gig,  and  saddle  horses,"  it  was  held 
I/.  Greener,  L.  E.  14  Eq.  Cas.  456,  459,  that  this  was  not  a  general  residuary  de- 
460.]  vise,  but  should  be  construed  to  include 

(e)  See  post,  pt.  iv.  bt.  i.  ch.  ii.  §  i.  only  property  of  the  same  kind  as  the  ar- 
(e^)   [Healey  v.  Toppan,  45  N.  H.  243,     tides   enumerated.    Minor  </.  Dabney,  3 

262.]  Eand.  191.] 

(/)  1   Rop.  Leg.  215,  3d  ed. ;  [Wood-  (?)  7  Ves.  138  ;  [Healey  v.  Toppan,  45 

worth's   Estate,   31    Gal.   595 ;   Fairer   ...  N.  H.  243,  265.     "  The  devise  of  all  the 

Park,  L.  R.  3  Ch.  D.  309.    It  has  been  rest  and  residue  of  the  testator's  estate, 

held  that  a  bequest  of  the  whole  personal  both  personM  and  real,  is  in  no  sense  spe- 

estate  of  the  testator,  or  of  the  residue  cific,  and  is  not,  therefore,  exempt  from 

thereof  after  deducting  specific  legacies,  the  usual  burden  of  residuary  bequests, 

is  a  specific  legacy.    Warley  v.  Warley,  1  namely,  payment  of  debts  and  legacies." 

Bailey  Ch.  397  ;   Godard  v.  Wagner,   1  Wells  J.  in  Wilcox  v.  Wilcox,  13  Allen, 

Strobh.  Eq.  1.    Where  a  testator,   after  256;  Witman  v.  Norton,   6   Binn.  395; 

disposing  of  lands  and  personal  property  Blaney  v.  Blaney,  1  Cush.  107.] 
specifically  by  his  will,  proceeded  :  "  I  be- 
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bequeath  all  his  personal  estate  at  A.  to  a  particular  person,  the 
legacy  is  specific ;  and  if  there  is  a  deficiency  of  assets  to  pay 
other  legacies,  such  a  legatee  shall  not  be  obliged  to  abate  with 
the  other  legatees.  (K)  So  where  the  testator  bequeaths  the  resi- 
due of  all  his*  personal  estate  in  the  island  of  Jamaica,  this  is  a 
specific  legacy ;  (i)  and  so  is  a  bequest  of  all  the  testator's  goods 
and  chattels  in  a  particular  country.  (A) 

A  general  residuary  clause  is  not  the  less  general  because  it  con- 
tains an  enumeration  of  some  of  the  particulars  of  which  fesiduarv 
it  may  consist.  (J)  In  Taylor  v.  Taylor,  Qm)  the  residu-  f^^^  '=™- 
ary  clause  in  a  will  was,  "  As  to  all  my  household  fur-  enumera- 
niture,  implements  of  household,  implements  of  my  trade,  ticular 
stock  in  trade,  cattle,  sheep,  implements  in  husbandry,  '  ^^' 
and  all  the  rest  and  residue  of  my  moneys,  securities  for  money, 
and  personal  estate  whatsoever  and  wheresoever,  not  hereinbefore 
by  me  disposed  of,  I  give  and  bequeath  the  same  and  every  part 
thereof,  unto  my  said  wife  and  my  said  sons,  Thomas  Taylor  and 
Abraham  Taylor,  in  equal  shares  and  proportions  ;  and  I  direct 
that  the  share  or  shares  of  both  or  either  of  my  said  two  sons, 
who  may  be  under  the  age  of  twenty-one  years,  shall  be  employed 
by  my  executors  hereinafter  named,  for  the  benefit  of  such  son  or 
sons  during  his  or  their  minority,  in  such  manner  as  my  said  ex- 
ecutors shall  think  proper."  And  Sir  L.  Shadwell  V.  C.  held 
that  the  *  articles  particularly  named  were  not  specifically  be- 
queathed, but  that  the  testator  merely  meant  to  describe  the  res- 
idue of  which  the  shares  were  given  to  his  sons.  And  his  honor 
observed,  that  supposing  the  things  mentioned  to  be  specifically 
given,  this  would  be  a  direction  that  the  executors  should  employ 
the  sons'  shares  of  those  things,  that  is  to  say,  of  the  cattle,  farm- 
ing implements,  &c.  for  the  benefit  of  his  sons,  which  the  testator 
could  not  intend ;  but  if  the  gift  was  residuary,  then  the  executors 

(h)  Treat.  Eq.  bk.  4,  pt.  1,  ch.  2,  o.  5  ;  v.    Gayre,   2    Vern.    538  ;    Shaftsbury  v. 

Saver  v.  Sayer,  2  Vern.  688 ;  S.  C.  Prec.  Shaftsbury,  lb.  747  ;  Laud  v.  Devaynez,  4 

Chanc.  392.  Bro.  C.  C.  537.     [A  bequest  of  a  surplus, 

(i)  Nisbettw.  Murray,  5  Ves.  150.    See,  after  the  payment  of  legacies  for  which 

also,  Eobinson  v.  Webb,  17  Beav.  260.  certain  specific  things  capable  of  individ- 

(Ic)  Moore  v.  Moore,  1  Bro.  C.  C.  127.  uality,  or  of  being  separated  by  sensible 

So  of  all  the  goods  in  a  particular  room ;  distinctions,  as  the  property  in  a  partic- 

Green  v.  Symonds,  1  Bro.  C.  C.  129,  in  ular  estate,  are  appropriated,  is  specific. 

notis;  or  of  "  aU  plate,  linen,  and  furni-  Godard  v.  Wagner,  2  Strobh.  Eq.  1.] 

ture  in  my  house  at  A.  or  which  shall  be  (/)  4  Hare,  628  ;  1  CoU.  502. 

therein  at  the  time  of  my  decease."  Gayre  (m)  6  Sim.  246. 
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would  convert  those  articles  into  money,  and  the  testator  might 
with  propriety  direct  his  executors  to  employ  the  shares  of  his 
sons  for  their  benefit.  («)  But  cases  of  this  kind  obviously  de- 
pend on  the  construction  of  the  particular  will  in  which  the  gift  is 
found.  And  sometimes  where  there  has  been  an  enumeration  of 
items  coupled  with  a  gift  of  the  general  personal  estate,  the  par- 
ticular items  have  been  held  not  to  be  included  in  the  general 
personal  estate,  but  to  be  disposed  of  specifically,  (o)  In  Bethune 
V.  Kennedy,  (p)  the  will  of  Charlotte  Peyton  was  as  follows :  "  I 
give  and  bequeath  to  my  cousin,  Henry  Van  Bodicoate,  lOOZ. 
transfer  stock  in  *  the  Long  Annuities  ;  the  like  sum  to  my  god- 
daughter, Cumberbatch  Charlotte  Forth  ;  the  residue  of  my  prop- 
erty, all  I  do  or  may  possess  in  the  funds,  copy  or  leasehold 
estates,  to  my  dear  sisters,  Martha  Peyton  and  Hester  Kennedy, 
widow,  during  their  lives  ;  at  the  decease  of  both  of  them,  to  be 
equally  divided,  share  and  share  alike,  between  my  cousins,  namely, 
Henry  Van  Bodicoate,  Mary  Anne  Bethune,  and  Miss  Catherine 
Peyton,  or  their  heirs,  share  and  share  alike.  I  nominate  and 
■  appoint  my  sister,  Hester  Kennedy,  executrix  to  this  my  last  will 
and  testament."  The  testatrix  died  in  the  year  1824.  After 
payment  of  the  two  specific  legacies  of  Long  Annuities,  her  residu- 
ary estate  consisted,  among  other  things,  of  150Z.  per  annum  Long 
Annuities.  Martha  Peyton  survived  the  testatrix  only  a  few  days. 
The  bill  was  filed  by  two  of  the  legatees  in  remainder  against 
Hester  Kennedy,  the  surviving  tenant  for  life,  and  against  other 
parties  interested  in  the  fund ;  and  the  sole  question  which  it 
raised  was,  whether  Hester  Kennedy  was  entitled  to  enjoy  the 

(n)  III  Clarke  v.  Butler,   I   Meriv.  304,  Taylor  (supra,  1172),  by  Sir  L.  Shadwell, 

the  testator  bequeathed  as  follows:  ''As  in  giving  his  judgment  in  the  latter,  inas- 

to  all  that  my  leasehold  house  in  L ,  much  as  in   the  one  will  the  gift  was  di- 

and  all  my  household  goods  and  furniture  vided  into  two  distinct  sentences,  and  the 
there  and  at  S ,  and  as  to  all  my  plate,  judgment  as  to  all  the  things  not  con- 
linen,  china,  pictures,  live  and  dead  stock,  nected  with  the  leasehold  house,  though 
and  all  the  residue  of  my  goods,  chattels,  given  in  a  weak  form,  was  supported  by 
and  personal  estate,  &c.  I  give  and  be-  the  gift  in  the  second  codicil ;  whereas,  in 
queath  the  same  to  A."  By  a  codicil  he  the  other  wiU,  there  was  no  division  of 
revoked  the  bequest "  of  the  residue  "  to  A.,  the  sentence,  and  the  things  specifically 
and  gave  "  the  residue  of  his  said  personal  named  could  not  be  separated  from  those 
estate  "  to  B.  And  Sir  W.  Grant  M.  R.  given  in  general  terms, 
held  that  the  gift  of  the  general  residue  (o)  Fitzwilliam  u.  Kelly,  10  Hare,  274, 
only,  and  not  of  the  articles  enumerated,  by  Wood  V.  C. ;  Mills  u.  Brown,  21 
was  revoked  by  this  codicil.  This  case  Beav.  1. 
was  distinguished  from  that  of  Taylor  w.  (p)  l  Myl.  &  Cr.  114. 
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interest  and  dividends  of  the  Long  Annuities  as  a  specific  legacy, 
or  whether  she  took  the  Long  Annuities  only  as  a  general  residu- 
ary bequest  entitling  the  legatees  to  have  them  converted  into  a 
permanent  fund,  of  which  Hester  Kennedy  should  have  the  annual 
income.  And  it  was  held  by  Sir  C.  Pepys  M.  R.  that  the  Long 
Annuities  were  to  be  enjoyed  by  the  tenant  for  life  as  a  specific 
bequest.  And  his  honor,  in  giving  his  judgment,  observed,  "  The 
question  is,  whether  this  gift  to  the  testatrix's  sisters,  although 
contained  in  what  for  other  purposes,  and  in  point  of  form,  is  a 
mere  residuary  clause,  does  not  amount  to  a  specific  gift  of  the 
fund  for  the  benefit  of  the  tenants  for  life.  Against  such  a  con- 
struction it  was  contended  that  the  bequest  to  the  sisters  was  sub- 
stantially a  part  of  the  residuary  clause,  the  effect  of  which  was 
not  to  be  altered,  merely  because  the  testatrix  had  chosen  to  in- 
troduce into  it  an  enumeration  of  the  particular  articles  of  which 
the  residue  consisted,  and  to  parcel  out  the  interest  of  the  differ- 
ent persons  who  *  were  to  enjoy  it  in  succession.  This  question  is 
plainly  one  of  intention,  to  be  collected  from  a  careful  examination 
of  the  whole  scope  and  context  of  the  instrument ;  and  so  it  has 
always  been  considered.  After  a  specific  bequest  of  a  part  of  the 
stock  which  the  testatrix  had,  there  is  here  a  gift  of  all  she  did  or 
might  possess  in  the  funds,  copy  or  leasehold  estates,  to  her  dear 
sisters.  Now  as  to  the  copyhold  or  leasehold  estates,  it  is  not  dis- 
puted that  the  gift  is  specific.  If  so,  why  should  it  also  not  be 
specific  with  respect  to  the  funds  ?  The  intention,  it  is  reasonable 
and  natural  to  presume,  must  have  been  the  same  with  respect  to 
both  descriptions  of  property ;  and  there  can  be  no  doubt  that  a 
bequest  of  all  that  a  testator  may  possess  in  the  funds  would  be 
a  specific  bequest  of  all  his  funded  property,  the  rule  being  that 
the  legacy  is  not  the  less  specific  for  being  general.  (^)  The  true 
test  by  which  to  try  whether  a  bequest  is  or  is  not  specific,  is  to 
inquire  what  would  be  the  result  if  there  had  been  pecuniary  lega- 
cies with  a  deficient  fund,  or  a  necessity  for  a  sale  for  payment 
of  debts  —  to  inquire  whether  or  not,  in  such  a  case,  the  bequest 
would  have  been  protected  in  a  competition  with  the  claims  of  pe- 
cuniary legatees.  A  party  claiming  under  a  gift  of  all  the  prop- 
erty that  a  testator  possessed  of  a  specified  kind,  would  not,  I 
apprehend,  be  bound  to  contribute ;  and  there  is  nothing  in  the 
particular  expressions  employed  in  the  will  under  consideration  to 

(g)  See  accord.  Hill  v.  Hill,. 11  Jur.  N.  S.  806,  807,  per  Wood  V.  C. 
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make  a  difference  in  that  respect.  Upon  the  terms  used  in  this 
■will,  therefore,  I  am  of  opinion  that  this  is  a  specific  bequest  of  a 
sum  invested  in  the  Long  Annuities,  and  to  be  enjoyed  by  the 
tenant  for  life  in  the  state  in  which  the  testatrix  left  it."  The 
learned  judge  then  proceeded  to  give  another  reason  for  his  judg- 
ment, viz,  that  even  though  the  bequest  was  not,  strictly  speak- 
ing, specific,  yet  there  was  a  sufficient  indication  in  the  will  of  the 
intention  of  the  testatrix  that  the  property  should  continue  to  be 
*  enjoyed  by  the  tenant  for  life  in  specie  as  it  then  existed,  (r) 
If  a  person  bequeaths  personal  property  specifically  to 
one  person  for  life,  with  remainder  over  afterwards,  it 
is  clear  that  the  property  must  be  enjoyed  in  specie  by 
the  tenant  for  life,  notwithstanding  there  is  a  danger  that 
one  object  of  the  testator's  bounty  will  be  defeated  by 
the  tenancy  for  life  lasting  as  long  as  the  property  en- 
dures, (s)  But  where  the  bequest  is  not  specific,  a  rule 
has  been  established,  which  is  usually  called  "  The  rule 
in  Howe  v.  Lord  Dartmouth,"  having  been  laid  down 
and  acted  upon  by  Lord  Eldon  in  that  case^  (f)  though 
it  was  not  the  first  decision  to  that  effect,  (u)  The  ef- 
fect of  this  rule  is,  that  where  a  testator  limits  personal 
property  to  one  for  life  with  remainder  over,  it  is  primd  facie  to 
be  intended  that  the  testator  means  that  the  same  property  which 
is  enjoyed  by  the  tenant  for  life  should  go  to  those  entitled  in  re- 
mainder ;  and  if  any  part  of  the  property  so  given  be  of  a  wasting 
nature,  as  Long  Annuities  or  leasehold  estate,  in  order  to  effectuate 
this  general  purpose  of  the  testator,  such  wasting  property  must 
be  sold  and  converted  into  permanent  property  (in  other  words,  it 
must  be  invested  in  such  securities  as  are  approved  by  a  court  of 
equity,  for  the  benefit  of  all  persons  interested  in  it),  (x)     This 


in  what 
cases, 
when  per- 
sonal prop- 
erty is  be- 
queathed 
to  one  for 
life,  re- 
mainder 
over,  the 
tenant  for 
life  shall 
enjoy  the_ 
property  in 
specie : 

The  rule  in 
Howe  V. 
Lord  Dart- 
month. 


(r)  It  must  be  observed,  that  this  does 
not  constitute  a  specific  legacy  in  the 
proper  sense  of  that  term.  Pickering  v. 
Piclcering,  4  Myl.  &  Cr.  299 ;  10  Beav.  205  ; 
1  Drew.  181.  See  Fielding  v.  Preston,  1 
De  G.  &  J.  438,  444  ;  Mills  v.  Brown,  21 
Beav.  14. 

(s)  Pickering  v.  Pickering,  4  Myl.  &  Cr. 
299. 

(t)  1  Ves.  137. 

(«)  Pickering  v.  Pickering,  4  Myl.  &  Cr. 
298. 
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(x)  2  My.  &  K.  701,  702.  The  rule  is 
thus  described  by  Romilly  M.  R.  in  Mor- 
gan V.  Morgan,  14  Beav.  82  :  "  Where 
property  of  a  perishable  nature  is  given  to 
be  enjoyed  in  succession,  the  object  of  the 
testator  can  only  be  effected  by  converting 
the  property  into  permanent  annuities, 
and  giving  each  person,  in  succession,  the 
dividends  of  the  fund."  Statements  of  the 
rule  will  also  be  fouud  in  Pickering  v. 
Pickering,  4  Myl.'&  Cr.  298,299,  by  Lord 
Cottenham,   and  in   Hinves  v.  Hinves,  3 
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rule  has  been  irrevocably  affirmed  in  many  subsequent  cases,  and 
is  unquestionably  the  law.  (a;^) 

*  But  it  is  quite  as  well  settled  as  the  rule  itself,  that  when  any 
indication  is  to  be  found  in  the  will  of  an  intention  by  the  testa- 
tor, that  the  property  is  to  be  enjoyed  in  specie  in  its  existing 
state,  it  shall  be  so  enjoyed.  («/)  And  a  great  number  of  cases 
(in  some  of  which  the  court  has  laid  hold  of  expressions,  appar- 
ently unimportant,  as  sufficient  indications  of  such  an  inten- 
tion (2))  have  been  decided  on  this  principle,  and  will  be  found 
collected  in  the  note  below,  (a) 


Hare,  611,  by  Wigram  "V.  C. ;  Allhusen 
V.  Whitthell,  L.  R.  4  Eq.  Cas.  295 ;  In  re 
Sewell's  Estate,  L.  E.  11  Eq.  Cas.  80; 
[and  in  Healey  v.  Toppan,  45  N.  H.  261- 
263.  See  Evans  v.  Inglehart,  6  Gill  &  J. 
171 ;  De  Peyster  v.  Clendining,  8  Paige, 
295.] 

(xi)  [See  Healey  v.  Toppan,  45  N.  H. 
261-263,  and  cases  cited ;  Williamson  v. 
Williamson,  6  Paige,  298  ;  Spear  v.  Tink- 
ham,  2  Barb.  Cb.  211  ;  Eichelberger  v. 
Barnitz,  17  Serg.  &  R.  293;  Kennard  v. 
Kennard,  5  Watts,  108 ;  Henderson  v. 
Vaulx,  10  Yerger,  30 ;  Woods  v.  Sullivan, 
1  Swan,  507  ;  Evans  v.  Inglehart,  6  Gill  & 
J.  171  ;  Wooten  v.  Burch,  2  Md.  Ch.  190  ; 
Harrison  v.  Eoster,  9  Ala.  955.  If  chattels 
or  personal  property  of  any  description  be 
not  given  specifically,  but  generally  as 
goods  and  chattels,  or  as  a  residue  of  per- 
sonal estate,  to  a  legatee  for  life,  with  re- 
mainder over  upon  his  death,  they  must 
be  converted  into  money,  the  interest  only 
enjoyed  by  the  tenant  for  life,  and  the 
principal  reserved  for  the  remainderman. 
Such  is  the  rule  unless  there  is  in  the  will 
an  indication  of  a  contrary  intention. 
Ackerman  v.  Vreeland,  1  McCarter  (N.  J.), 
23, 27, 28 ;  Covenhoven  v.  Shuler,  2  Paige, 
122;  Clark  v.  Clark,  8  Paige,  152  ;  Cairns 
V.  Chaubert,  9  Paige,  163  ;  Patterson  v. 
Devlin,  1  McMullan  (S.  Car.),  459  ;  ante, 
1163,  note  (6) ;  2  Kent,  353,  354.] 

(y)  Pickering  v.  Pickering,  4  Myl.  &  Cr. 
304,  by  Lord  Cottenham  ;  [Sargent  .1.  in 
Healey  v.  Toppan,  45  N.  H.  263.  Where 
it  appears  to  be  the  intention  of  the  testa- 
tor, making  a  gift  for  life,  with  remainder 


over,  that  the  tenant  for  life  shall  enjoy 
the  property  in  specie,  the  accessions  to 
the  property,  such  as  crops,  young  animals 
(the  offsprings  of  those  originally  given), 
new  furniture,  tools,  &c.  constructed  by 
the  labor  of  the  property  given,  all  belong 
to  the  tenant  for  life  and  not  to  the  re- 
mainderman. Woods  v.  Sullivan,  1  Swan, 
507  ;  Evans  v.  Inglehart,  6  Gill  &  J.  173, 
191,  192.  But  in  Horry  v.  Glover,  2  Hill 
Ch.  515,  it  was  held  that  in  the  case  of  a 
specific  bequest  of  cattle,  &c.  the  tenant  for 
life  must  keep  up  the  number  of  the  orig- 
inal stock.]  But  though  in  such  case  in- 
vestments may  remain,  yet  debts,  such  as 
turnpike  bonds,  must  be  realized.  Hol- 
gate  V.  Jennings,  24  Beav.  623. 

(z)  In  Hinves  u.  Hinves,  3  Hare,  611, 
612,  Wigram  V.  C.  said  that  the  court,  in 
applying  the  rule,  has  leant  against  con- 
version as  strongly  as  is  consistent  with 
the  supposition  that  the  rule  itself  is  well 
founded.  See,  also,  5  Hare,  77 ;  10  Beav. 
82,  86. 

(a)  Collins  v.  Collins,  2  My.  &  K.  702  ; 
Alcock  V.  Sloper,  2  My.  &  K.  699  ;  Be- 
thune  V.  Kennedy,  1  Myl.  &  Cr.  1 14 ;  Pick- 
ering </.  Pickering,  4  Myl.  &  Cr.  289; 
Goodenough  v.  Tremamondo,  2  Beav.  512  ; 
Vaughan  v.  Buck,  1  Phill.  C.  C.  75 ;  Har- 
vey V.  Harvey,  5  Beav.  134 ;  Daniel  v.  War- 
ren, 2  Y.  &  Coll.  C.  C.  290;  Hinves  0. 
Hinves,  3  Hare,  609 ;  Cafa  v.  Bent,  5  Hare, 
34 ;  Mackie  v.  Mackie,  5  Hare,  70,  77  ; 
Hubbard  u.  Young,  10  Beav.  203 ;  Hunt 
V.  Scott,  1  De  G.  &  Sm.  219;  Burton  ^. 
Mount,  2  De  G.  &  Sm.  383 ;  Neville  v. 
Fortescue,  16  Sim.  333  ;  Bowden  v.  Bow- 
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Nevertheless,  the  rule  must  prevail,  unless  some  expression  of 
intention  can  be  gathered  from  the  will  that  the  property  is  to  be 
enjoyed  in  specie.  (6)  For  the  mere  absence  of  any  *  direction 
to  convert  the  property  is  not  sufficient  to  preclude  the  application 
of  the  rule,  (c) 

SECTION  IV. 

Of  the  Description  of  Legacies. 

The  object  of  this  section  is  to  inquire,  to  what  property  lega- 
tees are  entitled  under  particular  modes  of  description  of  the  thing 
bequeathed. 

"  Goods,"  "  chattels."  The  word  "  goods  "  is  nomen  generalis- 
simum;  and,  when  construed  in  the  abstract,  will  com- 
prehend all  the  personal  estate  of  the  testator,  as  stock, 
bonds,  notes,  money,  plate,  furniture,  &c.  (cZ)  And  a  bequest  of 
all  the  testator's  "  chattels  "  will  have  the  same  effect  as 
a  bequest  of  all  his  "  goods  and  chattels."  (e)  So  the 
"effects:"  ^ord  "effects,"  standing  alone,  will  pass  the  whole  of 
the  testator's  residuary  estate.  (/)     So  the  general  personal  es- 


" Goods:" 


"  chat- 
tels:" 


den,  1 7  Sim.  65  ;  Harris  v.  Poyner,  1  Drew. 
174;  Crowe  v.  Crisford,  17  Beav.  507; 
Marshall  v.  Bremner,  2  Sm.  &  G.  237  ;  Var 
chell  V.  Eoberts,  32  Beav.  140 ;  Hind  v. 
Selby,  22  Beav.  373 ;  Wearing  v.  "Wear- 
ing, 23  Beav.  99 ;  Skirving  v.  Williams,  24 
Beav.  275 ;  Holgate  v.  Jennings,  24  Beav. 
623  ;  Boys  v.  Boys,  28  Beav.  436 ;  Rowe  v. 
Rowe,  29  Beav.  276  ;  Green  v.  Britten,  1 
De  G.,  J.  &  S,  649  ;  Prendergast  ti.  Pren- 
dergast,  3  H.  L.  Cas.  195,  219  et  seq. 

(5)  Mills  V.  Mills,  7  Sim.  510;  Lichfield 
V.  Baker,  13  Beav.  447.  (See,  also,  2 Beav. 
481.)  Benn  v.  Dixon,  10  Sim.  636  ;  Cal- 
decott  V.  Caldecott,  1  Y.  &  Coll.  C.  C. 
312;  Sutherland  w.  Cooke,  1  Coll.  498; 
Johnson  v.  Johnson,  2  Coll.  441 ;  Chambers 
V.  Chambers,  15  Sim.  183;  Pickup  v.  At- 
kinson, 4  Hare,  624 ;  Morgan  v.  Morgan, 
14  Beav.  27  ;  Prfendergast  v.  Lushington,  5 
Hare,  171;  3  H.  L.  Cas.  195;  Thornton 
V.  Ellis,  15  Beav.  193  ;  Blann  v.  Bell,  5 
De  G.  &  S.  658;  2  De  G.,  M.  &  G.  775; 
Murton  v.  Markby,  18  Beav.  196  ;  Hood  v. 
Clapham,  19  Beav.  90 ;  Jebb  v.  Tugwell,  20 
[1178] 


Beav.  84  ;  7  De  G.,  M.  &  G.  663  ;  [Sargent 
J.  in  Healey  v.  Toppan,  45  N.  H.  263.] 

(c)  14  Beav.  83.  See,  further,  as  to  the 
application  of  the  rule,  post,  pt.  iii.  bk.  iii. 
ch.  IX.  §  IV. 

{d)  Ryall  «.  RoUe,  1  Atk.  180,  182; 
Crichton  v.  Symes,  3  Atk.  62 ;  Anon.  1  P. 
Wms.  267  ;  Moore  u.  Moore,  1  Bro.  C.  C. 
128  ;  Kendall  „.  Kendall,  4  Russ.  C.  C. 
370;  [Jackson  v.  Robinson,  1  Yeates, 
101.] 

(e)  Co.  Lit.  118  6;  Swinb.  pt.  7,  s.  10, 
pi.  8 ;  Kendall  v.  Kendall,  4  Russ.  C.  C. 
370. 

(/)  Campbell  u.  Prescott,  15  Ves.  507; 
Hogan  V.  Jackson,  Cowp.  304;  Michell 
o.  Michell,  5  Madd.  71,  72;  Hearne  v. 
Wiggington,  6  Madd.  119  ;  Parker  v.  Mar- 
chant,  1  Y.  &  Coll.  C.  C.  290;  [Hodgson 
0.  Jex,  L.  R.  2  Ch.  D.  122.]  But  see  In 
the  Goods  of  O'Loughlin,  L.  R.  2  P.  &  D. 
102.  See  Ponton  v.  Dunn,  1  Russ.  &  My. 
402,  as  to  the  testator's  interest  in  a  part- 
nership concern. 
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tate  will  pass  under  a  bequest  of  the  testator's  "  prop-   .ip^op. 
erty."(^)  ^^y-" 

But  where  the  bequest  is  of  "  all  my  goods  "  (or  "  of  all  my 
chattels  ")  at  a  particular  place,  the  legacy  is  restricted  to  such 
things  only  as  savor  of  locality,  as  furniture  not  attached  to  the 
freehold,  plate,  linen,  bank-notes,  and  ready  money.  (A)  And 
under  such  a  bequest,  bonds,  and  other  *  cJioses  in  action  do  not 
pass.  ({)  Nor  will  they  pass  by  a  bequest  of  "  all  things  "  in  a 
particular  house,  (k")     If  has    been  suggested,  indeed,  that    ex- 


ig)  Earl  of  Tyrone  v.  Marquis  of 
"Waterford,  1  De  G.,  F.  &  J.  613  ;  [Wheeler 
v.  Dunlap,  13  B.  Mon.  391.  See  M'Le- 
mare  v.  Goode,  1  Harp.  Ch.  272 ;  Pippin 
V.  Ellison,  12  Ired.  71 ;  Rossetter  v.  Sim- 
mons, 6  Serg.  &  R.  452 ;  Dole  v.  Johnson, 
3  Allen,  366 ;  Smith  J.  in  Eaton  v.  B.,  C. 
&M.  R.  R.  51  2Sr.  H.  511,  512;  Pell  u. 
Ball,  1  Spears  Ch.  48 ;  Den  v.  Payne,  5 
Hayw.  (Tenn.)  104.  "AH  my  property 
of  every  description,"  passes  to  the  legatee, 
money,  chases  in  action,  and  everything  of 
which  the  testator  has  a  right  to  dispose. 
Hurdle  V.  Outlaw,  2  Jones  Eq.  75;  M'Le- 
mare  v.  Goode,  1  Harp.  Ch.  272.  As  to 
"  personal  property  ; "  Sprigg  v.  Weeras, 
2  Harr.  &  M.  266 ;  Vawter  v.  Griffin,  40 
Ind.  800 ;  carries  with  it  mortgages.  Asay 
V.  Hoover,  5  Penn.  St.  21.  "All  the  per- 
sonal estate."  Eagan  v.  Jones,  2  Dev.  & 
Bat.  Eq.  69.  "  All  my  stock  and  movable 
property."  Wood  v.  George,  6  Dana,  343. 
"  Respecting  any  earthly  property  God  has 
been  pleased  to  give  me."  Brown  v.  Dy- 
singer,  1  Rawle,  408.  Bequest  to  wife  of 
"  all  the  property  she  brought  with  her  at 
her  marriage."  Warren  v.  Wigfall,  3 
Desaus.  47.  A  bequest  of  "  all  my  personal 
property  of  whatever  kind,  except  my 
notes,  bonds,  and  accounts,"  was  held  to 
include  a  deposit  in  a  savings  bank ; 
but  a  bequest  of  "all  my  accounts "  does 
not  pass  such  a  deposit.  Gale  v.  Drake, 
51  N.  H.  78.  Under  a  clause  in  a  will  giv- 
ing "  all  my  household  furniture,  wearing 
apparel,  and  all  the  rest  and  residue  of  my 
personal  property,  saving  and  excepting 
one  feather  bed,"  the  legatees  therein 
named  take  the  whole  residue  of  the  testa- 


tor's personal  property,  after  the  specific 
legacies,  although  no  intention  is  ex- 
pressed in  the  will  to  dispose  of  the  tes- 
tator's whole  estate,  and  the  will  in  sub- 
sequent clauses  gives  various  specific  leg- 
acies in  money,  and  although  various 
collateral  heirs-at-law  of  the  testator,  one 
of  whom  is  nearer  in  degree  than  the  leg- 
atees therein  named,  are  not  mentioned 
in  the  will.  Browne  v.  Cogswell,  5  Allen, 
556.  See  Dole  v.  Johnson,  3  Allen,  364, 
stated  post,  1185,  note  {p).  The  term 
"property"  will  embrace  both  real  and 
personal  estate ;  Andrews  v.  Brumfield, 
32  Miss.  107  ;  so  the  term  "  estate ; " 
Morris  v.  Henderson,  37  Miss.  492  ;  and, 
as  applied  to  real  property,  it  may  have 
reference  either  to  the  quantity  of  interest, 
or  the  thing  devised,  or  both ;  to  be  deter- 
mined by  the  construction  of  the  will  itself. 
Hart  V.  White,  26  Vt.  260.  Stock  in  a 
railroad  company  is  embraced  in  the  term 
"  property "  which  was  directed  by  the 
will  to  be  sold.  Adams  v.  Jones,  6  Jones 
Eq.  221.  As  to  "  everything  except  money 
in  his  possession,"  see  Shelby  v.  Shelby,  6 
Dana,  60.] 

(A)  Countess  of  Aylesbury's  case  cited 
by  Lord  Hardwicke  in  Chapman  v.  Hart, 
1  Ves.  sen.  273  ;  S.  C.  Ambl.  68  ;  Green  v. 
Symonds,  1  Bro.  C.  C.  129,  in  notis. 

{i)  lb.;  Moore  v.  Moore,  1  Bro.  C.  C. 
127;  Jones  u.  Sefton,  4  Ves.  166;  Lord 
Hertford  v.  Lord  Lowther,  7  Beav.  I . 

{k)  Popham  u.  Lady  Aylesbury,  Ambl. 
68.  So  in  Fleming  v.  Brook,  1  Sch.  & 
Lef  318,  where  the  bequest  was  of  all  tes- 
tator's property  in  A  .'s  house,  except  a  par- 
ticular bond.  Lord  Redesdale  held  that,  in 
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chequer  notes,  promissory  notes  paj^able  to  the  bearer,  exchequer 
bills,  and  bills  of  exchange  indorsed  in  blank,  being,  according  to 
modern  decisions  in  the  courts  of  law,  considered  rather  as  money 
in  possession  than  choses  in  action,  might  pass  under  such  a  be- 
quest as  well  as  bank-notes.  (Z)  However,  in  Stuart  v.  Bute,  (m) 
Lord  Eldon  said,  "  I  have  seen  Lady  Aylesbury's  case,  which  is 
also  mentioned  by  Lord  Mansfield  in  Miller  v.  Race,  (?i)  but  has 
never  been  cited  accurately.  It  was  a  bequest  of  '  my  house,  and 
all  that  shall  be  in  it  at  my  death.'  Lord  Hardwicke  held  that 
cash  passed,  and  bank-notes,  which  Lord  Hardwicke  there,  I  do 
not  know  why,  considered  as  cash,  but  not  promissory  notes  and 
securities,  as  they  were  the  evidence  of  title  to  things  out  of  the 
house,  and  not  things  in  it.  Bank-notes  I  think  just  in  the  same 
situation."  In  Brooke  v.  Turner,  (o)  a  testatrix  bequeathed  to 
her  niece  her  pictures  and  her  collection  of  coins  (except  those  of 
the  two  last  and  present  kings)  in  and  about  her  dwelling-house  ; 
and  all  the  residue  of  her  estate,  both  real  and  personal  (except 
as  otherwise  disposed  of),  she  gave  to  her  grandchildren  ;  and  she 
directed  that,  from  and  after  the  day  of  her  interment,  all  the 
property  over  which  she  *  had  any  disposing  power,  in  and  about 
her  dwelling-house  (except  what  she  had  otherwise  given)  should 
belong  to  her  niece,  and  not  be  subject  to  diminution  except  by 
her  personal  act  and  authority.  After  the  testatrix's  death, 
guineas,  sovereigns,  bank  of  England,  country  bank,  and  promis- 
sory notes,  and  a  mortgage,  to  a  large  amount  in  the  whole,  were 
found  in  her  house.  And  Sir  L.  Shadwell  V.  C.  held  that  the 
niece  (notwithstanding  an  annuity  and  a  sum  in  gross  were  given 
to  her  by  the  will)  was  entitled  to  the  guineas  and  sovereigns,  and 
also  to  the  bank  of  England  notes,  but  not  to  the  country  bank  or 
promissory  notes,  or  the  mortgage.  His  honor  observed,  that 
Lord  Hardwicke  held  that  bank  of  England  notes  passed  under 
the   bequest  in    Lady  Aylesbury's  case,   and  that  Lord   Eldon, 

spite  of  the  inference  to  be  drawn  from  the  to  pass  jeweliy  contained  in  a  valise.    Mc- 

exception,  choses  in  action   generally  did  Coy  v.  Vulte,  30  How.  Pr.  265.] 

not  pass.    This  decision  has  been  doubted.  {I)  1   Hop.  Leg.  224,  225,  3d  ed.,  citing 

See  1   Eop.  Leg.  231,  3d  ed. ;  Hotham  v.  Collins   v.  Martin,   1    Bos.  &  Pull.  648 ; 

Sutton,  15  Ves.  319  ;  infra,  1183.    But  it  Woolsey  v.  Pole,  4  B.  &  Aid.  1.     See  ante, 

appears  to  be  recognized  by  Lord  Cotten-  730,  731,  794. 

ham  in  Arnold  v.  Arnold,  2  My.  &  K.  374.  (m)  11  Ves.  662 ;  S.  C.  in  Dom.  Proc. 

[A  bequest  of  "  wearing  apparel,  &c.  and  1  Dow,  73. 

jewelry,  contained  in  eight  trunks,"  was  (»)  1  Burr.  457. 

held,  under  the  circumstances,  competent  (o)  7  Sim.  671. 
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thougla  he  expressed  a  doubt  as  to  the  principle  of  that  decision, 
did  not.  expressly  overrule  it.  (p)  Again,  in  Lord  Hertford  v. 
Lord  Lowther,  (g^)  it  was  held  by  Lord  Langdale  M.  R.  that  a 
bequest  of  "  all  the  goods  and  chattels,  plate,  linen,  money  at  the 
bankers,  or  stock  in  the  Monte  de  Milano,  linen,  horses,  carriages, 
&c.  I  may  die  possessed  of  at  Milan,"  did  not  pass  Polish  certifi- 
cates and  Neapolitan  bordereaux  (being  government  obligations) 
there  situate,  entitling  the  bearer  to  receive  the  interest  and  cap- 
ital at  a  future  time ;  inasmuch  as  the  authorities  determine,  that, 
in  such  cases,  choses  in  action,  except  bank-notes,  are  not  to  be 
considered  as  having  the  locality  of  the  places  where  the  securi- 
ties are.  It  was  further  held  that  such  securities  could  not  be 
considered  as  money  or  cash.  And  that,  not  having  their  locality 
at  Milan,  they  did  not  pass  under  the  words  "  &c.  at  Milan." 
This  decision  was  affirmed  on  appeal  to  the  lord  chancellor,  (r) 

In  Read  v.  Stewart,  (s)  Sir  John  Leach  M.  R.  held  that  a  be- 
quest of  a  cabinet,  "  with  whatever  it  contains,  except  *  money," 
would  not  pass  a  promissory  note  payable  to  the  testatrix  of  a  date 
anterior  to  the  will,  and  which,  at  her  death,  was  found  in  the 
cabinet,  it  not  appearing  whether  the  note  was  in  the  cabinet  at 
the  date  of  the  will. 

By  the  term  "household  goods,"  everything  of  a  permanent 
nature,  i.  e.  articles  of  household  which  are  not  consumed  "house- 
in  their  enjoyment,  that  were  used  in,  or  purchased,  or  goods." 
otherwise  acquired  by  a  testator,  for  his  house,  will  pass  to  the 
legatee,  (i)  But  goods  in  his  house,  which  are  also  good  in  the 
way  of  his  trade  or  business,  will  not  pass  ;  as  where  the  testator, 
under  a  contract  with  government,  was  possessed  of  seven  hundred 
beds,  which  he  employed  in  entertaining  sick  and  wounded  seamen 
of  the  royal  navy,  (m) 

Plate  will  pass  by  this  term  ;  (a;)  and  it  should  seem  that  it  is 

(p)  See,  also,  Lord  Kedesdale's  judg-  ed.     [A  bequest  of  "corn,  fodder,  meat, 

ment  in  Fleming  v.  Brook,  1  Sch.  &  Lef.  and  other  provisions  on  hand,"  includes 

319,  and  Lord  Langdale's  in  Lord  Hert-  wine  and  brandy  which  the  testator  had 

ford  V.  Lord  Lowther,  7  Beav.  9.  laid  in  and    provided  for  his  own  use. 

(?)  7  Beav.  1.  Mooney  v.  Evans,  6  Ired.  Eq.  363.] 

(r)  See  7  Beav.  Addenda  et  Corrigenda.        (x)  Lillcott  v.  Compton,  2  Vera.  638  ; 

(s)  4  Euss.  C.  C.  69.  Elay  v.  Flay,  2  Freem.  64 ;  S.  C.  2  Eq. 

(t)  1  Rop.  Leg.  225,  3d  ed. ;  [Carnagy  Cas.  Abr.  318;  Masters  v.  Masters,  1  P. 

V.  Woodcock,  2  Munf.  234.]  Wras.    425 ;    Nicholls    o.    Osborn,   2    P. 

(u)  Pratt  V.  Jackson,  2  P.  Wms.  302  ;  Wms.  421 ;  Bugden  v.  Ellison,  1  P.  Wms. 

S.  C.  in  error,  1  Bro.  P.  C.  222,  Toml.  425,   in  margine ;   Snelson  u.  Corbett,  3 
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not  of  any  consequence  whether  the  plate  was  in  common  use  or 
not,  provided  it  were  suitable  to  the  situation  and  quality  of  the 
testator,  (j/) 

But  articles  found  in  the  house  whose  use  is  in  their  consump- 
tion, as  malt,  hops,  or  victuals,  will  not  pass,  (z)  Nor  will  guns 
and  pistols  pass,  if  used  in  riding  and  shooting  of  game,  though 
they  may  in  some  sense  be  for  defence  of  the  house ;  but  a  clock 
in  the  house,  if  not  fixed  thereto,  will  be  included  in  the  words 
"  household  goods."  (a) 

Where  the  testator  directed  that  all  his  plate,  furniture,  house- 
" Goods  hold  goods,  &c.  &c.  and  other  ^"^ goods  and  chattels" 
tels  &o.''  ^^-  ^^'  'which  should  be  in  and  about  Ms  dwelling-house 
"°"^,  *  and  outhouses  at  A.  at  his  death,  should  be  enjoyed 
house."  by  such  person  as  should  be  entitled  to  his  estate  under 
his  son's  marriage  settlement ;  Lord  Henley  held  that  running 
horses  were  within  the  words.  (6) 

In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the  resi- 
due of  his  personal  estate  and  effects,  except  such  part  as  should 
be  in  and  about  his  house  at  C,  which  part  he  gave  to  his  son,  and 
directed  the  household  furniture  to  go  as  heir-looms.  In  an  iron 
chest  at  C,  in  which  the  steward  kept  the  cash,  was  found  a  bond 
for  arrears  of  rent,  and  the  sum  of  379Z.  2s.  9d.  in  cash ;  Lord 
Loughborough  decided  that  the  bond  and  cash  did  not  pass  to  the 
son.  (c) 

The  words  "  goods,"  "  chattels,"  and  other  general  terms,  if 
"Goods"  coupled  with  other  words  of  a  limited  signification,  will 
and  other  ^q  restrained  to  things  ejusdem  generis.  Thus,  where 
words  re-     the  testator  bequeathed  to  his  niece  all  his  goods,  chat- 

stricted  by 

the  con-       tels,  household  stuff,  furniture,  and  other  things,  which 

should  be  in  his  house  at  A.,  it  was  decreed  that  cash 

found  there  at  the  testator's  house  did  not  pass  ;  for  by  the  words 

Atk.  370;  Holden  v.  Kamsbottom,  4  Giff.  (6)  Gower  v.  Gower,  Ambl.  61 ;  S.  C. 

205 ;  [Bunn  v.  Winthrop,  1  John.  Ch.  329.]  2  Eden,  201.    [Hay  in  a  barn  passes  under 

(ij)  Kelly  V.  Powlet,  Ambl.  605  ;  S.  C.  a  bequest  of  "  all  the  household  furniture 

1  Dick.  359,  approved  by  Lord  Alvanley  and  other  articles  of  personal  property  in 

in   Porter  •>.  Tournay,  3  Ves.  313.    But  and   about   the   buildings."      Dennett   v. 

the  judgments  in  all  the  older  cases  rely  Hopkinson,  63  Maine,  350.] 

on  the  plate  being  commonly  used  by  the  (c)  Jones  u.  Lord  Sefton,  4  Ves.  166; 

family.  [post,  1185,  note  (m) ;  Smith  v.  Jewett,  40 

(s)  Slanning  v.  Style,  3  P.  Wms.  334.  N.  H.  513.] 

(a)  Slanning  v.  Style,  3  P.  Wms.  334. 
See,  also,  Cole  v.  Fitzgerald,  post,  1187. 
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"  other  things "  should  be  intended  things  of  like  nature  and 
species  with  those  before  specified,  (c?) 

But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen, 
household  goods,  and  other  effects,  money  excepted,  *  Lord  Eldon 
held,  that  although  it  was  now  settled  that  the  words  "  other 
effects  "  mean,  in  general,  effects  ejusdem  generis,  yet  in  this  case 
all  the  residuary  estate  (including  leaseholds,  stock,  a  promissory 
note,  jewels,  wearing  apparel,  a  carriage,  wines,  &c.),  except 
money,  should  pass ;  for  the  disposition,  by  reason  of  the  express 
exception,  must  be  taken  to  comprehend  all  that  she  had  not  ex- 
cluded, which  was  money  only,  (e) 

Several  other  authorities  may  be  found,  which  show  that  this 
rule  is  not  of  universal  application.  (/) 

In  Kendall  v.  Kendall,  (^)  it  was  holden  by  Lord  Lyndhurst 
that  a  bequest  of  "  all  moneys,  goods,  chattels,  clothing,  ^o.  my 
property,  which  may  remain  after  paying  my  funeral  expenses 
and  debts,"  would  pass  the  testator's  interest  in  stock  and  money, 
inasmuch   as  the   words  "  moneys,  goods,   and  chattels,"   would 

(d)  Trafford  v.  Berrige,  1  Eq.  Cas.  Abr.  Perkins  v.  Mathes,  49  N.  H.  107, 112  ;  but 
201,   pi.  14.     See,   for   other   instances,    not  a  fund  in  a  savings  bank.    Mathes  v. 


Cook  V.  Oakley,  1  P.  Wms.  302;  Boon 
V.  Cornforth,  2  Ves.  sen.  279 ;  Woolcomb 
V.  Woolcomb,  3  P.  Wms.  112 ;  Timewell  v, 
Perkins,  2  Atk.  103 ;  Crichton  v.  Symes, 
3  Atk.  61 ;  Cavendish  v.  Cavendish,  1  Bro. 
C.  C.  467 ;  S.  C.  1  Cox,  77 ;  Rawlings  v. 
Jennings,  13  Ves.  39,  46 ;  Sutton  v.  Sharp, 

I  Russ.  146;  Collier  v.  Squire,  3  Russ. 
467 ;  Lamphier  v.  Despard,  2  Dr.  &  W. 
59.  See,  also,  the  judgment  of  Knight 
Bruce  V.  C.  in  Parker  v.  Marchant,  1 
Y.  &  Coll.  C.  C.  301-304;  MuUins  v. 
Smith,  1  Dr.  &  Sm.  204 ;  Clifford  v.  Arun- 
dell,  1  De  G.,  F.  &  J.  307 ;  Newman  v. 
Newman,  26  Beav.  220;  In  the  Goods 
of  Ludlow,  1  Sw.  &  Tr.  29  ';  Cook  v.  Jag- 
gard,  L.  R.  1  Ex.  125 ;  Dean  v.  Gibson, 
L.  R.  3  Eq.  Cas.  713  ;  Barnaby  v.  Tassall, 

II  L.  R.  363;  [Hodgson  o.  Jex,  L.  R.  2 
Ch.D.  122;  Dole  v.  Johnson,  3  Allen,  364, 
366,  367 ;  Bullard  v.  Goffe,  20  Pick.  252, 
and  cases  cited ;  Young  v.  Young,  3  Jones 
Eq.  216  ;  Teft  v.  Tillinghast,  7  R.  I.  434. 
A  bequest  of  "  all  ray  books  and  papers  of 
every  description "  was  held  to  include 
promissory  notes,  payable  to  the  testator  ; 

VOL.  11.  27 


Smart,  51  N.  H.  438.  In  this  last  case 
(51  N.  H.  443),  Foster  J.  said  :  "In  Per- 
kins V.  Mathes,  we  were  influenced  not  a 
little  by  the  consideration  that  unless  the 
promissory  notes  were  to  be  regarded  as 
comprehended  in  the  bequest  of  books  and 
papers,  there  was  in  reality  no  bequest  of 
practical  value  to  the  plaintiff;  and  we  ap- 
plied the  familiar  rule  of  construction, 
that  the  testatrix  was  to  be  presumed  to 
have  intended  a  benefit  to  the  object  of  her 
bounty,  who  stood  apparently  in  the  same 
relation  of  kindred  and  friendship  to  the 
testatrix,  with  the  residuary  legatees, 
And  there  was  no  specific  bequest  of  the 
notes  by  name."  See  Wallace  v.  Wallace, 
23  N.  H.  149,  155,  156 ;  Gale  v.  Drake,  51 
N.  H.  84.] 

(e)  Hotham  v.  Sutton,  15  Ves.  319, 
See  accord.  Ivison  v,  Gassiot,  3  De  G.,  M, 
&  G.  958.  See,  also,  Brooke  v.  Turner, 
ante,  1179. 

(/)  Parker  v.  Marchant,  1  Y.  &  Coll. 
C.  C.  290,  301,  302. 

(g)  4  Russ.  360.  See,  also,  Fleming  v. 
Burrows,  1  Russ.  276, 
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pass  the  whole  personal  estate  including  stock,  and  the  introduc- 
tion of  the  words  "  clothing,  &c."  was  not  for  the  purpose  of 
qualifying  the  former  terms,  but  resulted  from  the  anxiety  of  the 
testator  to  enumerate  every  species  of  property  which  occurred  to 
him.  (A) 

So  in  Arnold  v.  Arnold,  (i)  the  testator  by  a  will  executed  in 
India,  where  he  and  his  family  then  resided,  bequeathed,  among 
other  legacies,  "  to  my  dear  wife  1,OOOZ.  sterling' ;  also  my  wines 
and  property  in  England."  The  master  found,  by  a  special  report, 
that  the  testator's  property  in  England  at  the  time  of  his  decease 
consisted  of  the  following  particulars ;  viz,  a  sura  of  734L  17s.  6d., 
being  cash  and  bills  in  the  hands  of  his  bankers  ;  certain  wines 
which  the  executors  had  subsequently  given  up  to  the  testator's 
*  widow  ;  a  box  containing  wearing  apparel ;  the  sum  of  800Z.  10«. 
Id.,  new  four  per  cent,  annuities  standing  in  the  names  of  trus- 
tees ;  the  sum  of  36^.  18s.  6d.,  the  arrears  of  a  pension  payable  out 
of  the  exchequer  ;  the  sum  of  50Z.  due  on  the  balance  of  an  ac- 
count ;  and  a  reversionary  interest  in  the  dividends  to  accrue  on 
the  sum  of  1,1151.  12s.  in  the  three  per  cents,  during  the  life  of 
another  person.  On  the  one  side  it  was  contended  that  the  widow, 
under  this  bequest  of  the  testator's  wines  and  property  in  England, 
took  nothing  but  the  box  of  wearing  apparel,  on  the  ground  of 
there  being  nothing  else  among  the  several  articles  and  property 
in  England  ejusdem  generis  with  the  wines.  On  the  other  side  it 
was  insisted  that  the  terms  were  general,  and  applied  to  every  de- 
scription of  property  to  be  found  existing  in  England  at  the  time 
of  the  testator's  decease ;  and  it  was  argued,  on  the  part  of  the 
widow,  that  the  bequest  of  the  testator's  wines  could  not  be  con- 
sidered as  limited  to  wines  in  England,  but  that  it  included  all  his 
wines,  wherever  existing.  Lord  Cottenham  held  that  the  wines, 
as  well  as  the  property  subsequently  spoken  of,  were  limited  to 
the  locality  of  England  ;  but  that  the  widow,  took  all  the  several 
descriptions  of  the  testator's  property  which  the  master  had  re- 
ported to  have  been  in  England  at  the  time  of  his  death.  And 
his  lordship  observed,  that  the  mere  enumeration  of  particular 
articles,  followed  by  a  general  bequest,  obviously  did  not  of  neces- 
sity restrict  the  general  bequest ;  because  a  testator  often  throws 

(h.)  See,  further,   Gover   v.  Davis,   29    Rowe,  8  De  G.,  M.  &  G.   368;  In   the 
Beav.  222;  Swinfen  v.  Swinfen,  lb.  207  ;    Goods  of  Goodyar,  1  Sw.  &  Tr.  127. 
Nugee  V.  Chapman,  lb.  290 ;  Molyneux  v.         (i)  2  Mv.  &  K.  365. 
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in  such  specific  words,  and  then  winds  up  the  catalogue  with  some 
comprehensive  expression,  for  the  very  purpose  of  preventing  the 
bequest  from  being  so  restricted.  The  learned  judge  added,  that 
he  had  been  unable  to  discover  any  instance  in  which  the  word 
"  property "  (i^)  had  been  confined  to  articles  of  the  description 
before  enumerated,  unless  where  other  expressions  occurred  from 
which  it  was  clear  that  the  word  was  not  there  used  in  its  ordinary 
sense. 

Again,  the  word  "  effects,"  when  inserted  in  a  residuary  dispo- 
sition, will  not  be  confined  to  articles  ejusdem  generis  *  with  those 
preceding  it.  Thus,  where  the  bequest  was  of  all  the  testator's 
sugar-house,  &c.  stock,  with  jewels,  plate,  household  goods,  furni. 
ture,  and  all  effects  whatsoever,  the  general  residue  passed.  (_/  ) 

An  instance  of  the  restraint  of  general  words  by  the  context 
may  be  adduced  in  the  doctrine,  that,  where  the  legatee  has  a 
money  legacy,  this  circumstance  is  to  be  considered  as  clearly  man- 
ifesting an  intention  to  confine  the  import  of  the  word  "goods" 
or  the  like,  so  as  to  prevent  it  passing  ready  money.  (^) 

"  Household  furniture."     By  this  expression,  all  personal  chat- 
tels will  pass  that  may  contribute   to  the  use  or  con-    "Hpuse- 
venience    of   the    householder,  or  the    ornament  of  the   niture." 
house,  (T)  as  plate,  (Z^)  linen,  china,  both  useful  and  ornamental, 
and  pictures,  (m)     But  goods  or  plate  in  the  possession  of  the 

(«■')   [Ante,  Uli,  note  (g).]  [Camagy   v.   Woodcock,   2    Munf.   234; 

(j)  Campbell  t.  Prescott,.  15  Ves.  500;  Hooper's  Estate,  1  Brewst.  (Penn.)  462. 
Mitchell  V.  Mitchell,  5  Madd.  69  ;  1  Hop.  Furniture  used  by  the  testator  in  a  board- 
Leg.  250,  251,  3d  ed.  See,  also,  Parker  v.  ing-school  in  which  he  lived  will  pass  by  a 
Marchant,  1  Y.  &  Coll.  C.  C.  290;  Mid-  devise  of  "all  my  household  furniture." 
land  Counties  Railway  v.  Oswin,  1  Coll.  Hooper's  Estate,  6  Phil.  (Penn.)  364.] 
74 ;  Armstrong  v.  Armstrong,  Cas.  temp.  {P-)  [Bunn  v.  Winthrop,  I  John.  Ch. 
Napier,  280 ;  Fisher  v.  Hepburn,  14  Beav.  329,  338.] 

626;  In  re  Kendall's  Trust,  14  Beav.  608 ;  (m)  Ambl.  611.     See  ante,  1181,  as  to 

Everall    u.   Browne,    1    Sm.  &    G.  368;  plate.     Whether  a  bust  will  pass   under 

Dean  v.  Gibson,  L.  E.  3  Eq.  Cas.  713.    In  the  words  "  household  goods,   furniture, 

the  Goods  of  Sharman,  L,  E.  I  P.  &  D.  fixtures,''  qumre.    See  Willis  v.  Curtois,  1 

661 ;  [Foster  J.  in  Perkins  «.  Mathes,  49  Beav.  189.     [A  watch,  which  the  testator 

N.  H.  111.]  has  been  in  the  habit  of  carrying  upon  his 

(k)  Eoberts  y.  ICuffin,  2  Atk.  113.     See  person,  does  not  pass  by  a  bequest  of  his 

Brooke  I'.  Turner,  anie,  1179.  "wearing  apparel,"  nor  by  a  bequest  of 

(I)  By  Sir  T.  Clarke  M.  E.  in  Kelly  v.  his  "  household  furniture,  and  other  ar- 

Powlet,   Ambl.  610.     See,   also.  Cole  v.  tides  for  family  use."     Gooch  v.  Gooch, 

Fitzgerald,  1   Sim.   &  Stu.  189  ;  S.  C.  3  33  Maine,  535  ;  Sawyer  v.  Sawyer,  28  Vt. 

Russ.  301;  Tempest  v.  Tempest,  2   Kay  245.    Money  found,  at  the  death  of  a  tes- 

&  J.  635 ;  Field  v.  Peckett,  29  Beav.  573 ;  tatrix,  in  a  secret  drawer  of  a  chest  be- 
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testator  in  the  way  of  his  trade,  will  not  pass ;  (n)  nor  books  ;  (o) 
nor  wines.  (^) 

In  Paton  v.  Sheppard,  {q)  it  was  held  by  Shadwell  V.  C.  *  that 
a  bequest  of  household  furniture  would  pass  fixtures  belonging  to 
the  testator,  in  a  leasehold  house,  (r) 

longing  to  her,  does  not  pass  by  a  specific  case  Hoar  J.  said  :  "  Considering  that  the 

bequest  of  the  chest,  but  if  not  otherwise  things   named   in    the  fourth   clause   are 

bequeathed  is  a  portion  of  the  residuum  chattels   of  strictly  personal   use,   which 

of  the  personal  estate,  for  which  the  exec-  could  not  be  well  transmitted,  unimpaired 

utor  is  bound  to  account.     Smith  v.  Jew-  in  value,  to  successive  owners,  the  case 

ett,  40  N.  H.  513,  515  ;  Fowler  J.  said  :  seems  to  us  to  be  one  for  the  application 

"The  money  was  clearly  personal  prop-  of  the  rule  noscitur  a  sociis ;  and  we  think 

erty,  distinct  from  and  independent  of  the  the  meaning  of  the  whole  will  is  made 

chest  that  contained  it,  %nd  would  not  most  consistent  by  restricting  the  word 

pass  by  a  bequest  of  household  furniture."  '  property '    to    chattels    ejusdem    generis 

As  to  the  effect  of  the  expression,  "  A  with  those  enumerated.    By  this  construc- 

chest "  and  "  all  that  is  in  it,"  Richmond  tion,  the  widow  will  take  absolutely  the 

V.  Vanhook,  3  Ired.  Ch.  581.]  household  furniture,  wearing  apparel,  and 

(n)  Le  Farrant  v.  Spencer,  1  Ves.  sen.  other  chattels  in  and  about  the  house  of 

97.    But  see  Manning  v.  Purcell,  2  Sm.  the  testator,  adapted  to  personal  use  and 

&  G.  284 ;  7  De  G.,  M.  &  G.  55.  convenience,  such  as  books,  pictures,  pro- 

(o)  Bridgman  u.  Dove,  3  Alls.  202 ;  visions,  watches,  plate,  carriages,  domes- 
Kelly  0.  Powlet,  Ambl.  6U  ;  Porter  v.  tic  animals,  and  the  like;  but  not  includ 
Tournay,  3  Ves.  311.  But  books  were  ing  money,  stocks,  securities,  or  evidences 
held  to  pass  upon  an  apparent  intention  of  debt.  The  latter  are  more  properly 
that  the  testator's  house  should  not  be  the  subjects  of  investment,  and  productive 
dismantled,  but  kept  as  a  residence  for  his  of  income,  and  were  therefore  included 
widow  and  children.  Ouseley  v.  Anstru-  under  the  name  of  '  estate ; '  while  the 
ther,  10  Beav.  462.  former,  which  are  articles  of  visible,  tan- 

(p)  Porter  v.  Tournay,  3  Ves.  311.     [A  gible  quality,  and  appropriated  to  personal 

will,  after  bequests  of  two  small  legacies,  use  and   consumption,  without  reference 

contained  the  following  clauses :  "  Third,  to    productiveness,    would   he   embraced 

I  give  and  devise  to  my  beloved  wife,  A.  with  furniture    and    apparel    under  the 

B.,  all  my  real  and  personal  estate,   to-  name  of  personal  property.''    In  the  sub- 

gether  with  any  and  all  estate,  right,  or  sequent  case  of  Browne  v.  Cogswell,  5 

interest   which  I  may  acquire  after   the  Allen,  556,  558,  the  same  judge  said :  "It 

date  of  this  will,  as  long  as  she  shall  re-  is  to  be  observed  of  Dole  v.  Johnson, 

main  unmarried  and  my  widow.    Fourth,  while  we  see  no  reason  to  question  the 

I  give  and  bequeath  to  my  beloved  wife,  correctness  of  that  decision,  that  it  was 

A.  B.,  all  my  household  furniture,  wear-  a  case  of  great  difficulty,  by  no  means 

Ing  apparel,  and  all  the  rest  and  residue  free  from  doubt,  and  one  which  carried 

of  my  personal  property."    The  testator  the  doctrine  upon  which  it  rests  as  far  as 

died  childless.    It  was  held  that  she  was  it  can  safely  extend."] 

entitled  to  take  absolutely  the  furniture,  (g)  10  Sim.  186. 

wearing  apparel,  and  other  personal  prop-  (r)  In   Slanning  v.  Style,  3  P.  Wms. 

erty  of  the  same  kind,  and  the  income,  336,  Lord  Talbot  held  that  the  clock  of 

but  not  the  principal  of  the  productive  the  house,  if  not  fixed  to  it,  was  included 

personal  estate    during    her  widowhood,  in  a  bequest  of  household  goods.      See 

Dole  I'.  Johnson,  3  Allen,  364.    In   this  ante,  1I8I. 
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In  Cremorne  v.  Antrobus,  (s)  a  testator  by  his  will  bequeathed 
his  leasehold  dwelling-house,  together  with  all  his  pictures,  prints, 
drawings,  or  paintings  in  miniature  or  enamel,  with  all  his  gold 
and  silver  coins,  medals,  watches,  and  trinkets,  of  every  kind  what- 
soever ;  as  also  his  coaches,  carriages,  harness,  and  furniture  to  the 
same  belonging ;  and  also,  all  and  singular  the  fixtures  appurtenant 
to  his  said  leasehold  messuage,  together  with  the  household  fur- 
niture, plate,  linen,  wines,  liquors,  and  other  his  estate  and  effects 
whatsoever,  in  and  about  the  same,  and  that  should  be  in  his  pos- 
session at  the  time  of  his  decease,  or  in  and  about  his  said  dwell- 
ing-house, or  the  outhouses  and  offices  appurtenant  thereto,  and 
by  him  held,  used,  occupied,  and  enjoyed  therewith.  By  a  codicil 
he  made  a  different  disposition  of  the  house,  "  with  all  its  furni- 
ture and  appurtenances  thereunto  belonging."  It  was  held  by 
Lord  Lyndhurst,  that  pictures  placed  in  the  house  as  ornamental 
furniture,  and  the  plate  and  linen,  passed  by  the  codicil ;  but  that 
the  codicil  had  no  operation  on  the  disposition  made  by  the  will 
of  the  books,  the  gold  and  silver  coins,  trinkets,  and  things  of  that 
nature. 

In  Birch  v.  Dawson,  (^)  A.  bequeathed  his  leasehold  megsuage, 
with  the  grates,  stoves,  coppers,  locks,  bolts,  keys,  bells,  "Fixed 
and  other  fixtures,  and  fixed  furniture,  to  V.  for  life  ;  and  f"™i'""-" 
the  household  goods,  furniture,  plate,  linen,  china,  books,  wines, 
and  liquors,  and  other  properties  in  the  messuage,  not  being  com- 
prehended under  the  preceding  terms,  fixtures  and  fixed  furniture, 
to  V.  absolutely.  There  were  in  the  messuage,  looking-glasses, 
standing  on  chimney-pieces,  and  nailed  to  the  wall ;  and  a  book- 
case standing  on  (but  not  fastened  to)  brackets,  and  screwed  to 
the  wall.  And  *  the  court  of  king's  bench  held  that  V.  took  only 
a  life  interest  in  these,  because  they  came  within  the  term  "fixed 
furniture." 

In  Cole  V.  Fitzgerald,  (u)  it  was  held  by  Sir  John  Leach  V.  C. 
that  the  words  "household  furniture  and  other  house-  "House- 
hold effects,  of  or  belonging  to  the  testator's  dwelling-  fects." 
house  and  premises  at  his  decease,"  comprised  all  propertj'-  in 
the  house  or  on  the  premises  intended  for  use  or  consumption 
therein,  or' for  ornament  thereof  ;  and  that  it  included  pistols,  ap- 
paratus for  turning,  models,  pictures,  an  organ,  a  parrot,  books,  («) 

(s)  5  Russ.  312.  («)  1  Sim.  &  Stu.  189. 

(i)  2  Ad.  &  El.  37.  {x)  So  books  will  pass  under  a  bequest 

[1187] 


1282 


OF   LEGACIES. 


[PT.  III.  BK.  III. 


■wine  and  liquors ;  but  not  a  pony,  cow,  or  fowling-pieces,  un- 
less it  was  proved  they  were  kept  for  defence  of  the  house.  If  a 
haystack  was  only  for  use,  it  would  pass ;  if  for  sale,  it  would 
not.  And  this  decision  was  afterwards  affirmed  by  Lord  Lynd- 
hurst.  (jf) 

In  Fitzgerald  v.  Field,  (z)  the  testator  directed  that  his  house- 
hold furniture,  &c.  and  utensils  in  and  about  his  mansion-house 
at  H.  should  go  with  the  mansion-house,  and  that  for  that  pur- 
pose, his  trustees  should  make  an  inventory  of  the  furniture,  &c. 
and  utensils,  which  should  be  found  in  and  about  his  mansion- 
house  and  premises  at  the  time  of  his  decease.  It  was  holden 
that  those  words  did  not  pass  farming  utensils  on  lands  at  H. 
occupied  by  the  testator  along  with  the  mansion-house. 

"  Stock  on  farm."  («^)  By  this  term,  not  only  all  movable  prop- 
"  Stock  on  erty  upon  or  belonging  to  the  farm  will  pass ;  but  also,  as 
^^^'  it  should  seerri,  growing  crops  ;  (a)  and  in  one  case,  from 

the  context,  it  was  held  to  include  stock  in  the  malt  trade.  (6) 


of  "  other  articles  of  domestic  use  and 
enjoyment."  Cornwall  v.  Cornwall,  12 
Sim.  303. 

(y)  3  Russ.  301.  According  to  the  lat- 
ter reporter,  the  vice  chancellor  declared 
that  the  parrot  did  not  pass. 

(z)  1  Russ.  427. 

(z')  [A  disposition,  by  will,  of  a  plan- 
tation and  "stock,"  does  not  carry  the 
gathered  crops  remaining  on  the  land,  or 
farming  utensils.  Graham  v.  Davidson, 
2  Dev.  &  Bat.  Ch.  155.] 

(a)  Cox  V.  Godsalve,  6  East,  604,  note ; 
West  V.  Moore,  8  East,  399;  Rudge  v. 
Winnall,  12  Beav.  357.  Bat  see  Vaisey 
U.Reynolds,  5  Russ.  12;  ante,  115,  note 
(r). 

(b)  Brooksbank  v.  Wentworth,  3  Atk. 
64.  As  to  what  will  pass  by  "  live  and 
dead  stock,"  see  Porter  v.  Tournay,  3  Ves. 
313;  Randall  v.  Russell,  3  Meriv.  190;  1 
Rop.  Leg.  245,  3d  ed.  As  to  what  passes 
by  a  bequest  of  "  stock  in  trade,"  see  El- 
liott V.  Elliott,  9  M.  &  W.  23.  [Gift  of  a 
plantation  and  tannery,  with  "  all  the 
stock  of  every  kind,"  may  include  leather 
in  the  vats.  Cameron  v.  Commissioners 
of  Raleigh,  1  Ired.  Eq.  436.]  As  to  a  gift 
of  "  plant  and  goodwill  in  my  business  in 


street,"  see  Blake  v.  Shaw,  Johns. 

732.  As  to  a  gift  of  "  farming-stock  and 
effects,"  see  Harvey  c.  Harvey,  32  Beav. 
441.  ["  Plantation  stock."  Parnellu.  Dud- 
ley, 4  Jones  Eq.  203.  "  All  of  my  stock 
of  different  kinds."  Howze  v.  Howze,  19 
Texas,  553.  "  All  my  property,  consist- 
ing of  lands,  stock  of  every  kind,  house- 
hold and  kitchen  furniture,  wagon,  and 
farming  tools."  Fraser  u.  Alexander,  2 
Dev.  Ch.  348.  "  Movables ;  "  Humble  v. 
Humble,  1  A.  K.  Marsh.  123  ;  Jackson  v- 
Robinson,  1  Yeates,  101  ;  Jackson  v.  Van- 
derspreigle,  2  Dallas,  142 ;  Wood  v.  George, 
6  Dana,  343  ;  will  not  include  a  judg- 
ment debt  due  to  the  testator.  Strong  v. 
White,  19  Conn.  238.  A  bequest  of  in- 
door movables  does  not  include  promis- 
sory notes,  Penniman  u.  Erench,  17  Pick. 
404  ;  nor  does  a  bequest  of  "  all  of  every- 
thing on  hand,"  taken  in  connection  with 
a  bequest  of  household  furniture  and  tools. 
Young  V.  Young,  3  Jones  Eq.  216.  A  be- 
quest of  "  wearing  apparel,  household  fur- 
niture, plate,  linen,  books,  and  every  mov- 
able," will  not  include  debts  due  to  the 
testator.  Jackson  v.  Vanderspreigle,  2 
Dallas,  142.] 
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*Iii  Steward  v.  Cottoi),(c)  a  testator  devised  a  farm  to  his  wife 
for  life,  remainder  to  A.  in  fee,  with  all  the  stock  which  should 
be  on  it  at  the  time  of  his  decease,  which  it  was  his  will  should 
be  kept  up  by  his  wife  during  her  life,  and  go  along  with  the 
farm  ;  and  he  bequeathed  the  residue  of  his  estate  and  effects,  real 
and  personal,  to  his  wife  absolutely.  The  testator  died  in  July. 
The  wife,  having  severed  the  growing  crops  and  stacked  them  on 
the  farm,  died  in  the  following  September,  when  the  remainder- 
man entered  and  took  possession  both  of  the  farm  and  of  the  crops 
which  had  been  so  severed.  And  it  was  held  that  the  personal 
representative  of  the  wife  was  entitled  to  those  crops,  (e^) 

"  Utensils."     Under   this  term  plate  or  jewels  will  not  pass, 
according  to  the  opinion  of  the  judges,  in  Dame  Lati-    "uten- 
mer's  case,  (d)  ^''^■" 

"  Moneys."  Where  a  testator  gives  to  one  person  "  all  his  mon- 
eys in  hand,"  and  to  another  "  all  his  mbneys  out  on  se- 

.  .  .  .  "Moneys." 

curities,"  the  balance  at  his  banker's  will  pass  as  money 
in  hand,  (e)     Under  a  bequest  of  all  the  testator's  "  money  "  in 
*  his  house  at  A.,  bank-notes  and  ready  money  will  alone  pass, 
although  he  may  leave  it  in  mortgages,  bonds,  or  receipts  for  gov- 

(c)  5  Russ.   17,  in  notis,  coram  Willes  ford,  13    Sim.   592.     See,   also.  Fryer  u. 

J.  and  Masters  Holford,  Browning,  and  Ranken,  11   Sim.  55;  Smith  u.  Butler,  1 

Orde.  Jones  &  Lat.  692.     In  May  v.  Grave,  3 

(c')    [Graham  v.  Davidson,  2  Dev.   &  De  G.  &  Sm.  462,  K.  Bruce  V.  C.  held 

Bat.  Eq.  155.]  that  unreceived  dividends  did  not  pass 

{d)  Dyer,  59,  pi.  15.     [As  to  the  effect  under  the  words  "ready  money."    But  it 

of  "  all  my  farming  utensils  of  every  de-  is  difScult,  if  not  impossible,  to  reconcile 

scription  that  are  not  otherwise  disposed  this  decision   with   that   of  Shadwell  V. 

of,"  Plott  V.  Moody,  1  Wins.  (N.  Car.)  91.]  C.  in  Fryer  v.  Ranken,  11  Sim.  55.     See, 

(e)  Vaisey  i/.  Reynolds,  5  Russ.  12.  further,  as  to  what  will  pass  as  "  ready 
See,  also,  accord.  Parker  o.  Mavchant,  1  money,"  Cook  v.  Wagster,  1  Sm.  &  G. 
Y.  &  Coll.  C.  C.  290,  affirmed  1  Phill.  C.  296 ;  Johns.  49.  [A  bequest  of  money 
C.  356.  See,  also.  In  re  Powell's  Trusts,  will  only  include  money  on  hand  or  de- 
Johns.  49.  So  under  a  bequest  of  "  all  posited  in  bank,  and  not  money  due. 
my  moneys,"  money  due  on  deposit  notes  Beck  v.  McGillis,  9  Barb.  35 ;  Mann  v. 
of  the  testator's  bankers  as  well  as  on  the  Mann,  1  John.  Ch.  231 ;  S.  C.  14  John.  9. 
balance  of  his  current  account,  and  also  A  bequest  of  "  everything  except  money 
money  in  the  hands  of  a  stakeholder  on  a  in  possession  "  will  exclude  money  depos- 
bet,  was  held  to  pass.  Manning  v.  Pur-  ited  in  a  bank  at  the  time  of  the  testa- 
cell,  1  Sm.  &  G.  284.  But  the  expres-  tor's  death.  Shelby  u.  Shelby,  6  Dana, 
sion  "  cash  or  moneys  so  called,"  was  held  60.  A  legacy  "  of  all  the  money  on  hand 
not  to  include  a  promissory  note  payable  or  in  bank  at  the  time  of  my  decease,'' 
to  the  testator  or  order,  or  Long  Annul-  will  pass  money  in  the  hands  of  an  agent, 
ties,  or  Colombian  bonds.    Beales  v.  Cris-  Copia's  Estate,  5  Phil.  (Penn.)  214.] 

[1188]     [1189] 
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eminent  annuities.  (/)  However,  where  the  testator  bequeathed 
all  his  money  in  the  bank  of  England,  and  never  had  any  cash  in 
the  bank,  but  was  entitled  to  some  three  per  cents,  and  five  per 
cents.  Bank  Annuities,  Sir  Wm.  Grant  M.  R.  held  that  the  stock 
passed.  (^) 

But  though,  upon  the  whole  context  of  the  will,  stock  may  pass 
by  the  term  "  money,"  (K)  yet  money  does  not,  by  the  force  of 
the  word,  include  stock,  (i) 

In  Hastings  v.  Hane,  (Jc)  a  testator,  after  giving  specific  and 
pecuniary  legacies,  willed  that  A.  and  B.  should  divide,  equally, 
any  moneys  which  might  remain  to  his  account  after  payment  of 
his  debts  and  pecuniary  legacies.  The  testator,  at  the  date  of  his 
will  and  at  his  death,  had  money  accounts  subsisting  between  him 
and  his  bankers,  and  other  persons.  And  Sir  L.  Shadwell  V.  C. 
held  that  the  bequest  *  did  not  pass  his  residuary  estate,  but  only 
the  balances  due  on  those  accounts,  subject  to  the  debts  and  lega- 
cies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple  be- 
quest of  "  money "  will  not  of  itself  pass  stock,  yet  the  word 
"  money  "  may  be  so  used  in  a  will,  as  from' the  whole  context  to 


(/)  1  Eop.  Leg.  252,  3d  ed. ;  Downing 
V.  Townsend,  Ambl.  280;  ante,  1180; 
[Mann  v.  Mann,  1  John.  Ch.  231.] 

(g)  Gallinit!.  Noble,  3  Meriv.  691.  See 
Benson  v.  Whittam,  2  Sim.  493,  as  to  a 
bequest  of  "  money  in  the  hands  of  any 
banker."  See,  also,  Howell  v.  Gayler,  5 
Beav.  157  ;  [Foster  J.  in  Perkins  v.  Mathes, 
49  N.  H.  110 ;  Gale  v.  Drake,  51  N.  H.  84. 
"All  the  money  "  includes  cash  in  the  sav- 
ings bank.  Dabney  v.  Cottrell,  9  Grattan, 
572. 

(A)  See  Leggee  v.  Aagill  (1  Turn.  & 
Euss.  265,  note),  as  cited  by  Sir  J.  Leach 
M.  E.  in  Kendall  v.  Kendall,  4  Euss.  C. 
C.  369 ;  Waite  v.  Combes,  5  De  G.  &  Sm. 
676;  Chapman  v.  Eeynolds,  28  Bear. 
221 ;  [6  Jur.  N.  S.  440;  Foster  J.  in  Per- 
kins «.  Mathes,  49  N.  H.  110.] 

(i)  Ommanney  v.  Butcher,  1  Turn.  & 
Euss.  272,  by  Lord  Eldon ;  Gosden  v. 
Dotterill,  1  My.  &  K.  56 ;  Willis  v.  Plas- 
kett,  4  Beav.  208 ;  Lowe  v.  Thomas,  Kay, 
369  ;  5  De  G.,  M.  &  G.  315  ;  Cowling  v. 

[1190] 


Cowling,  26  Beav.  448.  So  it  was  held  by 
Lord  Langdale  M.  E.  in  Douglas  v.  Con- 
greve,  1  Keen,  410,  that  a  legacy  of  a  sum 
of  stock  did  not  fall  within  the  description 
of  "  pecuniary  legacies."  Where  a  testa- 
tor gave  to  his  wife  any  money  that  he 
might  die  possessed  of,  or  which  might  be 
due  and  owing  to  him  at  the  time  of  his 
decease,  it  was  held  that  the  moneys  re- 
ceivable under  a  policy  of  assurance  on 
his  own  life,  to  which  the  testator  was  en- 
titled, passed  under  the  above  bequest. 
Petty  V.  Willson,  L.  E.  4  Ch.  App.  574. 
[But  "the  remainder  of  my  worldly  sub- 
stance, consisting  of  furniture,  bedding, 
carpets,  china,  kitchen  furniture,  &c.  I 
give  to  ray  two  daughters,  &c.  These, 
with  all  money  of  mine  that  may  remain 
in  bank  at  the  time  of  my  death,  with  all 
claims  and  demands  of  whatever  nature, 
I  give  to  my  two  daughters,"  &c.  does  not 
pass  bank  and  other  stock.  Delamater's 
Estate,  1  Whart.  362.] 
(Ic)  6  Sim.  67. 
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show  that  the  testator  meant  it  to  pass  stock  and  other  personal 
estate ;  and  when  this  intention  can  be  clearly  collected,  the  court 
will  act  upon  it.  (Z)  Thus,  in  Dowson  v.  Gaskion,  (m)  a  testatrix 
whose  personal  property  consisted  chiefly  of  stock,  after  bequeath- 
ing a  number  of  pecuniary  and  specific  legacies,  and  giving  certain 
directions  as  to  her  funeral,  gave  200Z.  to  each  of  her  executors  for 
their  trouble,  and  bequeathed  whatever  remained  of  money  to  the 
five  children  of  E.  D.  And  Lord  Langdale  M.  R.  held,  that  by 
the  words,  "  whatever  remains  of  money,"  the  testatrix  referred 
to  her  general  residuary  personal  estate.  Again,  in  Rogers  v. 
Thomas,  (ji)  a  testatrix,  whose  property  consisted  chiefly  of  stock 
in  the  public  funds,  after  giving  various  legacies  of  sums  of  money, 
gave  and  bequeathed  to  the  inhabitants  of  Tawleaven  Row,  all 
which  might  remain  of  her  money  after  her  lawful  debts  and  lega- 
cies were  paid.  And  the  same  learned  judge  held  that  the  per- 
sons found  to  be  inhabitants  of  Tawleaven  Row  were  entitled. to 
the  residue  of  the  testatrix's  general  personal  estate.  So  in  Glen- 
dening  v.  Glendening,  (o)  where  a  testator  bequeathed  to  his  wife 
the  interest  of  his  money  and  the  use  of  his  goods  for  life  ;  and 
at  her  death  he  gave  certain  legacies  and  the  remainder  of  his 
property  to  his  brothers  and  sisters  ;  and  at  his  death  the  principal 
part  of  his  property  consisted  of  money  in  the  funds ;  it  was  held 
by  the  same  judge,  that  the  widow  was  entitled  to  the  residue  for 
life,  (jj) 

(Z)  In  the  Goods  of  Hand,  7  Notes  of  may  include  tKe  entire  personal  estate,  \i 

Cas.  60 ;  Prichard  v.  Prlchard,  L.  R.  11  necessary  to  effectuate  the  apparent  inteu- 

Bq.  Cas.  232 ;  [Morton  %,.  Perry,  1  Met.  tion  of  the  will.     Smith  v.  Davis,  1  Grant 

446  ;  Newbold  «.  Pritchett,  2  Whart.  46 ;  Cas.  158.     But  a  bequest  to  a  daughter  of 

Smith    V.    Davis,    1     Grant    Cas.     158.  "all    surplus   money   possessed"  by  the 

"Money  or  moneys"  may  include  bank  testator  at  his  death,  does  not  of  itself 

stock,  notes,  and  bonds,  if  such  appears  make  her  residuary  legatee.    Paup  v.  Syl- 

to  be  the  intent.     ITulkerton.i;.  Chitty,  4  vester,  22  Iowa,  371.] 

Jones  (N.  Car.)  Eq.  244.     The  residuary  (m)  2  Keen,  14. 

clause   in    the  will  of  the   testator  was  (n)  2  Keen,  8. 

as  follows  :  "  The  remainder  of  money  I  (o)  9  Beav.  324. 

may  have  at  the  time  of  my  decease,  I  will  [-p]  See,  also,  Waite  v.  Combes,  5  De 

and  bequeath,  in  equal  amounts  to  H.  W".,  G.  &  Sm.  676 ;  Cooke  v.  Wagster,  2  Sm. 

R.  W.,  M.  W.,  J.  P.,  and  the  family  of  A.  &  G.  296  ;  In  the  Goods  of  Hand,  7  Notes 

P.  deceased;"  it  was  held  that  the  testa-  of  Cas.  60;  Langdale  v.  Whitfield,  4  Kay 

tor,  under  the  term  "  money,"  bequeathed  &  J.  426  ;  Knight  w.  Knight,  2  Giff.  616  ; 

his  notes,  bonds,  mortgages,  and  other  Grosvenor  v.  Durston,  25  Beav.  97  ;  Prich- 

claims  for  money,  and  did  not  die  intes-  ard  v.  Prichard,  L.  R.  11  Eq.  Cas.  232  ; 

tate  as  to  such  cTioses  in  action.    Paul  v.  Collins  v.  Collins,  L.  R.  12  Eq.  Cas.  455. 

Ball,  31  Texas,  10.     The  word  "  money  "  So  the  words  "  sums  of  money  "  were  held 


1286  OK   LEGACIES.  [PT.  in.  BK.  III. 

*  But  it  must  be  observed  that  the  rule  of  construction  is  that 
the  word  "  money "  does  not  extend  beyond  what  is  literally 
"  money,"  unless  the  context  requires  it.  (g') 

"  Money  in  the  funds."  In  a  case  where  a  testator  directed  all 
"  Money  ^ig  property,  except  ready  money,  or  money  in  the  funds, 
funds."  to  be  converted  into  money,  and  the  clear  moneys  aris- 
ing from  such  conversion  to  be  invested  in  the  names  of  the  ex- 
ecutors in  3Z.  per  cent,  consols,  or  "  other  government  securities" 
in  England;  it  was  held  by  Knight  Bruce  V.  C.  that  Greek  bonds, 
though  guaranteed  by  this  country,  were  not  comprehended  in  the 
word  "funds;"  and  that  they  were  a  proper  subject  of  conver- 
sion under  the  terms  of  the  will,  (r)  But  a  bequest  of  "  all  the 
funded  property  in  my  name  "  was  held  to  pass  Irish  bank  stock, 
and  Irish  3j  per  cents,  belonging  to  the  testator  and  standing  in 
his  name  jointly  with  three  others,  (s)  Where,  however,  the  tes- 
tator has  stock  which  accurately  answers  the  description  in  his 
will,  though  different  in  amount,  the  description  will  not  be  ex- 
tended to  stock  of  a  different  species,  (i)  Under  a  bequest  *  of 
"  the  dividends  and  interest  of  all  my  money  in  the  funds,"  unre- 
ceived  dividends  will  not  pass,  (u) 

"  Securities  for  money."  If  there  be  nothing  in  the  will  to 
control  the  force  of  this  expression,  stock  in  the  funds  will  pass 
'!  Securi-      \,y  \^  .  r^\  \^-^^  j^  seems  doubtful  whether  it  will  include 

ties  for  •'  ^   ^ 

money."  bank  stock,  that  being  property  wherein  the  owner  is  in- 
to coratprise  personal  estate  generally,  the  testator  having  no  other  funded  prop- 
Whately  v.  Spooner,  3  Kay  &  J.  542.  See,  erty.  Grosvenor  v.  Durston,  25  Beav.  97. 
also,  Stocks  V.  Barr^,  Johns.  54.  A  con-  But  bank  stock  will  not  pass  under  a  be- 
trary  construction  was  adopted  of  the  con-  quest  of  the  "  whole  of  my  fortune  now 
text  in  Lowe  v.  Thomas,  Kay,  369  ;  5  De  standing  in  the  funds."  Grainger  v. 
G.,  M.  &  G.  31 5.  Slingsby,  8  De  G.,  M.  &  G.  285  ;  7  H.  L. 

(?)  Montague    v.   Lord    Sandwich,   33  Gas.  273.     [As  to  a  bequest  of  « stock  in 

Beav.  324  ;  Lamer  v.  Lamer,  3  Drew.  704.  an  insurance  company,"  Havens  v.  Hav- 

(r)  Burnie  v.  Getting,  2  Coll.  324.     See  ens,  1  Sandf  Ch.  324.     "  All  my  share  in 

Montresor  v.  Montresor,  1  Coll.  693.     In  the   personal   stock   held   in   iron  works. 

Ellis  V.  Eden,  23   Beav.   543,  the  words  Dovsey   v.   Dorsey,  4   Harr.   &  M.    231. 

"  stock  in  the  foreign  funds  "  was  held,  on  Dividends    previously   declared  on   bank 

the  terms  of  the  will,  to  comprise  all  for-  stock  do  not  pass  hy  a  bequest  of  the 

cign  securities  for  which  the  faith  of  the  "bank  stock."    Perry  v.  Maxwell,  2  Dev. 

foreign  country  was  pledged.  ci,.  488.1 

(s)  Mangin  v.  Mangin,  16  Beav.  300.  (t)  Gilliat  w.  Gilliat,  28  Beav.  481. 

A  sum  in  the  Long  Annuities  was  held  \u)  Shore  v.  Weekly,  3  De  G.  &  Sm. 

to  pass  under  a  bequest  of  "  my  present  467. 

funded  stock  or  government  securities,"  («)  Bescoby  a.  Pack,l  Sim.  &  Stu.  500. 
[1191]       [1192] 
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terested  as  a  partner  in  a  public  trading  company,  (a;)  Canal 
shares  will  not  pass  under  a  bequest  of  property  vested  "in  bonds 
or  securities."  *(«/) 

It  has  been  held  that  an  I  O  U  given  to  the  testator  for  goods 
sold  by  him  was  not  a  "  security  for  money,"  within  the  meaning 
of  a  bequest  of  "  all  my  money  and  securities  for  money."  (z) 
Nor  will  such  a  gift  include  a  mere  debt  due  to  the  testa- 
tor, (a) 

In  Galliers  v.  Moss,  (S)  the  testator  bequeathed  to  his  executors, 
bv  a  residuary  clause,  all  his  stock  in  trade,  ready  money,  securi- 
ties -for  money,  personal  estate,  and  effects  of  what  nature  and 
kind  whatever,  in  trust  that  they  or  the  survivor,  or  the  heirs,  ex- 
ecutors, administrators,  &c.  of  such  survivor,  should  sell  the  same, 
and  invest  the  produce  in  the  purchase  of  freehold  estate.  The 
court  of  K.  B.  was  of  opinion  that  the  legal  estate  in  lands,  of 
which  the  testator  was  seised  as  mortgagee,  did  not  pass  to  the  ex- 
ecutors by  the  words  "  securities  for  money."  But  in  the  previous 
case  of  Renvoise  v.  Cooper,  (c)  Sir  J.  Leach  V.  C.  held  that  a 
residuary  clause  of  personalty,  including  the  words  "  mortgages 
and  other  securities  for  money,"  passed  the  legal  fee.  And  on  a 
subsequent  occasion,  in  Ex  parte  Barber,  (t^)  it  *  was  held  by  Sir 
L.  Shad  well  V.  C.  that  a  devise  of  all  the  testator's  freehold 
estates,  and  all  his  farming  stock,  ready  money,  bills,  bonds, 
notes,  and  other  securities  for  money,  and  all  the  residue  of  his 
personal  estate,  to  trustees,  their  heirs,  executors,  &c.  in  trust  to 
sell  his  real  estates,  and  to  sell,  get  in,  and  convert  into  money  all 
his  personal  estate,  would  pass  a  mortgage  in  fee.  Again,  in 
Mather  v.  Thomas,  (e)  it  was  held  by  the  same  learned  judge,  in 
conformity  with  a  certificate  by  the  judges  of  the  C.  P.  on  a  case 
sent  by  his  honor  for  their  opinion,  that  a  devise  of  all  messuages, 

(x)  lb.     See  Dicks  v.  Lambert,  4  Ves.  bequests  of  "  note  "  and  "  notes  of  hand," 

725 ;  Ogle  v.  Knipe,   L.  E.    8   Eq.    Cas.  Perry  v.  Maxwell,  2  Dev.  Ch.  488.] 
434.  (o)  In  re  Mason's  Will,  34  L.  J.  Ch. 

(y)  Hudleston  v.  Gouldsbury,  10  Beav.  603  ;  11  Jur.  N.  S.  839. 
547.  (6)  9  B.  &  C.  267. 

(«)  Barry  v.  Harding,  1  Jones  &  Lat.         (c)  6  Madd.  371. 
475.    In  this  case,  Sugden  C.  of  Ireland        {d)  5  Sim.  451. 

said  that  a  bill  of  exchange  or  promissory         (c)  6   Sim.  115;  10  Biug.  44;  3  M.  & 

note  is  a  security  for  money,  in  the  legal  Scott,  687. 
and  proper  sense  of  the  words.     [As  to 
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buildings,  chattels  real,  ready  money,  securities  for  money,  debts 
owing,  and  personal  estate,  save  what  were  before  otherwise  dis- 
posed of,  to  trustees  and  their  heirs,  in  trust  to  pay  the  rents  and 
profits  to  C.  for  life,  and  after  his  decease  to  divide  such  residue 
among  the  children  of  J.  C,  would  pass  lands  vested  in  the  de- 
visor as  mortgagee  in  fee.  It  will  be  observed  that  in  these  two 
cases  the  word  "  heirs  "  is  used  in  the  bequest.  But  it  should 
seem  that  it  would  be  laying  too  much  stress  upon  that  word  to 
say  that  it  made  the  difference  between  them  and  Galliers  v.  Moss, 
which  was  treated  by  Parker  V.  C.  In  re  King's  Mortgage,  (/)  as 
overruled  by  the  subsequent  decisions ;  and  that  learned  judge 
accordingly  held  that  by  a  gift  of  "  securities  for  money  "  the 
legal  estate  of  the  mortgagee  passed.  And  it  was  held  in  Doe  v. 
Bennett,  ((/)  to  pass  under  a  bequest  of  all  "  moneys  on  mort- 
gage." (K) 

Where  the  "  interest "  or  "  produce  "  of  a  fund  is  bequeathed 
to  a  legatee,  or  in  trust  for  him,  without  any  limitation  as  to  con- 
tinuance, the  principal  will  be  regarded  as  bequeathed  also,  (i) 


(/)  5  De  G.  &  Sm.  644.  See  accord. 
Knight  V.  Robinson,  2  Kay  &  J.  503 ;  Rip- 
pen  V.  Priest,  13  C.  B.  N.  S.  308. 

(g)  6  Ex.  892. 

(A)  See,  also.  In  re  Stevens's  Will,  L. 
R.  6  Eq.  Cas.  597.  [A  general  devise 
will  pass  the  legal  estate  in  mortgage  or 
trust  estates,  provided  the  trusts  or  objects 
of  the  trusts  are  not  inconsistent  with  their 
passing.  Lord  Braybroke  v.  Inskip,  8 
Ves.  417  i  In  re  Brown  &  Sibly's  Con- 
tract, L.  R.  3  Ch.  D.  156,  162.  Where 
there  is  a  general  devise  of  real  estate 
charged  with  debts  and  legacies,  the  legal 
estate  in  trust  property  will  pass  under 
that  devise,  notwithstanding  the  charge, 
which  attaches  only  on  property  which  the 
testator  is  competent  to  charge  with  his 
debts  and  legacies.  Martin  v.  Laverton, 
L.  R.  9  Eq.  563  ;  In  re  Brown  &  Sibly's 
Contract,  L.  R.  3  Ch.  D.  148,  163.] 

(i)  Elton  V.  Sheppavd,  1  Bro.  C.  C.  532 ; 
Philipps  V.  Chamberlaine,  4  Ves.  51  ; 
Rawlings  v.  Jennings,  13  Ves.  39  ;  Adam- 
son  V.  Armitage,  19  Ves.  418 ;  S.  C.  Coop- 
er, 283,  284  ;  Stretch  v.  Watkins,  1  Madd. 


253  ;  Clough  ii.  Wynne,  2  Madd.  188 ;  Haig 
V.  Swiney,  1  Sim.  &  Stu.  490 ;  Hawkins 
V.  Hawkins,  7  Sim.  178  ;  Clarke  v.  Gould, 
7  Sim.  197 ;  Humphrey  o.  Humphrey, 
1  Sim.  N.  S.  536;  Jenings  v.  Baily,  17 
Beav.  118.  See,  also,  ante,  820,  note  (m) ;  , 
[Mathes  v.  Smart,  51  N.  H.  441 ;  Andrews 
V.  Boyd,  5  Greenl.  199  ;  Craft  v.  Snook,  2 
Beasley  (N.  J.),  121  ;  Perkins  v.  Mathes, 
49  N.  H.  Ill  ;  Garret  v.  Rex,  6  Watts, 
14 ;  Arnold  a.  Delachaise,  4  La.  Ann. 
109;  Peale  y.  White,  7  La.  Ann.  449; 
Silknitter's  Appeal,  45  Penn.  St.  365 ; 
Mannox  v.  Greener,  L.  R.  14  Eq.  456. 
A.  devised  the  "use,  income,  and  inter- 
est" of  certain  personal  estate  to  his 
wife  during  her  life,  and  it  was  held  that 
the  estate  vested  in  her  during  her  life; 
and  that  her  interest  in  it  was  not  an  an- 
nuity, but  an  estate  for  life,  and  that  the 
income  arising  from  it  might  be  appor- 
tioned to  the  time  of  her  decease.  Stone 
a.  North,  41  Maine,  265.]  But  see  Cooke 
V.  Bowler,  2  Keen,  54  ;  M'Donald  v.  Bryce, 
lb.  517  ;  [Read  v.  Head,  6  Allen,  174,  176, 
177;  Sannderson  v.  Stearns,  6  Mass.  37  ; 
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*  Thus  an  indefinite  gift  of  the  dividends  gives  tlae  absolute  prop- 
erty of  the  stock.  (A;) 

But  there  is  a  marked  distinction  between  the  gift  of  the  prod- 
uce of  a  fund  without  limit  as  to  time,  and  a  simple  «Annu- 
gift  of  an  annuity.  An  annuity  may  be  perpetual,  or  i'y-" 
for  life,  or  for  any  period  of  years ;  but  in  the  ordinary  accepta- 
tion of  the  term  used,  if  it  should  be  said  that  a  testator  had  left 
another  an  annuity  of  IQOl.  per  annum,  no  doubt  would  occur  of 
the  gift  being  an  annuity  for  the  life  of  the  donee.  (T)  Accord- 
ingly it  is  perfectly  settled,  that  a  simple  gift  of  an  annuity  to  A. 
does  not  give  an  annuity  beyond  the  life  of  A.  (rn)  So  it  was  de- 
cided by  Knight  Bruce  V.  C.  in  Wilson  v.  Maddison,  (w)  that  a 
bequest  of  30Z.  a  year  "  from  the  interest  of  my  funded  property 
in  the  bank  of  England,"  did  not  amount  to  a  bequest  of  so  much 
stock  as  would  produce  that  annual  sum,  but  constituted  an  an- 
nual charge  of  30?.  upon  the  funded  property  for  the  life  *  of  the 
legatee  ;  his  honor  observing  that  what  the  testator  gave  was  an 


Barrus  v.  Khkland,  8  Gray,  512.]  See, 
also,  Blann  v.  Bell,  5  De  G.  &  Sm.  658, 
663,  where  Parker  V.  C.  said  that  the  rule 
which  gives  an  absolute  interest  in  the 
funds,  when  there  is  a  general  gift  of  the 
income,  is  not  a  very  strong  one;  and  that 
in  all  such  cases  the  court  is  obliged  to 
find  out  the  meaning  from  the  context. 
See,  likewise,  Wetherell  v.  Wetherell,  4 
GifE.  51 ;  1  De  G.,  J.  &  S.  134  ;  [Blann  v. 
Bell,  2  De  G.,  M.  &  6.  775,  780,  781.] 
Where  the  entire  fund  or  the  entire  inter- 
est of  a  fund  is  given  for  a  particular  pur- 
pose which  fails,  the  court  holds  the  donee 
entitled  to  the  whole  fund,  treating  the 
purpose  merely  as  the  motive  for  the  gift. 
Secus,  where  the  gift  is  of  the  whole  or 
any  part  of  the  fund.  In  re  Sanderson's 
Trusts,  3  Kay  &  J.  497. 

{k)  Page  V.  Leapingwell,  18  Ves.  463  ; 
Haig  V.  Swiney,  1  Sim.  &  Stu.  487,  490  ; 
Southouse  V.  Bate,  16  Beav.  132;  [Collier 
V.  Collier,  3  Ohio  St.  369.  A  testator  be- 
queathed to  his  son  during  his  life,  "  the 
income  of  my  slock"  in  a  certain  corpo- 
ration, "  the  principal  of  said  stock  to  be 
held  by  my  executors  during  his  life,  and 


at  his  decease  I  give  the  same  to  "  his  sur- 
viving children.  At  the  date  of  the  testa- 
tor's will  and  of  his  death,  he  owned  cer- 
tain shares  in  the  stock  of  the  corporation, 
and  had  also  subscribed  for  shares  in  new 
stock  and  paid  half  the  price  thereof;  but 
he  died  before  the  day  on  or  before  which 
the  other  half  was  payable,  and  his  execu- 
tors paid  it,  and  took  the  certificates  of 
the  new  shares  ;  it  was  held  that  the  new 
shares  passed  by  the  bequest.  Emery  v. 
Wason,  107  Mass,  507.] 

(I)  1  Cr.  &  Ph.  280. 

(m)  Kerr  v.  Middlesex  Hospital,  2  De 
G.,  M.  &  G.  583,  by  Lord  St.  Leonards ; 
Blewitt  V.  Roberts,  1  Cr.  &  Ph.  274,  over- 
ruling the  decree  of  the  V.  C,  10  Sim. 
491,  and  also  semble,  Tweedale  u.  Twee- 
dale,  10  Sim.  453 ;  Yates  v.  Madden,  3  Mac. 
&  G.  532,  overruling  the  decree  of  the 
V.  C,  16  Sim.  613  ;  Potter  v.  Baker,  13 
Beav.  273;  Ke  Groves's  Trust,  1  Giff.  74; 
Lett  V.  Randall,  3  Sm.  &  G.  83 ;  2  De  G., 
F.  &  J.  388  ;  Bent  t.  UuUen,  L.  R.  6  Ch. 
App.  235;  [Morgan  v.  Pope,  7  Cold. 
547.] 

(ii)  2  Y.  &  Coll.  C.  C.  372. 
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annuity  of  BOl.  a  year  charged  on  the  stock,  not  an  annuity  of  30Z. 
a  year  on  part  of  the  stock,  (jn?- } 

Still  where,  in  effect,  the  bequest  is  a  gift  of  property  which 
will  produce  the  amount  of  the  annuity,  or,  in  other  words,  where 
the  will  dedicates  the  corpus  of  a  fund  to  the  purchase  of  the  an- 
nuity, it  is  a  gift  in  perpetuity,  (c)  So  where  the  will  deals  with 
the  annuity  as  being  in  existence  and  operative  beyond  the  period 
of  the  life  of  him  who  is  first  to  enjoy  it,  and  no  other  period  can 
be  fixed  for  such  further  duration  short  of  making  it  perpetual,  (p) 
the  annuity  must  be  considered  as  given  in  perpetuity ;  that  is  to 
say,  it  is  a  bequest  of  so  much  property  as  will  produce  the  income 
which  the  testator  prescribes  as  the  amount  of  the  gift  he  intends 
for  the  legatee.  And  though  if  an  annuity  be  given  to  one  for 
life,  and  after  his  death  to  another  simply,  the  latter  does  not 
necessarily  take  an  absolute  interest  in  the  annuity,  yet  there  may 
be  other  circumstances  affecting  the  construction  which  are  suffi- 
cient to  show  an  intention  to  give  the  annuity  indefinitely,  (g) 

It  may  be  here  mentioned,  that  it  is  established  by  several 
cases,  (■»■)  that  where  money  is  bequeathed  to  be  invested 

Bequest  to  ^  \   y  j  ± 

purchase  in  the  purchase  of  an  annuity  for  the  life  of  the  legatee, 
ii°e  of  feg-  and  the  legatee  dies  before  it  is  laid  out,  or  even  before 
*'®^'  the  fund  is  available,  as  during  the  life  of  the  person 

(ni)   [A  bequest  of  the  interest  of  a  cer-  the  income  or  interest  of  that   amount, 

tain  sum,  not  setting  apart  any  fund  for  Booth  v.  Ammerman,  4  Bradf.  Sur.  129.] 
its  payment,  is  a  gift  of  an  annuity  equal         (o)  Stokes  u.  Heron,  12  CI.  &  Fin.  161 ; 

to  the  interest  of  said   sum,  and   is  not  2  Dr.  &  W.  89 ;  Kerr  v.  Middlesejc  Hospi- 

chargeable  with  any  tax,  expense  of  man-  tal,  2  De   G.,   M.  &  G.   577  ;  Biguold  v. 

agement,  or  other  deduction  by  the  exceu-  Giles,  4   Drew.   343  ;   Hill    v.  Rattey,  2 

tor.    Brimblecom  v.  Haven,  12  Gush.  .511.  Johns.  &  H.  634;  Mansergh  v.  Campbell, 

A  bequest  of  "  an  annuity  or  yearly  sum  25  Beav.  544  ;  3  De  G.  &  J.  232 ;  Hedges 

of  $200,  to  be  paid  yearly  and  every  year,  v.  Harpur,  3   De  G.   &  J.   129  ;  Ross   ii. 

for   fifteen  years  from  and  after  my  de-  Borer,   2   Johns.   &   H.   469 ;    Timins   v. 

cease,"  is  an  annuity  for  years,  and  to  be  Stackhouse,  27  Beav.  434  ;  Bent  v.  CuUen, 

paid  out  of  the  income  under  the  direc-  L.  R.  6  Ch.  App.  235 ;  [Evans  u.  Walker, 

tions  of  the  will.    But  a  bequest  of  "  the  L.  R.  3  Ch.  D.  211.] 

sum   of  $500,  payable   in   sums   of  $100         (p)  Stokes  w.  Heron,  12  CI.  &  Fin.  194  ; 

yearly,"  is  not  an  annuity,  and  is  to  be  paid  Robinson  v.  Hunt,  4  Beav.  451. 
out  of  the  estate.     Stephens  v.  Milnor,  9         {q)  Potter  v.  Baker,  13  Beav.  273;   15 

C.  E.   Green,   358.     See  ante,   809,   note  Beav.  489.     See,  further,  on  this  subject 

(q).    But  the  bequest  of  the  interest  of  a  Pawson  v.  Pawson,  19  Beav.  146. 
particular  sum  will  not  be  construed  the         (r)  Yates  v.  Compton,  2  P.  Wms.  309  ; 

same  as  giving  an  annuity  of  the  same  Barnes  v.  Rowley,  3  Ves.  482 ;  Palmer  v. 

amount,   although   payable   annually ;    it  Craufurd,  3  Swanst.  305. 
will  be  regarded  rather  as  simply  a  gift  of 


CH.  n.  §  IV.j  DESCRIPTION   OF   LEGACIES.  1291 

after  whose  death  the  investment  is  to  be  made,  (s)  yet  still  it  is 
a  *  vested  legacy  from  the  death  of  the  testator,  and  the  sum  will 
belong  to  the  personal  representatives  of  the  legatee.  And  it  is 
further  established,  that  the  legatee  for  whose  benefit  it  was'  in- 
tended, having  survived  the  testator,  may  elect  either  to  take  the 
sum,  or  to  have  it  laid  out  in  an  annuity,  (it) 

"  Debts."  Under  a  bequest  of  "  whatever  debts  may  be  due 
to  me  at  the  time  of  mv  death,"  it  has  been  held  that  a 

"  Debts  " 

bill  of  exchange,  drawn  in  the  testator's  favor,  and  de- 
livered by  him  to  his  banker,  and  a  cash  balance  in  his  banker's 
hands,  passed  to  the  legatee,  (m) 

But  where  a  testator  bequeathed  all  his  ships  and  money,  due 
to  him  at  the  time  of  his  decease,  to  A.  B.,  it  was  held  that  freight 
earned  by  a  ship  under  a  charter-party  executed  after  the  date  of 
the  will,  and  in  respect  of  a  voyage  not  completed  until  after  the 
testator's  death,  did  not  pass  to  A.  B.,  either  as  "  money  due,"  or 
as  incident  to  the  ship,  (y) 

Where  the  testator  bequeathed  all  his  ready  money  and  debts 
due  and  owing  to  him  at  his  death  to  A.,  and  all  his  governn:ient 
stock  and  funds,  and  personal  estate,  to  B. ;  and  after  making  his 
will,  sold  out  a  certain  sum  of  stock  and  lent  it  upon  bond,  condi- 
tioned for  replacing  the  stock  on  a  day  specified,  which  day  he  sur- 
vived ;  Sir  Wm.  Grant  *  held  that  this  bond  passed  to  A.  under 
the  bequest  of  the  testator's  debts,  the  question  depending  on  what 

(s)  Bayley  v.  Bishop,  9  Ves.  6 ;  Day  v.  De  G.,  M.  &  G.  601.  [In  Gaskins  v.  Rogers, 

Day,    1   Drew.    569.     But   see  Power  v.  L.  R.  2  Eq.  284,  291,  Wood  V.  C.  said  he 

Hayne,  L.  R.  8  Eq.  Cas.  262  ;  [Hatton  v.  apprehended  the  true  principle  of  construc- 

May,  L.  R.  3  Ch.  D.  148.]  tion  now  to  be,  "that  if  you  find  simply 

(()  Palmer  u.  Craufurd,  3  Swanst.  417,  the  word  'legacy'  used,  and  a  direction 

488;  Dawgon  v.  Hearn,  1   Russ.  .&   My.  to  apportion  the  property  amongst    the 

606 ;  2  De  G.,  M.  &  G.  583,  by  Lord  St.  legatees,  unless  there  be  something  appar- 

Leonards ;  Ford  i).  Batley,  17  Beav.  303;  ent  on  the  face  of  the  will  which  shows 

Re  Brown's  Will,  27  Beav.  324  ;  Stokes  that  the  testator  has  not  used  the  word  in 

u.  Cheek,  28  Beav.  620.    But  where  one  of  its  ordinary  legal  signification,  it  will  in- 

the  liabilities  of  the  testator's  estate  is  a  elude  annuitants."] 

life  annuity,  the  annuitant  is  not,  in  the  (u)  Carr  v.  Carr,  1  Meriv.  541,  note  to 

administration  of  the  estate,  entitled  to  Devaynes  v.  Noble.     See,  also,  1  Phill.  C. 

the  value  of  the  annuity  as  a  gross  sum.  C.  361,  per  Lord  Lyndhurst,  accord.     [A 

Yates  V.   Yates,  28  Beav.  637.     As  to  bequest  of  a  promissory  note  carries  the 

whether,  in  the  construction  of  the  word  interest  due  on  it.    Perry  v.  Maxwell,  2 

"  legacies "    in    a    will,    annuities    be-  Dev.  Eq.  488.] 

queathed  are  to  be  included,  see  Cornfield  (w)  Stephenson  v.  Dowson,  3  Beav.  342. 

0.  Wyndham,  2   Coll.   184;  Bromley  v.  But  see  the  new  wills  act,  1  Vict.  c.  26, 

Wright,  7  Hare,  334  ;  Heath  v.  Weston,  3  s.  24,  ante,  220,  221. 
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was  the  actual  description  of  the  property  at  the  time  of  his  death, 
and  the  circumstance  that  the  debtor  might  still  transfer  the  stock, 
not  being  allowed  to  alter  or  affect  the  rights  of  parties,  (a;) 

In  the  case  of  Stenhouse  v.  Mitchell,  («/)  Lord  Eldon  was  of 
opinion  that  the  words  "  debts  due  at  my  death  from  A.,  whether 
by  bonds  or  mortgages,  or  open  accounts,"  would  have  passed 
only  debts  ejusdem  generis  with  the  securities  specified,  and  would, 
therefore,  not  have  included  a  judgment  debt,  had  not  the  con- 
text of  the  will  disclosed  a  larger  intention.  (2) 

The  bequest  of  a  debt  due  on  a  particular  security  will  pass 
the  capital  only,  and  not  arrears  of  interest  due  at  the  testator's 
death ;  (a)  and  e  converso,  the  bequest  of  arrears  of  a  debt  will 
not  pass  the  principal.  (6) 

In  Collins  v.  Doyle,  (c)  a  testatrix  who  was  entitled  to  a  dis- 
tributive share  of  the  assets  of  an  intestate,  to  whom  at  her  death 
no  administration  had  been  taken  out,  bequeathed  "  all  such  sums 
of  money  as  should  be  owing  to  me  at  the  time  of  my  decease 
from  G.  B."  And  it  was  holden  by  Lord  Gifford,  that  these  words 
would  not  pass  her  beneficial  interest  in  a  sum  of  money  which 
was  then  due  from  G.  B.  to  the  estate  of  the  intestate. 

But  in  Bainbridge  v.  Bainbridge,  (c?)  where  testatrix,  being 
entitled  to  her  son's  residuary  estate  (the  amount  of  which  was 
unascertained  at  her  death),  bequeathed  as  follows  :  "  If  any  debts 
due  to  me  at  my  decease,  I  request  my  *  executors  will  collect  and 
pay  into  the  hands  of  my  children ;  "  Sir  L.  Shadwell  V.  C.  held 
that  the  son's  residue  passed  by  the  bequest. 

"  Jewels."  In  the  Attorney  General  v.  Harley,  (e)  a  testatrix 
"Jewels."  directed  all  her  jewels  to  be  sold  to  pay  her  debts,  ex- 
"' Ne"k- "  ^'^P*  ^  particular  ring  set  with  diamonds,  which  she  gave 
laces."  to  a  friend,  and  she  then  bequeathed  the  remainder  of 
her  rings,  her  necklaces  of  every  description,  pearls,  garnets,  cor- 
nelians, and  watches,  to  B. ;  by  a  subsequent  testamentary  dispo- 
sition she  gave  all  her  trinkets  of  every  denomination,  her  jewels 

(x)  Essington  v.  Vashon,  3  Meriv.  434.  court  v.  Morgan,  2  Keen,  274  ;  Gibbon  v. 

(y)  11  Ves.  356.  Gibbon,  13  C.  B.  205. 

(«)  But  see  Bridges  v.  Bridges,  Vin.        (6)  Hamilton  v.  Lloyd,  2  Ves.  jr.  416  ; 

Abr.  tit.  Devise,  0.  b,  pi.  13 ;  Chalmers  v.  1  Rop.  Leg.  257,  3d  ed. 
Storil,  2  Ves.  &  B.  222  |  1  Rop.  Leg.  253,         (c)  1  Buss.  135. 
3d  ed.  (rf)  9  Sim.  16. 

(o)  Roberts  v.  Kuffin,  2  Atk.  112  ;  Har-        (c)  5  Russ.  173. 
vey  V.  Cooke,  4  Russ.  34.    But  see  Har- 
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excepted,  to  C. ;  and,  in  another  part  of  the  same  instrument,  di- 
rected her  jewels  to  be  sold  ;  afterwards,  by  a  third  testamentary 
instrument,  she  bequeathed  to  C.  all  her  trinkets  and  pearls,  with 
various  specific  articles,  among  which  were  some  rings  set  with 
diamonds.  The  testatrix  was  possessed  of  a  very  valuable  dia- 
mond necklace  and  cross,  and  of  a  pearl  necklace,  beside  other 
necklaces,  and  of  various  diamond  rings,  besides  those  which  were 
specifically  bequeathed.  And  it  was  held  by  Lord  Lyndhurst, 
that  the  diamond  necklace  and  cross,  and  the  diamond  rings,  not 
specifically  mentioned,  were  not  to  be  sold,  and  did  pass  to  B. 
His  lordship  further  held  that  the  pearl  necklaces  passed  to  B., 
under  the  gift  of  necklaces  of  every  description,  and  did  not  pass 
to  C.  under  the  gift  of  pearls. 

"  Books."    In  Willis  v.  Curtois,  (/)  a  question  arose  under  the 
will  of  the  celebrated  Dr.  Willis,  whether  a  collection 

"Books.'* 

of  books  bound  into  volumes,  which  contained  manu- 
script notes  of  his  attendance  upon  King  George  3,  would  pass 
by  a  bequest  to  his  nephew,  a  gentleman  engaged  in  the  like 
branch  of  the  medical  profession  as  the  testator,  of  "all  and  every 
the  books  in  and  about  my  house  in  Tenterden  Street."  Lord 
Langdale  M.  R.  held  in  the  affirmative,  (/i) 

"  Personal  ornaments."  In  the  construction  of  the  same  will, 
his  lordship  held  that  a  pocket-book  and  a  case  of  in-  "  Personal 
struments,  usually  carried  about  the  person  of  the  *  tes-  ments." 
tator  did  not  pass  under  a  bequest  of  "  personal  ornaments."  But 
the  learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil 
case,  toothpick  case,  lip-salve  box,  and  eye-glass,  similarly  circum- 
stanced, would  pass. 

"  Linen."     Under  this  term,  without  qualification,  table  and 
bed  linen,  and  every  article  to  which  that  general  word    "Linen 
can  be  applied,  will  pass.     But  where  there  is  a  bequest  clothes." 
of  "  all  linen  and  clothes  of  all  kinds,"  it  has  been  held  that  only 
body  linen  will  pass.  (^) 

"  Medals."    By  this  word,  uurious  pieces  of  current  coin,  which 
have  been  kept  by  the  testator  with  his  medals,  have 
been  held  to  pass.  (A)  "Medals." 

"  Portraits."     Where  a  testator   bequeathed  the  portraits  of 

{/)  1  Beav.  189.  {g)  Hunt  v.  Hort,  3   Bro.   C.  C.  311; 

(/I)  ["All  my  books  and  papers  of  [ante,  1185,  note  (m).] 

every  description."    Ante,  1182,  note  (rf).]  (A)  Bridgman  v.  Dove,  3  Atk.  202. 
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himself,  of  his  grandfather  and  grandmother,  and  of  his  mother, 
"For-  and  of  the  Duke  of  Schomberg,  to  A.  B.;  and  the  tes- 
traits."  ^g^^jjj,  ^^^  Qjjg  portrait  of  himself,  one  of  his  grandfather 
and  grandmother,  and  one  of  his  mother,  and  a  three  quarter  por- 
trait and  a  portrait  in  crayon  of  the  Duke  of  Schomberg,  and 
also  a  picture  in  which  the  duke  is  represented  on  horseback,  with 
a  battle  in  the  distance;  it  was  held  that  that  picture  was  a 
portrait  of  the  duke,  and  that  it  passed,  together  with  all  the  other 
portraits,  by  the  bequest,  (i) 

"Planta-  It  should  Seem,  that  by  a  devise  of  a  West  Indian 

the" West      plantation,  the  stock,  implements,  utensils,  &c.  upon  it 

Indies.  ^jll  pass.  (-^) 

Mistakes  in  the  description  of  legacies,  like  those  in  the  de- 
Mistakes  scription  of  legatees,  may  be  rectified  by  reference  to  the 
icription'of  terms  of  the  gift,  and  evidence  of  intrinsic  circumstance, 
a  legacy,      taken  together.  (Z) 

(i)  Duke  of  Leeds  v.  Amherst,  13  Sim.  evidence,  may,  it  is  said,  be  fairly  removed 

459,  affirmed  hy  Lord  Lyndhurst  C.  by  the  same  means.     But  upon  examina^ 

{k)  Lushington  v.  Sewell,   1    Sim.  435.  tion  the  maxim  proves  not  to  be  an  uni- 

See  "Wood  v.  Gaynon,  1  Ambl.  395 ;  ante,  versal  guide ;  for  on  the  one  hand,  there 

740,  [1187,  note  (6).     As  to  a  devise  of  are  many  recognized  authorities  for  the 

"woodland,"  see  Blaine  v.  Chambers,  1  admission   of   parol   evidence   to  explain 

Serg.  &  R.  169.     "Grist-mill  and  appur-  ambiguities  appearing  on  the  face  of  the 

tenances,"    see   Blaine   v.    Chambers,    1  will;  Doe  w.  Needs,  2  M.  &  W.  129;  Doe 

Serg.   &  K.    169.     "  House,"   Rogers   v.  v.  Jersey,  2  B.  &  B.  553  ;  Fonnereau  v. 

Smith,  4  Penn.  St.  93.]  Poynt?;,  1  Bro.  C.  C.  472 ;  Colpoys  v.  Col- 

{1)   Ante,  1152  et  seq. ;   Boys   v.  Wil-  poys,  Jac.  451  ;  Wigram  on  Wills,  prop, 

liams,  ante,  1167  ;  Slingsby  v.  Grainger,  7  v.  ex.  2,  64  et  seq.,  196  et  seq. ;  while  on 

H.  L.  Cas.  273  ;  Ives  v.  Dodgson,  L.  R.  9  the  other  hand  the  existence  of  a  latent 

Eq.  Cas.  401;  [an(e,  1153,  notes  (u)  and  ambiguity  will  certainly  not,  as  appears 

(a;i).    The  admission  or  rejection  of  parol  sometimes  to  have  been  supposed,  warrant 

evidence  is  commonly  said  to  depend  in  the  admission  in  all  cases  indiscriminately 
all  cases  on  the  canon,  which  rejects  it  in  '  of  parol  evidence  to  show  what  the  testa- 

the  case  of  patent  ambiguities,  or   those  tor  meant  to  have  written  as  distinguished 

which  appear  upon  the  face  of  the  will,  from  what  is  the  meaning  of  the  words  he 

and  admits  it  in  the  case  of  latent  ambi-  has  used.     See  Cheney's  case,  5  Rep.  68 ; 

guities,  or  those  which  seem  certain,  for  Vernon's    case,  4  Rep.  '4 ;  Lawrence  v. 

anything  that  appears  upon   the  face  of  Dodwell,   1    Ld.   Raym.   438 ;   Bertie   v. 

the  will,  but  there  is  some  collateral  mat-  Falkland,  1  Salk.  232  ;  Gowers  v.  Moor, 

ter,  out  of  the  will,  that  breeds  the  am-  2  Vern.  98 ;  Bennett  v.  Davis,  2  P.  Wms. 

biguity.      Bacon's  Maxims,   reg.   23;    1  316;  Parsons  u.  Lanoe,  1  Ves.  189;  Ul- 

Sngden  V.  &P.  (8th  Am.  ed.)  168;  Trus-  rich  v.  Litchfield,  2  Atk.  374;  Parmiter 

tees  of  the  South  Newmarket  Methodist  v.  Parmiter,  1  Johns.  &  H.  135.    It  is  to 

Seminary  !).  Peaslee,  15  N.H.  327;  Amer-  the  admissibility  of  this  species  of  evi- 

ican  Bible  Society  v.  Pratt,  9  Allen,  110.  dence  that  attention  is  now  to  be  turned. 

And  this  ambiguity  being  raised  by  parol  To  say  that  such  evidence  is  admissible. 
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The  error  of  the  testator,  says  Swinburne,  (m)  in  the  *  proper 
name  of  the  thing  bequeathed,  did  not  hurt  the  validity  of  the 
legacy,  so  that  the  body  or  substance  of  the  thing  bequeathed  is 


because  the  ambiguity  complained  of  has 
been  raised  by  the  extrinsic  facts,  is  to 
lose  sight  of  the  essential  difference  be- 
tween the  nature  and  effect  of  the  evidence 
which  raises  the  ambiguity,  and  that  by 
which  it  is  to  be  removed ;  for  the  former 
is  confined  to  a  development  of  facts  with 
reference  to  which  the  will  was  written, 
and  to  which  the  language  of  the  will  ex- 
pressly or  tacitly  refers,  and,  therefore,  it 
lies  within  the  strict  limits  of  exposition, 
which  it  cannot  be  denied  that  the  latter 
transgresses.  Wigram  on  "Wills,  121  ; 
Sir  J.  Romilly  M.  R.  in  Stringer  v.  Gar- 
diner, 27  Beav.  38.  To  render  the  ground 
tenable,  it  must  be  taken  to  support  the 
proposition  only  so  far  as  it  asserts,  that, 
if  an  ambiguity  is  introduced  into  an 
otherwise  unambiguous  will  by  parol  evi- 
dence of  the  state  of  the  testator's  family, 
or  other  circumstances,  that  ambiguity 
may  be  removed  by  further  evidence  of 
the  same  nature.  Alderson  B.  in  Clayton 
V.  Lord  Nugent,  13  M.  &  W.  204.  But 
in  admitting  this  interpretation  of  the 
rule,  all  distinction  between  patent  and 
latent  ambiguitjes  is  lost,  for  in  every  case 
the  judge  by  whom  a  will  is  to  be  ex- 
pounded is  entitled  to  be  placed,  by  a 
knowledge  of  all  the  material  facts  of  the 
case,  as  nearly  as  possible  in  the  situation 
of  the  testator  when  he  wrote  it.  1 
Greenl.  Ev.  §§  287,  288,  289.  A  patent 
ambiguity,  it  is  true,  may  not  be  explained  ' 
by  any  other  kind  of  evidence,  and  so  far 
the  first  branch  of  the  canon  is  undoujjt- 
edly  true.  Cheney's  case,  5  Rep.  68  6 ; 
Castledon  v.  Turner,  3  Atk.  257  ;  Clayton 
V.  Lord  Nugent,  13  M.  &  W.  200 ;  Strode 
V.  Rassell,  2  Vern.  625.  But  by  our  hy- 
pothesis to  this  precise  extent,  and  no 
farther,  is  the  latter  branch  true  also. 
We  come,  therefore,  to  the  conclusion 
either  that  the  distinction  taken  by  the 
canon  between  latent  and  patent  ambi- 
guities is  an  unsubstantial  one,  or  that  the 


proposition  docs,  in  its  second  branch, 
assert  the  admissibility  of  evidence  to 
show  the  testator's  intention  (as  distin- 
guished from  the  meaning  of  his  written 
words) ;  and  that,  consequently,  if  true, 
its  application  must  be  confined  to  a  spe- 
cial class  of  cases.  It  remains  to  be  seen 
in  what  cases,  if  any,  such  evidence  is 
admissible.  Suppose,  then,  that  evidence 
has  been  given  of  all  the  material  facts 
and  circumstances  of  the  case,  and  that 
these  have  ultimately  raised  an  ambiguity 
by  disclosing  the  existence  of  more  than 
one  object  or  subject  to  which  the  words 
are  equally  applicable.  The  uncertainty 
as  to  which  of  these  was  in  the  testator's 
contemplation  would,  if  the  investigation 
stopped  here,  necessarily  be  fatal  to  the 
gift.  Under  these  peculiar  circumstances, 
however,  declarations  of  the  testator  or 
other  direct  evidence  of  his  intention  are 
admissible  to  clear  up  the  ambiguity,  by 
pointing  out  (if  they  can)  the  actual  sub- 
ject or  object  of  the  gift,  among  the  sev- 
eral properties  or  persons  answering  to 
the  description.  Of  this  nature  are  the 
examples  given  by  Lord  Bacon,  in  illus- 
tration of  the  maxim,  "  Ambiguitas  verbo- 
rum  latens  verificatione  suppletur ;  nam  quod 
ex  facto  oritur  ambiguum  verificatione  facti 
tottitur ;"  a.ni  are  styled  by  him  cases  of 
equivocation.  See  as  to  the  meaning  of 
the  word  ambiguity,  Wigram  on  Wills 
(3d  ed.),  pi.  199  et  seq. ;  Cic.  Tusc.  III.  9  ; 
Jones  u.  Newman,  W.  Bl.  60 ;  Ileynolds 
V.  Whelan,  16  L.  J.  Ch.  434 ;  Doe  v.  Mor- 
gan, 1  Cr.  &  M.  235 ;  Doe  u.  Needs,  2  M. 
&W.  129;  Doe  i;.  Allen,  12  Ad.  &  El. 
451 ;  Bennett  u.  Marshall,  2  Kay  &  J. 
740 ;  Doe  a.  Westlake,  4  B.  &  Aid.  57  ; 
JefFeries  v.  Michell,  20  Beav.  1 5  ;  1  Jarman 
Wills  (3d  Am.  ed.),  399  et  seq.  To  "  my 
brother,"  &c.  the  fact  being  that  the  tes- 
tator has  several  brothers.  1  Jarman  Wills 
3d  Eng.ed.),  404;  Lord  Thurlow  in  Del- 
mare  V.  Robello,  1  Ves.  jr.  415  ;  Dowset  v. 


(m)  Pt.  7,0.  5,  pi.  7.     See,  also,  Godolph.  pt.  3,  t.  25,  s.lO. 
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certain.  (»j^)  As  for  instance,  the  testator  bequeathed  his  horse 
Cripple,  when  the  name  of  the  horse  was  Tulip  ;  this  mistake  shall 
not  make  the  legacy  void  ;  for  the  legatary  may  have  the  horse  by 
the  last  denomination  ;  for  the  testator's  meaning  was  certain,  that 
he  should  have  the  horse ;  if,  therefore,  he  hath  the  thing  devised, 
it  is  not  material  if  he  hath  it  by  the  right  or  the  wrong  name. 

Accordingly,  in  Door  v.  Geary,  (n)  where  a  husband  bequeathed 
to  his  wife  700?.  East  India  stock,  having  none ;  but  there  was 
700Z.  bank  stock,  to  the  surplus  of  which  the  wife  was  entitled  as 
an  executrix,  after  payment  of  her  testator's  debts,  and  which  the 
husband  afterwards  transferred  in  his  own  name ;  Lord  Hardwicke 
held  that  the  700Z.  bank  stock  should  go  to  the  wife  ;  the  learned 


Sweet,  Ambl.  175;  Doe  v.  Joinville,  3 
East,  172.  Where  part  of  the  description 
applies  to  each  of  several  persons  and 
part  to  neither,  extrinsic  evidence  is  ad- 
missible. Careless  v.  Careless,  1  Meriv. 
384 ;  Still  V.  Hoste,  6  Madd.  192 ;  Price  v. 
Page,  4  Ves.  679.  Cases  are  to  be  met 
with  supporting  the  conclusion  that  where 
the  description  in  the  «ill,  taken  together, 
answers  to  no  person  or  thing,  but  part  of 
it  applies  to  one  and  part  to  another,  a 
testator's  declarations  are  admissible  to 
show  which  of  the  imperfectly  described 
persons  or  things  he  intended  to  be  the 
ottject  or  subject  of  the  gift.  Thomas  v. 
Thomas,  6  T.  E.  678 ;  Bradshaw  v.  Brad- 
shaw,  2  Y.  &  Coll.  72 ;  Doe  v.  TJthwaite, 
8  Taunt.  306 ;  S.  C.  3  B.  &  Aid.  632 ;  but 
see  Doe  v.  Hiscocks,  5  M.  &  W.  363.  The 
admissibility  of  declarations  is  not  depend- 
ent upon  their  being  contemporaneous 
with  the  making  of  the  will.  Doe  v.  Al- 
len, 12  Ad.  &  El.  455  ;  Langham  v.  Sand- 
ford,  19  Ves.  649.  Declarations  of  inten- 
tion made  at  any  time  by  testator  are 
generally  inadmissible  to  affect  the  con- 
struction of  his  will.  See  Barrett  u. 
Wright,  13  Pick.  45 ;  Farrar  v.  Ayres,  5 
Pick.  404;  Osborne  v.  Varney,  7  Met. 
301 ;  Bradley  v.  Bradley,  24  Missou.  311 ; 
Weston  V.  Foster,  7  Met.  297  ;  Eothmaler 
«.  Myers,  4  Desaus.  190  ;  Webb  w.  Webb, 
7  Monroe,  626,  628 ;  Tudor  v.  Terrel,  2 
Dana,  49  ;  Iddings  v.  Iddings,  7  Serg.  & 
E.  Ill ;  Csesar  v.  Chew,  7  Gill  &  J.  127  ; 


Comstock  ii.  Hadlyme,  8  Conn.  254,  265, 
266  ;  Avery  v.  Chappel,  6  Conn.  270  ;  Ry- 
ers  V.  Wheeler,  22  Wendell,  148  ;  Button 
V.  American  Tract  Society,  23  Vt.  336; 
Eaton  V.  Benton,  2  Hill  (N.  Y.),  576. 
Where  there  is  an  object  answering  the 
description  in  the  will,  parol  evidence  will 
not  be  admitted  in  favor  of  another  im- 
perfectly described  therein ;  Delmare  v. 
Eobello,  1  Ves.  jr.  412 ;  nor  against  one 
answering  the  description.  Andrews  v. 
Dobson,  1  Cox,  425.  See  Holmes  v.  Con- 
stance, 12  Ves.  279;  Wilson  v.  Squire,  1 
Y.  &  Coll.  C.  C.  654 ;  Tucker  v.  Seaman's 
Aid  Society,  7  Met.  188.  Where  no  per- 
son actually  answers  to  any  part  of  the 
description  in  the  will,  it  would  seem, 
upon  principle,  to  be  impossible  to  admit 
parol  evidence  "  of  intention  "  in  support 
of  the  claim  of  one  to  whom  the  descrip- 
,tion  is  in  every  respect  inapplicable ;  for 
the  will  ought  to  be  made  in  writing ; 
and  if  the  testator's  intention  cannot  be 
mstde  to  appear  by  the  writing,  explained 
by  the  circumstances,  there  is  no  will.  Lord 
Abinger  in  Doe  -v.  Hiscocks,  5  M.  &  W. 
369 ;  Miller  v.  Traverse,  8  Bing.  244 ;  1 
Jarman  Wills  (3d  Eng.  ed.),  411 ;  1  Greenl. 
Ev.  §  290 ;  Den  v.  Bolick,  1  Ired.  244 ; 
Tucker  v.  Seaman's  Aid  Society,  7  Met. 
204,  205  ;  Domestic  and  Foreign  Mission- 
ary Society,  9  Md.  341.] 

(ml)  [See  Woods  u.  Moore,  4  Sandf. 
579.] 

(n)  1  Ves.  sen.  255. 
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judge  being  of  opinion,  that,  as  it  was  a  case  merely  of  error  of 
description,  the  words  "  East  India  "  should  be  rejected  ;  and  his 
lordship  said  it  was  no  greater  mistake  than  the  devise  of  a  black 
horse,  the  testator  having  only  a  white  horse,  where  the  word 
"  black  "  shall  be  rejected,  (o) 

Again,  where  the  intention  of  the  testator  is  plain,  a  mistake  in 
his  calculation  shall  not  defeat  that  intention.  Thus,  in  Milner  v. 
Milner,  (p)  Sir  W.  Milner  bequeathed  a  legacy  in  this  manner  : 
I  give  my  daughter  Mary  3,500L,  which  with  6,000Z.  she  is  en- 
titled to  by  my  marriage  settlement,  and  5001.  from  her  father-in- 
law,  make  up  10,000L,  which  I  design  for  her  fortune."  In  fact 
she  was  entitled  only  to  5,000?.  by  the  settlement.  And  Lord 
Hardwicke  *held  that  she  was  entitled  to  have  4,5001.  under  the 
will.  Again  in  Ousely  v.  Anstruther,  (g')  a  testator,  after  recit- 
ing, inaccurately,  that  his  wife  was  entitled  for  life  to  39,000?. 
settled  on  his  marriage,  which  he  stated  would,  at  four  per  cent, 
yield  1,560?.,  directed  his  trustees  to  add  an  annuity  of  440?.  to 
raise  her  jointure  to  2,000?.  And  it  was  held  that  she  was  entitled 
to  have  her  annuity  made  up  to  2,000?.  at  all  events,  (r) 

So  in  Trevor  v.  Trevor,  (s)  a  testator  gave  his  wife  an  annuity 


(o)  See,  also,  Swinb.  pt.  7,  s.  5,  pi.  16; 
Selwood  V.  Mildmay,  3  Vos.  306,  310,  and 
the  remarks  on  this  case  of  Tindall  C.  J.  in 
Miller  v.  Travers,  8  Bing.  252,  and  of  Lord 
Langdale,  9  Beav.  362,  363,  365 ;  Giillini 
V.  Noble,  3  Meriv.  691  ;  Hewson  v.  Reed, 
5  Madd.  451  ;  King  v.  Wright,  14  Sim.  400 ; 
Howard  v.  Conway,  1  Coll.  87 ;  Lindgren 
V.  Lindgren,  9  Beav.  358 ;  Quennell  v. 
Turner,  13  Beav.  240;  Goodlad  v.  Bur- 
nett, 1  Kay  &  J.  341 ;  Waters  v.  Wood,  5 
De  G.  &  Sm.  717 ;  Thompson  v.  White- 
lock,  4  De  G..&  J.  490;  [1153,  notes  (u) 
and  (x>-).  Where  there  is  a  false  descrip- 
tion in  a  will,  either  of  the  devisee  or  of 
the  property  devised,  and  there  is  a  suffi- 
cient description  of  the  land. devised,  or  of 
the  person  of  the  devisee,  intended  by  the 
testator,  independent  of  the  erroneous  de- 
scription, the  will  will  take  effect.  Wink- 
ley  V.  Kaime,  32  N.  H.  268.  Thus,  where 
it  appeared  that  the  testator  gave  "  thirty- 
six  acres,  more  or  less,  in  lot  37,  in  2d 
division  in  Barnstead,  being  same  I  pur- 
chased of  John  Peavey,"  and  it  also  ap- 


peared that  there  was  no  such  lot  as  37 
in  the  2d  division  ;  it  was  held  that  the 
words,  "  in  lot  37  "  might  be  rejected  as  a 
false  description,  and  that  the  will  might 
take  effect  upon  the  land.  Winkley  v. 
Kaime,  supra.  In  this  case  Eastman  J. 
said  :  "  It  is  sufScient  for  the  present  case 
to  say  that  it  appears  to  come  very  prop- 
perly  under  the  rule  of  falsa  demonstratio 
non  nocet;  the  principle  being,  that  if  there 
is  a  sufficient  description  of  the  land  de- 
vised, or  of  the  person  of  the  devisee  in- 
tended by  the  testator,  independent  of  the 
erroneous  description,  the  will  will  take 
effect."  See  Roman  Catholic  Orphan 
Asylum  u.  Emmons,  3  Bradf.  Sur.  144; 
Jackson  v.  Sill,  11  John.  201,  218;  ante, 
1153,  note  (xl) ;  Boardman  v.  Reed,  6 
Peters,  326 ;  Townsend  v.  Downer,  23  Vt. 
225.] 

(p)  1  Ves.  sen.  106. 

(})  10  Beav.  459. 

(r)  See,  also,  Read  v.  Strangways,  14 
Beav.  139. 

(s),  5  Russ.  24. 
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of  lOOZ.  and  the  sum  of  1,000Z.,  which  he  considered  would,  with 
the  property  she  was  entitled  to  after  his  death,  make  np  to  her 
an  income  of  2,500Z.  a  year.  In  fact  those  gifts  made  up  her 
income  only  to  1,800Z.  a  year.  And  Sir  John  Leach  M.  R.  held 
that  she  was  entitled  to  have  the  deficiency  supplied  out  of  the 
testator's  residuary  estate.  Again,  in  Jordan  v.  Fortescue,  (t")  a 
testator  by  a  codicil  gave  to  a  legatee  "  5001.  in  addition  to  1,500Z. 
which  I  have  before  bequeathed  to  him."  The  testator  had  in 
fact  bequeathed  to  him  1,000Z.  only.  And  it  was  held  that  the 
legatee  was  entitled  to  2,000?.  by  implication. 

So  it  has  been  held  that  where  a  testator  has  given  a  certain 
sum  as  a  debt  due  to  the  person  to  whom  he  gives  it,  the  circum- 
stance that  he  does  not  owe  to  that  person  so  much  as  he  has 
given,  shall  not  invalidate  the  bequest ;  agreeably  to  the  maxim 
of  the  civil  law,  falsd  demonstratione  legatum  non  perimi.  Q&') 
Thus,  in  Whitfield  v.  Clemment,  (m)  a  testatrix  bequeathed  all  her 
personal  estate  to  trustees,  in  trust  to  sell,  and  out  of  the  produce 
to  pay  all  debts  ;  "  and  in  the  next  place  to  pay  A.  2,001.  due  on 
bond."  The  testatrix  owed  only  1201.  to  A.  upon  bond.  But 
Sir  W.  Grant  decreed  payment  of  the  whole  %00l. 

The  rules,  which  there  already  has  been  occasion  to  state,  (x) 
Admissi-  ^^  ^°  ^he  admissibility  of  evidence  of  extrinsic  facts,  and 
evidence  *^^  *  extrinsic  evidence  of  intention,  in  order  to  enable 
toastjertain  the  court  to  identify  the  person  intended  by  the  testator 
bequeath-  to  be  the  object  of  his  bounty,  are  equally  applicable, 
mutatis  mutandis,  as  to  the  admissibility  of  such  evi- 
dence for  the  purpose,  of  making  certain  the  thing  intended  to  be 
bequeathed  by  him.  (^y) 

(t)  10  Beav.  259.  ence,'  said  Lord  Hardwicke,  '  in  error  in 

((1)   [See    Roman     Catholic     Orphan  the  description  of  the  person  of  the  legatee 

Asylum  !>.  Emmons,  3  Bradf.  Sur.  144.]  or  of  the  thing.'     Door  u.  Geary,  1  Ves. 

(«)  1  Meriv.  402.  sen.  256.      And  in  Tucker  v.  Seaman's 

(x)  Ante,  WhZ  et  seq.  Aid  Society,  7  Met.  204,  Chief  Justice 

W  ["The  same  general   principle   is  Shaw  declared  that  the  judgment  in  Mil- 

everywhere  treated  as  applicable  alike  to  ler  v.  Travers,  8  Bing.  244,  excluding  ex- 

both  classes  of  cases.  In  none  of  the  books  trinsic  evidence  as  to  the  estate  intended 

which  treat  of  this  matter  do  we  find  these  to  be  given  by  will,  was  decisive  that  such 

two  classes  of  cases  discussed  separately,  evidence  as  to  a  testator's  intended  legatee 

but  the  two  are  intermixed,  as  if  there  were  was  inadmissible,  in  the  case  then  before 

no  difference  in  the  principle  to  be  applied  the  courtfor  adjudication."    Metcalf  J.  in 

to  them ;  and  courts,  in  deciding  cases  of  American  Bible  Society  v.  Pratt,  9  Allen, 

one  class,  refer  to  and  apply  decisions  on  111.     See  ante,  1153,  and  notes;  Aldrich 

the  other.    'I  do  not  know  much  differ-  v.  Gaskill,  10  Cush.  156,  157.]     See,  fur- 
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It  may  here  be  observed  that  what  a  party  is  entitled  to  under 
a  contract  he  may  well  be  taken  to  consider  as  his  own.    ^^^  ^^^ 
Thus  lands  contracted  for  will  pass  by  a  general  devise   contracted 
of  all  the  testator's  lands  and  of  all  the  lands  purchased   tator  will 
by  him,  although  he  had  other  lands  purchased  and  act-  Sescriptiou 
ually  conveyed.  (2)     And  so  if  a  testator  contract  for   t^/^tor's 
the  purchase  and  transfer  of  a  particular  description  of   ^f^f^^ 
stock,  and  then  bequeaths  all  he  possesses  or  has  of  such 
stock,  it  will  pass,  (a)     So  if  a  testator,  having  contracted  for  the 
purchase  of  a  large  quantity  of  wool,  should  make  his  will,  be- 
queathing to  one  person  all  his  personal  estate  except  his  wool,  and 
to  another  all  his  wool,  this  would  be  a  good  bequest  of  the  wool, 
although  the  party  contracting  to  sell  it  had  it  not  himseK,  but 
had  to  procure  it  to  enable  him  to  fulfil  his  contract.  (S) 


*  SECTION  V. 

Of  Legacies  Vested  or  Contingent. 

There  has  already  been  occasion  to  show  (c)  that  contingent 
and  executory  interests,  though  they  do  not  vest  in  possession,  may 
vest  in  right,  so  as  to  be  transmissible  to  the  executors  or  admin- 
istrators of  the  party  dying  before  the  contingency  on  which  they 
depend  takes  effect,  (c^)     But  where  that  contingency  is  the  en- 


ther,  on  this  subject,  Lindgren  v.  Lind- 
gren,  9  Beav.  358  ;  Ricketts  v.  Turquand, 

I  H.  L.  Cas.  472 ;  Webb  „.  Byng,  1  Kay 
&  J.  580.     See,  also,  Castle  u.  Fox,  L.  E. 

I I  Eq.  Cas.  542 ;  [Quincy  v.  Rogers,  9 
Cush.  295.]  If,  on  such  evidence  being 
admitted,  it  appears  that  there  was  prop- 
erty correctly  answering  to  the  specified 
description,  no  evidence  can  be  admitted 
to  show  that  the  bequest  was  intended  to 
apply  to  ■  other  property.  Horwood  v. 
Griffith,  4  De  G.,  M.  &  G.  708,  by  Lord 
Justice  Turner;  Webber  v.  Stanley,  16 
C.  B.  N.  S.  698;  {ante,  1153,  note  (u). 
Where  a  testator  bequeathed  to  his  wife 
"  all  rent  iu  arrear  on  her  real  estate," 
memorandums,  written  and  signed  by 
him,  were  admitted  in  evidence,  to  show 
that  he  included  in  those  terms,  not  merely 
rents  unpaid  by  the  tenants,  but  all  money 


he  had  ever  received  for  rent,  or  otherwise 
belonging  to  his  wife,  with  interest.  Wads- 
worth  V.  Ruggles,  6  Pick.  63.] 

(z)  Atcherley  v.  Vernon,  10  Mod.  518, 
526 ;  Collinson  v.  Girling,  4  Myl.  &  Cr. 
75.     See,  also,  Ellis  v.  Eden,  25  Beav.  482. 

(a)  Collinson  v.  Girling,  4  Myl.  &  Cr. 
63,  75. 

(6)  Collinson  v.  Girling,  4  Myl.  &  Cr. 
74,  75.  See,  also.  Field  v.  Peckett,  29 
Beav.  573. 

(c)  Ante,  889. 

(ci)  [One  to  whom  a  bequest  of  $200 
had  been  made  in  his  father's  will  —  the 
fund  to  be  placed  in  the  hands  of  the  ex- 
ecutor for  the  use  and  benefit  of  the  lega- 
tee as  he  might  need  it,  he  not  to  receive 
any  more  than  was  necessary  for  his  ben- 
efit at  the  time —  died  before  any  part  of 
his  legacy  had  been  paid  him,  and  his  ad- 
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durance  of  life  of  the  party  till  a  particular  period,  the  interest 
will  obviously  be  altogether  extinguished  by  his  death  before  that 
period. 

The  object  of  the  present  section  is  to  ascertain  the  circum- 
stances under  which  a  legacy  is  to  be  regarded  as  a  vested  interest, 
or  as  contingent  on  the  event  of  the  endurance  of  the  life  of  the 
legatee ;  or,  in  other  words,  in  what  cases  the  interest  in  a  legacy 
will  be  so  fixed  as  to  be  transmissible  to  the  executor  or  adminis- 
trator of  the  legatee,  though  he  die  before  the  time  arrives  for  the 
payment  of  the  money ;  and,  on  the  other  hand,  in  what  cases  the 
legacy  will  lapse  by  the  death  of  the  legatee. 

The  general  principle,  as  to  the  lapse  of  legacies  by  the  death 
of  the  legatee,  may  be  stated  to  be,  that  if  the  legatee  die  before 
the  testator's  decease,  or  before  any  other  condition  precedent  to 
the  vesting  of  the  legacy  is  performed,  the  legacy  lapses,  and  is 
not  payable  to  the  executors  or  administrators  of  the  legatee.  It 
is  proposed,  in  pursuing  this  subject,  to  treat,  1st.  Of  legacies 
lapsed  by  the  death  of  the  legatee  before  the  death  of  the  testator. 
2dly.  Of  legacies  lapsed  by  the  death  of  the  legatee  after  the 
death  of  the  testator.  3dly.  Of  the  lapse  of  legacies  charged  on 
a  real  fund.  4th.  Of  the  lapse  of  legacies  charged  on  a  mixed 
fund  of  realty  and  personalty. 

*1.    Of  Legacies  lapsed  hy  the  Death  of  the  Legatee  lefore  the 

Testator. 

It  has  been  established  from  the  earliest  periods,  both  in  the 
General  ecclesiastical  courts  and  in  equity,  that  unless  the  legatee 
unless  the  survive  the  testator,  the  legacy  is  extinguished  ;  neither 
survive  the  ^^^  *^®  executors  or  administrators  of  the  legatee  de- 
iTa^c™*'"'  ™^'^<^  *'^^  same,  (c?)  And  Swinburne  puts  the  case  of 
lapses :         the  testator  and  legatee  being  drowned  in  the  same  ship, 

■  ministrator  brought  an  action  at  law  to  (d)  Swinb.  pt.  7,  s.  23,  pi.  1  ;  Godolph. 
recover  the  amount  and  interest  of  the  es-  pt.  3,  c.  25,  s.  25  ;  Wentw.  Off.  Ex.  436, 
tate  of  the  executor,  who  had  also  given  14th  ed. ;  [Comfort  v.  Mather,  2  Watts  & 
bond  as  testamentary  trustee,  and  had  S.  450 ;  Hatcher  v.  Robertson,  4  Strobh. 
commingled  this  money  with  his  own  per-  Eq.  179  ;  Ballard  v.  Ballard,  18  Pick.  41 ; 
sonalty  instead  of  keeping  it  separately  in-  Prescott  w.  Prescott,  7  Met.  145;  Dunlap 
vested  as  a  trust  fund;  it  was  held  that  b.  Dunlap,  4  Desaus,  314;  Gore  «.  Stevens, 
the  plaintiff  was  entitled  to  recover,  and  1  Dana,  205  ;  Trippe  v.  Frazier,  4  Harr. 
need  not  resort  to  proceedings  in  equity.  &  J.  446 ;  Birdsall  v.  Hewlett,  1  Paige, 
Prescott  V.  Morse,  62  Maine,  447,  448.  32.  Where  a  bequest  was  made  to  a  re- 
See  Dewart's  Appeal,  70  Penn.  St.  403.]  ligious  corporation,  whose  chfttter  expired 
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or  both  being  struck  to  death  by  the  fall  of  a  house,  in  which  case 
he  lays  it  down,  that  as  they  both  died  at  the  same  time,  the  leg- 
acy is  not  due,  and  consequently  not  transmissible  to  the  execu- 
tors or  administrators  of  the  legatee.  In  cases  of  this  kind  the 
question  of  survivorship  is,  by  the  law  of  England,  a  matter  of 
evidence  merely,  and,  in  the  absence  of  evidence,  there  is  no  rule 
or  conclusion  of  law  on  the  subject.  And  as  the  onus  of  proof  lies 
on  the  representatives  of  the  legatee,  they  cannot  claim  the  legacy. 


before  the  death  of  the  surviving  annui- 
tant,  it  was  held  that  the  legacy  lapsed. 
Andrew  u.  New  York  Bible  and  Prayer 
Book  Society,  4  Sandf.  156.  The  liability 
of  a  testamentary  gift  to  failure,  or,  as  it 
is  generally  termed,  lapse,  by  reason  of  the 
decease  of  its  object  during  the  testator's 
lifetime,  is  a  necessary  consequence  of  the 
ambulatory  nature  of  wills,  whicli,  not 
taking  effect  until  the  death  of  the  testator, 
can  communicate  no  benefit  to  persons 
who  previously  die  ;  in  like  manner  as  a 
deed  cannot  operate  in  favor  of  those  who 
are  dead  at  the  time  of  its  execution. 
Though  the  term  "  lapse "  is  generally 
applied  to  failure  by  death  of  the  object  of 
the  gift  in  the  testator's  lifetime,  yet  the 
same  effect  may  be  produced  by  other 
means,  as  where  there  was  a  gift  of  con- 


Simpson,  2  Vern.  722.  See,  also,  Good- 
right  V.  Wright,  1  P.  Wms.  397 ;  Ambrose 
V.  Hodgson,  3  Bro.  P.  C.  (Toml.)  416.  Be- 
quests of  personal  property,  of  course,  are 
subject  to  the  same  rule  ;  and  it  is  observ- 
able, that,  in  applying  it  to  such  bequests, 
a  legacy  to  one,  and  his  executors  and  ad- 
ministrators, is  construed  as  a  mere  abso- 
lute gift ;  Stone  v.  Evans,  2  Atk.  86 ; 
Elliott  V.  Davenport,  1  P.  Wms.  83  ;  for 
the  circumstance  that,  in  regard  to  person- 
alty, words  of  limitation  are  not  requisite 
to  carry  the  absolute  interest,  has  been 
considered  as  insufficient  to  denote  an  in- 
tention to  make  the  executors  or  adminis- 
trators substituted  and  independent  objects 
of  gift.  And  where  the  devisee  or  legatee 
happens  to  be  dead  when  the  will  is  made, 
the  words  of  limitation  are  equally  inoper- 


sumable  articles  to  A.  for  life,  or  so  long    ative  to  let  in  the  representatives  of  the 


as  she  should  remain  unmarried  (equiva- 
lent to  an  absolute  gift),  it  was  held  that 
the  marriage'  of  A.  in  the  testator's  life- 
time caused  a  result  similar  to  that  of  her 
death  (Andrew  u.  Andrew,  1  Coll.  690) 
in  his  lifetime.  The  doctrine  applies  indis- 
criminately to  gifts  with  and  gifts  without 
words  of  limitation.    Thus,  if  a  devise  be 


deceased  person.  Maybank  v.  Brooks,  1 
Bro.  C.  C.  84.  And  even  a  declaration 
that  the  devise  or  bequest  shall  not  lapse, 
does  not  jter  se  prevent  it  from  failing  by 
the  death  of  the  object  in  the  testator's 
lifetime,  since  negative  words  do  not 
amount  to  a  gift ;  and  the  only  mode  of 
excluding  the  title  of  whomsoever  the  law, 


made  to  A.  and  his  heirs,  or  to  A.  and  the    in  the  absence  of  disposition,  constitutes 


heirs  of  his  body,  and  A.  die  in  the  lifetime 
of  the  testator,  the  devise  absolutely  lapses, 
and  the  heir,  special  or  general  (as  the 
case  may  be),  of  A.  takes  no  interest  in  the 
property,  he  being  included  merely  in  the 
words  of  limitation,  i.  e.  in  the  terms  which 
are  used  to  denote  the  quantity  of  duration 
of  the  estate  to  be  taken  by  the  devisee, 
through  whom  alone  any  interest  can  flow 
to  such  heir.  Brett  v.  Rigden,  Plow.  345 ; 
Fuller  V.  Fuller,  Cro.  Eliz.  422  ;  Wynn  v. 
Wynn,  3  Bro.  P.  C.  (Toml.)  95  ;  Button  v. 


the  successor  to  the  property,  is  to  give  it 
to  some  one  else.  Johnson  v.  Johnson,  4 
Beav.  318;  Pickering  v.  Stamford,  3  Ves. 
493 ;  Underwood  v.  Wing,  4  De  G.,  M.  & 
G.  633.  A  declaration  to  this  effect,  how- 
ever, following  a  bequest  to  a  person  and 
his  executors  or  administrators,  would  be 
considered  as  indicating  an  intention  to 
substitute  the  executors  or  administrators, 
in  the  event  of  the  gift  to  the  original  leg- 
atee failing  by  lapse.  Sibley  v.  Cooke,  3 
Atk.  572.] 
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unless  they  can  produce  positive  evidence  that  he  was  the  sur- 
vivor, (e) 

*  Not  only  in  cases  of  bequests  of  money,  or  of  other  chattels  in 
possession,  but  also  of  a  debt  due  from  the  legatee  to  the  testator, 
the  legacy  will  lapse  by  his  death  before  the  testator,  and  the  ex- 
ecutor of  the  legatee  must  pay  the  money.  Thus,  in  Maitland  v. 
Adair,  (/)  the  words  in  the  will  were,  "  I  devise  to  my  brother 
2,000Z. ;  I  also  return  him  his  bond  for  400L  with  interest  thereon, 
which  he  owes  me."  The  brother  died  in  the  lifetime  of  the  tes- 
tator. The  bond  was  a  joint  bond  in  the  Scotch  form,  by  the  tes- 
tator's brother  and  son.  The  question  was,  whether  the  disposi- 
tion of  the  bond  by  the  will  amounted  to  a  release,  or  was  only  a 
legacy  and  therefore  lapsed.  Lord  Loughborough  C.  held  very 
clearly  that  it  was  a  legacy  to  the  brother  which  had  lapsed.  (^) 


(e)  Underwood  v.  Wing,  4  De  G.,  M.  & 
G.  633  ;  19  Beav.  459  ;  Taylor  I'.DipIock, 
2  Phillim.  261 ;  ante,  464  ;  Satterthwaite 
V.  Powell,  1  Curt.  705 ;  Barnett  v.  Tug- 
well,  31  Beav.  232.  It  will  be  observed 
that  Swinburne,  in  the  passage  above 
cited,  assumes  that  the  testator  and  lega^ 
tee  must  be  taken  to  have  died  at  the 
same  time.  And  it  appears  to  have  been 
sometimes  deemed  a  rule  in  the  ecclesias- 
tical court,  that  they  must,  under  such 
circumstances,  be  presumed  to  have  per- 
ished at  the  same  moment,  unless  proof 
can  be  obtained  as  to  the  exact  time  when 
either  of  them  died.  In  the  Goods  of  Sel- 
wyn,  3  Hagg.  749.  But  it  can  hardly  be 
assumed  as  a  fact  that  two  human  beings 
ceased  to  breathe  at  the  same  moment  of 
time.  Underwood  v.  Wing,  4  De  G.,  M. 
&  G.  661,  by  Lord  Cranworth  C.  And  in 
Wing  V.  Angrave,  8  H.  L.  Cas.  183,  it 
was  laid  down  that  there  is  no  presump- 
tion of  law  arising  from  age  or  sex  as  to 
survivorship  among  persons  whose  death 
is  occasioned  by  one  and  the  same  cause. 
Nor  is  there  any  presumption  of  law  that 
all  died  at  the  same  time.  But  the  ques- 
tion is  one  of  fact,  depending  wholly  on 
evidence ;  and  if  the  evidence  does  not  es- 
tablish the  survivorship  of  any  one,  the 
law  will  treat  it  as  a  matter  incapable  of 
being  determined.    The  onus  probandi  is 
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on  the  person  asserting  the  affirmative. 
See  In  the  Goods  of  Shilling,  Dea.  &  Sw. 
183;  [Coye  y.  Leach,  8  Met.  371 ;  PheniJ's 
Trusts,  L.  R.  5  Ch.  Ap.  139 ;  2  Kent, 
434-437  ;  Pell  v.  Ball,  1  Gheves  Eq.  99 ; 
Moehring  v.  Mitchell,  1  Barb.  Ch.  264 ; 
ante,  414,  464,  and  note  (q).]  See,  also, 
on  this  subject,  Wright  v.  Sarmuda,  re- 
ported in  the  notes  to  2  Phillim.  266,  and 
in  Evans's  ed.  of  2  Salk.  593  {nomine 
Wright  V.  Netherwood) ;  General  Stan- 
wix's  case,  reported  as  K.  v.  Dr.  Hay,  1 
W.  Bl.  640 ;  Broughton  k.  Randall,  Cro. 
Eliz.  503  ;  Hitchcock  v.  Beardsley,  West's 
Cas.  temp.  Hard.  445  (stated  an*c,  855); 
Colvin  a.  Procurator  Gen.  1  Hagg.  92 ; 
Sillick  V.  Booth,  1  Y.  &  Coll.  C.  C.  117, 
126  ;  Ommaney  v.  Stilwell,  23  Beav.  378; 
In  the  Goods  of  Wainwright,  1  Sw.  &  Tr. 
257  ;  In  the  Goods  of  Wheeler,  34  L.  J., 
P.  M.  &  A.  40  ;  In  the  Goods  of  Carmich- 
ael,  32  L.  J.,  P.  M.  &  A.  70  ;  In  re  Green's 
Settlement,  L.  R.  1  Eq.  288. 

(/)  3  Ves.  231. 

(g)  See,  further,  on  this  subject,  Elliott 
V.  Davenport,  1  P.  Wms.  83  ;  Toplis  v.  Ba- 
ker, 2  Cox,  118  ;  Sibthorp  v.  Moxom,  3 
Atk.  580  ;  Izon  w.  Butler,  2  Price,  34 ;  At- 
torney Gen.  V.  Holbrook,  3  Y.  &  J.  114; 
S.  C.  12  Price,  407  ;  South  v.  Williams, 
12  Sim.  566. 
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Where,  however,  a  testator  by  his  will  declared  that  one  fifth  of 
the  residue  of  his  personal  estate  should  be  divided  amongst  cer- 
tain of  his  creditors  named  in  a  schedule  to  his  will,  and  the 
schedule  contained  both  the  names  of  the  creditors  and  the  debts 
due  to  them  respectively,  the  remedy  for  the  recovery  of  which 
was  barred  by  the  statute  of  limitations ;  it  was  held  by  Lord 
Lyndhurst  C.  B.  and  afterwards  by  Alderson  B.  that  the  parties 
so  named  in  the  schedule  were  not  to  be  considered  as  legatees, 
but  as  creditors,  and  consequently  that  the  representatives  of  such 
as  *  died  in  the  testator's  lifetime  were  entitled  to  the  benefit  of 
the  will.  (K) 

Even  in  a  case  where  a  legacy  is  given  to  a  man  and  Ms  execu- 
tors, administrators,  and  assigns,  or  to  a  man  and  Ms  ey^n^here 
representatives,  if   the   legatee  dies  before  the  testator,    the  legacy 

•'  '^        '  <=>  _  '     IS  given  to 

though  the  executors  are  named,  yet  the  legacy  is  lost ;   the  legatee 
for  the  words  "  executors,  administrators,  and  assigns,    emtors, 
&c."  are  considered  as  only  descriptive  of  the  interest 
bequeathed ;  and  those  who  take  by  representation  only  cannot  be 
entitled  to  anything  to  which  the  person  they  represent  never  had 
any  title,  (i) 

So  where  a  legacy  is  given  to  A.  for  life,  and  after  the  death  of 
A.  to  B.  or  Ms  proper  representatives,  in  case  of  Ms  dying  before 
A.,  if  B.  dies  in  the  lifetime  of  the  testator,  the  legacy  lapses.  (Jt) 
Again,  if  a  legacy  be  given  to  a  man,  and  directed  to  be  paid  to 
Mm  or  Ms  executors,  or  administrators,  or  personal  representa- 
tives, or  to  his  heirs,  at  the  end  of  a  year  after  the  testator's  death, 

(A)  Williamson  v.  Naylor,  3  Y.  &  Coll.         (t)  Elliott  v.  Davenport,  1  P.  Wms.  83  ; 

208.    See,  also,  accord.  Philips  v.  Philips,  3  Corbyn  v.  French,  4  Ves.   435  ;    Hutche- 

Hare,  281.    Where  a  testator,  who  was  a  son  v.  Hammond,  3  Bro.  C.  C.  128,  142, 

certificated  bankrupt,  directed  his  execu-  143 ;  Shnttleworth  v.  Greaves,  4  Myl.  & 

tors  to  pay  in  full  all  his  creditors  who  had  Cr.  35  ;  Hughes  v.  Ellis,  20  Beav.  193; 

proven  in  the  bankruptcy,  it  was  held  that  ante,  1127,  1128  ;  [Kimball  v.  Story,  108 

this    direction    must    be    regarded    as  a  Mass.  382,  384,  385  ;   Bolles  v.  Smith,  39 

bounty,  not  only  in  favor  of  those  cred-  Conn.  219.      But  see  Ware    v.  Pisher,  2 

itors  who  survived  the  testator,  but  of  the  Yeates,  578,  584,  586 ;  Abbott  v.  Jenkins, 

representatives  of  those  who  predeceased  10  Serg.  &  R.  296,  299,] 
him  ;  for  that  his  object  was  to  discharge        (k)  Corbyn  v.  French,  4  Ves.  418,  435. 

a  moral  duty,  and  which  object  could  not  It  will  be  observed  that  the  substitution 

be  attained  if  his  bounty  was  to  be  limited  of  the  executors  in  this  case  did  not  refer 

to  those  creditors  who  survived  him.   In  to  the  legatee's  dying  before  the  testator, 

re  Sowerby's  Trust,  coram  Wood  V.  C.  2  but  to  his  dying  before  the  time  of  the 

Kay  &  J.'  630  ;    S.  C.  nomine  Turner  v.  payment  of  the  legacy.     See  accord.  Bone 

Martin,  coram  Lord  Cranwortb  C.  7  De  G.,  v.   Cook,   M'Clel.   169;    S.  C.  13  Price, 

M.  &  G.  429.  332. 
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and  the  legatee  die  before  the  testator,  the  legacy  intended  for 
him  will  lapse.  (Z) 

*  But  if  instead  of  the  words  "  personal  representatives,'  the 
word  "  heirs  "  be  used,  it  has  been  held  that  this  shows  an  inten- 
tion on  the  part  of  the  testator,  that  the  persons  he  designates  as 
"heirs"  are  to  take  by  way  of  substitution  whenever  the  legatee 
may  die,  and  there  shall  be  no  lapse  though  he  die  in  the  lifetime 
of  the  testator,  (m)  In  such  a  case  the  heirs  do  not  take  .by  way 
of  transmission  or  as  representatives,  but  as  personm  designatce.  (n) 

In  Baker  v.  Hanbury,  (o)  a  legacy  was  given  to  the  separate 
use  of  a  married  woman,  during  the  joint  lives  of  her  and  her  hus- 
band, and  in  case  she  should  survive  him,  to  her  absolutely  ;  but 
if  she  did  not  survive  him,  to  such  persons  as  she  should  by  will 
appoint,  and  in  default  of  appointment,  to  her  next  of  kin.  She 
died  in  the  lifetime  of  her  husband  and  the  testator.  And  Lord 
Lyndhurst  C.  held  that  the  legacy  had  lapsed,  being  of  opinion 
that  it  was  intended  to  be  an  absolute  bequest  to  the  wife,  but 
that  it  was  qualified  on  account  of  her  being  a  married  woman. 
But  this  decision  was  overruled  in  Edwards  v.  Saloway,  (p)  by 
Lord  Cottenham  C,  who  held  that,  in  such  a  case,  the  next  of  kin 
of  the  legatee  were  entitled  to  the  legacy.  (c[) 

But  this  general  rule  may  be  controlled  by  the  manifest  inten- 
this  rule  *i°^  °^  ^^^  testator,  appearing  on  the  face  of  the  will, 
controlled  tj^^t  the  legacy  shall  not  lapse,  and  by  his  distinctly  pro- 
manifest  viding  a  substitute  for  the  legatee  dying  in  his  lifetime, 
of  testator,  Thus,  in  Sibley  v.  Cook,  (r)  the  testatrix  bequeathed  as 
being  de-  follows :  "  I  give  the  several  legacies  and  sums  following, 
the^ega"  which  I  will  shall  be  paid  to  the  several  persons  herein- 
'^^-  after  named,  and  that  if  any  of  those  persons  should  die 

(I)  Tidwell  V.  Ariel,  3  Madd.  403.   See,  ute,  see  Brent  v.  Washington,  18  Grattan, 

also.    Smith    v.   Oliver,    U    Beav.    494;  526,531.] 

Thompson  u.  Whitelock,  4  De  G.  &  J.  490.  (n)    See   ante,  1107    et  seq.,  as   to  the 

(m)  In  re  Porter's  Trusts,  4  Kay  &  J.  meaning  of  the  word  "  heir  "  in  such  cases. 

188  ;  and  see  the  observations  of  Wood  V.  Heyward  v.  Heyward,  7  Rich.  Eq.  289.] 

C.  4  Kay  &  J.  196,  as  to  the  construction  (o)  3  Russ.  340. 

put  on   the  word   "heir"  in  Tidwell  v.  (p)  2  Phill.  C.  C.  625. 

Ariel.    [See  Gray  J.  in  Kimball  v.  Story,  (q)  See,  also,  accord.  NichoUs  v.  Havi- 

108  Mass.  385;    Hawn  v.  Banks,  4  Edw.  land,  1  Kay  &  J.  504. 

Ch.  666  ;  Whitehead  v.  Lassiter,  4  Jones  (r)  -3  Atk.  572.     But  it  is  not  allowable 

Eq.   79;    Heyward    v.  Heyward,   7  Rich  to  prove  this  intention  by  evidence  rffAors 

Eq.    289.     Where  the  gift  is    to  one  of  the  will.  Maybank  v.  Brooks,  1  Bro.  C.  C. 

his  representatives  according  to  the  stat-  84. 
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before  the  same  *  become  due  and  payable,  I  will  that  they  or  any 
of  them  shall  not  he  deemed  lapsed  legacies."  The  testatrix  then 
particularized  the  several  legatees,  and  proceeded  thus  :  "  To  Ann, 
the  wife  of  R.  Wensley,  and  to  her  executors  or  administrators,  I 
give  the  sum  of  50Z."  Ann  died  in  the  lifetime  of  the  testatrix, 
and  her  husband  administered  to  her.  The  question  v^as,  whether 
the  legacy  lapsed  in  consequence  of  that  accident.  And  Lord 
Hardwicke  determined  in  the  negative  ;  and  said  that  the  testa- 
trix expressly  provided  against  a  lapse  if  Ann  died  before  her ; 
"  for  she  says  '  if  any  of  these  persons  die  before  their  legacies  be- 
come due  and  payable,  I  will  that  they  or  any  of  them  shall  not 
be  deemed  lapsed  legacies  ; '  and,  subsequently  to  this,  devises  to 
Ann,  and  to  her  executors  and  administrators,  50?. ;  so  that,  in 
case  of  her  death  before  the  testatrix,  other  persons  are  named  to 
take."  His  lordship,  however,  appears  to  have  been  of  opinion 
that  the  expression  of  intention  of  the  testator,  however  plain,  that 
the  legacy  should  not  lapse,  would  not  have  prevented  the  opera- 
tion of  the  general  rule,  unless  coupled  with  the  nomination  of  the 
executors  and  administrators  in  substitution.  "  If  a  man,"  said 
the  learned  judge,  "  devises  real  estate  to  J.  S.  and  his  heirs,  and 
signifies  or  indicates  his  intention,  that  if  J.  S.  died  before  him,  it 
should  not  be  a  lapsed  legacy,  yet  unless  he  had  nominated  another 
legatee,  the  heir-at-law  is  not  excluded,  notwithstanding  the  testa- 
tor's declaration.  So  in  the  devise  of  a  personal  legacy  to  A.,  al- 
though the  testator  should  show  an  intentior*  that  the  legacy 
should  not  lapse  in  case  A.  die  before  him,  yet  this  is  not  sufficient 
to  exclude  the  next  of  kin." 

In  accordance  with  this  judgment  of  Lord  Hardwicke,  is  that  of 
the  Lord  C.  Baron,  in  Toplis  v.  Baker,  (s)  "  Put  the  case,"  ob- 
served his  lordship,  "  of  a  testator  saying,  '  I  give  to  A.,  and  if  A. 
shall  die  before  me,  yet  I  do  not  mean  the  legacy  shall  lapse  ; '  I 
should  not  know  how  to  prevent  *  this  legacy  lapsing.  But  if  the 
testator  had  said,  '  If  A.  shall  die,  I  mean  his  executors  shall  take 
it,'  then  I  understand  the  effect  very  clearly ;  the  executors  being 
specially  mentioned,  and  substituted  for  the  legatee."  (s^) 

These  cases  were  followed  by  Bridge  v.  Abbott,  (i)     There  the 

(s)  2  Cox,  121.  («)  3    Bro.    C.    C.    224  ;    ante,    1141  ; 

(«!)  [See  Browne  v.  Hope,  L.  E.  14  Eq.     [Yeates  J.  in  Ware  v.  Tisher,  2  Teates, 
343.]  587,  588.] 
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testatrix  bequeathed  the  residue  of  her  personal  estate  to  several 
persons  in  equal  shares,  but  in  case  of  the  death  of  any  of  them 
before  her,  she  directed  that  the  shares  of  those  dying  should  go 
to,  be  had,  and  received  by  his  or  her  legal  representatives.  One 
of  the  legatees  died  before  the  testatrix.  And  Lord  Alvanley 
M.  R.,  after  observing  that  nothing  was  more  clear  than  that  a 
testator  might  prevent  a  legacy  from  lapsing,  and  the  necessity, 
according  to  Sibley  v.  Cook,  not  only  that  he  should  declare  the 
legacy  should  not  lapse,  but  also  who  should  take  in  the  place  of 
the  legatee,  decreed  that  the  present  bequest  did  not  lapse,  but 
belonged  to  such  persons  as  would  have  been  entitled  as  the  next 
of  kin  to  the  deceased  legatee  at  the  death  of  the  testatrix  in  case 
he  had  at  that  time  died  intestate,  (m) 

These  authorities  have  settled  that  the  testator  may,  if  he  thinks 
fit,  prevent  a  legacy  from  lapsing  ;  though,  in  order  to  effect  this 
object,  he  must  declare  either  expressly,  or  in  terms  from  which 
his  intention  can  be  with  sufficient  clearness  collected,  what  per- 
son or  persons  he  intends  to  substitute  for  the  legatee  dying  in  his 
lifetime. 

Further,  it  appears  to  be  now  established,  that  where  there  is 
Bubstltii-  a  bequest  "to  A.  or  his  personal  representatives,"  or 
plied  by  a  "to  A.  or  his  heirs,"  the  word  "or,"  generally  speak- 
"  iJl'or  his  ii'g?  implies  a  substitution,  so  as  to  prevent  a  lapse. 
?ep?esTnta-  (^^^  *^^  authorities  collected,  ante,  1114,  1115.)  In 
tives,"or     Gittings»«.  McDermott,  ("a;)  the  will  of  Charles  Stone 

to "  A  0!-  .  . 

iiisiieirs:"  contained  the  following  bequest :  "I  give  and  bequeath 
to  the  children  of  my  sister,  the  late  Elizabeth  Wall,  or  to  their 
heirs,  the  following  sums,  vested  in  the  navy  four  per  cent,  public 
funds;  that  is  to  say,  *to  Lavender  Wall  1001.,  Edward  Wall 
20.0Z.,  William  Wall  200Z.,  Sarah  Thornby,  her  eldest  daughter, 
2001.,  Charlotte  Brown,  her  youngest  daughter,  2001.,  Edward 
Wall,  her  grandson,  1001.,  amounting  in  the  whole  to  1,000L 
stock."  The  testator,  after  giving  various  other  specific  and  pecu- 
niary legacies,  disposed  of  the  residue  of  his  property  as  follows : 
"  All  the  remainder  of  my  property  of  whatever  description  in 
the  public  funds,  arrears  of  pay,  half-pay,  and  allowances,  and 
whatsoever  effects  I  may  die  possessed  of,  after  payment  of  all 
bequests  and  debts,  I  give  and  bequeath  in  equal  shares  to  each  of 

(m)  See  ante,  1139  et  seq.  {x)  2  My.  &  K.  69. 
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my  dear  sisters,  viz,  to  my  very  dear  sister  Mary  Stewart  one  half, 
and  to  my  sister  Sarah  Gittings  the  other  half  of  the  said  prop- 
erty, and  upon  their  deaths  respectively  to  their  heirs.'"  Mary 
Stewart  and  Sarah  Gittings,  the  testator's  sisters,  and  three  of  the 
legatees  of  the  1,000Z.  stock,  died  in  the  lifetime  of  the  testator. 
The  bill  was  filed  by  Charles  Gittings,  who  was  the  heir-at- 
law  and  one  of  the  next  of  kin  of  Sarah  Gittings,  and  also  one 
of  the  next  of  kin  of  the  testator,  against  the  several  other'  par- 
ties claiming  interests  under  the  will.  On  the  bequest  to  the 
children  of  Elizabeth  Wall,  a  question  was  raised,  whether  the 
legacies  given  to  such  of  them  as  had  died  in  the  lifetime  of  the 
testator  had  lapsed,  or  whether  the  heirs  or  next  of  kin  of  the  de- 
ceased children  were,  in  the  event  which  had  happened,  entitled 
by  substitution.  And  it  was  held  by  Sir  John  Leach  V.  C.  and 
afterwards  by  Lord  Brougham  on  appeal,  that  the  word  "  or  " 
implied  a  substitution  in  contemplation  of  a  lapse  by  the  prede- 
cease of  the  children ;  and  the  word  "  heirs  "  (which  in  respect 
of  personal  property,  must  be  taken  to  mean  the  "  next  of 
kin  ")  («/)  provided  with  sufficient  distinctness  a  substitute  for  the 
legatee  predeceasing.  (2) 

It  was  further  held  by  both  the  learned  judges  in  this  case,  with 
respect  to  the  residuary  clause,  that  the  gift  did  not  lapse  by  the 
death  of  the  sisters  in  the  lifetime  of  the  *  testator  ;  but  that  the 
next  of  kin,  living  at  his  death,  were  entitled  by  substitution; 
Lord  Brougham,  however,  observed,  that  it  must  be  ad-   by  a  be- 
mitted  that  the  words  "to  A.  and  B.  and  upon  their  equal  ""^ 
death  to  their  heirs,"  seems  rather  to  point  at  succession    A^^'^^^'g 
than  at  substitution.  («}    And  his  lordship  expressed  his   "'»'?  upon 
opinion,  that  if  the  bequest  of  the  residue  had  stood  deaths  re- 
alone,  the  true  construction  of  that  bequest  would  have   to  aek  ^ 
been,  that  the  gift  was  to  the  legatees  for  life,  and  after  strae'd  w!rh 

their  decease  to  their  heirs;  that  is,  it  would  have  car-  reference 

.  .  to  the  con- 

ned the  whole  interest  to  the  legatees,  and  have  made  a  'ext. 

lapse  on  their  predecease;  (&)  but  the  learned  judge  added,  that 

his  opinion  rested  not  upon  the  words,  taken  by  themselves,  but  on 

the  whole  context,  and  the  preceding  parts  of  the  will ;  and  that 

as  the  construction  of  the  foregoing  gifts  to  the  Walls  precluded  a 

lapse  as  to  those  legacies,  there  arose  from  thence  an  inference  not 

(y)  But  see  ante,  1107,  1108.  (a)  See  ante,  1108,  1206. 

(2)  See,  also,  ante,  1114,  1115.  (6)  Ante,  1206. 
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to  be  avoided  or  resisted,  that  the  words  employed  touching  the 
residue  must  be  taken  in  the  like  sense,  (c) 


(c)  See,  also,  Lord  Brougham's  dictum 

in  Pearson  v.  Stephen,  ante, 
Whelhor  chil-  .  . 

dren-cantakein  1034.    A  Question  may  arise 

lieu  of  their  .        ,  „       , 

porent  in  cases  m  the  case  01  a  bequest  to 
where  their  par-  «       .  ,  , 

ent  would  have  children,  &c.  in  a  class,  and 
had  no  title.  .  -  , 

the  representatives  of  such 
as  are  dead,  whether  the  representatives 
are  to  take  by  way  of  original  substan- 
tive limitation,  or  by  way  of  substitu- 
tion only.  If  by  the  latter,  none  are  en- 
titled but  such  as  represent  parties  who 
could  have  taken  as  original  legatees.  A 
gift  to  issue  is  substitutional  when  the 
share  which  the  issue  are  to  take  is  by  a 
prior  clause  expressed  to  be  given  to  the 
parent  of  such  issue,  and  a  gift  to  issue  is 
an  original  gift  when  the  share  which  the 
issue  are  to  take  is  not  by  a  prior  clause 
expressed  to  be  given  to  the  parent  of  such 
issue.  2  Drew.  &  Sm.  494 ;  In  Christo- 
pherson  v.  Naylor,  1  Meriv.  320,  there  was 
a  bequest  to  "  each  and  every  the  child 
and  children  of  my  brother  and  sisters, 
which  shall  be  living  at  the  time  of  my 
death ;  but  if  any  child  or  children  of  my 
said  brother  and  sisters  shall  happen  to 
die  in  my  lifetime,  and  leave  issue,  then 
the  legacy  or  legacies  hereby  intended  for 
such  child  or  children  so  dying  shall  be 
for  his,  her,  or  their  issue."  And  Sir  W. 
Grant  M.  R.  held  that  the  issue  took 
only  by  substitution ;  and  that,  therefore, 
only  the  issue  of  such  children  as  were  liv- 
ing at  the  date  of  the  will,  were  entitled,  in 
the  event  of  the  death  of  their  respective 
parents  during  the  testator's  lifetime.  The 
authority  of  this  case  appears  to  have  been 
doubted.  See  In  re  Potter's  Trust,  L.  R. 
8  Eq.  Cas.  52.  But  see  In  re  Hotchkiss's 
Trusts,  L.  R.  8  Eq.  Cas.  643  ;  In  Butter 
V.  Ommaney,  4  Buss.  73,  a  testator  be- 
queathed the  residue  of  his  estate  after  the 
death  of  two  persons,  to  such  children  of 
B.  as  should  be  then  living;  and  as  to 
such  of  them  as  should  be  then  dead, 
leaving  children,  he  directed  that  the  chil- 
dren should  stand  in  the  place  of  their 
parents.     And   Sir  L.   Shadwell  V.   C. 


held  that  the  "  children  "  meant  those  to 
whom  he  had  given  the  residue,  and  there- 
fore that  the  children  of  the  children  of 
B.  who  had  died  in  the  testator's  lifetime, 
before  the  date  of  the  will,  took  no  share  of 
the  residue.  So  in  Waugh  v,  Waugh,  2 
My.  &  K.  41,  a  testator  gave  a  sum  of 
5,000/.  in  the  event  of  the  death  of  Ms 
nephew,  J.  W.,  without  leaving  issue,  to 
be  equally  divided  among  all  the  brothers 
and  sisters  of  J.  W.,  who  should  be  living 
at  the  time  of  his  death,  and  the  children 
then  living  of  any  of  his  brothers  and  sis- 
ters who  should  have  previously  departed 
this  life,  but  so  that  the  children  of  such 
deceased  brother  and  sister  should  take 
only  the  share  which  their  parents  would 
have  taken  if  living.  And  Sir  John  Leach 
M.  E.  held  that  a  child  of  a  brother  of 
J.  W.,  which  brother  was  dead  at  the  making 
of  the  will,  took  no  share  of  the  5,000Z. 
[This  case,  however,  was  overruled  by 
Kindersley  V.  C.  in  Loring  u.  Thomas,  1 
Dr.  &  Sm.  497 ;  post,  1214.]  Again,  in 
Peel  V.  Catlow,  9  Sim.  372,  a  testator  be- 
queathed one  sixth  part  of  his  residuary 
estate  among  the  children  of  his  late  sis- 
ter, Jane  Taylor,  and  directed  that  their 
share  should  be  paid  to  them  at  twenty- 
one,  and  that  in  case  any  of  them  should 
die  under  that  age  leaving  Issue,  their 
share  should  be  paid  to  their  issue,  as  soon 
as  such  issue  could  give  a  legal  discharge 
for  the  same ;  but  if  any  of  the  children 
should  die  without  leaving  issue,  their 
share  should  be  paid  to  the  surviving  chil- 
dren and  the  issue  of  such  of  them  as 
should  be  then  dead,  such  issue  taking  no 
greater  share  than  their  deceased  parents 
would  have  been  entitled  to,  if  living. 
And  Sir  L.  Shadwell  V.  C.  held,  that, 
under  this  clause,  no  grandchild  of  Jane 
Taylor  could  take  except  by  way  of  sub- 
stitution for  its  parent;  and  therefore, 
that  a  grandchild,  whose  parent  had  died 
before  the  date  of  the  will,  was  not  entitled. 
So  in  Gray  ti.  Garman,  2  Hare,  268,  a  tes- 
tator gave  his  real  and  personal  estate  to 
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*  The  general  rale  of  equity  relating  to  lapse  is  equally  appli- 
cable, whether  the  legacy  be  given  under  a  will,  made   Lapse  of 
*  by  virtue  of  donorship  flowing  originally  from  the  tes-   g^^tn^un- 
tator,  or  whether  it  be  given  under  a  power  created  for   ^yi^^h^^ 
the  purpose ;  *  for,  in  the  latter  case,  although  the  lega-  ^J^^^^^^_ 
tee  will  take  under  the  authority  of  the  power,  yet  he  pointer. 


his  wife  for  her  life,  and  the  residue  to  be 
divided  between  her  brolliers  and  sisters, 
and  in  case  any  of  them  should  be  dead  at 
the  time  of  her  decease,  leaving  issue,  such 
issue  to  stand  in  their  parents'  place.  And 
it  was  held  by  Wigram  V.  C.  that  as 
no  brother  or  sister,  who  died  before  the 
dale  of  the  will,  was  capable  of  taking 
under  the  bequest,  the  issue  of  any  such 
brother  or  sister  could  not  take  by  substi- 
tution. See,  also,  Bennett  v.  Merriman, 
6  Beav.  360;  Coulthurst  v.  Carter,  15 
Beav.  421 ;  Congreve  v.  Palmer,  16  Beav. 
435  ;  Ee  Thompson's  Trusts,  5  De  G.,  M. 
&  G.  280  ;  Smith  v.  Pepper,  27  Beav.  86 ; 
In  re  Wood's  Will,  31  Beav.  323  ;  Parker 
V.  Tootal,  11  H.  L.  Cas.  143;  [Adams  v. 
Adams,  L.  E.  14  Eq.  246.  See  In  re 
Potter's  Trust,  L.  R.  8  Eq.  Cas.  52-59, 
where  Malins  T.  C.  was  of  opinion  that 
these  cases  ought  not  to  be  any  longer 
considered  law.  But  see  In  re  Hotchkiss's 
Trusts,  L.  R.  8  Eq.  Cas.  643.]  But  if 
there  is  an  original  substantive  gift  to  two 
classes  of  legatees,  viz,  first,  to  the  chil- 
dren of  a  legatee  for  life,  living  at  the 
time  of  his  decease,  and  secondly,  to  the 
issue  of  such  of  them  as  shall  then  be  dead, 
leaving  issue,  the  issue  of  a  child  who  was 
dead  at  the  date  of  the  will  may  be  entitled 
to  a  share.  Tytherleigh  v.  Harbin,  6  Sim. 
329;  [Teed  v.  Morton,  60  N.  Y.  506,  507  ; 
Wheeler  v.  Allan,  54  Maine,  232.]  So  in 
Giles  V.  Giles,  8  Sim.  360,  a  testator  be- 
queathed his  residue  to  trustees,  in  trust 
for  all  his  children  living  at  the  decease  of 
his  wife,  as  tenants  in  common  ;  and  if  any 
such  children  should  die  before  his  wife 
and  should  leave  issue,  then  the  children 
of  such  his  son  or  daughter  should  be  en- 
titled to  the  portion  of  such  his  son  or 
daughter  who  might  be  deceased  before  the 
decease  of  his  wife ;  provided  that  until 
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the  portions  thereby  provided  for  any  of 
the  said  children  of  his  said  sons  or  daugh- 
ters, who  might  have  died  before  their 
mother,  should  become  vested,  it  should 
be  lawful  for  his  trustees  to  apply  the  in- 
terest of  the  portion  to  which  any  such 
child  might  be  entitled  in  expectancy,  for 
the  maintenance  of  suet  child.  The  tes- 
tator, at  the  date  of  his  will,  had  four  sons 
and  one  daughter,  and  lie  had  had  another 
daughter  who  was  then  dead,  leaving  chil- 
dren who  survived  the  testator.  And  Sir 
L.  Shadwell  V.  C.  held  that  those  chil- 
dren were  entitled  to  a  share  of  the  resi- 
due. His  honor  being  of  opinion  that, 
looking  at  the  will  altogether,  the  true 
construction  of  it  was,  that  the  testator 
adverted  as  much  to  the  children  of  the 
daughter  who  had  died,  as  he  did  to  the 
children  who  had  survived  but  might  die. 
(See,  also,  Bebb  v.  Beckwith,  2  Beav.  308 ; 
Gaskell  v.  Holmes,  3  Hare,  438 ;  Eust  v. 
Baker,  8  Sim.  443  ;  Jarvis  v.  Pond,  9  Sim. 
549 ;  Etches  v.  Etches,  3  Drew.  447.) 
[Wheeler  u.  Allan,  54  Maine,  232;  Law- 
rence V.  Hebbard,  1  Bradf.  Sur.  256  ;  Long 
u.  Labor,  8  Penn.  St.  229.]  Again,  in 
Smith  V.  Smith,  8  Sim.  35.3,  a  testator 
gave  his  residuary  estate  to  trustees,  in 
trust  for  his  wife  for  life,  and  after  her 
death,  to  divide  it  amongst  all  his  children 
who  might  be  then  living ;  the  shares  of 
such  of  them  as  should  then  have  attained 
twenty-one  to  be  paid  to  them  within  three 
months  after  his  wife's  death,  and  the 
shares  of  the  others,  on  their  attaining 
twenty-one,  or  to  the  survivors  of  them  in 
case  of  the  death  of  any  of  them  in  his 
wife's  lifetime  and  without  leaving  issue. 
Provided  that  if  any  of  his  children  who 
should  die  in  his  wife's  lifetime  should  have 
left  issue,  such  issue  should  have  their  par- 
ents' share.     The  testator's  wife  survived 
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will  not  be  considered  as  taking  from  the  time  of  its  creation, 
so  as  to  prevent  a  lapse,  occasioned  by  the  death  of  the  legatee 
before  the  appointor  when  the  power  is  executed  by  will ;  and  for 


him.  One  of  his  children  who  was  living  at 
the  date  of  his  will  died  in  his  lifetime,  leav- 
ing issue;  and  Sir  L.  Shadwell  V.  C.  held 
(overruling  Thornhill  u.  Thornhill,  4 
Madd.  377)  that  the  issue  were  entitled 
to  a  share  of  the  residue.  His  honor  be- 
ing of  opinion  that  the  testator  meant  that 
if  a  child  died  and  left  issue,  the  issue 
should  take  although  the  child  could  not. 
See,  also.  Bone  v.  Cook,  M'Clel.  169;  S. 
C.  13  Price,  332 ;  Collins  v.  Johnson,  8 
Sim.  356,  note  (c) ;  Cort  v.  Winder,  1 
Coll.  320  ;  [May's  Appeal,  4t  Penn.  St. 
512 ;  Brokaw  v.  Peterson,  2  M'Carter 
(N.  J.),  194;  RItter  w.  Fox,  6  Wharton, 
99  ;  Wheeler  v.  Allan,  54  Maine,  232  ;] 
Loring  v.  Thomas,  1  Dr.  &  Sm.  497,  in 
which  last  case,  V.  C.  Kindersley  reviewed 
and  explained  the  principal  cases  which 
have  been  cited  in  this  note.  See,  also.  In 
re  Chapman's  Trust,  32  Beav.  382.  In  Ive 
V.  King,  16  Beav.  46,  a  distinction  was 
taken  by  Romilly  M.  R.  between  a,  substi- 
tutional gift  after  a  bequest  to  a  class,  and 
one  following  a  gift  to  individuals  named 
in  the  will.  In  the  former  case  the  test 
must  necessarily  be  this.  Was  the  deceased, 
whose  share  is  claimed,  a  member  of  the 
class  t  In  the  latter  case,  the  substituted 
legatee  is  presumed  to  have  been  intro- 
duced into  the  will  in  order  to  prevent  a 
lapse.  This  distinction  has  been  recog- 
nised and  acted  upon  in  many  subsequent 
cases.  See  Hodgson  v.  Smithson,  21  Beav. 
356;  8  De  G.,  M.  &  G.  604;  Cambridge 
17.  Rous,  25  Beav.  409;  King  v.  Cleave- 
land,  26  Beav.  26 ;  4  De  G.  &  J.  477  ;  In 
re  Faulding's  Trust,  26  Beav.  263  ;  Tim- 
ins  V.  Stackhouse,  27  Beav.  434 ;  Ashling 
i).  Knowles,  3  Drew.  593  ;  In  re  Porter's 
Trust,  4  Kay  &  J.  188,  192;  [Herr's  Es- 
tate, 28  Penn.  St.  467;  Burt  w.  Hellyar, 
L.  R.  14  Eq.  160.]  See,  also,  Le  Jeune  v. 
Le  Jeune,  2  Keen,  401 ;  In  re  Philps'  Will, 
L.  R.  7  Eq.  Cas.  151 ;  In  re  Potter's  Trust, 
L.  R.  8  Eq.  Cas.  52 ;  Burt  v.  Hellyar,  L. 
R.  14  Eq.  Cas.  160 ;  Hobgen  v.  Neale,  L.  R. 


11  Eq.   48;  Howard  v.  Collins,   L.  R.  5 
Eq.  349.    It  may  here  be  observed,  that 

in  gifts  of  this  description  where  the  iBBue 
where  issue  are  substituted  'Jwandprede- 
for  their  parents,  the  sub-  °S'tlS.l'„''nqt 
stituted  issue  can  in  no  case  they're'??™'' 
take  vested  interests  during  original  gift; 
their  parent's  lifetime,  and  consequently 
issue  who  predecease  their  parent  are  not 
entitled  to  any  share  of  the  fund.  In  re 
Bennett's  Trust,  3  Kay  &  J.  280  ;  Crause  v. 
Cooper,  1  Johns.  &  H.  207 ;  Humfrey  v. 
Humfrey,  2  Dr.  &  Sm.  49;  Lanphier  i;. 
Buck,  2  Dr.  &  Sm.  484 ;  Re  Turner,  lb. 
501  ;  In  re  Merrick's  Trusts,  L.  R.  1  Eq. 
551,  coram  Wood  V.  C. ;  Stuart  v.  Cocker- 
ell,  L.  R.  5  Ch.  App.  713 ;  Hurry  v.  Hurry, 
L.  R.  10  Eq.  346 ;  [Hoppock  v.  Tucker, 
59  N.  Y.  202.]  But  the  rule  has  been 
held  to  be  different,  where  the  gift  to  the 
issue  is  an  original  gift.  In  such  a  case  it 
has  lately  been  decided,  after  much  consid- 
eration, by  Kindersley  V.  C,  that  they  need 
not  survive  their  parent  in  order  to  take ; 
unless  the  language  of  the  will  precludes 
children  from  taking  who  do  not  survive 
their  parent,  as  when  the  gift  is  to  the  issue 
of  such  nephews  and  nieces  as  should  have 
died  before  the  tenant  for  life  leaving  is- 
sue ;  for  in  such  a  case  such  children  only 
as  were  left  by  the  parent,  i.  e.  as  survive 
him,  are  to  take.  2  Dr.  &  Sm.  484; 
[Wheeler  v.  Allan,  54  Maine,  233.]  But 
whether  the  gift  to  the  issue  b^t  they. need 
be  original  or  substituted,  the  ^^^'iVrl'iie'the 
issue,  in  order  to  take,  need  'enaat  for  lift, 
not  survive  the  tenant  for  life.  In  re  Wild- 
man's  Trusts,  1  Johns.  &  H.  299;  In  re 
Pell's  Trusts,  3  GifiF.  152 ;  3  De  G.,  F.  &  J. 
291 ;  Lanphier  v.  Buck,  2  Dr.  &  Sm.  484 ; 
Martin  v.  Holgate,  L.  R.  1  H.  L.  175,  revers- 
ing Holgate  I).  Jennings,  34  Beav.  79  ;  In  re 
Orton's  Trust,  L.  R.  3  Eq.  Cas.  375 ;  [Brent 
V.  Washington,  18  Grattan,  535,  537  ;  Aus- 
tin V.  Bristol,  40  Conn.  120, 133, 135.]  See, 
however.  In  re  Kirkman's  Trusts,  3  De  G. 
&  J.  558  ;  Re  Corrie's  Will,  32  Beav.  426. 
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the  following  reasons  :  The  legatee  does  not  take  under  the  power 
solely  and  exclusively,  but  under  it  and  the  will  jointly.  The 
will  so  made  is  to  be  construed  and  considered  like  all  others.  It 
is,  therefore,  ambulatory,  revocable,  and  incomplete,  till  the  death 
of  the  testator ;  consequently,  no  person  can  take  under  it,  who 
does  not  survive  him.  If,  then,  an  appointee  *  by  will  made  under 
a  general  power,  die  before  the  testator,  his  legacy  will  not  be 
transmissible  to  his  executors  or  administrators.  ((^) 

It  is  requisite  further  to  consider  the  general  rule  above  stated, 
as  applied  to  legacies  given  in  joint  tenancy,  or  in  ten-   Astoiega- 
ancy  in  common.     If  a  legacy  be  given  to  two  persons   to%f^t'° 
jointly,  although  one  of  them  happen  to  die  before  the   tenants: 
testator,  such  interest  will  not  be  considered  lapsed  or  undisposed 
of,  but  will  survive  to  the  other  legatee,  (e) 

But  where  legacies  are  given  to  legatees,  as  tenants  in  com- 
mon, as  where  an  aggregate  fund  is  to  be  divided  among   '» tenants 
them,  nominatim,  in  equal  shares,  if  any  of  them  die  be-   moa : 
fore  *the  testator,  what  was  intended  for  those  legatees  will  lapse 
into  the  residue.  (/  ) 


(d)  1  Eop.  Leg.  426,  3d  ed. ;  2  Sugd. 
Pow.  15,  6th  ed. ;  Oke  v.  Heath,  1  Ves. 
sen.  135,  141 ;  Duke  of  Marlborough  u. 
Godolphin,  2  Ves.  sen.  73  ;  Vanderzee  v, 
Aclom,  4  Ves.  771  ;  Burges  u.  Mawbey, 
10  Ves.  319,  326  ;  Easum  u.  Appleford,  5 
Myl.  &  Cr.  56 ;  Master  v.  Laprimaudaye, 
2  Coll.  443;  Woodcock  v.  Renneck,  1 
Phill.  C.  C.  72. 

(c)  Buffar  o.  Bradford,  2  Atk.  220; 
Dowset  V.  Sweet,  Ambl.  175;  Morley  v. 
Bird,  3  Ves.  628;  1  Rop.  Leg.  417,  3d 
ed. ;  [Bolles  v.  Smith,  39  Conn.  219,  220, 
221;  Decamp  v.  Hall,  42  Vt.  483;  Put- 
nam V.  Putnam,  4  Bradf.  Sur.  308 ;  Gard- 
ner V.  Printup,  2  Barb.  83.] 

(/)  Man  V.  Man,  2  Stra.  905 ;  Bagwell 
V.  Dry,  1  P.  Wms.  700  ;  Page  v.  Page,  2 
P.  "Wms.  489;  Owen  v.  Owen,  1  Atk. 
494;  Peat  v.  Chapman,  1  Ves.  sen.  .542; 
Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503  ; 
Baxter  v.  Losh,  14  Beav.  612  ;  [Work- 
man V.  Workman,  2  Allen,  472 ;  Perry  v. 
Logan,  5  Rich.  Eq.  202 ;  Jackson  v.  Rob- 
erts, 14  Gray,  550,  551 ;  Boulcott  v.  Bonl- 
cott,  2  Drew.  25  ;  Frazier  v.  Erazier,   2 


Leigh,  642  ;  Mebane  u.  Womack,  2  Jones 
Eq.  293 ;  Lombard  v.  Boyden,  5  Allen, 
251  ;  Craighead  v.  Given,  10  Serg.  &  R. 
351 ;  Todd  v.  Trott,  64  N.  Car.  280 ;  Ham- 
let V.  Johnson,  26  Ala.  557  ;  Downing  v. 
Marshall,  23  N.  Y.  366 ;  Nelson  v.  Moore, 

1  Ired.  Eq.  31  ;  Hart  v.  Marks,  4  Bradf. 
Sur.  161 ;  Morse  v.  Mason,  11  Allen,  36 ; 
post,  1221,  note  (a^) ;  Barnes «.  Shannon- 
house,  7  Ired.  (Law)  9 ;  Marsh  v.  Wheeler, 

2  Edw.  Ch.  196;  McLoskey  v.  Reid,  4 
Bradf.  Sur.  334;  Floyd  u.  Barker,  1 
Paige,  480 ;  Hillyer  v.  Dunn,  2  Green  Ch. 
390.  A  testator  bequeathed  to  each  of 
his  two  sisters  a  certain  sum  "  to  be  in- 
vested in  good  state  stock,  and  not  trans- 
ferable to  any  person  or  persons  during 
their  life."  One  of  the  legatees  died  be- 
fore the  testator,  and  it  was  held  that  her 
legacy  lapsed ;  and  that  of  her  sister  must 
be  invested  by  the  executors  of  the  testa- 
tor as  directed,  the  income  to  be  paid  to 
her  during  her  life,  and  after  her  death  to 
her  legal  representatives.  McLoskey  v. 
Reid,  4  Bradf.  Sur.  334.] 
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The  law  is  the  same  as  to  survivorship,  in  cases  of  joint  ten- 
ants, (^)  and  lapse,  in  cases  of  tenants  in  common,  (A)  when  the 
testator  revokes  the  interest  originally  given  to  one  of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a  class 
to  tenants     of  persons  in  general  terms  as  tenants  in  common,  as  the 

in  common  ^  °  i.iij!i 

in  a  class:  children  of  A.,  the  death  of  one  of  them  before  the  tes- 
tator will  not  occasion  a  lapse  of  any  part  of  the  fund ;  but  those 
of  the  described  class,  who  survive  the  testator,  will  take  the 
whole,  (i) 


(g)  Humphrey  v.  Tayleur,  Ambl.  136 ; 
S.  C.  1  Dick.  161. 

(A)  Cresswell  v.  Cheslyn,  2  Eden,  123  ; 
S.  C.  3  Bro.  P.  C.  246,  Tom!,  ed. ;  Shaw 
V.  M'Mahon,  4  Dr.  &  W.  431 ;  Sykes  v. 
Sykes,  L.  R.  4  Eq.  Cas.  200 ;  S.  C.  L.  R. 

3  Ch.  App.  301.  But  see  contra,  Harris  v. 
Davis,  1  Coll.  416. 

(i)  Viner  v.  Erancis,  2  Cox,  100 ;  S.  C. 
2  Bro.  C.  C.  658;  1  Kop.  Leg.  421,  3d 
ed. ;  Shuttleworth  u.  Greaves,  4  Myl.  & 
Cr.  38  ;  Cort  v.  Winder,  1  Coll.  320  ;  Lee 
u.  Pain,  4  Hare,  250 ;  Shaw  v.  M'Mahon, 

4  Dr.  &  W.  431,  438  ;  Leigh  v.  Leigh,  17 
Beav.  605  ;  Eitzroy  v.  Richmond,  27  Beav. 
186;  In  re  Stanhope's  Trust,  lb.  001; 
Ramsay  v.  Shelmerdine,  L.  B.  1  Eq.  129; 
In  re  Colley's  Trusts,  L.  R.  1  Eq.  496 ; 
[BoUes  V.  Smith,  39  Conn.  220,  221 ;  Gil- 
bert V.  Richards,  7  Vt.  203 ;  Stives  v.  Van 
Rensselaer,  2  Bradf.  Sur.  172.]  Secus, 
where  it  appears  that  the  testator  did  not 
intend  to  give  to  a  class  incapable  of 
being  ascertained  at  the  time,  but  to  in- 
dividuals who  are,  or  who  are  capable  of 
being,  enumerated.  Bain  v.  Lescher,  11 
Sim.  397 ;  Havergal  v.  Harrison,  7  Beav. 
49  ;  [Williams  v.  NefF,  52  Penn.  St.  333; 
Todd  V.  Trott,  64  N.  Car.  280.]  Or  where 
the  survivors  would  not  take  the  fund  in 
the  same  manner,  or  in  the  same  shares 
and  proportions,  as  the  testator  says  they 
are  to  take  it.  Ham's  Trust,  2  Sim.  N.  S. 
106.  A  bequest  to  a  brother  for  life,  and 
at  his  death  "to  be  equally  divided 
amongst  his  surviving  children,  and  my 
niece,  R.  W.,"  is  not  a  gift  to  a  class. 
Drakeford  v.  Drakeford,  33  Beav.  43; 
[Provenchere's  Appeal,  67  Penn.  St.  463. 


A  devise  to  "  the  surviving  children,  not 
knowing  their  names,  of  my  late  sister  A,, 
they  living  in  the  state  of  M.,  to  be 
equally  divided  between  them  all,"  was 
held  to  have  the  same  eiFect  as  if  the  tes- 
tator had  given  the  same  to  them  by 
name.  Morse  v.  Mason,  11  Allen,  36. 
See,  also,  to  the  same  effect,  Starling  a. 
Price,  16  Ohio  St.  32.]  A  bequest  to  per- 
sons "hereinbefore  named,"  or  "herein- 
after named "  or  "  hereinbefore  men- 
tioned "  or  "  hereinafter  mentioned,"  can- 
not be  regarded  as  a  gift  to  a  class.  In 
re  Gibson's  Trust,  2  Johns.  &  H.  656. 
See  post,  1218,  note  {q).  [But  the  mere 
fact  that  the  testator  mentions  by  name 
the  individuals  who  make  up  the  class  is 
not  conclusive  against  the  right  by  sur- 
vivorship ;  and  if  the  intention  to  give  a 
right  of  survivorship  is  collected  from  the 
remaining  provisions,  applied  to  the  exist- 
ing facts,  such  intention  must  prevail. 
Colt  J.  in  Stedman  v.  Priest,  103  Mass. 
296  ;  Metcalf  J.  in  Jackson  v.  Roberts,  14 
Gray,  551.  The  testator,  even  where  he 
has  named  the  individuals  of  the  class, 
may  undoubtedly  give  a  right  of  survivor- 
ship inter  sese,  by  expressly  directing  it. 
And  it  is  not  to  be  doubted,  that  when 
the  intention  of  survivorship  is  in  any 
other  way  plainly  shown  by  the  will  itself, 
or  by  the  will  and  such  other  evidence  of 
extrinsic  facts  as  is  legally  admissible  for 
the  purpose  of  showing  it,  such  intention 
must  prevail.  No  rule  of  law  gives  an  in- 
flexible sense  and  effect  to  a  bequest  made 
to  children  of  a  family,  by  their  several 
names,  nor  to  a  bequest  to  them  "  equal- 
ly "  or  '  in  equal  shares."    The  construe- 
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A  fuTther  exception,  as  to  the  doctrine  of  lapse  in  cases  of  leg- 
acies given  to  tenants  in  common,  occurs  in  instances   to  tenants 
*  where  the  will  contains  a  limitation  over  of  the  legacy   ^it™™"°" 
to  the  survivors.  (^)     Thus,  in  Mackinnon  v.  Peach,  (f)   f^^^^°l 
the  testator  bequeathed  to  his  two  daughters  his  plate   ship; 
and  plated  ware,  together  with  the  pearls,  &c.  in  his  possession, 
share  and  share  alike,  and  upon  the  demise  of   either  of  them 
without  lawful  issue,  then  the  share  of  her  so  dying  to  go  to  her 
sister.     One  of   the  daughters   died  unmarried  in   the  testator's 
lifetime;    and   Lord   Langdale    M.    R.  held   that   the  surviving 
daughter  was  entitled  to  the  whole  of  the  articles  bequeathed ; 
for  that  the  circumstance  of  the  deceased  daughter,  who  would 
have  taken  as  tenant  in  common  if  both  had  survived  the  testator, 
having  died  in  his  lifetime,  did  not  prevent  the  gift  over  to  her 
sister  from  taking  effect,  (m) 

In  such  cases,  if  more  than  one  of  the  legatees  happen  to  die 
before  the  testator,  a  question  arises,  whether  the  orig-   questions 

,  „  •    •      1      whetlier 

inal  shares  only,  or  the  accrued  as  well  as  the  original,    the  accrued 
pass  to  the  survivors,  (m^)     The  general  rule  is,  that  original 


tion  is  to  be  made,  not  solely  on  the  be- 
quest itself,  but  on  the  bequest  taken  in 
connection  with  the  context.  Metcalf  J. 
In  Jackson  v.  Roberts,  14  Gray,  551  ; 
Wells  J.  in  Schaffer  v.  Kettell,  14  Allen, 
528,  530,  531 ;  Balcom  v.  Haynes,  14  Al- 
len, 204 ;  Springer  v.  Congleton,  30  Geo. 
977  ;  Aspinwall  v.  Duckworth,  35  Beav. 
307 ;  Stedman  v.  Priest,  103  Mass.  293, 296.] 

(k)  See  Baxter  v.  Losh,  14  Beav.  612. 
See,  also.  Smith  v.  Pybus,  9  Ves.  566,  and 
the  cases  collected,  post,  1219,  note  (s). 
[A  legacy  to  two  persons,  "  and  to  the  sur- 
vivor of  them  absolutely,"  entitles  each  of 
them  to  a  moiety  of  it.  Newhall's  Estate, 
6  Phil.  (Penn.)  345.] 

(/)  2  Keen,  555. 

(m)  But  see  post,  1219,  note  (s). 

(ml)  [It  has  long  been  an  established 
rule,  that  clauses  disposing  of  the  shares 
of  devisees  and  legatees  dying  before  a 
given  period,  do  not,  without  a  positive 
and  distinct  indication  of  intention,  extend 
to  shares  accruing  under  the  clauses  in 
question.  "  As  where  a  man  gives  a  sum 
of  money  to  be  divided  amongst  four  per- 


sons as  tenants  in  common,  and  declares, 
that  if  one  (qu.  any)  of  them  die  before 
twenty-one  or  marriage,  it  shall  survive  to 
the  others.  If  one  dies,  and  three  are  liv- 
ing, the  share  of  that  one  so  dying  shall 
survive  to  the  other  three,  but  if  a  second 
dies,  nothing  will  survive  to  the  remainder 
but  the  second's  original  share,  for  the  ac- 
cruing share  is  as  a  new  legacy,  and  there 
is  no  further  survivorship."  Lord  Hard- 
wicke  in  Pain  v,  Benson,  3  Atk.  80.  See 
Barnes  v.  Ballard,  before  Lord  King,  cited 
2  Atk.  78 ;  Ex  parte  West,  1  Bro.  C.  C. 
575  ;  Everittw.  Everitt,  29  N.  Y.  39  ;  Hox- 
ton  V.  Archer,  3  Gill  &  J.  213 ;  Brooke  u. 
Croxton,  2  Grattan,  507  ;  Owen  v.  Owen, 
IBusbee  Eq.  121.  This  doctrine,  though 
it  has  been  much  disapproved  of,  is  now 
well  established ;  but  the  question  some- 
times arises  as  to  the  eflPect  of  particular 
expressions  to  carry  the  accrued  as  well  as 
the  original  share.  The  word  "  share  " 
from  an  early  period  (Woodward  v.  Glass- 
brook,  2  Vern.  388 ;  Crowder  v.  Stone,  3 
Russ.  217;  Jones  w.  Hull,  16  Sim.  500; 
Goodwin  v.  Knlayson,  25  Beav.  65  ;  Evans 
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shares  pass   where  distinct  legacies  are  given  with  survivorship,  the 
viTors:        clause   of    survivorship,   unless   extended  by  particular 


V.  Evans,  25  Beav.  81 ;  Maddison  v.  Chap- 
man, 4  Kay  &  J.  716  ;  Cambridge  v.  Rous, 
25  Beav.  416)  has  been  held  not  to  have 
this  operation;  and  the  point  has  long 
since  ceased  to  be  the  subject  of  contro- 
versy. One  example  of  this  construction 
will  suffice  :  In  the  case  of  Rickett  v.  Gil- 
ermard,  12  Sim.  88,  a  testator  bequeathed 
SOOl.  to  four  persons,  to  be  divided  into 
equal  shares,  to  he  paid  at  twenty-one,  and 
in  case  of  the  death  of  either  before  twenty- 
one,  such  share  to  survive  to  the  others. 
Two  of  the  legatees  died  during  minority 
in  the  testator's  lifetime.  Sir  L.  Shad- 
well  V.  C.  held,  that  on  the  death  of  the 
first  his  fourth  devolved  to  the  other  three  ; 
on  the  death  of  the  second  his  original 
fourth  devolved  to  the  two  survivors  ;  but 
the  third  of  the  first  mentioned  fourth, 
which  he  would  have  been  entitled  to  ab- 
solutely if  he  had  survived  the  testator, 
lapsed.  And  the  word  "  portion,"  which 
is  evidently  synonymous  with  "  share,"  has 
also  been  held  not  to  comprise  an  accrued 
share.  For  an  example  of  this,  see  Bright 
V.  Rowe,  3  My.  &  K.  316,  and  see,  also, 
Perkins  v.  Micklethwaite,  1  P.  Wms.  274. 
But  although  neither  the  word  "  share  " 
nor  the  word  "  portion  "  will  "propria  vi- 
gore,"  carry  the  accruing  share,  yet  if  the 
testator  manifest  an  intention  that  the  en- 
tire property,  which  is  the  subject  of  dis- 
position, shall  pass  over  to  the  ultimate  ob- 
jects of  distribution  in  one  mass,  and  that 
all  the  shares,  original  and  accruing,  shall 
be  distributed  among  one  and  the  same 
class  of  objects,  the  accruing  shares  will 
be  carried  over  together  with  the  original 
shares  to  those  objects.  Por  an  example 
of  this,  see  Worlidge  v.  Churchill,  3  Bro. 
C.  C.  465,  in  which  accrued  shares  were 
held  to  pass  under  the  denomination  of 
"  share  "  by  force  of  the  context.  So,  in 
the  case  of  Eyre  v.  Marsden,  2  Keen,  564, 
affirmed  4  Myl.  &  Cr.  231,  one  question 
was,  whether  that  portion  of  the  shares  of 
grandchildren  dying  without  issue,  which 
had  previously  accrued  to  them  by  the  pre- 


decease of  other  objects,  passed  over  with 
the  original  shares  to  the  survivors,  or 
belonged  to  their  representatives.  Lord 
Langdale  M.  R.,  while  he  admitted  the 
general  rule,  considered  that  here  the  tes- 
tator had  manifested  an  intention  that  the 
accrued  and  original  shares  should,  at  the 
decease  of  his  surviving  child,  be  distributed 
together  among  one  and  the  same  class  of 
objects.  He  observed  that  the  testator 
meant  that  an  aggregate  and  previously 
undivided  fund  should  be  then,  for  the  first 
time,  divided  among  a  class  in  whom  the 
fund  vested  from  the  time  of  the  testator's 
death,  subject  to  a  provision  for  divest- 
ment, which  was  meant  to  apply  to  every 
interest — to  the  interests  which  accrued 
in  the  grandchildren,  and  to  the  interests 
which  accrued  in  the  children  of  grand- 
children. In  Turner  v.  Withers,  23  Md. 
43,  the  words  "  the  part  which  the  child  so 
dying  shall  be  entitled  to  "  were  held  to 
include  accrued  shares.  So  accrued  shares 
have  been  held  to  pass  under  a  gift  of  "  the 
whole."  See  Sillick  v.  Booth,  1  Y.  &  Coll. 
C.  C.  121,  739.  See,  also,  Leeming  v. 
Sherratt,  2  Hare,  14,  where  the  words 
"the  part  or  share  the  parents  so  dying 
would  have  been  entitled  to  have "  were 
held  to  embrace  accruing  shares.  An  ul- 
timate gift  over  of  the  whole  fund  upon 
the  death  of  all  the  legatees  without  leav- 
ing issue,  following  after  limitations  to  sur- 
vivors of  the  share  of  any  dying  without 
leaving  issue,  not  only  divests  the  accruing 
as  well  as  the  original  shares  of  all,  on  the 
happening  of  the  prescribed  event,  but 
also  implies  that  the  accruing  shares  of 
each  shall  be  carried  over  from  time  to 
time  upon  the  several  intermediate  deaths. 
See  Doe  v.  Birkhead,  4  Ex.  110;  Doug- 
las V.  Andrews,  14  Beav.  347  ;  Taylor  v. 
Foster,  17  Ohio  St.  166.  Again,  the  testa- 
tor may  have  furnished  a  construction  for 
the  word  share,  as  used  in  a  clause  of  sur- 
vivorship, by  the  use  of  the  same  word  in 
another  part  of  the  will  where  there  is  less 
doubt  of  its  meaning.     See  Goodman  v. 
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words,  attaches  only  to  the  original  shares,  and  does  not  affect  the 
accruing  shares,  (n)     But  an  exception  to  this  rule  has  been  ad- 


Goodman,  I  De  G.  &  S.  695 ;   Milsom  v. 
Awdry,  5  Ves.  469 ;  Leeming  v.  Sherratt, 
2  Hare,  14 ;  Eyre  v.  Marsden,  4  Myl.  &  Cr. 
231.     Where  funds  are  settled  in  trust  for 
certain  persons  and  their  children,  and  in 
case  either  of  such  persons  should  die  with- 
out leaving  children,  his  share  is  given  to 
the  survivors  and  their  children,  with  a 
declaration  that  accruing  shares  shall  be 
subject  to  the  same  trusts    as    original 
shares;  and  the  instrument  then  proceeds 
to  make  further  provision  with  regard  to 
the  "share"  of  either  of  the  same  persons 
(e.j.  togive  power  to  each  of   them,  in 
case  he  should  leave  no  children,  to  ap- 
point a  portion  of  his  "  share  "  by  deed  or 
will) ;  the  instrument  may  be  considered  as 
having,  in  the  first  place,  so  consolidated 
the  accruing  and  original  shares  as  to  ren- 
der it  unnecessary  to   carry  on  separate 
accounts  of  them ;  and  the  word  "  share," 
used  in  the  subsequent  provision,  may  thus 
be  held  to  include  the  whole  fund  which, 
under   the    previous   trusts,   belonged   to 
either  of  the  beneficiaries  and  his  children. 
See  In  re  Hutchinson,  5  De  G.  &  S.  680. 
And  there  is  a  difference  between  a  gift 
over  of  the   shares  of  any  prior  legatees 
to  the  survivors,  and  a  gift  to  them  "  with 
benefit  of  survivorship."     The  latter  ex- 
pression is  very  general,  and  may  without 
impropriety  be  held  to  pervade  the  whole 
fund,  so  as  to  carry  accrued   as  well   as 
original  shares.     In  re  Crawhall's  Trust, 
8  De  6.,  M.  &  G.  480 ;  S.  C.  2  Jur.  N.  S. 
892.      See  Vandergucht  v.  Blake,  2  Ves. 
jr.  543     It  may  be  observed,  that  upon  a 
principle  very  similar  to  that  which  gov- 
erns the  preceding  cases,  if  original  shares 
are  given  expressly  for  life,  and  accruing 


shares  indefinitely  (which  of  course  carries 
the  absolute  interest),  the  latter  are  not 
considered  as  impliedly  suljject  to  the  re- 
striction in  point  of  interest  imposed  on 
the  original  shares ;  Vandergucht  v.  Blake, 
2  Ves.  jr.  534 ;  Ranelagh  u.  Ranelagh,  4 
Beav.  419  ;  Ware  v.  Watson,  7  De  G ,  M. 
&  G.  248 ;  for  although  it  is  highly  proba- 
ble that  the  testator  had  the  same  inten- 
tion in  regard  to  the   accruing  and  the 
original  shares,  yet  this  is  not  so  clear  as 
to  amount  to  what  the  law  deems  a  neces- 
sary implication.    But  in  the  case  of  Mil- 
som V.  Awdry,  5  Ves.  465,  the  gift  to  the 
survivors,   being    expressly    "in   manner 
aforesaid,"  was  held  to  be  thereby  made 
subject  to  the  same  terms,  restrictions,  and 
limitations   over   as   the  original   shares. 
The  principle  that  restrictions  or  qualifica- 
tions applied  to  original  shares  are  not,  by 
necessary  inference,  to  be  extended  to  ac- 
cruing shares,  is  further  illustrated  by  the 
case  of  Gibbons  v.  Langdon,  6  Sim.  260. 
Upon  the  same  principle  it  is  clear,  that, 
where  the  subject  of  the  gift  is  disposed 
of  among  the  original  objects  in  unequal 
shares,  there  is  no  necessary  inference,  in 
the  absence  of  any  declared  intimation  of 
intention  to  assimilate  the  accruing  to  the 
original  shares,  that  the  survivors  are  to 
take  accruing  shares  in  the  same  relative 
proportions.     Walker  v.   Main,  1  Jac.  & 
W.   1.     Neither  will  words    creating  a 
tenancy  in  common  in  a  gift   of  original 
shares  be  extended  by  implication  to  ac- 
crued'shares.    Jones  V.  Hull,  16  Sim.  500  ; 
Leigh   V.  Leigh,  14  Beav.  605.      But   see 
Eyre  v.  Marsden,  2  Keen,  564.     But  here 
it  is  proper  to  observe,  that  though  a  de- 
parture from  the  ordinary  rules  of  con- 


(n)  See  Perkins  v.  Micklethwaite,  1  P. 
Wms.  275 ;  Rudge  v.  Barker,  Cas.  temp. 
Talb.  124;  Ex  parts  West,  1  Bro.  C.  C. 
575 ;  Vanderguchtu.  Blake,  2  Ves. jr.  534  ; 
Barker  v.  Lea,  1  Turn.  &  Buss.  415 ;  Crow- 
der  V.  Stone,  3  Russ.  217  ;  Bright  v.  Rowe, 
3  My.  &  K.  316;   Rickett  v.  Guillemard, 


12  Sim.  88;  Macgregor  u.  Macgregor,  2 
Coll.  192;  Goodwin  u.  Finlayson,  25  Beav. 
65  ;  Evans  v.  Evans,  25  Beav.  81 ;  [2  Jar- 
man  Wills  (3d  Eng.  ed.),  661  et  seg.; 
Hutchinson's  Appeal,  34  Conn.  300  ;  Ev- 
eritt  V.  Everitt,  29  N.  Y.  39 ;  Brooke  v. 
Croxton,  2  Grattan,  507.] 
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mitted,  where  the  disposition  is,  not  of  separate  legacies,  but  of 
one  aggregate  fund,  which  the  testator  meant  should  remain  an 
aggregate  fund,  and  should  not  be  broken  into  fragments,  if  some 
of  the  persons,  to  whom  interests  in  it  were  given,  happen  to 
die.  (o) 


Btruction  for  the  purpose  of  bringing .  a 
devise  or  bequest  within  due  limits,  is  not 
an  acknowledged  principle  of  construction, 
indeed  is  always  professedly  discarded ; 
yet  it  is  impossible  to  deny  that,  where  the 
bequest  of  the  accruing  shares  would  be 
Toid  for  remoteness,  unless  the  qualifica- 
tions applied  in  terms  to  the  original 
shares  are  extended  to  such  accruing 
shares,  the  courts  have  lent  a  more  willing 
ear  to  such  construction  than  many  of  the 
cases  would  prepare  us  to  expect.  See  and 
consider,  Trickey  v.  Trickey,  3  My.  &  K. 
560.  It  should  also  be  observed,  that  if 
there  be  a  gift  to  several  (but  not  all)  of 
a  class  (as  children),  with  a  gift  over  in 
case  of  the  death  of  any  to  "  the  surviv- 
ing children,"  all  the  children  will  be  in- 
cluded in  the  latter  gift  and  not  those  only 
who  partake  of  the  original  gift ;  and  that 
too,  although  those  who  do  not  so  partake 
are  otherwise  provided  for.  Carver  v.  Bur- 
gess, 18  Beav.  541 ;  2  Jarman  Wills  (3d 
Eng.  ed.),  661-672.] 

(o)  See  Pain  v.  Benson,  3  Atk.  78 ; 
Worlidge  v.  Churchill,  3  Bro.  C.  C.  465  ; 
Barker  v.  Lea,  1  Turn.  &  Russ.  413,  415  ; 
Eyre  v.  Marsden,  2  Keen,  564 ;  4  Myl.  & 
Cr.  231  ;  Sillick  v.  Booth,  1  Y.  &  Coll.  C. 
C.  121  ;  Leeming  v.  Sherratt,  2  Hare,  14 ; 
Doe  V.  Birkhead,  4  Ex.  110;  Douglas 
V.  Andrews,  14  Beav.  347  ;  Dutfon  v. 
Crowdy,  33  Beav.  272 ;  In  re  Crawhall's 
Trust,  8  De  G.,  M.  &  G.  480.  [2  Jarman 
Wills  (3d  Eng.  ed.),  661  et  seq.  Under  a 
residuary  devise  and  bequest  in  trust  to 
divide  the  income  of  the  property  devised 
and  bequeathed  equally  among  the  testa- 
tor's children,  and,  in  event  of  the  death 
of  either  of  them  without  issue,  then 
equally  among  the  survivors,  "  but  in  case 
my  said  children  die  leaving  issue,  then 
the  capital  of  such  deceased  child's  share 
shall  be  equally  divided  among  such  issue, 


share  and  share  alike,  to- their  heirs  and 
assigns  forever,"  and  not  otherwise  dispos- 
ing of  the  principal  of  the  fund,  no  part 
of  the  fund  becomes  distributable  as  unde- 
vised estate  upon  the  death  of  one  of  the 
children  without  issue,  but  the  rights  and 
interest  of  the  survivors  and  their  issue  in 
the  capital  as  well  as  the  income  of  the  fund 
become  proportionately  enlarged.  Cook 
i>.  Smith,  101  Mass.  341.  In  this  case, 
the  testator  died  in  1844,  leaving  eight 
children  surviving  him ;  one  of  them,  Lu- 
cinda,  died  in  1847,  another  of  them  Dor- 
cas C.  Smith,  died  in  1866,  leaving  issue  ; 
and  a  third  child,  named  Francis  W.  Fay, 
died  in  1868,  leaving  issue.  Wells  J.  said : 
"  Two  of  the  testator's  children  having 
deceased  leaving  issue,  their  children  are 
entitled  respectively,  by  representation,  to 
have  '  the  capital  of  such  deceased  child's 
share '  withdrawn  from  the  trust  and  di- 
vided among  them.  This  provision  is  the 
only  one  in  the  entire  will  which  indicates 
any  intention  of  the  testator  in  respect  to 
the  disposal  of  the  principal  of  the  fund. 
It  is  sufficient,  however,  to  show  that  the 
testator  intended  to  dispose  of  the  princi- 
pal as  well  as  the  income,  giving  the  re- 
mainder after  the  life  interest  of  his  chil- 
dren, to  the  issue  of  such  as  should  leave 
issue.  The  difficulty  in  the  case  is  to  as- 
certain what  is  the  share  of  a  deceased 
child  that  is  thus  made  subject  to  such 
final  disposition.  We  are  satisfied  that 
this  term  must  be  held  to  refer  to  shares 
as  determined  by  the  provisions  of  the  will 
itself,  and  not  by  (he  statute  of  distribu- 
tion. Strictly,  the  children  of  the  testator 
have  no  '  shares '  in  respect  of  which  there 
is  either  capital  or  income.  By  the  will, 
the  whole  principal  is  made  a  joint  trust 
for  the  benefit  of  the  children  as  a  class, 
during  their  lives ;  the  income  is  to  be 
divided  equally.    Upon  the  death  of  any 
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*In  Knight  V.  Gould,  (^)  a  testatrix  bequeathed  the  residue 
of  her  property  "  to  my  executors  hereinafter  named,  to  *»  execu- 
enable  them  to  pay  my  debts,  legacies,  funeral,  and  testa-  class. 
mentary  charges,  and  also  to  recompense  them  for  their  trouble, 
equally  between  them."  She  then  proceeded  to  nominate  three 
persons  to  be  her  executors.  One  of  them  died  in  the  lifetime 
of  the  testatrix.  And  it  was  held  by  Sir  John  Leach  M.  R.,  and 
afterwards  by  Lord  Brougham,  on  appeal,  that  the  whole  residue 
vested  in  the  two  survivors.  His  lordship  in  giving  his  judg- 
ment, observed,  that  it  was  not  necessary  to  decide  whether  these 
legatees  took  as  joint  tenants,  or  as  tenants  in  common ;  because 
it  was  clear  on  the  construction  of  the  will,  that  the  testatrix 
meant  to  give  the  residiie  to  her  executors  as  a  class  of  persons 
in  their  official  character.  The  learned  judge  added,  it  did  not 
follow  that  a  bequest  of  a  residue  to  executors  equally  must,  in  all 
cases,  be  a  gift  to  them  in  their  representative  ^capacity,  and  so 
survive  to  those  who  live  to  take  the  office,  (^q) 


one  of  this  class  without  issue,  the  '  income 
and  interest  so  given  as  aforesaid  shall,  in 
like  manner,  be  divided  among  the  sur- 
vivors.' No  change  is  made  in  the  trust, 
except  in  this  single  particular,  namely, 
the  proportion  by  which  the  income  is  to 
be  divided.  When  the  daughter  Lucinda 
died  without  issue,  the  proportion  in  which 
the  others  were  entitled  to  receive  the  in- 
come became  changed  from  eighths  to 
sevenths.  The  right  of  the  survivors  to 
receive  each  one  seventh  of  the  joint  in- 
come is  derived  from  the  terms  of  the  will, 
as  fully  and  directly  as  was  their  previous 
right  to  receive  the  one  eighth  part.  The 
right  is  the  same,  however  much  the  pro- 
portion may  be  changed  by  the  provision 
for  survivorship  among  those  having  the 
life  interest.  "When  the  testator  speaks  of 
the  shares  of  his  children,  he  must  have 
reference  to  the  proportion  by  which  the 
income  is  divided  between  them.  The 
'  capital '  of  each  child's  share  must  be 
such  a  proportion  of  the  principal  of  the 
trust  fund  as  will  correspond  with  the  pror 
portion  of  income  to  which  such  child  was 
entitled.  It  follows  from  this  reasoning, 
that'  the  will  is  made  operative  to  pass  the 
entire  principal  of  the  trust  fund  to  the 


issue  of  such  children  as  leave  issue.  No 
part  of  it  became  distributable  as  unde- 
vised estate  upon  the  decease  of  Lucinda 
without  issue.  By  the  terms  of  the  will, 
the  income  of  her '  share '  became  merged  in 
the  joint  income,  and  passed  by  accretion 
to  the  shares  of  the  survivors.  So,  also, 
by  implication,  the  '  capital '  of  her  share 
which  was  merged  in  the  joint  fund,  be- 
came part  of  the  'capital'  of  the  enlarged 
shares  of  the  surviving  children  of  the 
testator.  The  shares  of  the  capital  which 
are  now  to  be  set  off  from  the  joint  fund, 
for  the  purpose  of  distribution  to  the  issue 
of  the  testator's  deceased  children  Dorcas 
C.  Smith  and  Francis  W.  Fay,  are  respect- 
ively one  seven  th  part  of  the  principal  of 
said  fund."  See  Hawkins  Wills,  270, 271 ; 
Eyre  v.  Mavsden,  4  Myl.  &  Cr.  231 ;  Leem- 
ing  V.  Sherratt,  2  Hare,  14.] 

(p)  2  My.  &  K.  295.  [See  Jackson  v. 
Roberts,  14  Gray,  551.] 

(?)  See  Barber  v.  Barber,  3  Myl.  &  Cr. 
688  ;  post,  pt.  m.  bk.  iii.  ch.  v.  §  i.  See, 
also,  In  re  Gibson's  Trusts,  2  Johns.  &  H.- 
656,  where  Wood  V.  C.  said  that,  with  the 
exception  of  Knight  v.  Gould,  he  knew  of 
no  case  where  a  bequest  to  persons  referred 
to  in  the  will  by  the  terms  "  hereinbefore 
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In  what  It  is  necessary  in  this  place  to  consider  what  effect 

the  death  of  a  prior  legatee,  in  the  lifetime  of  the  tes- 
tator, will  produce  on  the  interest  of  another  legatee  in 
remainder. 

In  the  case  of  a  legacy  to  a  legatee  for  life,  with  re- 
mainder to  another  legatee,  if  the  tenant  for  life  dies 
before  the  testator,  the  remainder  over  takes  effect  upon 
the  death  *  of  the  testator,  (r)  So,  if  a  legacy  be  given 
to  a  person  with  a  limitation  over,  if  he  should  die  under 
twenty-one,  or  before  the  happening  of  any  other  event,  and  he 
dies,  in  the  lifetime  of  the  testator,  under  the  prescribed  age,  or 
before  such  other  event  happens,  the  legacy  over  does  not  lapse,  (s) 


legacy  in 
remainder, 
or  b)'  way 
of  limita- 
tion over, 
will  lapse 
by  the 
death  of 
the  prior 
legatee  in 
the  life- 
time of  the 
testator. 


named,"  or  "hereinafter  named,"  or 
"  hereinbefore  mentioned,"  or  "  hereinaf- 
ter mentioned,"  has  been  held  to  be  a  be- 
quest to  those  persons  as  a  class.  See, 
also,  Hoare  v.  Osborne,  Jur.  April  16, 
1864  ;  [Hoppock  v.  Tucker,  67  N.  Y.  202.] 
(r)  Hardwick  v.  Thurston,  4  Kuss.  C. 
C.  383 ;  Lee  v.  Pain,  4  Hare,  225  ;  [Brown 
V.  Brown,  43  N.  H.  17  ;  Lawrence  v.  Heb- 
bard,  1  Bradf.  Sur.  252 ;  Goodall  v.  Mc- 
Lean, 2  Bradf.  Sur.  306;  Wilde  J.  in 
Prescott  a.  Prescott,  7  Met.  141,  145; 
Mowatt  I:  Carow,  7  Paige,  328  ;  Martha 
May's  Appeal,  41  Penn.  St.  512 ;  Billings- 
ley  V.  Harris,  17  Ala.  214 ;  Cunningham 
u.  Cunningham,  18  B.  Mon.  19  ;  Campbell 
0.  Rowden,  18  N.  Y.  412;  Eichmond  i>. 
Vanhook,  3  Ired.  Ch.  581 ;  Dunlap  v.  Dun- 
lap,  4  Desaiis.  305 ;  Coleman  v.  Hutchin- 
son, 3  Bibb,  209 ;  Armstrong  v.  Arm- 
strong, 14  B.  Mon.  333  ;  West  i\  Williams, 
15  Ark.  682;  Stephens  o.  Milnor,  9  C.  E. 
Green,  358,  374,375 ;  Mebane  v.  Womack, 
2  Jones  Eq.  293  ;  Dow  v.  Doyle,  103  Mass. 
489  ;  Norris  v.  Beyea,  13  N.  Y.  273 ;  Tay- 
lor u.  Wendel,  4  Bradf.  Sur.  324,  331 ; 
Robinson  y.  Martin,  2  Yeates,  525.  The 
effect  is  the  same  where  the  legatee  for  life 
refuses  the  bequest.  Adams  v.  Gillespie, 
2  Jones  Eq.  244 ;  Yeaton  v.  Roberts,  28 
N.  H.  459 ;  Macknet  v.  Macknet,  9  C.  E. 
Green,  292,  293.]  And  it  will  make  no 
difference  that  a  power  of  appointment  is 
given  to  the  legatee  for  life.  Chatteris  v. 
Young,  6  Madd.  30.     [If  there  be  a  gift  to 
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such  children  of  A.  as  shall  be  living  at 
the  death  of  B.,  and  B.  dies  in  the  lifetime 
of  the  testator,  all  the  children  of  A.,  liv- 
ing at  the  death  of  the  testator,  will  take 
though  born  after  the  death  of  B.  Carver 
V.  Oakley,  4  Jones  Eq.  85.] 

(s)  Miller  v.  Warren,  2  Vern.  207  ;  Led- 
some  V.  Hickman,  2  Vern.  611 ;  Willing  v. 
Baine,  3  P.  Wms.  113  ;  [Kel.  12  ;  2  Eq. 
Cas.  Abr.  545,  pi.  22  ;]  Walker  v.  Main,  I 
Jac.  &  W.  1 ;  Humberstone  v.  Stanton,  1 
Ves.  &  B.  388  ;  Humphreys  v.  Howes,  1 
Euss.  &  My.  639  ;  Mackinnon  v.  Peach,  2 
Keen,  555  ;  Le  Jeune  v.  Le  Jeune,  2  Keen, 
701 ;  Rickett  v.  Guillemard,  12  Sim.  88 ; 
Varley  v.  Winn,  2  Kay  &  J.  700 ;  [Ste- 
phens V.  Milnor,  9  C.  E.  Green,  358,  374, 
375;  2  Jarman  (3d  Eng.  ed.),  713,  714; 
Darrel  v.  Molesworth,  2  Vern.  378 ;  Led- 
some  V.  Hickman,  2  Vern.  611;  Bretton 
V.  Lethulier,  2  Vern.  653 ;  WiUetts  v. 
Willetts,  7  Hare,  38 ;  Benn  u.  Dixon,  16 
Sim.  21  ;  Domvile's  Trusts,  22  L.  J.  Ch. 
947  ;  Hues  v.  Jackson,  23  L.  J.  Ch.  51  ; 
Ashling  V.  Knowles,  3  Drew.  593  ;  Ehee- 
der  V.  Owen,  3  Bro.  C.  C.  240 ;  Bastin  u. 
Watts,  3  Beav.  97  ;  Wordsworth  v.  Wood, 
4  Myl.  &  Cr.  641;  Smith  v.  Oliver,  11 
Beav.  494 ;  Eider  i'.  Wager,  2  P.  Wms. 
331 ;  Re  Green's  Estate,  1  Dr.  &  Sm.  68 ;] 
Ive  V.  King,  16  Beav.  46,  54;  in  which 
last  case,  Romilly  M.  R.  said  that  the  gift 
over  in  some  of  these  cases  takes  effect 
upon  the  presumption  that  such  ulterior 
legatee  was  substituted  in  order  to  prevent 
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But  the  rule  is  different,  where  a  legatee,  to  whom  the  legacy 


the  lapse  of  the  legacy.    See,  also,  In  re 
Green's  Estate,  1  Dr.  &  Sm.  68 ;  Hannam 
V.  Sims,  2  De  G.  &  J.  151 ;  in  the  latter 
of  which  cases  it  was  held  that  the  words 
"  shall  happen  to  die "  included  the  case 
of  the  testator's  brother  named  in  the  will, 
hut  dead  at  the  date  of  it,  and  that  the 
gift  in  favor  of  his  children  took  effect. 
See,  also.  In  re  Sheppard's  Trust,  1  Kay 
&  J.  269 ;  Barnaby  v.  Tassell,  L.  R.  11 
Eq.  Cas.  363.     But  if  a  testator  possessed 
of  a  specific  chattel,  or  a  chattel  real, 
bequeath  it  to  A.  and  the   heirs  of   his 
body,  and  in  default  of  such  issue,  to  B., 
the  death  of  A.  in  the  testator's  lifetime, 
without  issue,  does  not  enable  B.,  though 
surviving  the  testator,  to  take  under  his 
will,  but  causes  a  lapse  ;  for  such  a  bequest 
to  A.  is,  in  truth,  a  gift  to  him  absolutely 
(see  ante,  1107),  and  the  gift  over  to  B.  a 
mere   nullity.     Harris   v.  Davis,   1    Coll. 
416,  424,  425.     See,  also,  Andrew  v,  An- 
drew, 1  Coll.  690.     [Where  the  gift  is  to  a 
class,  the  objects  of  which  are  not,  accord- 
ing to  the  general  rules  of  construction, 
ascertainable  until  the  decease  of  the  tes- 
tator (as  in  the  case  of  a  gift  to  children 
generally),  the  application   of   the  words 
providing  against  the  event  of  death  to 
children  dying  in   the   testator's  lifetime 
becomes  rather  more  questionable,  they 
not  being,  in  event,  actual  objects  of  the 
gift,  and  therefore  not  within  the  clause  in 
question,  if  that  clause  is  to  be  construed 
strictly  as  a  clause  of  substitution.    It  does 
not  appear  that  the  courts  have  ever  been 
called  upon  to  decide  this  precise  question, 
though  there  are  several  cases  and  dicta 
more  or  less  nearly  bearing  upon  it.     See 
Rider  v.  Wager,  2  P.  Wms.  331 ;  Salis- 
bury V.  Petty,  3  Hare,  86 ;  Neathway  v. 
Bead,  3  De  G.,  M.   &   G.   18;    More's 
Trust,  10  Hare,  178;  Malcolm  u.  Taylor, 
2  Euss.  &  My.  416  ;  Ive  v.  King,  16  Bear. 
53,  54 ;  Smith  v.  Smith,  8   Sim.  353 ;  2 
Jarman  (3d  Eng.  ed.),  717.    If  the  origi- 
nal gift  be,  not  to  the  class  generally,  but 
to  such  of  them  only  as  survive  the  testa- 
tor, a  contingent  gift  engrafted  thereon  in 


case  of  the  death  of  any  of  them  cannot  of 
course  take  effect  if  the  event  happen  in 
the  testator's  lifetime.  Shergold  v.  Boone, 
13  Ves.  170.  See,  also.  Doe  v.  Prigg,  8 
B.  &  C.  231 ;  Martineau  u.  Rogers,  25  L. 
J.  Ch.  378,  401  ;  Crook  u.  Whitley,  7  De 
G.,M.  &  G.  490;  Miller  u.  Chapman,  24 
L.  J.  Ch.  409 ;  Stewart  v.  Jones,  3  Do  G. 
&  J.  532.  If  the  gift  to  the  class  is  imme- 
diate, and  neither  the  vesting  nor  the  dis- 
tribution is  postponed,  a  gift  over,  in  an 
event  having  reference  to  the  time  of  pay- 
ment, is  necessarily  confined  to  the  case  of 
a  child  dying  in  the  testator's  lifetime. 
Cort  V.  Winder,  1  Coll.  320;  Viner  v. 
Francis,  2  Cox,  190 ;  2  Jarman  (3d  Eng. 
ed.),  719.  It  may  be  observed,  that  the 
case  does  not  appear  to  have  been  treated 
as  stronger  in  favor  of  the  construction 
adopted,  by  reason  of  the  claimants  under 
the  gift  over  being  issue  of  the  deceased 
legatee.  It  seems  that  where  the  objects 
of  gift  in  the  clause  in  question  are  the 
executors  or  administrators,  or  personal 
representatives  of  the  deceased  legatee, 
such  clause  is  considered  as  merely  show- 
ing that  the  legacy  is  to  Be  vested  imme- 
diately on  the  testator's  decease,  notwith- 
standing the  subsequent  death  of  the  leg- 
atee before  the  period  of  distribution  or 
payment,  and  not  as  indicating  an  inten- 
tion to  substitute  as  objects  of  gift  the 
representatives  of  those  who  die  in  the 
testator's  lifetime.  Bone  v.  Cook,  M'Clel. 
168  ;  S.  C.  13  Price,  332.  And  the  same 
rule  holds  where  there  is  no  express  con- 
tingency coupled  with  the  event  of  death. 
See  Corbyn  v.  French,  4  Ves.  418 ;  Tid- 
well  V.Ariel,  3  Madd.  403 ;  Tate  v.  Clarke, 
1  Beav.  100 ;  Thompson  u.  Whitelock,  4 
De  G.  &  J.  490.  Where  the  gift  to  the 
primary  legatee  or  his  representatives  is 
immediate  upon  the  testator's  death,  sub- 
stitution must  take  place,  if  at  all,  in  the 
event  of  death  in  the  testator's  lifetime; 
and  accordingly  it  has  been  held  that  such 
a  gift  will  not  in  that  event  lapse,  but  de- 
volve to  the  representatives  of  the  legatee. 
Gittings  V.  M'Dermott,  2  My.  &  K.  69.    It 
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is  given  absolutely,  with  an  executory  limitation  over,  dies  in  the 


has  been  elsewhere  noticed,  that  if  prop- 
erty be  given  by  will  to  one  for  life  with 
remainder  over,  and  the  tenant  for  life 
dies  in  the  lifetime  of  the  testator,  the  re- 
mainder takes  effect  on  his  death  as  an  im- 
mediate gift.  But  it  was  made  a  question, 
where  the  tenant  for  life  was  a  married 
woman,  and  the  remainder  was  limited  to 
her  next  of  kin,  in  the  event  of  her  dying 
in  the  lifetime  of  her  husband,  whether 
the  latter  gift  was  not  to  be  viewed  in  the 
same  light  as  a  bequest  to  heirs  or  execu- 
tors and  administrators  ;  namely,  as  being 
intended  merely  to  apply  to  the  event  of  the 
legatee  dying  in  the  lifetime  of  her  hus- 
band, after  having  survived  the  testator, 
and  not  to  prevent  lapse  in  the  event  of  the 
legatee  dying  under  similar  circumstances 
in  the  testator's  lifetime.  Baker  v.  Han- 
bury,  3  Euss.  340 ;  Hardwick  v.  Thurston, 
4  Russ.  380 ;  Edwards  v.  Saloway,  2  De 
G.  &  Sm.  248;  S.  C.  2  Phill.  625,  and  see 
Nichols  V.  Haviland,  1  Kay  &  J.  504. 
Where  there  is  a,  devise  or  bequest  to  a 
class  of  objects  who  are  to  be  ascertained 
at  the  testator  death,  or  at  some  period 
subsequent  to  i*,  with  a  substitution  of  the 
children  of  objects  who  should  happen  to 
be  deceased  at  the  period  of  distribution, 
and  it  happens  that  some  individual  of  the 
class  was  dead  when  the  will  was  made,  it 
is  not  too  readily  to  be  concluded  from  the 
preceding  authorities  that  the  clause  in 
question  lets  in  the  children  of  such  pre- 
deceased person ;  for  in  several  such  cases 
it  has  been  construed  strictly  as  a  clause 
of  substitution,  and  therefore  as  not  com- 
prehending the  children  of  any  who  could 
not  in  any  possible  event  have  been  objects 
of  the  original  gift.  See  Christopherson 
V.  Naylor,  1  Meriv.  320 ;  Butter  v.  Ova.- 
maney,  4  Kuss.  73  ;  Peel  v.  Catlow,  9  Sim. 
372  ;  Hannam  v.  Sims,  2  De  G.  &  J.  151 ; 
Gray  v.  Garman,  2  Hare,  268  ;  Congreve 
V.  Palmer,  16  Beav.  435  ;  Lewis  v.  Lewis, 
17  Beav.  221 ;  Smith  v.  Pepper,  27  Beav. 
86.  It  is  to  be  observed,  that,  in  several 
of  the  preceding  cases,  the  person  whose 
children  it  was  attempted  to  bring  within 


the  compass  of  the  clause  in  question  was 
dead  at  the  date  of  the  will,  and  could  not 
possibly  have  been  an  object  of  the  pri- 
mary bequest;  and  it  does  not  follow  that 
the  same  construction  would  have  ob- 
tained, if  such  person  had  been  then  liv- 
ing, and  had  subsequently  died  in  the  testa- 
tor's lifetime.  There  is,  however,  not 
wanting  a  case  even  of  this  kind.  See 
Thornhill  v.  Thornhill,  4  Madd.  377; 
Smith  V.  Smith,  8  Sim.  353  ;  2  Jarman 
(3d  Bng.  ed.),  724.  Where,  however,  the 
children  of  the  deceased  person  found  their 
claim  not  on  a  mere  clause  of  substitution, 
but  on  a  substantive,  independent,  origi- 
nal gift,  comprehending  them  concur- 
rently with  another  class  of  objects,  the 
doctrine  of  the  cases  above  referred  to  does 
not  apply,  and  the  gift  will  extend  to  chil- 
dren of  persons  who  were  dead  when  the 
will  was  made.  Tytherleigh  v.  Harbin,  6 
Sim.  329  ;  Wangh  v.  Waugh,  2  My.  &  IC. 
41 ;  Clay  v.  Pennington,  7  Sim.  370 ;  Bust 
u.  Baker,  8  Sim.  443 ;  Bebb  v.  Beckwith, 
2  Beav.  308 ;  2  Jarman  (3d  Eng.  ed.), 
726,  727  ;  Gaskell  v.  Holmes,  3  Hare,  438 ; 
Coulthrust  V.  Carter,  15  Beav.  421 ;  Etches 
V.  Etches,  3  Drew.  447 ;  King  u.  Cleave- 
land,  26  Beav.  26;  Shand  v.  Kidd,  19 
Beav.  310.  And  even  where  there  is  no 
original  and  independent  gift  to  the  issue, 
but  their  claim  is  founded  on  a  clause  ap- 
parently of  mere  substitution,  the  courts 
anxiously  lay  hold  of  slight  expressions 
as  a  ground  for  avoiding  a  construction, 
which  in  all  probability  defeats  the  actual 
intention,  by  excluding  the  issue  of  a  de- 
ceased child  from  participation  in  a  gen- 
eral family  provision.  See  Giles  v.  Giles, 
8  Sim.  360 ;  Jarvis  v.  Pond,  9  Sim.  549  ;  2 
Jarman  (3d  Eng.  ed.),  727,  728.  The  rule 
by  which  the  clause  of  substitution  is  held 
not  to  include  children  of  objects  dead  at 
the  date  of  the  will  was  stated  of  cases  in 
which  the  original  gift  is  to  designate  in- 
dividuals. The  distinction  is  clear;  the 
latter  case  comes  within  the  principle  of 
Darrel  v.  Molesworth,  supra;  for  there 
can  be  no  difference  between  the  case  of  a 


CH.  II.  §  v.]  LEGATEE   DYING   BEFORE   TESTATOR.  1321 

lifetime  of  the  testator,  hut  after  the  event  has  happened,  on  the 
non-occurrence  of  which  the  limitation  over  depends ;  for  in  such 
case  every  part  of  the  bequest  lapses,  (s^) 

Thus,  in  Calthorpe  v.  Gough,  (t)  a  legacy  was  given  to  trustees, 
in  trust  for  Lady  Gough  for  life,  and  in  case  she  *  should  die  in 
the  lifetime  of  her  husband,  as  she  should  appoint,  and  in  default 
of  appointment,  to  her  children,  but  if  she  should  survive  her  hus- 
band, then  to  her  absolutely.  She  survived  her  husband,  and  died 
in  the  lifetime  of  the  testator.  And  Lord  Alvanley  held  that  the 
legacy  lapsed,  and  the  children  were  not  entitled.  Again,  in  Wil- 
liams V.  Jones,  (m)  a  testator,  after  bequeathing  a  sum  of  Long 
Annuities  to  his  wife  for  life,  gave  the  capital,  after  her  death, 
to  A.,  if  he  should  be  living  at  her  decease,  and  if  not,  to  A.'s 
son.  A.  outlived  the  wife,  but  died  in  the  testator's  lifetime. 
And  it  was  holden  that  the  legacy  to  A.  lapsed,  and  that  the  gift 
to  his  son  did  not  take  effect,  (a;)  So  in  Doo  v.  Brabant,  (?/)  a 
legacy  was  given  in  trust  for  Sarah  Counsell,  until  she  attained 
the  age  of  twenty-one,  and  then  to  pay  the  same  to  her ;  if  she 
should  die  under  twenty-one,  leaving  a  child  or  children  ;  then  in 
trust  for  such  a  child  or  children  ;  but  in  case  she  should  die  under 
twenty-one,  without  having  any  child  or  children,  then  over  to 
other  persons.  Sarah  Counsell  attained  twenty-one,  and  married  ; 
but  she  died  in  the  lifetime  of  the  testator,  leaving  two  children. 

gift  to  a  person  known  by  the  testator  to  Miller  v.  Chapman,  20  L.  J.  Ch.  409. 
be  alive,  and  in  the  event  of  his  death  These  cases,  it  is  conceived,  fully  war- 
to  his  children,  and  a  gift  to  a  person  rant  the  position  that,  in  the  absence  of  an 
whom  the  testator  may  suppose  or  believe  explanatory  context,  a  gift  over,  to  take 
to  be  living,  but  who  is  in  fact  dead,  with  effect  in  the  event  of  the  prior  devisee  or 
a  gift  over  to  his  children  in  case  of  his  legatee  dying  under  certain  circumstances, 
death.  Ive  v.  King,  16  Beav.  46  ;  Han-  applies  to  the  event  happening  in  the  life- 
nam  o.  Sims,  2  De  G.  &  J.  151  ;  In  re  time  of  the  testator;  the  prevention  of 
Sheppard's  Trusts,  I  Kay  &  J.  269.  The  lapse  being,  it  is  considered,  one  of  the 
case  of  a  gift  to  a  class,  in  which  the  tes-  purposes  of  such  substituted  gift.  2  Jar- 
tator  must,  in  the  absence  of  express  di-  man  (3d  Eng.  ed.),  729,  730.] 
rection,  be  supposed  to  include  only  living  (si)  [A  legacy,  which  is  given  on  a  con- 
objects,  needs  only  to  be  stated  to  be  dis-  dition  that  is  not  performed,  lapses.  Pres- 
tinguished.  2  Jarman  (3d  Eng.  ed.),  727.  cott  v.  Prescott,  7  Met.  141.] 
Where,  however,  the  bequest  to  the  pri-  (t)  3  Bro.  C.  C.  394,  note  to  Doo  u. 
mary  legatees  is  expressly  limited  to  those  Brabant ;  S.  C.  4  T.  K.  707,  note  (J), 
living  at  the  date  of  the  will,  the  substitu-  (u)  1  Euss.  517. 

tionary  clause  of  course  cannot  operate  in  (x)  But  see  Gaskell  v.  Holmes,  3  Hare, 

favor  of  children  of  such  of  the  legatees  438. 

as  were  then  dead.   See  Crook  v.  Whitley,  (y)  3  Bro.  C.  C.  393 ;  S.  C.  4  T.  E. 

29  L.  J.  Ch.  350 ;  7  De  G.,  M.  &  G.  490  ;  706. 
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And  it  was  holden  that  the  legacy  lapsed,  and  the  children  were 
not  entitled.  So  in  Humberstone  v.  Stanton,  (2)  there  was  a  be- 
quest to  the  son  of  the  testator  on  his  accomplishing  his  appren- 
ticeship, with  the  dividends  in  the  mean  time  for  maintenance ; 
and  in  case  he  should  die  before  he  accomplished  his  apprentice- 
ship, then  and  in  Buch  case  to  the  other  children.  The  legatee 
lived  to  accomplish  his  apprenticeship,  but  afterwards  died  in  tes- 
tator's lifetime.  And  it  was  holden  that  the  legacy  lapsed,  and 
the  bequest  over  could  not  take  place ;  for  the  event  which  was 
to  bar  the  claim  of  the  brothers  and  sisters  had  happened,  (a) 

*By  stat.  1  Vict.  c.  26,  s.  33,  "  where  any  person  being  a  child 
1  Vict.  c.  or  other  issue  of  the  testator,  to  whom  any  real  or  per- 
chiidren  or  sonal  estate  shall  be  devised  or  bequeathed  for  any  es- 
whrieaTO  *^te  or  interest  not  determinable  at  or  before  the  death 
'?th''t''''^  of  such  person,  shall  die  in  the  lifetime  of  the  testator, 
tator'3  leaving  issue,  and  any  such  issue  of  such  person  shall  be 
not  lapse,  living  at  the  time  of  the  death  of  the  testator,  such  de- 
vise or  bequest  shall  not  lapse,' but  shall  take  effect,  as  if  the  death 
of  such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will."(a^) 


(z)  1  Ves.  &  B.  384. 

(a)  See,  also,  other  examples  in  Miller 
V.  Faure,  1  Ves.  sen.  85;  Williams  v. 
Chitty,  3  Ves.  545  ;  Dicken  0.  Clarke,  2 
y.  &  Coll.  572.  As  to  cases  where  some- 
what similar  limitations  over  haye  been 
held  to  take  effect,  set  post,  pt.  iii.  bk.  iii. 
eh.  II.  §  VI. 

(a)-)  [Statutes  of  a  similar  character 
have  been  passed  in  many  of  the  American 
States.  In  Massachusetts  the  statute  pro- 
vides that  "  when  a  devise  of  real  or  per- 
sonal estate  is  made  to  a  child  or  other  re- 
lation of  the  testator,  and  the  devisee  dies 
before  the  testator,  leaving  issue  who  sur->- 
vlve  the  testator,  such  issue  shall  take  the 
estate  so  devised  in  the  same  manner  as 
the  devisee  would  have  done  if  he  had  sur- 
vived the  testator,  unless  a  different  dis- 
position thereof  is  made  or  required  by 
the  will."  See  Tillinghast  v.  Cook,  9  Met. 
143,  148;  Morse  v.  Mason,  11  Allen,  36; 
Sears  «.  Putnam,  102  Mass.  5,  10;  4  Kent, 
541,  542.  The  statute  does  not  apply  un- 
less the  child  or  other  relation,  dying  in 
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the  lifetime  of  the  testator,  leaves  lineal 
descendants  surviving  the  testator.  Bal- 
lard V.  Ballard,  18  Pick.  41,  43 ;  Fisher  v. 
Hill,  7  Mass.  86 ;  Workman  v.  Workman, 
2  Allen,  472 ;  Hooper  v.  Hooper,  9  Gush. 
122.  The  statute  applies  as  well  to  de- 
vises and  legacies  in  trust  as  to  those  made 
directly  to  the  child  or  other  relation. 
Paine  v.  Prentiss,  5  Met.  396,  399.  In 
this  case  Hubbard  J.  said  :  "  We  are  of 
opinion  that  the  statute  is  to  receive  a  lib- 
eral construction,  and  that  by  the  term 
devise  there  used,  is  meant,  any  devise,  be- 
quest, or  gift,  which  the  testator  intended 
should  go  to  the  use  and  benefit  of  the 
child  or  other  relation  named."  The  hus- 
band or  wife  of  the  testator  or  testatrix  is 
not  a  child  or  other  relation  within  the 
meaning  of  this  statute.  Esty  v.  Clark, 
101  Mass.  36;  ante,  1118,  and  note  (c) ; 
Gray  J.  in  Kimball  «.  Story,  108  Mass. 
382,  385 ;  Dickinson  v.  Purvis,  8  Serg.  & 
R.  71.  A  stepson  of  a  testator  is  not  a 
relation  of  his  within  this  statute.  Kim- 
ball V.  Story,  108  Mass.  382.    As  to  a  son- 


CH.  II.  §  V.J  LEGATEE   DYING   BEFORE   TESTATOR.  1323 

This  enactment  does  not  substitute  the  issue  for  the  deceased 
legatee,  but  gives  the  legacy  to  him  absolutely  as  though  he  had 
survived  the  testator;  (6)  and  it  is  therefore  disposable  by  the 
will  of  the  legatee,  (c) 

This  section  of  the  act  applies  to  a  testamentary  appointment 
in  the  exercise  of  a  general  power,  (c?)  But  it  does  not  apply  to 
a  testamentary  appointment  made  under  a  limited  power,  (e) 
And  it  does  not  apply  to  gifts  to  a  class.  (/)  For  the  intention 
was  to  provide  against  lapse  merely,  and  not  to  alter  the  construc- 
tion to  be  put  on  the  will.  (^) 

Although  the  act  is  not  to  extend  to  any  will  made  before 
January  1,  1838,  yet  it  is  plain  that  a  will,  made  before  the  act, 
will  be  brought  within  this  section .  by  a  republication  after  the 
act  came  into  operation.  .  Thus,  where  a  testator,  by  a  will  made 
in  the  year  1818,  gave  the  residue  of  *  his  personal  estate  to  his 
daughter,  and  in  the  year  1839  made  a  codicil,  simply  revoking 
a  particular  legacy  by  his  will,  and  she  died  in  his  lifetime,  in 
March,  1844,  it  was  held  by  Sir  H.  Jenner  Fust,  that  the  will  was 
republished  by  the  codicil,  and  that  the  effect  of  such  republica- 
tion was  that  the  will  must  be  regarded,  under  sect.  34,  (A)  as  if  it 
had  been  executed  after  January  1,  1838 ;  and  consequently,  that 
it  was  brought  within  the  operation  of  the  33d  section.  («')  And 
it  was  further  held  by  Sir  James  Wigram  V.  C.  after  great  con- 

in-law,  see  Commonwealth  w.  Nase,  1  Ash.  (b)  As  to  payment  of  probate  duty  by 

242.     The  statute  was  held  to  extend  to  a  the  executors  of  the  legatee,  see  Execu- 

case  where  the  original  legatee  was  in  fact  tors  of  Perry  v.  The  Queen,  L.  E.  4  Ex. 

dead   at   the  date  of  the  will.    Nutter  v.  27. 

Vickery,   64   Maine,   490,   498  ;  Martin's  (c)  Johnson   v.  Johnson,  3   Hare,  157  ; 

Appeal,  4  Penn.  St.  Ill  ;   Barnes  a.  Hu-  In  the  Goods  of  Parker,  1  Sw.  &  Tr.  523. 

son,  60  Barb.  598 ;  post,  1222,  1223.     The  It  is  doubtful  whether  such  will  should  be 

New  Tork  statute  upon  this  point  is  lim-  construed  as  if  the  legatee  had  survived 

ited  to  "  child  or  other  descendants  of  the  the  testator,  or  as  if  the  testator  had  pre- 

testator,"  and  does  not  extend  to  collateral  deceased  the  legatee.   In  re  Mason's  Will, 

relations.     To  prevent  a  lapse  by  the  death  34  L.  J.  603  ;  11  Jur.  N.  S.  835. 

of  a  legatee  or  devisee  in  the  life  of  the  tes-  (d)  Eccles  v.  Cheyne,  2  Kay  &  J.  676. 

tator,  the  testator  must  be  the  ancestor  of  (e)  Griffiths  v.  Gale,  12  Sim.  354. 

the  legatee  or  devisee.      Van  Beuren  v.  {/)  Ante,  1216. 

Dash,  30  N.  Y,  393  ;  Christie  i).  Phyfe,  22  {g)    Olney    v.    Bates,    3    Drew.    319; 

Barb.  1 95  ;  Armstrong  w.  Moran,  1  Bradf.  Browne  v.  Hammond,  Johns.  210.     See, 

Sur.  314.   The  same  is  the  rule  in  Pennsyl-  also.  In  re  More's  Trust,  10  Hare,  178. 

vania.    Comfort  v.  Mather,  3  Watts  &  S.  (A)  See  ante,  222. 

450  ;  Newbold  v.  Britchett,  2  Whart.  46  ;  (i)  Skinner  v.  Ogle,  4  Notes  of  Cas.  74 ; 

Dickinson  v.  Purvis,   8   Serg.   &  R.   71.  S.  C.  1  Robert.  363. 

See  Young  v.  Robinson,  11  Gill  &  J.  328  ] 
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sideration,  that  the  words  of  the  latter  section  are  large  enough  to 
take  in  all  cases  in  which  the  issue  intended  to  be  benefited  dies 
leaving  issue  and  any  of  the  issue  survive  the  testator,  if  the  will 
was  made,  and  the  party  for  whom  the  gift  was  intended  died 
after  the  statute  came  into  operation.  Accordingly,  where  the 
testator,  by  his  will  made  in  1833,  bequeathed  a  legacy  to  his  son, 
who  died  in  1838,  leaving  issue,  and,  in  1839  made  a  codicil,  not 
affecting  the  legacy  to  his  son,  and  in  all  other  respects  confirming 
the  will,  it  was  held  by  that  learned  judge,  that  the  codicil,  by 
republication,  made  the  'will  speak  as  if  it  had  been  executed,  in 

1839,  and  the  legatee  having  died  after  the  statute  came  into  op- 
eration, the  bequest  to  him  had  not  lapsed,  notwithstanding  he  had 
died  before  the  date  of  the  codicil,  (y)  In  a  subsequent  case  (le) 
the  same  judge  again  held  that  the  act  applies  to  the  case  of  a 
child  who  died  leaving  issue  before  the  will  was  made,  provided 
the  will  was  made,  and  the  child  died  after  the  act  came  into  op- 
eration. But  if  the  child  died  before  that  period,  it  has  been  held  ' 
that  the  legacy  lapses.  Thus,  where  a  testator,  by  a  will  of  1825, 
bequeathed  the  residue  of  her  personal  estate  in  trust  for  three  of 
her  children,  who  died  in  her  lifetime  before  the  new  act  came  into 
operation,  one  of  them  leaving  a  child,  and  after  their  death,  in 

1840,  executed  a  codicil  *  republishing  the  will,  Sir  H.  Jenner 
Fust  held,  on  motion,  that  the  legacies  had  lapsed,  and  that  the 
33d  section  could  not  be  applied.  (I)  It  is  immaterial  that  the 
issue  of  the  legatee  who  is  alive  at  the  time  of  the  death  of  the 
testator  is  not  the  same  issue  who  was  alive  at  the  death  of  the 
legatee.  It  is  sufiicient  that  any  issue,  e.  g.  a  grandchild  of  the 
legatee,  should  be  in  existence  at  the  death  of  the  testator,  (ra) 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may  be 
Legatee  in  mentioned,  that  where  a  bequest  is  made  to  a  man  as 
trust.  trustee  for  another  person,  the  legacy  will  not  lapse  by 

the  death  of  the  trustee  in  the  testator's  lifetime,  (ra) 

(j )    Winter  v.  Winter,  5  Hare,  306 ;  (m)  In  the  Goods  of  Parker,  1  Sw.  & 

Barkworth  t>.  Young,  4  Drew.  20 ;    [Nat-  Tr.  523. 

ter  V.  Vickery,  64  Maine,  490,  498.]  (n)  Bales  v.  England,  Free.  Chan.  200; 

(k)  Mower  v.  Orr,  7  Hare,  473 ;  4  Drew.  S.  C.  2  Vern.  468 ;  Oke  «.  Heath,  1  Ves. 

20.  sen.  140;  Inchiquin  ii.  French,  1  Cox,  t. 

(/)  Wild  V.  Keynolda,  5  Notes  of  Cas.  1.  See,  also,  South  v.  Williams,  12  Sim.  566. 
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2.   Of  Legacies  lapsed  hy  the  Death  of  the  Legatee  after  the 
Death  of  the  Testator. 

If  a  legacy  be  given  generally,  without  specifying  the  time 
when  it  is  to  be  paid,  it  is  due  on  the  day  of  the  death  where  no 
of  the  testator,  (o)  though  not  payable  till  the  end  of  a  Payment's 
year  next  after  the  testator's  death.  This  delay  is  merely  specified. 
an  allowance  of  time  for  the  convenience  of  the  executor,  and  does 
not  prevent  the  interest  vesting  immediately  on  the  testator's 
death,  (p)  Hence,  if  the  legatee  happen  to  die  within  the  year, 
his  personal  representative  will  be  entitled  to  the  legacy.  (5) 

*  But  when  a  future  time  for  the  payment  of  the  legacy  is  de- 
fined by  the  will,  the  legacy  will  be  vested  or  contingent.    Where  a 
according  as,  upon  construing  the  will,  it  appears  whether   for  pay- 
the  testator  meant  to  annex  the  time  to  the  payment  of   "olnted:*''" 
the  legacy,  or  to  the  gift  of  it.  (g'^) 

(0)  Swinb.  pt.  7,  s.  23,  pi.  1.  [A  bequest, 
silent  as  to  the  time  of  enjoyment,  was 
held  to  be  immediate,  although  the  will 
contained  a  number  of  legacies;  the  en- 
joyment of  which  was  postponed  until  a 
later  period.  Hester  v.  Hester,  2  Ired. 
Eq.  330.] 

(p)  Gartshore  v.  Chalie,  10  Ves.  13. 
See  Collins  v.  Macpherson,  2  Sim.  87. 

{q)  So  where  a  testatrix  bequeathed 
several  legacies,  and  amongst  others,  one 
to  a  servant,  if  he  should  be  residing  with 
her  at  the  time  of  her  decease,  but  not 
otherwise ;  and  she  directed  the  said  lega- 
cies to  be  paid  within  six  months  after  her 
decease ;  and  declared  that  the  legacies 
should  not  be  vested  until  payable ;  and 


not  absolute  but  permissive,  there  is  no 
lapse  by  the  death  of  the  legatee  before 
the  expiration  of  the  period  designated. 
Traver  v.  Schell,  20  N.  Y.  89.] 

(ji)  [See  Wheeler  v.  Lester,  1  Bradf. 
Sur.  213  ;  Van  Wyck  v.  Bloodgood,  1 
Bradf.  Sur.  154  ;  Ex  parte  Turk,  1  Bradf. 
Sur.  110;  Thomas  v.  Anderson,  6  C.  E. 
Green,  22 ;  Beatty  v.  Montgomery,  6  C. 
E.  Green,  324 ;  Van  Dyke  v.  Vander- 
pool,  1  McCarter,  206 ;  Taylor  u.  Mo- 
aher,  29  Md.  443  ;  Anderson  v.  Felton, 
1  Ired.  Eq.  5.5  ;  Snow  v.  Snow,  49  Maine, 
159;  Hurd  ...  Hurd,  40  Penn.  St.  182; 
Watson  V.  Woods,  3  R.  I.  226 ;  Bridge- 
water  V.  Gordon,  2  Sneed,  5 ;  Hogan  v. 
Hogan,  3  Dana,  572  ;  Hathaway  v.  Leary, 
the  legatee  died  before  the  expiration  of   2  Jones  Eq.  264 ;  Phillips  v.  Johnson,  14 


the  six  months ;  it  was  held  that  his  rep- 
resentatives were  entitled  to  the  legacy. 
Lucas  V.  Carline,  2  Beav.  367.  See,  also, 
Packham  v.  Gregory,  4  Hare,  396,  397. 
Nevertheless  the  intention  of  the  testator 
that  his  gift  should  not  vest  in  the  legatee 
until  it  should  be  actually  remitted  to  him, 
will  prevail,  when  clearly  expressed,  pro- 
vided the  remittance  be  not  delayed  by 
negligence  or  accident.  Law  v.  Thomp- 
son, 4  Euss.  C.  C.  92.  [Where  the  post- 
ponement of  the  payment  of  a  legacy  is 
VOL.  n.  30 


B.  Mon.  172.  In  Furness  v.  Fox,  1  Cush. 
134,  136,  Mr.  Justice  Metcalf  said :  "  In  3 
Wooddeson,  512,  the  rule  is  well  expressed, 
as  follows  :  '  If  the  time  of  payment  merely 
is  postponed,  and  it  appear  to  be  the  in- 
tention of  the  testator  that  his  bounty 
should  immediately  attach,  the  legacy  is  of 
the  vested  kind ;  but  if  the  time  be  an- 
nexed to  the  substance  of  the  gift,  as  a 
condition  precedent,  it  is  contingent  and 
not  transmissible.'  The  same  rule  is 
quoted  with  approbation  by  Mr.  Chief 
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In  ascertaining  the  intention  of  the  testator  in  this  respect,  the 
courts  of  equity  have  established  two  positive  rules  of  construc- 
tion. 1st,  That  a  bequest  to  a  person  payable  or  to  he  paid  at  or 
when  he  shall  attain  twenty-one  years  of  age,  or  at  the  end  of  any 
other  certain  determinate  term,  confers  on  him  a  vested  interest 
immediately  on  the  testator's  death,  as  dehitum  in  prcesenti  sol- 
vendum  in  futuro,  and  transmissible  to  his  executors  or  adminis- 
trators ;  (q^)  for  the  words  "  payable  "  or  "  to  be  paid,"  are  sup- 
posed to  disannex  the  time  from  the  gift  of  the  legacy,  so  as  to 
leave  the  gift  immediate,  in  the  same  manner,  in  respect  of  its 
vesting,  as  if  the  bequest  stood  singly,  and  contained  no  mention 
of  time.  (»•)     2d,  That  if  the  words  "  payable  "  or  "  to  be  paid" 


Justice  Shaw,  in  Eldiidge  v.  Eldridge,  9 
Cush.  516,  518,  519,  where  he  added : 
'  The  words  "  give  and  bequeath,"  in  a  tes- 
tamentary paper,  import  a  benefit  in  point 
of  right  to  talse  effect  upon  the  decease  of 
the  testator  and  pi-oof  of  the  will,  unless 
it  is  made  in  terms  to  depend  upon  some 
contingency  or  condition  precedent.  It 
may  be  postponed;  there  maybe  no  assets 
to  answer  it ;  it  may  not  take  effect  in  pos- 
session and  enjoyment ;  bat  in  the  mean 
time  the  right  will  vest,  to  take  effect  ac- 
cording to  the  terms  of  the  will.  When, 
therefore,  words  are  equivocal,  leaving  it 
in  some  doubt  whether  words  of  contin- 
gency or  condition  apply  to  the  gift  itself 
or  to  the  time  of  payment,  courts  are  in- 
clined to  construe  them  rather  as  apply- 
ing to  the  time  of  payment,  and  to  hold 
the  gift  rather  as  vested  than  contingent.' 
'  The  question  has  been  often  discussed, 
and  the  decision  must  depend  much  upon 
the  form  of  the  words  in  which  the  gift 
is  expressed,  the  other  parts  of  the  will 
and  surrounding  circumstances.'  "  In  the 
case  of  Childs  v.  Russell,  11  Met.  16, 
where  a  testator,  who  had  directed  his 
executor  to  invest  his  personal  property 
in  a  fund,  to  secure  an  annuity  to  his  wife 
during  her  life,  directed  as  follows  :  "And, 
after  her  decease,  I  will  and  order  that  all 
the  residue  of  my  estate,  real,  personal,  or 
mixed,  shall  be  divided  among  my  heirs," 
&c.,  it  was  held  that  the  time  of  distribu- 
tion only,  and  not  the  right  to  a  distribu- 


tive share,  was  postponed  until  after  the 
decease  of  the  wife.  See  Emerson  a.  Cut- 
ler, 14  Pick.  108  ;    Shattuck  v.  Stedman, 

2  Pick.  468,  469  ;  Olney  v.  Hull,  21  Pick. 
311,  313,  314  ;  Dingley  v.  Dingley,  5  Mass. 
535,  537.] 

(q^)  [Brown  v.  Brown,  44  N.  H.  281, 
283,  284,  and  cases  cited;  Eelton  v.  Saw- 
yer, 41  N.  H.  202 ;  Caldwell  v.  Kinkead, 
1  B.  Mon.  231 ;  Corbin  v.  Wilson,  2  Ash. 
178;  Gregg  v.  Bethea,  6  Porter,  9;  Keed 
u.  Buckley,  5  Watts  &  S.  517  ;  Johnson  v. 
Baker,  3  Murph.  318  ;  Roberts  w.  Brinker, 
4  Dana,  570 ;  1  Jarman  Wills  (3d  Bng. 
ed.),  792  ;  Person  v.  Dodge,  23  Pick.  287 ; 
Willis  V.  Roberts,  48  Maine,  257 ;  Bow- 
ditch  V.  Andrew,  8  Allen,  339,  342,  343  ; 
Shattuek  v.  Stedman,  2  Pick.  468 ;  Wins- 
low  V.  Goodwin,  7  Met.  381 ;  Childs  a. 
Russell,  U  Met.  16;  Puller  a.  Winthrop, 

3  Allen,  51,  60.  A  legacy  to  one  "  if  he 
shall  arrive  at  the  age  of  twenty-one  years, 
then  to  be  paid  over  to  him  by  my  execu- 
tor," is  not  a  contingent  but  a  vested  leg- 
acy. Purness  v.  Pox,  1  Cush.  134.  See 
Eldridge  v.  Eldridge,  9  Cush.  516  ;  Bar- 
ton V.  Bigelow,  4  Gray,  353  ;  Wight  v. 
Shaw,  5  Cush.  60.] 

(r)  Swinb.  pt.  7,  s.  23,  pi.  9  ;  Godolph. 
pt.  3,  ch.  24,  s.  25 ;  Stapleton  v.  Cheales, 
Prec.  Chanc.  317;  Shrimpton  v.  Shrimp- 
ton,  31  Beav.  425 ;  [Dominick  v.  Moore,  2 
Bradf.  Sur.  201 ;  Cox  o,  McKinney,  32 
Ala.  461.] 
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are  omitted,  and  the  legacies  are  given  at  twenty-one,  or  if,  when, 
in  case,  or  provided  the  legatees  attain  twenty-one  or  any  other 
future  definite  period,  these  expressions  annex  the  time  to  the 
substance  of  the  legacy,  and  make  the  legatee's  right  to  it  depend 
on  his  being  alive  at  the  time  fixed  for  its  payment.  Consequently, 
if  the  legatee  happens  to  die  before  that  period  arrives,  his  per- 
sonal representative  will  not  be  entitled  to  the  legacy,  (s) 

The  courts  of  equity  have  adopted  these  rules  from  the  estab- 
lished practice  of  the  ecclesiastical  courts  (which  in  these  matters 
had  formerly  concurrent  jurisdiction)  more* in  compliance  with 
such  practice  than  from  any  conviction  of  the  soundness  of  the 
rules  themselves,  (s^) 


(s)  See  Hanson  v.  Graham,  6  Ves.  245  ; 
[Paterson  v.  Ellis,  11  Wend.  259;  Bur- 
rill  V.  Shell,  2  Barb.  457 ;  Newport  v. 
Cook,  2  Ash.  332 ;  Spence  u.  Robins,  6 
Gill  &  J.  507 ;  Seibeit's  Appeal,  13  Penn. 
St.  501  ;  Underwood  u.  Dismukes,  Meigs, 
299;  Eldridge  u.  Eldridge,  9  Gush.  518; 
Furaesa  o.  Pox,  1  Gush.  134 ;  Kibler  v. 
Whiteman,  2  Harr.  401  ;  Weyman  v.  Riu- 
gold,  1  Bradf.  Sur.  40;  Conner's  Appeal, 
2  Watts  &  S.  372  ;  Childs  v.  Russell,  11 
Met.  16  ;  Birdsall  v.  Hewlett,  1  Paige,  32 ; 
Hone  V.  Van  Schaick,  20  Wend.  564 ;  1 
Jarman  Wills  (3dEng.  ed.),  792;  Briscoe 
V.  Wickliffe,  6  Dana,  161 ;  Andrews  v. 
New  York  Bible  Society,  4  Sandf.  156  ; 
Brown  v.  Brown,  44  N.  H.  283,  284 ; 
Moore  v.  Smith,  9  Watts,  403  ;  Bowman's 
Appeal,  34  Penn.  St.  19.] 

(si)  [The  law  is  said  to  favor  the  vesting 
of  estates.  See  Olney  v.  Hull,  21  Pick. 
311,  314;  Furness  y.  Fox,  1  Gush.  135; 
Dingley  v.  Dingley,  5  Mass.  535  ;  Fuller 
V.  Winthrop,  3  Allen,  51,  60  ;  Bowers  v. 
Porter,  4  Pick.  198;  Appleton  G.  J.  in 
Prescott  V.  Morse,  62  Maine,  449 ;  Shat- 
tuck  V.  Stedman,  2  Pick.  468,  469 ;  Per- 
son u.  Dodge,  23  Pick.  287 ;  Guyther  a. 
Taylor,  3  Ired.  Eq.  323  ;  Devane  v.  Lar- 
kins,  3  Jones  Eq.  377  ;  Reed  v.  Buckley,  5 
Watts  &  S.  517;  Leighton  k.  Leighton, 
58  Maine,  63 ;  Moore  v.  Lyons,  25  Wend. 
119;  Young  v.  Storer,  37  Penn.  St.  105  ; 
Burd  V.  Burd,  40  Penn.  St.  182  ;  King  v. 
King,  1  Watts  &  S.  205 ;  Shaw  G.  J.  in 


Eldridge  v.  Eldridge,  9  Gush.  516,519; 
Corbin  v.  Wilson,  2  Ash.  178  ;  Bowker  v. 
Bowker,  9  Gush.  519 ;  Watson  u.  Woods, 
3  R.  I.  226  ;  Manderson  v.  Lukens,  23 
Penn.  St.  31  ;  Bridgewater  v.  Gordon,  2 
Sneed,  5 ;  Gray  J.  in  Gardiner  v.  Guild, 
106  Mass.  28,  and  cases  cited.  The  effect 
of  this  principle  seems  to  be  that  property, 
which  is  the  subject  of  any  disposition, 
whether  testamentary  or  otherwise,  will 
belong  to  the  obiect  of  gift,  immediately 
on  the  instrument  taking  effect,  or  so  soon 
afterwards  as  such  object  comes  into  ex- 
istence, or  the  terms  thereof  will  permit. 
As,  therefore,  a  will  takes  effect  at  the 
death  of  the  testator,  it  follows,  that  any 
devise  or  bequest  in  favor  of  a  person  in 
esse  simply  (i.  e.  without  any  intimation 
of  a  desire  or  purpose  to  suspend  or  post- 
pone its  operation),  confers  an  immedi- 
ately vested  interest.  If  words  of  futurity 
are  introduced  into  the  gift,  the  question 
arises,  whether  the  expressions  are  in- 
serted for  the  purpose  of  protracting  the 
vesting,  or  point  merely  to  the  deferred 
possession  or  enjoyment.  1  Jarman  Wills 
(3d  Eng.  ed.),  758.  The  favor  shown  to 
vested  interests  is  not  to  be  pressed  to  the 
extent  of  defeating  the  intent  of  the  tes- 
tator. Richardson  v.  Wheatland,  7  Met. 
171.  A  contingent  interest  in  real  and 
personal  estate  may  so  vest,  that  it  will  go 
to  the  real  and  personal  representative  of 
the  person  interested,  if  he  dies  before  the 
happening  of  the  contingency.     Winslow 
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Rulel:  ^g  to  the  first  rule,  yiz,  that  where  the  bequest  is  in 

where  the 

bequest  is  terms  immediate,  and  the  payment  alone  postponed,  the 
and  pay-  '  legacy  is  Vested,  (s^)  it  may  be  desirable  first,  to  give 
pmedf  the  some  cases  illustrative  of  it,  and  then  to  point  out  certain 
(Steel '^      exceptions  to  its  application. 

In  Jackson  v.  Jackson,  (t)  the  testator  bequeathed  to 
his  son  400?. ,  to  he  paid  to  him  at  the  end  of  one  year  next  after 
his  (the  testator's)  death,  and  the  further  sum  of  100?.  at  the 
death  of  his  mother.  The  son  died  before  his  mother.  The 
?[uestion  was,  whether  he  took  a  vested  interest  in  the  lOOZ.  And 
Lord  Hardwicke  determined  in  the  affirmative,  observing,  that  the 
legacy  of  that  sum  was  plainly  vested,  and  the  time  of  payment 
only  postponed ;  for  the  former  words,  "  to  be  paid,"  were  to  be 
carried  on,  as  they  would  clearly  be,  if  turned  into  any  other  lan- 
guage. 

In  Sydney  v.  Vaughan,  (u~)  a  legacy  of  100?.  was  bequeathed 
to  an  apprentice,  to  be  paid  to  him  within  six  months  after  he 
should  have  fully  served  out  his  apprenticeship.  The  legatee, 
instead  of  serving  his  time,  ran  away  from  his  master  and  died 
intestate  after  the  period  of  his  apprenticeship  expired.  The 
court  of  great  sessions,  on  the  Brecon  circuit,  decreed  the  legacy 
to  his  administrator,  with  interest  from  the  end  of  six  months 
after  the  expiration  of  the  apprenticeship.  And  the  house  of  lords 
confirmed  this  decree. 

In  Bolger  v.  Mackell,  (x)  the  testatrix  gave  her  residuary  estate 
to  Catherine,  the  daughter  of  James  Winter,  and  to  the  lawful 
children  of  her  (the  testatrix's)  brothers,  John  and  James  Snow- 
den,  in  equal  shares,  the  shares  of  the  sons  with  the  interest  or 
accumulations  to  he  paid  at  their  ages  of  twenty-one,  and  of  the 
daughters  at  twenty-one  or  marriage,  after  a  deduction  of  what 
might  be  laid  out  for  their  maintenance  and  preferment  in  the 

V.  Goodwin,  7  Met.  363;  Thompson  v.  Magoffin  w.  Patton,  4  Rawle,  113;  Stark  w. 
Hoop,  6  Ohio  N.  S.  480.  Such  an  inter-  Molleson,  8  Watts,  432  ;  Reed  v.  Buckley, 
est  is  capable  of  alienation,  subject,  of  5  Watts  &  S.  522  ;  S.  C.  15  Penn.  St.  83  ; 
course,  to  the  same  contingencies  in  the  Bayard  w.  Atkins,  10  Penn.  St.  17;  M'Clin- 
hands  of  the  assignee  as  in  those  of  the  lock  v.  M'Clintock,  10  Penn.  St.  237  ;  Guy- 
assignor.  Gray  J.  in  Dunuu.  Sargent,  101  ther  v.  Taylor,  3  Ired.  Ch.  323  ;  Goddard 
Mass.  338 ;  Gardner  v.  Hooper,  3  Gray,  v.  Johnson,  14  Pick.  352 ;  Vaughan  v. 
398  ;  Nash  v.  Nash,  12  Allen,  345 ;  Pierce  Dickens,  2  Dev.  &  Bat.  Eq.  52.] 
V.  Lee,  9  Gray,  421.]  (t)  i  Ves.  sen.  217. 

(s2)    [Marr  v.   M'CuUongh,  9  Porter,  («)  2  Bro.  Pari.  Gas.  254. 

507  J  Marsh  v.  Wheeler,  2  Edw.  Ch.  156  ;  (x)  5  Ves.  509. 
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world.  John  Snowden  died  *  without  issue,  but  James  died  leav- 
ing two  sons,  neither  of  whom  attained  twenty-one.  The  ques- 
tion was,  whether,  notwithstanding  that  circumstance,  two  thirds 
of  the  residue  vested  in  them,  so  as  to  be  transmissible  to  their 
legal  personal  representatives.  And  Lord  Rosslyn  was  of  opinion 
that  the  two  sons  took  vested  interests,  remarking,  that  the  present 
was  a  mere  bequest  of  the  residue  of  personal  estate,  payable  at 
twenty-one,  so  that  the  rule  as  to  vesting  must  take  place ;  which 
was  not  prevented  by  the  addition  of  a  direction  that  maintenance 
should  be  deducted.  («/) 

It  may  here  be  observed,  that  a  gift  in  terms  which  import  a 
present  vested  interest,  with  a  postponed  time  of  payment,  is  not 
made  contingent  by  a  direction  to  accumulate  till  the  time  of  pay- 
ment arrives,  (g) 

The  following  exceptions  to  this  rule  may  be  remarked :   1st. 
The  rule  itself  is  always  subservient  to  the  intention   of   Rule  con- 
the   testator;    and,   therefore,   if,  upon    construing    the   theinten- 
whole  will,  it  clearly  appears  that  the  testator  meant   testator 
the  time  of  payment  to  be  the  time  when  the  legacy   f,P(f"the 
should  vest,  no  interest  will  be  transmissible  to  the  ex-   context; 
ecutors  or  administrators,  if  the  legatee  dies  before  the  period  of 
payment ;  although  the  words  "  to  be  paid  "   or  "  payable  at  " 
or  other  terms  of  immediate  gift  be  employed  in  the  will,  (a) 

This  exception  may  be  found  in  operation  in  cases  where  the 
testator  has  shown  a  clear  intention  that  the  legacies  shall  not  vest 
till  his  debts  are  satisfied,  (5)  or  till  his  property  has  been  sold  or 
realized,  and  got  in  by  his  executors,  or  been  laid  out  in  a  pur- 
chase. For  if  the  testator  thinks  proper  to  say  distinctly  that  his 
legatees,  general  or  *  residuary,  shall  not  be  entitled  to  the  prop- 
erty unless  they  live  to  receive  it,  there  is  no  law  against  such  in- 
tention, if  clearly  expressed,  (c) 

(y)   [Post,  1233,  and  cases  in  note  (d),  Howes  v.  Herring,  1   M'Clel.  &  Y.  295; 

1235,  and  cases  in  note  (Ic).]     The  rule  is  Hunter  v.  Judd,  4  Sim.  455  ;  [Mackie  v. 

the  same  where  a  gift  to  children,  &c.  in  Alston,  2  Desaus.  362 ;  Jones  v.  Price,  3 

a  class  is  immediate,  and  the  time  of  di-  Desaus.  165;  Candler  v.  Dinkle,  4  Watts, 

vision  only  is  postponed  until  they  attain  143  ;    Stone  v.   Massey,   2  Yeates,  363 ; 

a  certain    age    respectively.     Farmer  v.  Marr  v.  M'CuUough,  6  Porter,  507.] 

Francis,  2  Sim.  &  Stu.  505 ;  Kevern  v.  [b]  Bernard  v.  Montague,  1  Meriv.  422. 

Williams,  5  Sim.  171.  (c)  1  Eop.  Leg.  435,  3d  ed. ;  Law  v. 

(z)  Blease  v.  Burgh,  2  Beav.  226 ;  [Ful-  Thompson,  4  Euss.  92  ;    In  re  Arrow- 

ler  V.  Winthrop,  3  Allen,  51.]  smith's  Trusts,  3  De  G.,  F.  &  J.  474. 


(a)   Mackell    o.    Winter,   3   Ves.   536 ; 
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But  in  these  cases  the  intention  of  the  testator,  that  the  legacies 
shall  not  vest,  must  be  expressed  with  certainty  to  prevent  the 
operation  of  the  general  rule ;  for  although  the  payment  of  the 
legacies  be  expressly  postponed  till  the  testator's  debts  be  dis- 
charged, or  till  the  sale  of  an  estate  be  effected,  or  till  after  the 
residue  of  personal  estate  shall  be  laid  out  in  the  purchase  of 
lands,  yet  the  general  rule  that  the  gift  is  immediate,  and  the  pay- 
ment alone  postponed,  will  operate  ;  and  the  legacy  will  be  trans- 
missible, though  the  legatee  die  before  the  discharge  of  debts,  or 
other  event  until  which  the  payment  is  expressly  postponed,  (ti) 

In  the  instances  where  this  exception,  by  reason  of  the  manifest 
intention  of  the  testator,  prevents  the  operation  of  the  rule,  it 
must  be  observed,  that  the  legacies  will,  at  all  events,  be  consid- 
ered vested  at  the  period  when  the  debts  of  the  testator  might 
have  been  paid,  or  the  sale  or  purchase  might  have  been  effected, 
upon  a  due  administration  of  the  affairs  of  the  testator.  And  a 
court  of  equity  will  inquire  into  what  that  period  might  have 
been  ;  for  that  court  will  not  suffer  the  rights  of  legatees  to  be 
prejudiced  by  the  fraudulent  or  unnecessarj'^  delay  of  executors  or 
trustees,  (e) 

Another  exception  to  the  rule  may  be  stated  to  be  ;  that  if  the 
Dies  incer-  event,  upon  which  the  legacy  is  directed  to  be  paid,  be 
tionern^^'  Uncertain  as  to  its  taking  place,  then  the  legacy  becomes 
facit:  a  conditional  legacy,  and  will  not  devolve  on  the  execu- 

tors *  or  administrators  of  the  legatee,  unless  the  condition  be  per- 
formed by  the  happening  of  the  event.  (/) 

Thus,  in  Atkins  v.  Hiscocks,  (jg~)  the  bequest  was  of  200Z.  to 
Elizi  Hiscocks,  to  be  paid  at  time  of  her  marriage,  or  within  three 
months  afterwards,  provided  she  married  with  the  approbation  of, 
&c.  The  testator  also  gave  to  Elizabeth  an  annuity  until  that 
event  took  place.  She  died  without  ever  having  been  married, 
after  having  attained  the  age  of  twenty-one.  The  question  was, 
whether  Elizabeth  took  such  a  vested  interest  in  the  legacy  as  was 
transmissible  to  her  administrator.     And  Lord  Hardwicke  deter- 

(d)  Gaskelv.  Harman,  6  "Ves.  159  ;  11  Dodgson's  Trust,  1  Drew.  440;  In  re 
Ves.  489  ;  Stuart  v.  Bruere,  6  Ves.  529,  Arrowsmith's  Trusts,  2  De  6.,  F.  &  J. 
in  notis ;  Entwistle  v.  Markland,  6  Ves.    474,  per  Turner  L.  J. 

'528,  in  notis;  Sitwell  v.  Bernard,  6  Ves.  (/)  Swinb.  pt.  7,  s. 23,  pi.  10 ;  Godolph. 
520 ;  1  Rop.  Leg.  480,  3d  ed.  pt.  3,  c.  25,  s.  25.     [See  Marr  v.  M'Cul- 

(e)  1    Meriv.  422;   Elwin   v.  Elwin,   8     lough,  6  Porter,  507.] 

Ves.  547  ;  1  Rop.  Leg.  484,  3d  ed. ;  In  re        (g)  1  Atk.  500  ;  1  Rop.  Leg.  486,  3d  ed. 
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mined  in  the  negative  ;  upon  which  occasion  he  remarked,  that  in 
the  common  cases  of  legacies  to  be  paid  at  the  age  of  twenty-one, 
there  was  a  certain  time  fixed,  not  to  the  thing  itself,  but  to  the 
execution  of  it ;  and  the  time  so  fixed  must  necessarily  arrive. 
But  that  when  the  time  annexed  to  the  payment  was  merely  event- 
ual, and  might  or  might  not  come,  and  the  person  died  before  the 
contingency  happened,  his  lordship  could  find  no  instance  where 
it  had  been  decided  that  the  legacy  should  be  paid  at  all  events. 

But  this  exception  will  not  apply  when  it  is  apparent  from  the 
whole  of  the  will  that  it  was  not  the  intention  of  the  testator  to 
make  the  legacy  conditional.  Thus,  in  Booth  v.  Booth,  (A)  the 
•testator,  having  two  great  nieces,  both  of  age,  named  Phcebe  and 
Ann,  devised  the  residue  of  his  estate  to  trustees,  in  trust,  to  place 
it  out  at  interest,  and  pay  the  annual  produce  to  Phoebe  and  Ann, 
until  their  respective  marriages,  and  immediately  after  their  re- 
spective marriages,  to  assign  to  them  respectively  their  several 
shares.  Phcebe,  after  surviving  the  testator,  died  without  ever 
being  married.  And  the  question  was,  whether,  notwithstanding 
Phcebe  never  married,  she  took  a  vested  interest  in  her  moiety, 
which  was  transmissible  at  her  death  to  her  personal  *  representa- 
tives, one  of  whom  was  her  sister  Ann ;  Lord  Alvanley  held,  on 
the  ground  of  the  bequest  being  a  residue,  (i)  and  given  to  per- 
sons of  maturity,  as  also  upon  the  words  of  the  devise,  that  the 
case  was  one  where  the  maxim  dies  incertus  conditionem  facit  ' 
could  not  be  applied ;  and  that  Phoebe  took  a  vested  interest  in 
her  share,  to  which  Ann,  as  her  residuary  legatee,  was  immediately 
entitled,  although  Ann  could  not  claim  her  own  original  share 
previous  to  her  own  marriage.  Again,  in  Vize  v.  Stoney,  (A) 
Benjamin  White  gave  to  his  daughter  Rebecca  1,500L,  to  his 
daughter  Susannah  1,000Z.,  and  to  his  daughter  Catherine  1,200Z., 

(A)  i  Ves.  399.     See  the  observations  gram  "V.  C,  citing  Love  u.  L'Estrange,  5 

of  Stuart  V.  C.  on  tliis  case  in  West  v.  Bro.  P.  C.  59,   Toml.  ed. ;  Pearman  v. 

West,  4  Giff.  201.  Pearman,  33  Beav.  396  ;  [Hoar  J.  in  Dole 

(i)  See,   also,  Jones  v.  Mackilwain,  1  o.  Stimson,  3  Allen,  364,  365.]     However, 

Kuss.   223;  [Tayloe  v.  Mosher,   29   Md.  in  Addison  v.  Busk,   14  Beav.  461,  462, 

451.]     There  has  always  been  a  strong  Eomilly  M.  K.  said  he  could  not  give  to 

disposition  in  the  court  to  construe  a  re-  the  same  words  a  different  construction 

siduary  clause  so  as  to  prevent  an  intes-  when  used  in  relation  to  a  residue  from 

tacy  with  respect  to  any  part  of  the  testa-  that  which  he  should  when  applied  to  a 

tor's  property.   By  Sir  W.  Grant  in  Leake  simple  legacy. 

V.  Kobinson,  2  Meriv.  386.     See,  also,  (it)  l  Dr.  &  W.  337. 
Leeming  v.  Sherratt,  2  Hare,  23,  by  Wi- 
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"  the  said  respective  sums  to  be  paid  to  my  said  daughters  respec- 
tively on  their  respective  days  of  marriage,  with  the  lawful  interest 
thereof,  to  be  computed  from  the  day  of  my  decease  until  the 
same  shall  be  respectively  fully  paid."  And  it  was  held  by  Sug- 
den  C.  of  Ireland,  that  the  legacies  being  to  be  paid  with  interest, 
were  vested,  and  only  sounded  in  contingency,  and  that  the  per- 
sonal representatives  of  Eebecca  and  Catherine,  who  had  both 
survived  the  testator  and  died  unmarried,  were  entitled  to  their 
respective  legacies,  (l) 


It  remains  to  consider  the  other  positive  rule  on  this 
subject,  viz,  that  if  the  words  "  payable  "  or  "to  be- 
paid,"  are  omitted,  and  the  legacy  is  given  at  twenty- 
one,  or  if,  when,  in  case,  or  provided,  the  legatee  attains 
twenty- one,  or  on  *his  attaining  that  age,  or  any  other 
future  definite  period,  this  confers  on  him  a  contingent 
interest,  which  depends  for  its  vesting,  and  its  transmis- 
sibility  to  his  executors  or  administrators,  on  his  being 
alive  at  the  period  specified.  (P-') 

In  Onslow  v.  South,  (to)  the  testator  being  possessed 
of  considerable  personal  estate  in  Jamaica  and  in  England,  be- 
queathed as  follows  :  "  I  give  to  J.  S.  now  under  the  custody  of  R. 
D.  2,000Z.  at  the  age  of  twenty-one  years,  to  be  paid  by  my  exec- 
utors in  England."  J.  S.  died  under  the  age  of  twenty-one,  but 
having  attained  the  age  of  eighteen,  he  bequeathed  this  legacy  to 
the  defendant  South,  the  validity  of  which  disposition  depended 
upon  the  question,  whether  J.  S.  took  a  vested  interest  in  the 
money  before  the  age  of  twenty-one.     And  the  lord  chancellor 


2d  rule : 
a  legacy 
given 
^'at" 
"if," 
"when," 
"in  case," 
*'  provid- 
ed," the 
legatee  at- 
tains twen- 
ty-one, &c, 
or  "on  " 
attaining 
that  age, 
is  contin- 
gent: 


(?)  See,  also,  Lang  v.  Pugh,  1  Y.  &  Coll. 
C.  C.  718  ;  West  v.  West,  4  Giff.  198. 

(?i)  [Sims  V.  Smith,  6  Jones  Eq.  347  ; 
Bunch  V.  Hurst,  3  Desaus.  286  ;  Perry  v. 
Rhodes,  2  Murph.  140 ;  Marsh  v.  Wheeler, 
2  Edw.  Ch.  156;  Caldwell  v.  Kinkead,  1 
B.  Mon.  231 ;  Chestnut  v.  Strong,  1  Hill 
Ch.  123 ;  Kibler  v.  Whiteman,  2  Harr. 
401 ;  Clapp  V.  Stoughton,  10  Pick.  463  ; 
Guyther  v.  Taylor,  3  Ired.  Eq.  333 ;  Travis 
V.  Morrison,  28  Ala.  494  ;  Snow  v.  Snow, 
49  Maine,  159  ;  Moore  v.  Smith,  9  Watts, 
403  ;  Seibert's  Appeal,  13  Penn.  St.  501 ; 
Roberts  v.  Brinker,  4  Dana,  572  ;  Giles  v. 
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Franks,  2  Dev.  Eq.  521 ;  Allen  v.  Whitar 
ker,  34  Geo.  6 ;  Locke  v.  Lamb,  L.  R.  4 
Eq.  Cas.  372,  and  cases  there  cited.  The 
rule  stated  in  the  text  is  merely  a  rule  of 
construction  and  may  be  controlled  by 
other  parts  of  the  will.  Eldrldge  v.  El- 
dridge,  9  Cush.  516 ;  Shattuck  v.  Sted- 
man,  2  Pick.  468  ;  Stott  u.  Price,  2  Serg. 
&  R.  59 ;  Bunch  u.  Hurst,  3  Desaus.  286  ; 
O'DriscoU  v.  Koger,  2  Desaus.  295 ;  Ker- 
lin  w.  Bull,  1  Dallas,  175;  Colt  v.  Hub- 
bard, 33  Conn.  285;  Dale  i>.  White,  33 
Conn.  296.] 

(m)  1  Eq.  Cas.  Abr.  295,  pi.  6. 
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determined  that  the  legacy  did  not  pass  to  the  defendant ;  since 
J.  S.'s  interest  in  it  was  not  vested,  but  contingent;  and  his  lord- 
ship remarked,  that  the  word  "now"  was  merely  descriptive  of 
the  condition  of  the  legatee  ;  and  that  the  word  "  paid  "  was  only 
applicable  to  the  persons  by  whom  the  money  was  to  be  satisfied. 

So  in  Cruse  v.  Barley,  (n)  the  testator  gave  to  his  son  200Z.  at 
his  age  of  twenty-one.  The  son  died  under  twenty-one.  And  it 
was  determined  that  the  legacy  never  vested  in  him  ;  as  the  age 
was  annexed  to  the  gift  and  not  to  the  payment ;  and,  consequently, 
his  personal  representative  could  not  be  entitled  to  the  money. 

In  Smell  v.  Dee,  (o)  the  bequest  was  of  "  1001.  apiece  to  the 
two  children  of  J.  S.  at  the  end  of  ten  years  next  after  my  de- 
cease." The  legatees  died  before  the  expiration  of  the  ten  years. 
And  Lord  Cowper  held  the  legacies  to  be  extinct ;  and  said, 
"  that  wherever  the  time  is  annexed  to  the  legacy,  and  not  to  the 
payment  of  it  (as  in  the  present  case),  if  the  legatee  die  before 
the  day  of  payment,  the  legacy  is  lapsed."  (p) 

*  In  Stapleton  v.  Cheales,  (^q)  it  was  clearly  held  that  the  ex- 
pressions " at  twenty-one,"  or  "if,"  or  "wAen  he  shall  "if," 
attain  twenty-one,"  were  all  one  and  the  same,  and  in  'w''™-  " 
each  of  those  cases,  if  the  legatee  died  before  that  age,  the  legacy 
lapsed.  This  is  fully  confirmed  by  Sir  W.  Grant  in  Hanson  v. 
Graham,  (r)  who  observed  that  in  the  civil  law  the  words  "  cum  " 
and  "  si,"  as  referred  to  this  subject,  are  precisely  equivalent ; 
and  from  that  law  we  borrow  all,  or  at  least  the  greatest  part  of 
our  rules  upon  legacies,  (s) 

Again,  it  was  held  in  Re  Wrangham's  Trust,  (t')  that  a  gift  to 
legatees   on  their  attaining  the  ages  of  twenty-one  is  a    ii(,n-" 
contingent  and  not  a  vested  gift. 

In  Atkinson  v.  Turner,  (m)  the  testator  gave  two  thirds    "  pro- 
of three  eighths  of  his  joint  stock  in  trade  to  his  grand-  "'1'"^=" 

(n)  3  P.  Wms.  20.  243,  demonstrates  that  the   principle  on 

(o)  2  Salk.  415.  which  his  lordship  proceeded  was  an  er- 

(p)  See,  also,  accord.    Bruce  v.  Charl-  roneons  one.     See,  also,  Lane  v.  Goudge, 

ton,  13  Sim.  65,  68.  9  Ves.  230,  and  the  6bservations  of  Lord 

{q)  Prec.  Chanc.  317.  See,  also,  Butcher  Brougham,  in  Phipps  v.  Ackers,  3  CI.  & 

V.  Leach,  5  Beav.  391.  Fin.  715. 

(r)  6  Ves.  243,  245.  [t]  3  Dr.  &  Sm.  358. 

(s)  In  the  case  of  May  u.  Wood,  3  Bro.        («)  2  Atk.  41.     See,  also,  Watson  v. 

C.  C.  473,   474,   Lord   Alvanley   broadly  Hayes,5  Myl.&  Cr.  125,  132, 133 ;  Toung 

laid  down  a  different  doctrine.    But  Sir  v.  Mackintosh,  13  Sim.  445. 

W.  Grant  in  Hanson  v.  Graham,  6  Ves. 
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son,  provided  he  should  attain  the  full  age  of  twenty-one,  with 
remainder  over  if  he  did  not  live  to  that  period.  The  grandson 
died  under  twenty-one ;  and  the  question  was,  whether  his  admin- 
istrator was  entitled  to  the  profits  which  accrued  from  the  death 
of  the  testator  to  the  infant's  decease  ;  which  depended  upon  the 
circumstance  whether  he  took  a  vested  interest  in  the  legacy  dur- 
ing minority.  And  the  master  of  the  rolls  determined  in  the 
negative  ;  considering,  that  by  the  words  of  the  will,  nothing 
vested  in  the  legatee,  since  he  did  not  attain  the  age  of  twenty- 
one,  (k) 

In  Elton  V.  Elton,  («/)  where  a  testator  gave  to  his  grand- 
daughter 1,500Z.,  to  be  at  her  disposal,  in  case  she  mar- 
ried *  with  consent,  &c.  Lord  Hardwicke  held  that  mar- 
riage was  a  condition  precedent  to  the  vesting  of  the  legacy ;  ob- 
serving, that  whether  the  testator  said,  "  in  case  she  marry,  I 
give,"  or,  "  I  give,  in  case  she  marry,"  made  iio  difference ;  for 
in  both  instances  marriage  is  annexed  to  the  substance  of  the 
devise.  (2) 

Direction  Where  there  is  no  gift  but  by  a  direction  to  pay,  or 
"  from  and  divide  and  pay,  at  a  future  time,  or  on  a  given  event,  or 
"to'di-  to  transfer  "  from  and  after  "  a  given  event,  the  vesting 
V^y^"  a  '^^  ^6  postponed  till  after  that  time  has  arrived,  or 
future  j;iia,t  event  has  happened,  unless,  from  particular  circum- 
without  stances,  a  contrary  intention  is  to  be  collected,  (a) 
ous  gift:  This  doctrine,  in  fact,  only  assimilates  the  gift  of  a 

legacy  under  the  form  of  a  direction  to  pay  or  divide  at  a  future 
time,  or  on  a  given  event,  to  the  instance  already  considered  of  a 
simple  and  direct  bequest  of  a  legacy  at  a  like  future  time,  or  a 

[x)  But  see    Simmonds  v.   Cocks,  29  Beav.  492 ;  Chevaux  v.  Aislabie,  13  Sim. 

Beav.  455.  71  ;  [Meredith  v.  Tooke,  Hov.  Sup.  Ves. 

(.V)  3  Atk.  504.  jr.  324  ;  Mair  u.  Quilter,  2  Y.  &  Coll.  C. 

(z)  See,  also,  Knight  v.  Cameron,  14  C.  465 ;  Boughton  v.  James,  1  Coll.  26 ; 

Ves.  389  ;  [Eoberts's  Appeal,  59  Penn.  St.  Gardiner  v.  Slater,  25  Beav.  509  ;]  Walker 

70.]  V.    Mower,    16    Beav.    365 ;    Chance   v. 

(a)  Leake  v.  Kobinson,  2  Meriv.  387 ;  Chance,  16  Beav.  572;  Shum  v.  Hobbs,  3 

Booth  V.  Booth,  4  Ves.  399  ;  Ford  v.  Raw-  Drew.  93  ;  Laxton  v.  Eedle,  19  Beav.  321 ; 

lins,  1  Sim.  &  Stu.  328;  Jones  v.  Mackil-  Adams  v.  Roberts,  25  Beav.  658;  [Moore 

wain,  1  Russ.  223 ;  Vawdry  v.  Geddes,  1  v.  Smith,  9  Watts,  403.]  But  see  Leeming 

Russ.  &  My.  203;  Murray  v.  Tanered,  10  v.  Sherratt,  2  Hare,  14,  17,  21 ;  Packham 

Sim.  465  ;  Watson  v.  Hayes,  5  Myl.  &  Cr.  v.  Gregory,  4  Hare,  396, 397, 398 ;  7  Hare, 

125,  133;  Davies  v.  Fisher,  5  Beav.  201,  228;  In  re  Minor's  Trusts,  28  Beav.  50; 

209,  per  Lord  Langdale;  Beck  v.  Burn,  7  and  posi,  1235,  1236,  and  note  (q),  1243. 
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like  event.  (6)  And  it  is  plainly  inapplicable  where  the  will  con- 
tains a  direct  gift,  independently  of  the  direction  to  pay  at .  a 
future  period  to  the  legatee ;  as  where  such  direction  is  followed 
by  the  words,  "  to  whom  I  give  and  bequeath  the  same  accord- 
ingly." (e) 

It  may  now  be  proper  to  ascertain  the  exceptions  prevalent 
with  respect  to  this  latter  rule.  1st.  Where  a  testator  Exception 
*  bequeaths  a  legacy  to  a  person  at  a  future  time,  and  rule: 
either  gives  him  the  intermediate  interest,  or  directs  it  to  fH^^  ™" 
be  applied  for  his  benefit,  the  court  there  considers  the  terest: 
disposition  of  the  interest  to  be  an  indication  of  the  testator's  in- 
tention that  the  legatee  should  at  all  events  have  the  principal, 
and  on  this  ground  holds  such  legacies  to  be  vested,  (i^) 


(6)  2  Hare,  18. 

(c)  In  re  Bartholomew,  16  Sim.  585 ; 
1   Mac.  &  G.  354.     See,  also.   Smith  v. 
Palmer,  7  Hare,  228,  229,  by  Wigi'am  V. 
C. ;  Williams  v.  Clark,  4  De  G.  &  Sm. 
472,  473,  474.     [Where  a  devise  recited 
that  the  testator    gave  to  his  daughter 
(who,  with  her  children,   survived  him) 
land  for  her  life,   "  and,  in  the  event  of 
her  decease,  I  do  then  give  the  same  in 
equal  shares  to  her  children  and  their  heirs 
and  assigns,''  it  was  decided  that  the  de- 
vise over  gave  to  her  children  vested  re- 
mainders in  fee  simple.    Pikew.  Stephen- 
son, 99   Mass.  188,   190.     Gray  J.  said : 
"  The  words  '  in  the  event  of  her  decease, 
I  do  then  give,'  do  not  express  a  contin- 
gency which  may  or  may  not  happen,  but 
an  event  which  is  sure  to  arrive,  sooner  or 
later ;  and  define,  not  the  time  when  the 
remaindermen  are  to  he  ascertained,  or 
when  their  titles  are  to  begin,  but  when 
they  are  to  receive  the  possession,  use,  and 
enjoyment  of  their  shares ; "  and  he  cites 
Brown  v.  Lawrence,  3  Gush.  390 ;  Wight 
V.  Shaw,  5  Gush.  56 ;  White  v.  Curtis,  12 
Gray,  54;   Womrath  v.   McCormick,   51 
Penn.  St.  504 ;  Doe  v.  Considine,  6  Wal- 
lace, 458 ;  Kimball  v.  Crocker,  53  Maine, 
263,267  ;  Blanchard  v.  Blanchard,  1  Allen, 
223  ;   Brown   v.   Brown,   44  N.  H.  281  ; 
Shattuck  V.  Stedman,  2  Pick.  468  ;  Emer- 
son V.  Cutler,  14  Pick.  113;  Bowman's 
Appeal,  34  Penn.  gt.  23 ;  Dale  v.  White, 


33  Conn.  295 ;  Cox  v.  M'Kinney,  32  Ala. 
262 ;  Gregg  v.  Bethea,  9  Porter,  9 ;  Par- 
sons V.  Lyman,  4  Bradf.  Sur.  269 ;  Hath- 
away V.  Leary,  2  Jones  Eq.  264  ;  Conwell 
V.  Heavilo,  5  Harr.  (Del.)  297;  Young  v. 
M'Kinnie,  5  Ela.  548  ;  ante,  1225,  note  (si). 
See  Gardiner  v.  Guild,  106  Mass.  25 ;  post, 
1261.] 

(d)  [Gifford  v.  Thorn,  1  Stockt.  (N.  J.) 
702 ;  Eldridge  v.  Eldridge,  9  Cnsh.  516 ; 
Burrill  v.  Shell,  2  Barb.  457 ;  Hone  v. 
"Van  Schaick,  20  Wend.  564  ;  Van  Wyck 
V.  Bloodgood,  1  Bradf.  Sur.  154;  Petrie  v. 
Petrie,  7  Lansing,  90 ;]  Fearne  Cont.  Rem. 
553,  note  by  Mr.  Butler.  Where  interim 
interest  is  given,  it  is  presumed  that  the 
testator  meant  an  immediate  gift,  because, 
for  the  purpose  of  interest,  the  particular 
legacy  is  to  be  immediately  separated  from 
the  bulk  of  the  property.  By  Sir  J.  Leach 
in  Vawdry  v.  Geddes,  1  Kuss.  &  My.  208. 
See,  also,  Saunders  v.  Vautier,  1  Cr.  &  Ph. 
248,  by  Lord  Cottenhara,  accord.  It  has 
been  said  that  the  presumption  of  an  im- 
mediate gift,  from  the  circumstance  of  the 
interim  interest  being  given,  fails  entirely 
when  the  testator  has  expressly  declared 
that  the  legacy  is  to  go  over  in  case  of  the 
death  of  the  legatee  before  a  particular 
period.  By  Sir  J.  Leach  in  Vawdry  v. 
Geddes,  1  Russ.  &  My.  208.  But  see  con- 
tra, 1  Jarman  on  Wills,  815,  3d  ed.,  and 
also,  Davies  v.  Fisher,  5  Beav.  201,  213  ; 
post,  1235,  1243. 
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Thus,  in  Ponereau  v.  Fonereau,  (e)  the  bequest  was  of  1,000Z. 
to  Claudius  Fonereau,  when  he  should  have  attained  the  age  of 
twenty-five.  The  testator  empowered  his  executors  and  trustees 
to  place  the  money  at  interest,  which  he  directed  to  be  applied  at 
their  discretion  for  the  education  of  Claudius,  as  also  part  of  the 
principal  to  put  him  apprentice,  and  the  remainder  to  be  paid  to 
him  when  he  should  have  attained  the  age  of  twenty-five,  and  not 
before ;  Claudius  having  died  under  that  age,  the  question  was, 
whether  his  personal  representative  was  entitled  to  the  legacy; 
which  depended  upon  this,  whether  he  took  a  vested  interest. 
And  Lord  Hardwicke  decided  in  the  affirmative. 

In  Hoath  V.  Hoath,  (/)  the  testator  gave  lOOZ.  to  Thomas 
Hoath  at  the  age  of  twenty-one,  and  directed  the  intermediate 
interest  to  be  paid  to  his  mother  for  his  maintenance.  Thomas 
having  died  under  twenty-one,  the  question  was,  whether  this  was 
a  vested  legacy.  And  Lord  Thurlow  determined*  in  the  affirma- 
tive, in  consequence  of  the  interest  having  been  given  for  the 
benefit  of  Thomas,  before  his  legacy  became  payable. 

In  Hanson  v.  Graham,  (^)  the  testator  bequeathed  to  his  three 
grandchildren  500L  apiece,  four  per  cent,  consols,  when  they  should 
respectively  attain  the  age  of  twenty-one  or  be  married,  provided 
the  marriages  were  had  with  the  consent  of  his  executors  and  trus- 
tees ;  and  he  directed  the  interest  of  the  annuities  to  be  laid  out, 
at  the  discretion  of  his  executors  and  trustees  as  they  should  think 
proper,  for  the  benefit  of  the  legatees,  until  they,  attained  twenty- 
one  or  married,  and  for  no  other  use,  intent,  or  purpose.  The  tes- 
tator then  gave  his  residuary  personal  estate  to  his  son  Isaac  Gra- 
ham, whom  he  appointed  executor.  One  of  the  grandchildren 
died  intestate  at  the  age  of  nine  years,  after  surviving  the  testa- 
tor ;  and  the  question  was,  whether  the  plaintiffs,  its  next  of  kin, 
or  the  residuary  legatee  of  the  testator,  were  entitled  to  the  leg- 
acy; which  depended  upon  this  circumstance,  whether  the  de- 
ceased grandchild  took  a  vested  interest  in  it.  And  Sir  W.  Grant 
determined  in  favor  of  the  plaintiffs,  the  next  of  kin,  upon  the 
principle,  that  the  gift  of  the  whole  interest  for  the  benefit  of  the 
legatees,  which  gave  them  the  absolute  property  in  it,  as  it  became 
due,  also  gave  them  immediate  vested  interests  in  the  legacies,  and 

(c)  3  Atk.  645;  S.  C.  1  Ves.  sen.  118;         (/)  2  Bro.   C.  C.  4;  1  Hop.  Leg.  815, 
1  Rop.  Leg.  495,  3d  ed.  3d  ed. 

(g)  6  "Ves.  239  ;  1  Rop.  Leg.  498, 3d  ed. 
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consequently,  that  the  next  of  kin  of  the  deceased  grandchild 
were  entitled  to  the  5001.  bequeathed  to  it.  (A) 

*  Accordingly,  it  is  an  established  doctrine,  that  directions  to 
pay  or  divide,  &c.  at  a  future  time,  or  on  a  given  event,  which,  as 
it  has  already  been  shown,  (i)  of  themselves  import  a  postpone- 
ment of  the  vesting,  may  be  so  controlled  by  a  direction  to  apply 
the  interest  for  the  benefit  of  the  legatee,  as  to  postpone  payment 
or  possession  only,  and  not  the  vesting.  (^) 

In  Davies  v.  Fisher,  (Z)  a  gift  of  personalty  to  trustees  for  A. 
for  life,  and  after  his  death,  in  trust  for  the  children  of  A.,  "  as 
they  severally  attained  twenty-five  years,'^  the  income  to  be  applied 
during  their  respective  minorities  by  their  guardian  for  their  main- 
tenance, &c.  with  a  gift  over  in  case  no  child  should  live  to  attain 
twenty-five,  was  held  by  Lord  Langdale  to  be  vested,  notwith- 
standing the  interval  between  the  twenty-first  and  twenty-fifth 
year  of  each  child,  during  which  there  was  no  direction  as  to  the 
application  of  the  interest,  (m) 

But,  generally  speaking,  if  the  gift  of  maintenance  be  not  co- 


(A)  See,  further,  on  the  subject  of  this 
exception,  Branstrom  v.  Wilkinson,  7  Ves. 
421 ;  Lane  v.  Goudge,  9  Ves.  229  ;  Jones 
0.  Mackilwain,  1  Kuss.  220 ;  Murray  v. 
Addenbrook,  4  Russ.  407;  Murkin  v. 
PhiJlipson,  3  My.  &  K.  257  ;  Stephens  v. 
Frost,  2  Y.  &  Coll.  302  ;  Vivian  v.  Mills, 
I  Beav.  315;  Cromek  v.  Lumb,  3  Y.  & 
Coll.  565 ;  Vize  v.  Stouey,  1  Dr.  &  W. 
337;  ante,  1228;  Parker  v.  Golding,  13 
Sim.  418 ;  Lister  v.  Bradley,  1  Hare,  10, 
13;  Hobbs  v.  Parsons,  2  Sm.  &  G.  212 ; 
In  re  Grove's  Trusts,  3  Giff.  575 ;  Lloyd  v. 
Lloyd,  3  Kay  &  J.  20 ;  Bird  u.  Maybury, 
33  Beav.  351  ;  lu  re  Hart's  Trusts,  3  De 
G.  &  J.  195;  Hardcastle  v.  Hardcastle,  1 
Hemm.  &  M.  405  ;  Shrimpton  u.  Shrimp- 
ton,  31  Beav.  425 ;  In  re  Hunter's  Trusts, 
L.  K.  1  Eq.  295. 

(i)  Ante,  1232 ;  but  see,  also,  post,  1242, 
note  ({),  and  1243,  note  (m). 

(k)  Parker  v.  Golding,  13  Sim.  418; 
Milroy  v,  Milroy,  14  Sim.  48  ;  Hammond 
V.  Maule,  1  Coll.  281 ;  Harrison  v.  Grim- 
mond,  12  Beav.  192;  In  re  Smith's  Will, 
20  Beav.  197.     See,  also,  5  Beav.  209; 


Leming  v.  Sherratt,  2  Hare,  14 ;  Pack- 
ham  V.  Gregory,  4  Hare,  396  ;  Tatham  v. 
Vernon,  29  Beav.  605  ;  Boulton  v.  Pitcher, 
lb.  633  ;  Pearman  v.  Pearman,  33  Beav. 
394 ;  [Hoar  J.  in  Fuller  v.  Winthrop,  3 
Allen,  60,  61 ;  Van  Dyke  v.  Vauderpool, 
14  N.  J.  Eq.  198;  Provenchere's  Appeal, 
67  Penn.  St.  466  ;  Roberts's  Appeal,  59 
Penn.  St.  70  ;  Nixon  v.  Robbins,  24  Ala. 
669  ;  Van  Wyck  v.  Bloodgood,  1  Bvadf. 
Sur.  154;  Weyman  v.  Ringold,  1  Bradf. 
Sur.  40  ;  Burrill  v.  Shell,  2  Barb.  471 ; 
Everett  v.  Mount,  22  Geo.  328 ;  Felton  v. 
Sawyer,  41  N.  H.  202,  212,  213  ;  Gifford 
V.  Thorn,  1  Stockt,  (N.  J.)  702;  Shaw  C. 
J.  in  Eldridge  u.  Eldridge,  9  Cush.  518; 
Hone  V.  Van  Schaick,  20  Wend.  564.] 

[l)  5  Beav.  201. 

(m)  See  Lloyd  v.  Lloyd,  3  Kay  &  J.  20  ; 
[Felton  V.  Sawyer,  41  N.  H.  202 ;  Bow- 
man V.  Long,  23  Geo.  248  ;  Collier's  Will, 
40  Missou.  325.]  See,  also,  Milroy  v.  Mil- 
roy, 14  Sim.  48,  in  which  case  Shadwell 
V.  C.  held  that  the  word  "  minority " 
meant  the  time  that  would  elapse  before 
the  youngest  child  attained  twenty-five. 

[1235] 


1338  OF  LEGACIES.  [PT.  UI.  BK.  III. 

extensive  with  the  whole  amount  of  the  interest,  (n)  or  if  it  be 
made  out  of  another  fund,  (o)  in  neither  case  will  the  legacies 
vest,  prior  to  the  arrival  of  the  periods  at  which  they  are  made 
payable  ;  for  such  provisions  afford  no  presumption  *  that  the  tes- 
tators intended  the  legacies  to  vest  before  they  became  due.  (o^} 

Again,  in  the  cases  above  cited,  the  corpus  of  the  property  was 
given  with  a  postponement  of  the  payment,  and  the  interest  or 
fund  directed  to  be  applied  or  managed  for  the  benefit  of  the  lega- 
tee. But  it  has  been  laid  down,  that  the  exception  will  not  apply 
where  the  interest  or  dividends  alone  are  the  subject  of  bequest 
until  a  particular  time,  and  the  principal  is  not  sooner  taken  out 
of  the  residue,  but  directed  for  the  first  time  to  be  taken  out  of  it, 
and  paid  or  transferred  to  the  legatee,  at  the  end  of  that  period  ; 
because  the  gift  and  payment  of  it  are  one  and  the  same,  and  it 
was  the  intention  of  the  testator  to  make  the  gifts  of  the  interest 
and  the  capital  separate  and  distinct,  so  as  to  constitute  the  time 
appointed  for  payment  of  the  principal  the  very  essence  of  the 
gift  of  it.  (p) 

Thus,  in  Batsford  v.  Kebbell,  (5)  the  testatrix  gave  to  Robert 
Endly  the  dividends  which  should  become  due  after  her  death 
upon  600Z.  three  per  cent.  Bank  Annuities,  until  he  should  arrive 
at  the  full  age  of  thirty-two  years,  at  which  time  she  directed  her 
executors  to  transfer  to  him  the  principal  sum  for  his  own  use. 
Robert  died  under  that  age ;  and  the  question  was,  whether  his 
personal  representatives  or  the  residuary  legatee  of  the  testatrix 
were  entitled  to  the  legacy ;  which  depended  upon  the  circum- 

(re)  Pulsford  c.  Hunter,  3  Bro.  C.  C.  by  Alderson  B.  in  Cromek  v.  Lumb,  3  Y. 

416  ;    Hanson   v.    Graham,   6   Ves.   249  ;  &  Coll.  576.     See,  also,  note  (9),  infra. 

Leake  v.  Eobinson,  2   Meriv.  386,  387  ;  (q)  3  Ves.  263  ;  1  Rop.  Leg.  500,  3d  ed. 

Vawdry  v.  Geddes,  1   Euss.  ,&  My.  203 ;  This  case  has  been  sometimes  cited  to 

In  re  Ashmore's  Trusts,  L.  R.  9  Eq.  Gas.  show  that  a  future  gift,  expressed  in  the 

99.    See  Eccles  v.  Birkett,  4  De  G.  &  Sra.  terms  "  pay  and  distribute,"  is  contingent 

105;    Thomas   u.   Wilberforce,   31   Beav.  by  force  of  the  expressions  only ;  but  this 

299  ;  In  re  Saunderson's  Trusts,  3  Kay  &  is  not  so :   the  judgment   proceeded  em- 

J.  497,  504  ;  [Colt  v.  Hubbard,  33  Conn,  phatically  on  the  ground  that  the  subject 

286  ;  Anderson  i\  JTelton,  1  Ired.  Eq.  60.]  of  the  future  gift  was  not  the  same  as,  but 

(0)  1  Rop.  Leg.  497,  3d  ed.  different  from,  the  previous  gift  for  life. 

(fli)  [See  Marr  v.  McCullough,  6  Porter,  7  Hare,  228,  by  Wigram  V.  C.  '  See,  also, 

507 ;  Bayard  v.  Atkyns,  10  Penn.  St.  20.]  the  comments  of  Kindersley  V.  C.  on  this 

(p)  1  Rop.  Leg.  500,  3d  ed.    This  state-  case  in  Westwood  v.  Southay,  2  Sim.  N. 

ment  by  Mr.  Roper  of  the  principle  of  the  S.  198,  200. 
cases  was  approved  of,  and  acted  upon, 
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stance,  whether  Robert  took  a  vested  interest  in  it  previous  to  the 
age  of  *  thirty-two.  It  was  insisted  for  the  residuary  legatee, 
that  there  was  no  gift  of  the  principal  to  Robert,  but  in  the  direc- 
tion to  transfer  at  a  time  which  never  arrived ;  and  that  the  differ- 
ence was  between  a  gift  of  the  corpus,  taking  it  out  of  the  residue, 
and  a  gift  of  the  dividends  only,  the  capital  being  to  be  taken  out 
at  a  future  period.  And  Lord  Rosslyn  concurred  in  this  state- 
ment, and  decreed  in  favor  of  the  residuary  legatee ;  remarking 
that  he  had  looked  into  the  cases,  from  which  it  appeared  that 
dividends  were  always  a  distinct  subject  of  legacy ;  that,  in  this 
instance,  there  was  no  gift  but  in  the  direction  for  payment,  a  di- 
rection that  only  attached  upon  a  person  of  the  age  of  thirty-two, 
which  necessarily  excluded  Robert,  as  he  never  attained  that  age.  ' 
And  his  lordship  said,  that  in  all  the  other  cases  of  vesting,  the 
thing  was  given,  and  the  profit  of  the  thing  was  given.  (>•) 

In  Watson  v.  Hayes,  (s)  a  testator  directed  all  his  property  to 
be  sold  by  his  executors,  and  the  proceeds  to  be  invested  in  gov- 
ernment or  real  securities,  to  be  disposed  of  as  after  mentioned. 
He  then  desired  his  executors  to  pay  25L  yearly  for  the  mainte- 
nance and  education  of  his  natural  daughter,  until  she  attained  the 
age  of  twenty-one  or  married,  when  he  required  them  to  pay  her 
the  sum  of  500Z.  The  daughter  died  under  age,  and  unmarried. 
Sir  L.  Shadwell  V.  C.  held  that,  nevertheless,  the  500Z.  vested  in 
her ;  his  honor  being  of  opinion  that  the  25?.  directed  to  be  ap- 
plied for  the  maintenance  and  education  of  the  legatee  might  be 
fairly  regarded  as  intended  to  be  the  interest  of  the  500?.  which 
was  directed  to  be  paid  to  her  on  her  attaining  twenty-one,  or 
being  married.  But  this  decision  was  reversed  by  Lord  Cotten- 
ham  on  appeal,  on  the  ground  that  the  gift  of  the  maintenance 
was  a  distinct  gift,  (f) 

It  must  further  be  remarked,  with  respect  to  this  exception, 
*  that  a  contingent  gift  of  the  interest  will  not  vest  the  principal. 
Thus,  a  legacy  to  A.,  as  soon  as  she  attains  twenty-one,  with  in- 
terest, is  contingent,  (u)  But  a  bequest  by  a  testator  of  one  third 
of  his  personal  estate  to  his  daughter,  and  in  case  of  his  decease,  to 
have  the  interest  therein  and  principal  when  she  attained  the  age 

(r)  See,  also,  Sansbury  v.  Read,  12  Ves.  (s)  9  Sim.  500. 

75;  Ford  v.  Eawlins,  1  Sim.  &  Stu.  328;  (t)  5  Myl.  &  Cr.  124. 

Vawdry  v.  Geddes,  1  Ruas.  &  My.  203 ;  (u)  Knight  v.  Knight,  2  Sim.  &  Stu. 

Taylor  v.  Bacon,  8  Sim.  100.  490. 
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of  twenty-five,  was  held  to  give  a  Tested  interest  to  the  daughter, 
though  she  died  under  that  age.  (a;) 

And  it  should  be  here  observed,  that  there  is  an  important  dis- 
tinction between  a  case  where  the  legacy  is  to  be  severed  instanter 
from  the  general  estate,  for  the  use  and  benefit  of  the  legatee,  and 
a  case  where  a  legacy  is  to  be  severed  from  the  estate  only  upon 
the  happening  of  a  particular  event.  Thus,  in  Saunders  v.  Vau- 
tier,  («/)  a  testator  bequeathed  to  his  executors  or  trustees  all  the 
East  India  stock  which  should  be  standing  in  his  name  at  his 
death,  upon  trust  to  accumulate  the  dividends  until  D.  W.  V. 
should  attain  twenty-five,  and  then  to  transfer  the  principal,  to- 
gether with  such  accumulations,  to  D.  W.  V.  his  executors,  ad- 
ministrators, or  assigns,  absolutely.  The  will  also  contained  a  re- 
siduary bequest.  The  testator  had  2,000L  India  stock  standing  in 
his  name  at  his  death.  And  it  was  held  by  Lord  Cottenham, 
that  D.  W.  V.  took  an  immediate  vested  interest  in  that  legacy, 
although  he  was  a  minor  at  the  testator's  death  ;  and  accordingly 
the  court  ordered  the  stock,  with  its  accumulations,  to  be  trans- 
ferred to  him  on  his  attaining  twenty-one.  And  his  lordship  ob- 
served, that  there  was  not  only  a  gift  of  the  intermediate  interest, 
but  a  positive  direction  to  separate  the  legacy  from  the  estate,  and 
to  hold  it  in  trust  for  the  legatee  when  he  should  attain  twenty- 
five,  (s) 

*  A  second  exception  to  the  latter  rule  is,  that  where  a  person 
^revioua  bequeaths  a  sum  of  money  or  other  personal  estate  to 
estate  is       one  for  life,  and  after  his  decease  to  another,  the  interest 

given  to  J.     1 

another.  01  the  second  legatee  is  vested ;  and  his  personal  repre- 
sentatives will  be  entitled  to  the  property,  though  he  dies  in  the 
lifetime  of  the  person  to  whom  the  property  is  bequeathed  for 
life,  (a) 

{x)  Breedon  v.  Tugman,  3  My.  &  K.  Appeal,  59  Penn.   St.   70;   Weyman  v. 

289.  Kingoia,  1  Bradf.  Sur.  40.]    But  the  mere 

(y)  1  Cr.  &  Ph.  240 ;  [Hilton  v.  Hilton,  necessity  of  making  such  a  severance  in 

L.  E.  14  Eq.  468,  475.]  some  events  only  (as  in  the  case  of  the 

(2)  See,  also,  accord.    Greet  v.  Greet,  5  residue  becoming  payable  before  the  leg- 

Beav.  123 ;  Lister  v.  Bradley,  1  Hare,  10 ;  acy  itself  is  payable,  or  other  cause  un- 

In  re  Rouse's  Estate,  9  Hare,  649.     See,  connected  with  the  legacy  itself)  is  not 

also,  Curtis  v.  Lukin,  5  Beav.  147,  155,  sufficient  to  vest  the  legacy.     Festing  ». 

156  ;  Eocke  v.  Eocke,  9  Beav.  66  ;  Dundas  Allen,  5  Hare,  575,  578. 

V.  Murray,  1  Hemm.  &  M.  425  ;  Oddie  v.  (a)  Eearne  Cont.  Rem.  554,  note ;  [Hill 

Brown,  4  De  G.  &  J.  179,  194  ;  Pearson  v.  u.  Bacon,  106  Mass.  578 ;  Fay  v.  Sylves- 

Dolman,  L.  R.  3  Eq.  Cas.  315  ;  [Roberts's  ter,  2   Gray,  171;  Barton  v.  Bigelow,  4 
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Thus,  in  Monkhouse  v.  Holme,  (J)  the  testator  gave  800Z.  to 
trustees,  to  pay  to  his  wife  the  interest  for  life,  and  from  and 
after  her  death  he  disposed  of  the  sum  of  800Z.  in  manner  follow- 
ing, &c.  Then  the  testator,  after  several  intermediate  devises  and 
bequests,  gave  the  legacy  upon  which  the  question  arose  :  "  I  also 
give  to  Jonathan  Monkhouse,  son  of  my  brother  George,  the  sum 
of  lOOZ."  Jonathan  having  survived  the  testator,  died  before  the 
widow;  and  the  question  was,  whether  he  took  a  vested  inter- 
est in  the  legacy,  so  as  to  transmit  it  to  his  personal  representa- 
tives. And  Lord  Rosslyn  decided  in  the  affirmative  ;  his  lord- 
ship remarking  that  the  800L  was  given  to  the  trustees  to  pay  the 
interest  to  the  wife  for  life,  and  then  in  parts  and  shares  ;  which 
showed  that  the  testator  intended  to  give  vested  interests  to  the 
several  legatees. 

So  in  Blamire  v.  Geldart,  (c)  the  testator  gave  to  George  Pringle 
200Z.  three  per  cent,  consols,  at  his  wife's  decease,  and  appointed 
her,  Pringle,  and  another  person,  executors,  to  manage  the  prop- 
erty and  fulfil  the  intentions  of  his  will.  *  Pringle,  the  legatee, 
died  before  the  wife ;  and  the  question  was,  whether  he  took  a 
vested  interest  in  the  consols,  which  entitled  his  personal  repre- 
sentative to  a  transfer  of  them,  the  testator's  widow  being  dead ; 
and  Sir  W.  Grant  M.  R.  determined  in  the  affirmative,  and  thus 
expressed  himseK :  "  If  the  testator  had  given  the  stock  to  his  wife 
for  life,  and  at  her  death  to  Pringle,  it  would  have  been  clear  that 
he  would  have  a  vested  interest  in  the  nature  of  a  remainder.  In 
a  will,  it  is  not  material  in  what  order  the  clauses  are  arranged. 

Gray,  353 ;   Barker  v.  Woods,  1   Sandf.  children  was  accelerated  and  took  effect 

Ch.  129  ;  Conklin  v.  Moore,  2  Bradf.  Sur.  immediately ;  and  it  was  also  held  that  the 

179;  Cowan  v.  Epes,  2  Pat.  &  H.  520;  remainder  to  the  daughter's  children  cre- 

Raney  v.  Heath,  2  Patt.  &  H.  206.    In  a,  ated  vested  interests.    Jull  v.  Jacobs,  L.  R. 

case  where  the  testator  gave  to  his  daugh-  3  Ch.  Div.  703.     See  Lainson  v.  Lainson, 

ter  real  and  personal  estate  "  during  her  18  Beav.  1 ;  S.  C.  5  De  G.,  M.  &  G.  754 ; 

lifetime,  and  after  her  decease  the  property  EavestafF  v.  Austin,  19  Beav.  591.]     Aii.1 

to  her  equally  divided  between  her  chil-  it  is  immaterial  whether  the  testator  uses 

dren  on  their  becoming  of  age,''  and  the  words  of  remainder,  or  whether  the  future 

will  was  attested  by  the  daughter,  it  was  gift  is  expressed  in  a  direction  to  pay  and 

held  that,  as  regarded  the  real  estate,  the  distribute.    7  Hare,  228,  by  Wigram  V. 

gift  to   the    children  was    strictly  a  re-  C.     See,  also.  King  v.  Isaacson,  1   Sm.  & 

mainder,  and  that  the  construction  as  to  G.  371. 

the  personalty  followed  the  same  rule  as  (6)  1  Bro.  C.  C.  228 ;  1  Eop.  Leg.  503, 

the  realty  ;  and,  therefore,  that  the  gift  to  3d  ed. 

the  daughter  being  void  on  account  of  her  (c)  1 6  Ves.  814  ;  1  Eop.  Leg.  505, 3d  ed. 
having  attested  the  will,  the  gift  to  the 
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The  question  is,  what  is  the  effect  upon  the  whole.  This  testa- 
tor begins  by  giving  to  Pringle  the  stock  at  the  death  of  his 
wife,  and  then  gives  to  his  wife  the  whole  of  his  property.  Conse- 
quently, she  has  a  life  interest  in  that  stock  so  given  to  Pringle 
at  her  death  ;  for  it  is  part  of  the  testator's  property  not  antece- 
dently disposed  of.  Thus,  the  will,  no  matter  in  what  order,  di- 
vides the  fund  between  these  two  persons  ;  giving  to  one  the  in- 
terest for  her  life,  and  to  the  other  the  capital  at  her  decease.  In 
effect  and  substance  Pringle  took  a  remainder,  which  became 
vested  immediately  upon  the  testator's  death,  and  was  not  de- 
feated by  his  own  death  in  the  lifetime  of  the  wife."  (c?) 

Within  the  principle  of  this  exception  may  be  considered  the 
cases  where  the  fund,  which  is  the  subject  of  the  legacy,  is  given, 
not  as  in  cases  within  the  first  exception,  for  the  benefit  of  the 
legatee  himself,  but  to  another  person  beneficially,  till  the  legatee 
arrive  at  a  particular  age,  as  till  he  *  attains  twenty-one  ;  or  for  a 
certain  purpose,  as  till  a  certain  quantity  of  debt  be  paid.  These 
bequests  mean  to  give  all  to  a  particular  person,  but  to  carve  out 
a  certain  interest  to  endure  a  certain  time,  merely  by  way  of  ex- 
ception out  of  the  whole  property  meant  to  vest  in  the  legatee,  (e) 

In  these  instances  the  person  to  whom  the  absolute  property  is 
limited  will  take  an  immediate  vested  interest  in  the  subject;  since 

(rf)  See,  further,  on  the  subject  of  this  Jur.  263;  Marshall  v.  Bentley,  1  Jur.  N. 
exception,  Att.  Gen.  v.  Crispin,  1  Bro.  C.  S.  786 ;  Bromley  v.  Wright,  7  Hare,  334 ; 
C.  386  ;  Exel  v.  Wallace,  2  Ves.  sen.  119 ;  post,  1243,  note  (m).] 
Benyon  v.  Maddison,  2  Bro.  C.  C.  75 ;  (e)  Boraston's  case,  3  Co.  21 ;  Phipps 
Scurfield  v.  Howes,  3  Bro.  C.  C.  90 ;  Tay-  v.  Ackers,  9  CI.  &  Fin.  583,  591  ;  4  M.  & 
lor  V.  Langford,  3  Ves.  119  ;  Wadley  v.  6r.  1107  ;  Lane  v.  Goudge,  9  Ves.  230,  by 
North,  3  Ves.  364  ;  Halifax  u.  Wilson,  16  Sir  Wm.  Grant;  Parkin  u.  Knight,  15 
Ves.  168;  Walker  v.  Main,  1  Jac.  &  W.  Sim.  83;  post,  1246,  note  (m)  ;  Finch  v. 
1 ;  Cousins  v.  Schroder,  4  Sim.  23 ;  Wat-  Lane,  L.  R.  10  Eq.  Cas.  501  ;  Williams  v. 
son  V.  Watson,  11  Sim.  73;  Peters  u.  Haythorne,  L.  R.  6  Ch.  App.  782  ;  [Fay  «. 
Dipple,  12  Sim.  101  ;  Kimberley  v.  Tew,  Sylvester,  2  Gray,  171  ;  Barton  v.  Bige- 
-,  Dr.  &  W.  139 ;  Locker  v.  Bradley,  5  low,  4  Gray,  353 ;  Dunn  u.  Sargent,  101 
Beav.  593 ;  Hammond  u.  Maule,  1  Coll.  Mass.  336,  338 ;  Danforth  v.  Talbot,  7  B. 
281,283,284;  Bntterworth  u.  Harvey,  9  Mon.  623 ;  Kinsey  u.  Lardner,  15  Serg.  & 
Beav.  130;  Roberts  v.  Burder,  2  Coll.  R.  196;  Minnig  v.  Batdorff,  5  Penn.  St. 
130  ;  Packham  v.  Gregory,  4  Hare,  396  ;  503  ;  Collier's  Will,  40  Missou.  285  ;  Rob- 
Salmon  V.  Green,  11  Beav.  453  ;  M'Lach-  erts  v.  Brinker,  4  Dana,  573  ;  Watkins  v. 
Ian  V.  Taitt,  28  Beav.  407 ;  2  De  G.,  F.  Quarles,  23  Ark.  179;  Barker  v.  Woods, 
&  J.  449  ;  Strother  u.  Dutton,  1  De  G.  &  1  Sandf.  Ch.  129 ;  Allen  v.  Vanmeter,  1 
J.  675  ;  In  re  Bright's  Trusts,  21  Beav.  Mete.  (Ky.)  264 ;  Hancock  v.  Titus,  39 
67  ;  [Chaffers  v.  Abell,  3  Jur.  578  ;  Baynes  Miss.  225  ;  De  Vane  v.  Larkins,  3  Jones 
V.  Prevost,  8  Jur.  506 ;  In  re  Wilson,  14  Eq.  377.] 
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such  bequests  are  in  the  nature  of  remainders  ;  the  rule  as  to  which 
is,  that  the  interests  of  the  first  and  subsequent  takers  vest  to- 
gether. (/) 

But  this  exception  will  not  apply  in  cases  where  the  principal 
itself  is  not  bequeathed,  but  the  interest  only  or  income  is  given 
to  a  person  for  life,  or  some  other  period,  and  at  the  decease  of 
the  first  taker,  or  the  end  of  the  period,  the  capital  is  bequeathed 
to  another,  and  where  it  appears  from  the  context  of  the  will  that 
no  interest  in  the  capital  was  intended  to  pass  till  the  determina- 
tion of  the  life  estate,  or  other  particular  period  ;  for  in  such  cases 
the  gift  of  the  income  and  the  gift  of  the  capital  are  considered  as 
distinct  gifts ;  and  when  the  legatee  of  the  principal  dies  during 
the  preceding  period,  the  legacy  is  not  transmissible  to  the  ex- 
ecutors or  administrators.  (^) 

Thus,  in  Billingsley  v.  Wills,  (Ji)  the  testator  gave  to  his  brother, 
Capel  Billingsley,  the  interest  of  1,500Z.  for  life,  and  from  and 
after  his  decease,  he  gave  the  said  sum  of  1,500Z.  to  all  the  younger 
sons,  and  to  all  the  daughters  of  Capel,  equally,  to  be  paid  to  them 
at  their  ages  of  twenty-one ;  declaring,  that  no  elder  son,  if  there 
should  be  more  than  one  son,  nor  any  elder  daughter,  if  there  were, 
only  daughters  of  Capel,  living  at  his  death,  should  have  any  share 
or  interest  in  the  1,500Z.  But  if  all  the  children  of  Capel,  except 
one,  *died  before  twenty-one,  then  he  gave  1,000Z.,  part  of  the 
1,500Z.,  to  such  surviving  only  child,  to  be  paid  at  twenty-one. 
Capel  had  three  children  when  the  will  was  made,  and  another 
child  after  the  testator's  death.  Letitia,  one  of 'the  three  children, 
married   and   attained   twenty-one,  but  died  before   her   father. 

The  question  was,  whether  she,  having  attained  twenty-one, 
but  dying  during  the  life  of  her  father,  was,  notwithstanding,  en- 
titled to  a  vested  interest  in  a  share  of  the  1,500?.  so  as  to  transmit 
it  to  her  husband,  the  defendant,  her  personal  representative. 
Lord  Hardwicke  determined  that  Letitia  took  no  vested  interest, 
but  that  the  shares  in  remainder  were  contingent  during  the  life 
of  Capel  Billingsley ;  since  there  was  no  gift  of  the  capital  pre- 
viously to  his  death,  the  objects  to  take  it  being  uncertain  till  that 
event  happened,  and  consequently,  the  time  of  payment  being  an- 
nexed to  the  substance  of  the  gift  of  the  legacy  (which  was  at  the 

(/)  See  Balmain  v.  Shore,  9  Ves.  507  ;  (g)  Fearne  Cont.  Eem.  554,  note  ;  1 
[and  cases  in  note  (e),  supra.'\  Kop.  Leg.  506,  3d  ed. 

(h)  3  Atk.  219. 
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death  of  Capel),  as  Letitia  was  not  then  living,  she  took  no  in- 
terest in  it  which  she  could  transmit  to  her  personal  representa- 
tive, (i) 

It  must  be  confessed  that  the  cases  which  have  been  above  cited, 
and  the  various  distinctions  created  thereby,  have  left  the  law  in 
a  state  of  some  confusion,  as  well  with  respect  to  the  doctrine  of 
controlling  a  gift  at  a  future  time,  or  a  direction  to  pay  and  divide 
at  a  future  time  or  on  a  given  event  (or,  other  expressions  denot- 
ing a  postponement  of  the  *  vesting  of  a  legacy),  by  reason  of  its 
being  a  bequest  in  the  nature  of  a  remainder ;  as  also  with  respect 
to  the  doctrine  previously  discussed  of  controlling  such  expressions 
by  a  gift  of  the  intermediate  interest  of  the  fund  to  the  legatee. 
™..  jjj  A  general  proposition  has  been  laid  down  on  the  subject 
is  post-        by  an  eminent  writer,  (Jc)  vrhich  appears  to  have  met 

poned  f or  .  ,       r.    ttt  ■  -tt  ^      •       t->     i  i 

■theconre-  With  the  approval  01  Wigram  v.  C.  m  rackham  v. 
thrfund,  it  Gregory,  (J)  viz,  that  though  there  be  no  other  gift  than 
IS  rested;  -j^  ^j^g  direction  to  pay  or  distribute  infuturo,  yet  if  such 
payment  or  distribution  appear  to  be  postponed  for  the  conven- 
ience of  the  fund  or  property  (as  where  the  future  gift  is  only  post- 
poned to  let  in  some  other  interest),  the  vesting  will  not  be  de- 
ferred till  the  period  in  question,  (m) 


(«)  In  Packham  v.  Gregory,  4  Hare,  399, 
it  was  said  by  Wigram  V.  C.  that,  after 
very  great  pains,  Lord  Hardwicke  put  this 
case  upon  the  particular  circumstances. 
See,  also,  the  otservations  of  Parker  V. 
C.  in  Tribe  v.  Newland,  5  De  G.  &  Sm.  238, 
on  Billingsley  v.  Wills,  and  also  the  com- 
ments of  Kindersley  V.  C.  in  Westwood 
V.  Southey,  2  Sim.  N.  S.  198,  200,  who  de- 
nied that  Billingsley  u.  Wills  and  Bats- 
ford  V.  Kebbell  {ante,  1236,  1241),  estab- 
lished any  rule,  that  if  in  the  first  instance 
there  is  a  gift  of  the  dividends  only,  and 
then  a  gift  of  the  principal  with  a  limita- 
tion over,  for  that  reason  alone  there  is 
no  vesting.  See,  further,  on  this  subject, 
Thicknesse  v.  Liege,  3  Bro.  P.  C.  365, 
Toml.  ed. ;  Beeves  v.  Brymer,  4  Ves.  692 ; 
Hoghton  V.  Whitgreave,  1  Jac.  &  W.  146 ; 
Ford  V.  Rawlins,  1  Sim.  &  Stu.  328 ;  Tay- 
lor V.  Bacon,  8  Sim.  100 ;  Lang  v.  Pugh, 
1  y.  &  Coll.  C.  C.  718,  726. 

(h)  1  Jarman  on  Wills,  798,  3d  ed. 

(l)  4  Hare,  398. 
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(m)  See  accord.  Adams  u.  Robarts,  2.5 
Beav.  658 ;  In  re  Minor's  Trusts,  28  Beav. 
50 ;  In  re  Bright's  Trust,  21  Beav.  67  ; 
[Hoar  J.  in  Fuller  v.  Winthrop,  3  Allen, 
60  ;  Harris  w.  Fly,  7  Paige,  421 ;  Donner's 
Appeal,  2  Watts  &  S.  372 ;  Sweet  v.  Chase, 
2  N.  Y.  73 ;  Reed  ;;.  Buckley,  5  Watts  & 
S.  517;  Bowker  v.  Bowker,  9  Cush.  519; 
Marsh  v.  Wheeler,  2  Edw.  Ch.  163  ;  Bird- 
sail  V.  Hewlett,  1  Paige,  32;  Smith  v. 
Palmer,  7  Hare,  225  ;  Day  v.  Day,  1  Drew. 
569  ;  Parker  v.  Sowerby,  1  Drew.  488 ; 
In  re  Hart's  Trusts,  4  De  G.  &  J.  195 ; 
White  V.  Curtis,  12  Gray,  54  ;  Thomas  v. 
Anderson,  6  C.  E.  Green,  22  ;  Howell  u. 
Green,  2  Vroom,  570 ;  Watkins  v.  Quarles, 
23  Ark.  179 ;  Woods  J.  in  Yeaton  v.  Rob- 
erts, 28  N.  H.  459, 465, 466 ;  M'Gill's  Ap- 
peal, 61  Penn.  St.  47;  Brent  v.  Washing- 
ton, 18  Grattan,  529  ;  Fuller  v.  Fuller,  5 
Jones  Eq.  223  ;  Nixon  v.  Robbins,  24  Ala. 
670.]  See,  also.  In  re  Bennett's  Trusts,  3 
Kay  &  J.  280,  where  it  was  laid  down  by 
Wood  V.  C.  that  the  use  of  such  words 
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Tins  general  proposition,  however,  must  not  be  understood  as 
applicable  to  cases  where  the  attainment  of  a  particular  ^^^^^    . 
age  is  introduced  into  and  made  a  constituent  part  of  the   ^^^F^.  "*^ 

o  ■■■         _  attaining 

description   or  character  of  the  objects  of  the  gift ;  as  of  a  certain 

where  the  bequest  is  to  the  children  who  shall  attain,  or  made  part 

to  such  children  as  shall  attain  the  age  of  twenty-one  scription'of 

years ;  there  being  in  such  cases  no  gift  except  to  the  ""^  legatee, 
persons  who  answer  the  qualification  which  the  testator  has  an- 
nexed to  the  enjoyment  of  his  bounty,  (n) 

*  Difficult  questions  connected  with  this  subject  have  j     , 

arisen  on  the  construction  of  wills,  by  which  legacies  are  way  the 

,.     .      ,  .  1  c.  vesting  of 

limited  over  on  a  contingency,  by  way  of  executory  be-  a  legacy  is 

.  affected  by 

quest.  a  limita- 

The  general  rule  appears  to  be,  that  a  limitation  over  on"^  con- 
on  a  contingency  does  not,  of  itself,  and  without  more,  tingency. 
prevent  any  of  the  shares  of  the  legatees  from  vesting  in  the 


as  "  pay  and  transfer,"  as  the  only  words 
of  gift  in  a  deferred  bequest,  do  not  make 
such  a  bequest  contingent.  The  true  cri- 
terion is  what  was  the  reason  for  the  post- 
ponement. If  it  was  the  position  of  the 
fund,  as  in  a  gift  to  one  for  life  and  after 
his  death  to  others,  the  bequest  in  remain- 
der vests  at  once ;  but  if  it  was  the  posi- 
tion of  the  legatee,  as  where  the  gift  is  by 
a  direction  to  pay  the  fiind  to  the  legatee 
when  he  shall  attain  twenty-one,  it  is  con- 
tingent. The  law  was  laid  down  by  the 
same  judge  to  the  same  effect.  In  re 
Theed's  Settlement,  3  Kay  &  J.  379. 

(n)  1  Jarman  on  Wills,  810,  3d  ed. ; 
supra,  note  (m),  by  "Wood  V.  C.  [See 
Lamb  v.  Lamb,  8  Watts,  184.]  See,  also, 
4  Hare,  397,  398,  399,  where  Wigram  V. 
C.  expressed  an  opinion  that  the  decisions 
of  Batsford  v.  Kebbell  (ante,  1236)  and 
Vawdry  u.  Geddes  (ante,  1235,  1237),  are 
referable  to  this  principle.  See,  further, 
as  to  bequests  of  this  kind  (and  also  as 
to  bequests  to  children  when,  or  as  soon 
as,  they  attain  a  certain  age),  Newman  v. 
Newman,  10  Sim.  51 ;  Bull  w.  Pritchard,  1 
Russ.  213 ;  5  Hare,  567  ;  post,  1247,  note 
iy] ;  festing  v.  Allen,  12  M.  &  W.  279;  5 
Hare,  575  ;  [Muskett  v.  Eaton,  L.  K.  1  Ch. 
Div.  435 ;]  Lord  Bute  v.  Harman,  9  Beav. 


320  (corrected  in  16  Beav.  166) ;  Harrison 
V.  Grimwood,  12  Beav.  192  ;  Toller  v.  At- 
wood,  15  Q.  B.  929,  953  ;  Boreham  v.  Big- 
nail,  8  Hare,  131 ;  Southern  v.  WooUas- 
ton,  16  Beav.  166 ;  Boulton  v.  Beard,  3 
De  G.,  M.  &  G.  608,  613  ;  Stead  v.  Piatt, 
18  Beav.  50;  Atcherley  a.  Du  Moulin,  2 
Kay  &  J.  186, 191;  Barnett  v.  Blake,  2  Dr. 
&  Sm.  117  ;  Tracey  v.  Butcher,  24  Beav. 
438 ;  Gardiner  v.  Slater,  25  Beav.  509 ; 
Pearman  v.  Pearman,  33  Beav.  394. 
Where  there  is  a  gift  of  a  fund  to  the  tes- 
tator's children  in  a  class,  so  soon  as  the 
youngest  shall  attain  twenty-one,  no  child 
who  does  not  attain  that  age  is  entitled  to 
share,  the  testator  having  postponed  the 
division  till  the  youngest  child  attained 
that  age  (though  a  child  who  attained  that 
age,  but  died  before  the  time  of  division,  is 
entitled  to  a  share.)  Leeming  v.  Sherratt, 
2  Hare,  23 ;  Lloyd  v.  Lloyd,  2  Kay  &  J. 
20 ;  [Anderson  v.  Felton,  1  Ired.  Eq.  55.] 
And  it  makes  no  difference  that  the  income 
is  directed  to  be  applied  for  the  mainte- 
nance of  all  the  children  during  their  mi- 
nority. 3  Kay  &  J.  25.  But  the  rule  is 
different  where  the  bequest  is  not  to  a  class, 
but  to  individuals.  Cooper  v.  Cooper,  29 
Beav.  229. 
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mean  time,  provided  the  words  of  bequest  be,  in  other  respects, 
sufficient  to  pass  a  present  interest ;  (o)  though  such  a  limitation 
over  of  the  entirety  may  be  called  in  aid  of  other  circumstances  to 
show  that  no  present  interest  was  intended  to  pass,  (p) 

Accordingly,  in  Skey  v.  Barnes,  (q)  a  testator  gave  his  personal 
estate  to  trustees,  upon  trust  to  pay  the  interest  to  his  daughter 
E.  S.  for  life,  and  after  her  decease  to  pay  and  divide  the  princi- 
pal among  the  children  of  his  said  daughter,  and  the  issue  of  a 
deceased  child,  as  she  should  *  appoint,  and  in  default  of  appoint- 
ment, to  go  and  be  equally  divided  among  them  ;  and  if  but  one, 
then  to  such  only  child ;  the  portions  of  sons  to  be  paid  at  their 
respective  ages  of  twenty-one,  and  of  daughters  at  their  respective 
ages  of  twenty-one  or  marriage.  If  no  issue,  or  all  died  before 
their  respective  portions  became  payable,  then  over.  One  of  the 
children  of  E.  S.  having  survived  her,  died  under  twenty-one  and 
unmarried.  It  was  contended  that  the  evident  intention  was  that 
the  shares  should  not  vest  till  twenty-one,  but  that,  in  the  event 
of  the  death  of  any  under  that  age,  the  others  should  take  by  sur- 
vivorship. But  Sir.  W.  Grant  held  that  the  shares  were  so  given 
as  to  vest  immediately  in  the  children,  though  liable  to  be  divested 
by  all  dying  under  twenty-one,  without  issue ;  and  that,  there- 
fore, the  share  of  a  child  dying  under  twenty-one  passed  to  its 
representative.  So  in  Templeman  v.  Warrington,  (r)  a  testatrix 
bequeathed  the  residue  of  her  funded  property  in  trust  for  her 
niece  for  life,  and  after  her  death,  to  be  equally  divided  amongst 
all  her  children,  whether  sons  or  daughters,  share  and  share  alike  ; 
and  in  case  it  should  happen  there  was  but  one  child  at  the  niece's 
death,  then  to  go  to  that  only  child  ;  and  in  failure  of  issue, 
to  go  as  the  niece  should  appoint  by  her  will.  The  niece  had 
eleven  children,  three  of  whom,  having  survived  the  testatrix, 
died  in  the  lifetime  of  the  niece.  And  it  was  held  by  ShadweU 
V.  C.  that  all  the  children  took  vested  interests ;  and  as  more 
than  one  survived  their  mother,  there  was  no  divesting  of   in- 

(o)  3  Meriv.  340  ;  5  Beav.  214  ;    [Jack-  See  post,  1246,  note  («).     [On  the  other 

son  z;.  Sublett,  lOB.Mon.  467;  Pinneyw.  hand,  the  absence   of  a,   limitation  over 

Fancher,  3  Bradf.  Sar.  198.]  has  been  held  to  favor  the   construction 

(p)  Skey  V.  Barnes,  3  Meriv.  340.     In-  that  the  legacy  is  vested.    Hoar  J.  in 

deed  the  limiiation  over  has  been  some-  Fuller  v.  Winthrop,  3  Allen,  60.] 
times  considered  as  affording    an  argu-        {g)  3  Meriv.  335, 340.  ' 

ment  in  favor  of  an  immediate  vesting.        (r)  13  Sim.  267. 
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terest ;  and  his  honor  said  that  Skey  v.  Barnes  was  clearly  in 
point,  (s) 

In  Bland  v.  Williams,  (t)  there  was  a  bequest  to  trustees  *  of 
the  testator's  residuary  estate,  with  a  direction  to  apply  so  much 
of  the  interest,  dividends,  and  profits  as  might  be  necessary  for 
the  maintenance  and  education  of  the  children  of  the  testator's 
daughter  until  they  should  respectively  attain  the  age  of  twenty- 
four,  and  then  to  divide  the  principal  equally  between  them,  with 
a  gift  over  in  case  any  of  them  should  die  under  twenty-four, 
without  leaving  issue.  And  it  was  held  by  Sir  J.  Leach  M.  R. 
that  the  bequest  was  not  void  as  too  remote ;  but  gave  a  present 
vested  interest,  with  an  executory  bequest  over  in  case  of  death 
under  twenty-four  \7ith0ut  leaving  issue.  And  his  honor  observed, 
that  "  whether  in  a  gift  of  this  nature  the  time  of  vesting  is  post- 
poned, or  only  the  time  of  payment,  depends  altogether  upon  the 
whole  context*  of  the  will.  If  the  gift  over  is  simply  upon  the 
death  under  twenty-four,  then  the  gift  could  not  vest  before  that 
age.  (u)    In  this  case,  *  the  gift  over  is  not  simply  upon  the  death 

(s)  See  accord.  Daviesu.  Fisher,  5  Beav. 
201,  214;  Locker  u.  Bradley,  lb.  .593; 
Kimberley  v.  Tew,  4  Dr.  &  W.  139. 
See,  also,  Davidson  v.  Dallas,  14  Ves.  577  ; 
Williams  v.  Clark,  4  De  G.  &  Sm.  472  ; 


In  re  Bright's  Trusts,  21  Beav.  67 ;  Hard- 
castle  V.  Hardcastle,  1  Hemm.  &  M.  405  ; 
Jopp  V.  Wood,  28  Beav.  53 ;  affirmed,  2 
De  G.,  J.  &  Sm.  323.  But  see,  also,  Merry 
0.  Hill,  L.  B.  8  Eq.  Gas.  619. 

(t)  3My.  &K.  411. 

(u)  "  Why  Hot  ■?  "  is  asked  in  1  Jarman 
on  Wills,  814,  note  (a),  3d  ed,,  comment- 
ing on  this  passage.  And  that  learned 
author  expresses  an  opinion  that  a  bequest 
in  the  terms  supposed  may  admit  of  the 
application  of  the  principle  of  the  cases  of 
Edwards  v.  Hammond,  3  Lev.  132  ;  Doe 
V.  Moore,  14  East,  601 ;  Doe  v.  Nowell,  1 
M.  &  Sel.  327  ;  Bromfield  v.  Crowder,  1 
New  Rep.  313,  and  Doe  v.  Ward,  9  Ad.  & 
El.  582,  which  are  cited  in  another  part  of 
the  same  work  (vol.  1,  p.  769  et  seq.)  as 
establishing  the  proposition,  with  respect 
to  devises  of  real  estate,  that  though  a  de- 
vise to  a  person,  if  he  should  live  to  attain 
a  particular  age,  standing  alone,  would  be 
contingent,  yet  if  it  be  followed  by  a  limi- 


tation over,  in  case  he  die  under  such  age, 
the  devise  over  is  considered  as  explana- 
tory of  the  sense  in  which  the  testator  in- 
tended the  devisee's  interest  in  the  property 
to  depend  on  his  attaining  the  specified 
age,  namely,  that  at  that  age  it  should  be- 
come absolute  and  indefeasible ;  the  interest 
in  question,  therefore,  must  be  construed 
to  vest  instanter.  This  class  of  cases  has 
been  since  fully  discussed  in  the  house  of 
lords,  in  Phipps  v.  Ackers,  9  CI.  &  Fin. 
583  (on  appeal  from  the  decision  of  Shad- 
well  V.  C.  in  Phipps  v.  Williams,  5  Sim. 
44),  where  the  judges  delivered  their  opin- 
ion (which  was  adopted  by  the  house), 
that  if  a  testator  devises  real  estate  to  C. 
D.,  when  and  so  soon  as  he  shall  attain 
his  age  of  twenty-one  years,  but  in  case  C.  , 
D.  shall  die  under  the  age  of  twenty-one 
without  leaving  issue,  then  that  the  said 
estate  shall  sink  into  and  form  part  of  the 
testator's  residuary  real  estate,  and  he 
gives  all  the  residue  of  real  estates  to  J.  C. 
(subject  to  various  limitations  affecting  the 
same) ;  the  devisee  C.  D.,  on  the  death  of 
the  testator,  takes  an  estate  in  fee  simple, 
subject  to  be  divested  in  the  event  of  his 
dying  under  twenty-one  and  without  issue- 
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under  twenty-four,  but  upon  the  death  under  twenty-four,  without 
leaving  issue.  If  upon  a  death  under  twenty-four,  at  whatever 
age,  issue  was  left,  then  the  gift  over  is  not  to  take  place.  It  is  in 
efEect,  therefore,  a  vested  interest  with  an  executory  devise  over, 
in  case  of  death  under  twenty-four  without  leaving  issue.  All  the 
cases  upon  the  subject,  (x)  except  Bull  v.  Pritchard,  («/)  *  before 
Lord  GifEord,  are  reconcilable  with  this  distinction."  (s) 


And  Tindal  C.  J.,  in  delivering  the  opinion 
of  the  judges,  said  that  the  class  of  cases 
in  question  went  on  the  principle  that  the 
subsequent  gift  over,  in  the  event  of  the  de- 
visee dying  under  twenty-one,  sufficiently 
shows  the  meaning  of  the  testator  to 
have  been  that  the  first  devisee  should 
take  whatever  interest  the  party  claiming 
under  the  devise  over  is  not  entitled  to, 
which  of  course  gives  him  the  immediate 
interest,  subject  only  to  the  chance  of  its 
being  divested  on  a  future  contingency. 
And  that  whether  the  doctrine  on  which 
this  class  of  cases  has  rested  was  originally 
altogether  satisfactory  or  not,  it  was  suffi- 
cient to  say  that  it  clearly  had  been  estab- 
lished and  recognized,  not  only  in  the 
court  below,  but  in  the  house  of  lords 
itself ;  and  that  it  governed  the  present 
case.  In  the  subsequent  case  of  Festing 
V.  Allen,  12  M.  &  W.  301,  the  barons  of 
the  exchequer  said  that  they  should  not 
feel  inclined  to  extend  the  doctrine  of  Doe 
V.  Moore,  and  Pliipps  v.  Ackers  to  cases 
not  precisely  similar.  It  was  said  by  Par- 
ker V.  C.  (3  De  G.  &  Sm.  200),  that  the 
passage  in  Sir  John  Leach's  judgment,  on 
which  the  above  comments  are  made  in 
Jarman  on  Wills,  obviously  refers  to  the 
will  then  before  him,  and  was  not  meant 
for  general  application.  See,  further,  as 
to  doctrines  discussed  in  this  note,  Browne 
V.  Browne,  3  Sm.  &  GifF.  568 ;  In  re  Mid 
Kent  Railway,  Johns.  387  ;  Simmonds  v. 
Cocks,  29  Beav.  455  ;  Finch  v.  Lane,  L. 
E.  10  Eq.  Cas.  601. 

{x)  Leake  v.  Robinson,  2  Meriv.  363 ; 
Farmer  v.  Francis,  2  Sim.  &  Stu.  505 ; 
Vawdry  v.  Geddes,  1  Euss.  &  My.  203 ; 
Judd  V.  Jadd,  3  Sim.  525  ;  Hunter  v.  Judd, 
4  Sim.  455  ;  [Kelso  v.  Dickey,  7  Watts  & 
S.  279  ;  Jones  v.  Sothoron,  10  G.  &  J.  187.] 
[1248] 


{y)  1  Russ.  213.  If  that  case  be  exam- 
ined, it  wiU  be  found  to  form  no  exception 
to  the  rule  as  above  stated  by  Sir  John 
Leach ;  for  the  gift  there  was  not  to  all 
the  children,  but  only  to  a  particular  class, 
namely,  those  who  should  live  to  attain 
twenty-three.  5  De  G.  &  Sm.  200,  by 
Parker  V.  C.  The  testator  bequeathed 
personal  property  to  his  trustees  and  ex 
ecutors  upon  trust,  to  pay  the  dividends  to 
his  daughter  during  her  life  to  her  separate 
use,  and  after  her  decease,  to  pay  the  prin- 
cipal unto  all  and  every  her  children  u-ho 
should  live  to  attain  twenty-three  years  of  age, 
share  and  share  alike,  with  benefit  of  sur- 
vivorship in  case  any  of  them  died  under 
that  age ;  with  limitations  over,  in  case 
there  should  be  no  such  child  or  children, 
or,  being  such,  all  of  them  should  die  un- 
der twenty-three,  without  lawful  issue. 
The  daughter  had  a  child  who  died  under 
age  in  the  daughter's  lifetime.  And  Lord 
Gifford  held  that  the  attainment  of  the 
age  of  twenty-three  was  necessary  to  vest 
an  interest  in  any  of  the  children ;  and 
consequently  that  the  bequests  to  them, 
and  the  subsequent  limitations,  were  too 
remote.  See  5  Hare,  567  ;  Doe  ».  Ward, 
9  Ad.  &  El.  582,  605 ;  ante,  1243,  1244, 
note  (n). 

(2)  See,  also,  Bree  v.  Perfect,  1  Coll. 
129;  Taylor  v.  Frobisher,  5  De  G.  &  Sm. 
191 ;  Jarman  on  Wills,  815,3d  ed. ;  [Kim- 
ball V.  Crocker,  53  Maine,  263, 269 ;  Eoome 
V.  Phillips,  24  N.  Y.  465  ;  Boies  v.  Cuming, 
1  Eedf  Sur.  392  ;  Hughes  v.  Hughes,  12 
B.  Mon.  117  ;  Bowman  v.  Long,  23  Geo. 
247  ;  Rivers  v.  Tripp,  4  Rich.  Eq.  276 ; 
Raney  v.  Heath,  2  Patt.  &  H.  218 ;  Chew's 
Appeal,  37  Penn.  St.  28 ;  Fuller  v.  Win- 
throp,  3  Allen,  51,  60,  61.] 
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In  construing  a  settlement  or  will,  which  makes  a  provision  for 
children  subject  to  a  prior  life-interest,  the  court  leans   presumn- 
strongly  in  favor  of  that  construction  by  which  the  chil-   f°^  '" 
dren  will  take  a  vested  interest  at  twenty-one  or  mar-   bequests, 

by  WS-V  of 

riage,  whether  they  survive  the  tenant  for  life  or  not ;  portions  to 
and  if  the  instrument  is  incorrectly  or  ambiguously/  ey-  vestin™at 
,  pressed,  or  if  it  contains  conflicting  and  contradictory  ^  mar-""^ 
clauses,  so  as  to  leave  in  a  degree  uncertain  the  period  ""se- 
at which,  or  the  contingency  upon  which,  the  shares  are  to  vest,  the 
rational  presumption  is,  that  the  child  acquires  a  vested  and  trans- 
missible interest  at  the  period  when  it  is  most  needed,  viz,  at 
twenty-one,  if  a  son,  or  on  marriage  at  that  age,  if  a  daughter,  (a) 

*  Accordingly,  in  Clutterbuck  v.  Edwards,  (5)  a  testator  ap- 
pointed a  fund,  after  the  death  of  his  wife,  to  his  son,  to  be  paid 
to  him  at  her  decease,  if  he  should  then  have  attained  twenty-one, 
and  in  case  his  son  died  under  twenty-one,  and  after  the  wife,  he 
gave  the  fund  to  his  brother  ;  and  in  case  the  wife  should  outlive 
both  the  son  and  the  brother,  he  gave  it  to  the  brother's  daugh- 
ters, then  living.  The  son  attained  twenty-one,  and  died  in  the  ^ 
lifetime  of  the  wife,  who  survived  both  the  son  and  the  brother. 
There  were  daughters  of  the  brother  then  living.  And  it  was 
held,"by  Sir  John  Leach  M.  R.,  and  by  Lord  Brougham,  on  ap- 
peal, that  the  representatives  of  the  son,  and  not  the  daughters  of 
the  brother,  were  entitled  to  the  fund. 

But  when  the  testator  has  unequivocally  expressed  an  intention, 
that  a  provision  to  be  made  for  his  children  shall  depend  on  their 
surviving  both  or  either  of  their  parents,  the  court  must  give  effect 
to  that  intention,  and  can  only  lean  to  the  presumption  in  favor 
of  children,  where  the  intention  of  the  testator  is  ambiguously 
expressed,  (e) 

(a)  [Ante,  1225,  note  (si),  and  cases  Bonverie,  2  Phill.  C.  C.  349 ;  Bailie  v. 
cited;  Als6p  v.  Eussell,  38  Conn.  99;  Day  Jackson,  1  Sm.  &  G.  175  ;  In  re  Morse's 
V.  Radcliffe,  L.  R.  3  Ch.  Div.  654;]  Em-  Settlement,  21  Beav.  174  ;  Jopp  v.  "Wood, 
peror  v.  Eolfe,  1  Ves.  sen.  208  ;  Woodcock  28  Beav.  53,  afBrmed,  2  De  G.,  J.  &  Sm. 
i;.  Duke  of  Dorset,  3  Bro.C.C.  569;  How-  323;  Jackson  v.  Dover,  2  Hemm.  &  M. 
grave  v.  Cartier,  3  Ves.  &  B.  79,  85,  86 ;  209.  The  rule  is  the  same  as  to  grand- 
Perfect  V.  Lord  Curzon,  5  Madd.  442 ;  Tor-  children,  where  the  settlor  or  testator  is 
res  V.  Franco,  1  Euss.  &  My.  649 ;  Mocatta  in  loco  parentis ;  but  not  otherwise.  Swal- 
V.  Lindo,  9  Sim.  56;  Whiting  v.  Force,  2  low  v.  Binns,  1  Kay  &  J.  417  ;  Farrar  a. 
Beav.  571 ;  Jones  v.  Jones,  13  Sim.  561 ;  Barker,  8  Hare,  737. 
Mostyn  v.  Mostyn,  1  Coll.  161 ;  Butter-  (6)  2  Euss.  &  My.  577. 
worth  V.  Harvey,  9  Beav.  130 ;  Bouverie  v.  (e)  3  Ves.  &  B.  85  ;  Hotckin  v.  Hum- 
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An  illustration  of  these  doctrines  may  be  found  in  the  late  de- 
cision of  Whatford  v.  Moore  ;  (c?)  in  the  arguments  of  which  case 
almost  all  the  previous  authorities  on  this  subject  were  cited. 
And  Lord  Cottenham,  in  giving  his  judgment,  made  the  following 
observations  :  "  In  a  case  of  doubtful  construction  upon  the  whole 
instrument,  the  court  leans  to  that  which  will  include  children  so 
dying  (z.  e.  attaining  their  age  in  the  lifetime  of  their  parents  and 
dying  before  them),  as  most  convenient,  and  most  likely  to  have 
been  the  intention  of  the  parties.  It  may  be  thought  that  courts 
have  gone  the  full  length  that  is  justifiable  in  order  *  to  attain  this 
object,  (e)  but  no  case  has  gone  so  far  as  to  do  violence  to  the 
words,  if  no  other  part  of  the  instrument  be  found  inconsistent 
with  them."  His  lordship  further  observed,  that  "  the  cases  upon 
this  subject  turn  upon  such  nice  distinctions,  and  are  so  little 
reconcilable,  that  the  only  reasonable  course  is  to  adopt  the  rule 
which  has  been  generally  recognized,  of  leaning  in  favor  of  a 
construction  which  includes  all  the  children,  if  the  instrument 
affords  fair  grounds  for  doing  so  ;  but  if  not,  to  give  efEect  to 
the  plain  meaning  of  the  words  used."  And  his  lordship  added, 
that  the  cases  "have  proceeded  upon  grounds  so  peculiar,  and 
have  departed  so  widely  from  the  rule  of  construing  instru- 
ments according  to  the  obvious  and  natural  meaning  of  the 
words  used,  that  it  is  not  possible  to  come  to  any  very  satisfac- 
tory conclusion  upon  any  case  which  varies  at  all  from  former  de- 
cisions." 

It  must  be  observed,  however,  that  a  gift  to  a  class  which  is 
A  bequest  void  as  to  any  member  of  that  class,  by  reason  of  being 
wWch  if  *°°  remote,  must  fail  altogether,  (e^)  Therefore  if  a 
void  for  re-    bequest  is  made  to  a  class  of  persons,  in  such  a  man- 

frey,  2  Madd.  65 ;  Fitzgerald  v.  Field,  1  643 ;  Brattle  Square  Church  v.  Grant,  3 
Russ.  430 ;  Tucker  v.  Harris,  5  Sim.  538  ;  Gray,  156  ;  Miller  v.  Macomb,  26  "Wend. 
Tawney  v.  Ward,  1  Beav.  563  ;  Ex  parte  229  ;  Tator  v.  Tator,  4  Barb.  431  ;  Conk- 
Hunter,  3  Y.  &  Coll.  610 ;  Bright  v.  Howe,  lin  v.  Conklin,  3  Sandf.  Ch.  64 ;  Ferris  v. 
2  My.  &  K.  316 ;  Evans  v.  Scott,  1  H.  L.  Gibson,  4  Edw.  Ch.  707  ;   Thomdike  v. 
Cas.  43 ;  Skipper  v.  King,  12  Beav.  29  ;  Loring,  15  Gray,  391  ;  Fosdick  v.  Fosdick, 
In  re  ■Williams,  12  Beav.  317 ;  Farrer  v.  6   Allen,  41  ;  Lovering  v.  Worthington, 
Barker,  9  Hare,  737  ;  Jeffery  v.  Jeffery,  17  106  Mass.  86 ;  Candy  v.  Campbell,  2  CI. 
S™-  2^-  &  Fin.  (Am.  ed.)  421,  and  cases  in  note 
{d)  7  Sim.  574  ;  3  Myl.  &  Cr.  270.  (2) ;  Wood  v.  Griffin,  46  N.  H.  230 ;  Hosea 
(e)  Farrer  v.  Barker,  9  Hare,  744,  by  «.  Jacobs,  98  Mass.  65 ;  Loring  v.  Blake, 
Turner  V.  C.  accord.  98    Mass.   253  ;     Sears  v.   Putnam,  102 
(el)  [See  Hale  v.  Hale,  L.  E.  3  Ch.  Div.  Mass.  5. 
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ner,  that,  with  respect  to  some  of  the  members  of  it,  it   moteness 

'  '  i  ,  as  to  any 

is   too   remote,  by   reason  of   the  interest   not  vesting   member  of 

that  class 

within  the  legal  limits  during  which  a  bequest  may  take  fails  alto-' 
effect,  the  whole  gift  fails,  notwithstanding,  with  respect  ^^ 
to  others  of  the  class,  it  may  not  be  too  remote ;  for  what  the  court 
has  to  determine  is,  whether  the  class  can  take  ;  if  not,  the  court 
cannot  split  into  portions  the  general  bequest  to  the  class,  and  say, 
that  because  the  rule  of  law  forbids  the  testator's  intention  from 
operating  in  favor  of  the  whole  case,  his  bequests  shall  be  made, 
what  he  never  intended  them  to  be,  viz,  a  series  of  particular  lega- 
cies to  particular  individuals,  or  distinct  bequests,  in  each  instance, 
to  two  different  classes  ;  for  this,  in  effect,  would  be  to  make  a  new 
will  for  the  testator.  (/)  Nor  will  *  this  rule  be  varied,  even  in 
favor  of  a  person  who  is  named  by  the  testator,  and  with  respect 
to  whom,  individually,  the  bequest  is  not  too  remote,  if  he  is  men- 
tioned as  a  member  of  the  class,  with  respect  to  whom,  as  a  class, 
the  gift  is  too  remote,  (jg) 

Another  question,  closely  connected  with  these  points,  has  fre- 
quently arisen,  viz,  whether  the  terms  of  a  legacy  give   Vested 
to  the  legatee  an  absolute  and  indefeasible  interest  in  the  subject  to 
thing  bequeathed,  or  an  interest,  which,  though  vested    b^ques"''' 
in  him,  is  subject  to  an   executory  bequest  over,  on  the   o™'- 
happening  of  a  particular  event.     But  this  inquiry  will,  perhaps, 
be  more  appropriately  introduced  hereafter,  (A)  in  conjunction 
with  the  doctrine  of  conditional  legacies. 

(/)  Leake  v.  Eobinson,  2  Meriv.  363,  pendent  of  the  same  or  similar  gift  to 
390  ;  Bull  V.  Pritchard,  1  Euss.  213 ;  Vaw-  every  other  member  of  the  class,  and  can- 
dry  V.  Geddes,  1  Enss.  &  My.  203  ;  Cro-  not  be  augmented  or  diminished,  whatever 
mek  V.  Lumb,  3  Y.  &  Coll.  565  ;  Comport  he  the  number  of  the  other  members,  then 
V.  Austen,  12  Sim.  218  ;  Ker  v.  Lord  Dun-  the  gift  may  be  good  as  to  those  within 
gannon,  1  Dr.  &  W.  509 ;  Blagrove  v.  Han-  the  limits  allowed  by  law.  Storrs  v.  Ben- 
cock,  16  Sim.  371 ;  Greenwood  v.  Eoberts,  bow,  3  My.  &  K.  46  ;  3  De  G.,  M.  &  G. 
15  Beav.  92  ;  Seaman  u.  Wood,  22  Beav.  390;  Cattlin  v.  Brown,  11  Hare,  377; 
591;,  Cattlin  v.  Brown,  11  Hare,  377;  "Wilkinson  w.  Duncan,  30  Beav.  111.  See, 
Smith  V.  Smith,  L.  E.  5  Ch.  App.  342 ;  In  also,  Webster  v.  Boddington,  26  Beav.  128, 
re  Moseley's  Trusts,  L.  E.  11  Eq.  Cas.  137. 

499  ;  [Sears  v.  Putnam,  102  Mass.  5 ;  Hale  (^r)  Porter  v.  Fox,  6   Sim.  485.     See, 

V.  Hale,  L.  E.  3  Ch.  Div.  643.]    But  where  however,  James  v.  Lord  Wynford,  1   Sm. 

there  is  a  gift  or  devise  of  a  given  sum  of  &  G.  40,  and  Storrs  v.  Benbow,  3  De  G., 

money  or  property  to  each  member  of  a  M.  &  G.  390. 

class,  and  the  gift  to  each  is  wholly  inde-  (A)  Post,  1258  et  seq. 
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3.   Of  the   Lapse  of  Legacies  payable  out  of  the   Real  Ustate. 

As  to  the  legacies  payable  out  of  real  estates  only,  the  first  rule 
above  stated,  as  adopted  with  respect  to  legacies  payable  out  of 
personal  estate,  viz,  that  when  the  gift  and  the  time  of  payment 
are  distinct,  the  legacy  vests  immediately,  does  not  hold,  generally 
speaking. 

The  reason  of  this  distinction  is,  that,  in  the  civil  law,  a  *  be- 
quest to  a  person  to  be  paid  at  a  future  time,  was  held  to  confer 
on  him  a  present  right  to  .the  legacy,  notwithstanding  the  time 
of  payment  was  future ;  so  that,  immediately  on  the  testator's 
decease,  it  became,  in  the  eye  of  the  civil  law,  a  present  debt,  pay- 
able at  a  future  time.  Now,  anciently,  legatory  matters  arising 
on  personal  estate  were  solely  under  the  jurisdiction  of  the  eccle- 
siastical courts,  and  the  decisions  of  those  courts  were  regulated 
by  the  civil  law.  By  degrees  courts  of  equity  took  cognizance  of 
them,  and  with  a  view  to  uniformity  of  decision,  adopted  the  rule 
in  question,  in  respect  to  such  legacies.  But  legacies  payable  out 
of  real  estate  never  fell  within  the  cognizance  of  the  ecclesiasti- 
cal courts  ;  there  was  not,  therefore,  the  same  reason  for  applying 
this  rule  to  that  description  of  legacies ;  and,  as  it  appeared  con- 
trary to  the  favor  which  the  law  shows  to  the  owner  of  the  in- 
heritance, courts  of  equity  rejected  it  as  a  general  rule  in  respect 
to  all  such  legacies,  (i) 

The  leading  case  generally  referred  to  as  establishing  this  dis- 
tinction, is  Poulet  V.  Poulet,  or  Pawlett  v.  Pawlett.  (K)  There 
Lord  Pawlett  settled  by  deed  real  property  in  trustees  for  a  term 
of  years  in  remainder  after  his  death,  upon  trust,  after  payment 
of  his  debts,  to  pay  such  sums'  of  money  and  maintenance  for 
younger  children  as  his  lordship  should  appoint  by  will ;  and  in 
default  of  appointment  to  raise  4,000Z.  apiece  for  each  such  child, 
payable  at  twenty-one  or  marriage,  with  maintenance  in  the  inter- 
mediate time.  Lord  Pawlett  appointed  by  vnll  to  his  two  daugh- 
ters, and  only  younger  children,  Susanna  and  Vere,  4,000L  each, 
to  be  raised  and  paid  in  manner,  and  at  the  times,  and  with  the 
maintenance  prescribed  by  the  deed.     Both  daughters  survived 

(i)  Fearne  Cont.  Eem.  555,  note  by  Mr.  Wheeler,  2  Edw.  Ch.  163;  Harris  v.  Fly, 

Butler.     [See  Lyman  v.  Vanderspiegel,  1  7  Paige,  429.] 

Aiken,  280  ;  Birdsall  v.  Hewlett,  1  Paige,  (h)  2  Ventr.  366  ;  1  Vern.  204,  321 ;  1 

34 ;  Roberts  v.  Malin,  5  lud.  18 ;  Marsh  v.  Rop.  Leg.  554,  3d  ed. 
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him.  But  Vere  died  under  age,  and  unmarried,  before  any  part 
of  her  portion  could  be  raised ;  and  her  mother  was  her  admin- 
istratrix, who  claimed  her  portion.  The  question  was,  whether 
such  claim  could  be  supported,  as  Vere  *  died  under  twenty-one, 
and  unmarried.  And  the  lord  keeper  determined  in  the  negative ; 
observing  that  "the  portion  was  to  come  wholly  out  of  the  lands, 
and  the  personal  estate  no  way  subjected  or  made  liable  to  the 
payment  of  it  by  the  will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v.  Pawlett 
has  been  adopted  in  a  numerous  series  of  cases ;  (t)  and  in  con- 
formity with  the  principle  of  it,  it  has  been  further  decided,  that 
a  gift  of  interest  until  the  legacy  becomes  due  will  not  vest  the 
principal,  when  the  legacy  is  charged  on  land  ;  but  if  the  legatee 
dies  before  time  of  payment,  the  legacy  is  lost,  (to) 

But  a  difference  observable  in  the  apparent  motives  for  the 
postponement  of  legacies,  has  given  rise  to  an  extensive  exception 
from  this  general  rule  respecting  the  vesting  of  legacies  charged 
on  land.  When  a  legacy  is  bequeathed  to  a  child  on  its  attaining 
twenty-one  or  marrying,  or  on  any  other  event  personal  to  him,  the 
legacy  is  evidently  postponed  to  the  time  specified,  from  its  being 
considered  that  the  legatee  will  then  want  the  benefit  of  the  legacy. 
But  when  the  estate  is  devised  to  a  person  for  life,  and  after  his 
decease  is  charged  with  a  legacy,  the  legacy  is  evidently  post- 
poned till  the  decease  of  the  devisee  for  life,  from  its  being  in- 
compatible with  his  life  estate  that  it  should  be  raised  in  his 
lifetime,  (w-^)  The  payment  of  the  legacy  is  therefore  considered 
to  be  postponed,  in  the  first  case  from  regard  to  circumstances 
personal  to  the  legatee ;  and  in  the  second  from  regard  to  the 
circumstances  of  the  estate ;  and  it  has  been  inferred,  that  in  cases 
of  the  first  description  *  the  testator  does  not  intend  the  legatee 
shall  receive  the  legacy,  unless  the  circumstance  happens  on  which 

(/)  Smith  II.  Smith,  2  Vern.  92  ;  Yates  given  out  of  moneys  to  arise  from  the  sale 

V.  Phettiplace,  2  Vern.  416;  S.  C.  Prec.  of  land.    In  re  Hart's  Trusts,  3  De  G.  & 

Chanc.  140;  Reynish  v.  Martin,  3  Atk.  J.  195.     [See  Roberts  ti.  Brinker,  4  Dana, 

335 ;  Jennings  v.  Looks,  2  P.  Wms.  276  ;  571.] 

Duke  of  Chandos  v.  Talbot,  2  P.  "Wms.  (m)  Gawler  v.  Standerwicke,  1   Bro.  C. 

610;  Prowse  v.  Abingdon,  1   Atk.  485;  C.  106,  in  a  note  to  Green  v.  Pigot;  S.  C. 

Harrison  v.  Naylor,  8  Bro.  C.  C.   108 ;  2  Cox,  15. 

Parker  v.  Hodgson,  1   Dr.   &  Sm.  568;  (mi)  [Perry  a.  Hale,  44  N.  H.  363,  cited 

[Smith  V.  Wiseman,   6  Ired.  Eq.   540.]  and  stated  post,  1399,  note  (n) ;  Maxwell 

The  rule  is  not  to  be  applied  to  legacies  v.  McClintock,  10  Penn.  St.  237.] 
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the  testator  made  it  payable  ;  and  that  in  cases  of  the  second  de- 
scription, the  testator  intends  the  legatee  shall  receive  it  at  all 
events.  In  the  former  cases,  therefore,  it  has  been  held  that  if  the 
legatee  dies  while  the  time  of  payment  is  in  suspense,  the  legacy 
sinks  into  the  land  for  the  benefit  of  the  inheritance ;  and  in  the 
latter  cases  it  has  been  held  that  if  the  legatee  dies  during  the 
continuance  of  the  preceding  estate  or  interest,  his  personal  rep- 
resentatives will  be  entitled,  on  its  determination,  to  have  the 
legacy  raised  for  their  benefit,  (n) 

The  case  of  King  v.  Withers,  which  there  has  already  been  oc- 
casion to  state,  (o)  is  the  leading  case  by  which  this  exception  has 
been  established,  as  to  the  vesting  of  legacies  payable  out  of  the 
real  estate  at  a  future  time ;  and  the  principle  of  that  decision 
has  been  adopted  in  a  multitude  of  subsequent  cases.  (^) 

So  the  rule  in  question  is  always  liable  to  the  operation  of 
the  more  general  and  powerful  rule,  namely,  that  the  intention  of 
the  testator,  to  be  gathered  from  the  words  of  the  wiU,  must  pre- 
vail, (g') 

It  must  be  further  observed,  with  respect  to  this  general  *  rule, 
that  it  may  clearly  be  controlled  by  a  direction  in  the  will  that 
the  legacy  should  vest  on  the  testator's  death.  Thus,  in  a  modern 
case,  (r)  the  testator  gave  legacies  charged  on  his  real  estate  to 
his  two  daughters,  "  the  same  to  vest  in  them  immediately  on  my 
deaths  but  to  be  paid  on  their  attaining  the  ages  of  twenty-one 
years,  and  the  interest  thereof  in  the  mean  time  to  be  applied  to 

(n)  Fearne  Cont.  Rem.   557,  note  by  the  notes ;  Walker  v.  Main,  1  Jac.  &  W. 

Mr.  Butler;  [Fuller  v.  Winthrop,  3  Allen,  17  ;  Watkins  v.  Cheek,  2  Sim.  &  Stu.  199 ; 

60;  Young  v.  Stover,  37  Penn.  St.  105.]  Poole  v.  Terry,  4  Sim.  294;  Murkin  v. 

(o)  ArO^,  887.  Phillipson,  3  My.  &  K.  257  ;  Goulbourn  v. 

(p)  Godwin  v.  Munday,  1  Bro.  C.  C.  Brooks,  2  Y.  &  Coll.  539;  Salisbury  v. 

191,  and  the  cases  in  the  notes  thereto ;  Petty,  3  Hare,  86,  90,  91 ;  Evans  a.  Scott, 

Hutchins  v.  Foy,   Com.  Rep.  716,   723;  1  H.  L.  Cas.  43,  57  ;  Remnant  jj.  Hood,  27 

Lowther  v.  Condon,  2  Atk.  128 ;  Emes  v.  Beav.  74  ;  2  De  G.,  F.  &  J.  396,  [410, 411 ; 

Hancock,  2  Atk.  507  ;  Sherman  v.  Collins,  Eldridge  v.  Eldridge,  9  Cush.  516  ;  Stone 

3  Atk.  319;  Hodgson  !;.  Rawson,  1  Ves.  v.  Massey,   2    Yeates,   363;    Bowker    v. 

sen.  44;  Tunstall  i/.  Brachen,  Ambl.  1 67 ;  Bowker,   9   Cush.  520;   Fuller  v.   Win- 

S.  C.  1  Bro.  C.  C.  124,  note  to  Dawson  v.  throp,  3  Allen,  51,  60,  61 ;   O'Bryne  v. 

Killett;   Embrey  v.  Martin,  Ambl.  230;  O'Bryne,  9  Md.  512.] 
Manning  v.  Herbert,  Ambl.  575 ;  Jeale  v.        (g)  Brown  v.  Wooler,  2  Y.  &  Coll.  C. 

Titckener,  Ambl.  703  ;  S.  C.  1  Bro.  C.  C.  C.  134,  138;  [Stone  v.  Massey,  2  Yeates, 

120,  in  a  note ;  Clark  v.  Ross,  2  Dick.  529 ;  363.] 

S.  C.  1  Bro.  C.  C.  120,  note ;  Dawson  v.        (r)  Watkins  «.  Cheek,  2  Sim;  &  Stu. 

Killett,  1  Bro.  C.  C.  119,  and  the  cases  in  199. 
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their  maintenance  and  education."  The  daughters  both  died  in- 
fants ;  and  it  was  contended  that  the  legacies,  as  against  the  real 
estate,  must  sink  for  the  benefit  of  the  devisee.  But  Sir  John 
Leach  V.  C.  held  that  this  was  prevented  by  the  express  direc- 
tion that  the  legacies  should  vest  on  the  death  of  the  testator ; 
and,  therefore,  that  the  personal  representatives  of  the  daughters 
were  entitled  to  the  legacies. 

4.   Of  the   Lapse   of  Legacies   charged   on   a   Mixed   Fund   of 
Realty  and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed  fund, 
that  is,  both  on  real  and  personal  estate.  In  that  case,  the  per- 
sonal estate  is  considered  to  be  the  primary  fund,  and  the  real  es- 
tate to  be  the  auxiliary  fund  for  the  payment  of  the  legacies,  (s) 
So  far  as  the  personal  fund  will  extend  to  pay  them,  the  case  is 
governed  by  the  same  rules  as  if  the  legacies  were  payable  out  of 
personal  estate  only  ;  and  so  far  as  the  real  estate  must  be  resorted 
io  for  the  payment  of  the  legacies,  the  case  is  governed  by  the 
same  rules  as  if  they  were  charged  on  the  real  estate  only,  (f) 

Thus,  in  The  Duke  of  Chandos  v.  Talbot,  (u)  Sir  T.  Doleman 
bequeathed  to  his  nephew  Thomas  500?.  payable  at  the  age  of 
twenty-five.  He  also  devised  his  real  estates  to  trustees,  charged 
with  the  payments  of  debts  arid  legacies.  Thomas,  having  sur- 
vived the  testator,  died  at  the  age  of  *  sixteen.  From  the  state  of 
the  real  and  personal  assets,  it  became  necessary  for  the  court  to 
determine  whether  all  or  what  proportion  of  the  500Z.  was  to  be 
paid,  regard  being  had  to  the  circumstance  of  the  legatee  not  hav- 
ing lived  to  the  age  of  twenty-five.  And  the  court  decided,  that 
so  much  of  the  legacy  as  was  to  affect  the  real  estate,  failed  by 
the  death  of  Thomas  under  twenty-five ;  and  that  such  part  of  it 
as  the  personal  estate  was  sufficient  to  answer,  vested  in  the  lega- 
tee, and  was  transmissible  to  his  personal  representatives.  Lord 
King  observed,  upon  this  occasion,  that  there  was  no  difference 
where  the  real  as  well  as  the  personal  estate  was  charged  ;  for  in 
such  case,  so  far  as  the  executor  or  administrator  of  the  legatee 
claimed  out  of  the  latter  fund,  he  should  succeed,  according  to  the 
rule  of  the  ecclesiastical  court,  in  which  those  things  were  deter- 

(s)  See  post,  pt.  iv.  bk.  i.  ch.  ii.  §  i.  (u)  2  P.  Wms.  601 ;  1  Rop.  Leg.  557, 

(t)  Fearne  Cont.  Rem.   557,  note  by    3d  ed. 
Butler. 
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minable,  even  although  the  infant  legatee  died  before  the  time  of 
payment ;  but  that  so  far  as  the  legacy  was  charged  upon  the 
land,  so  far  should  it,  upon  the  legatee  dying  before  the  money 
became  payable,  sink  ;  and  this  being  the  rule  which  had  of  late 
universally  prevailed,  whether  the  legatee  were  a  child  or  a  stran- 
ger, it  would  be  of  the  most  dangerous  consequence,  and  disturb  a 
great  deal  of  property,  to  break  into  it.  (x) 

So  in  Prowse  v.  Abingdon,  («/)  Mr.  Compton,  after  directing 
his  trustees  and  executors  to  sell  part  of  his  real  estate,  towards 
satisfaction  of  debts,  and  to  stand  seised  of  the  rest  upon  trust,  by 
the  means  mentioned  in  his  will,  to  pay  all  his  debts  and  legacies, 
remainder  to  the  use  of  Mrs.  Abingdon  for  life,  &c.  gave  to  his 
nephew  Thomas  Prowse  a  legacy  of  500L  to  be  paid  at  twenty-one 
or  marriage.  Thomas  never  married,  and  died  under  twenty-one ; 
and  it  became  necessary  to  resort  to  the  real  fund,  charged  with 
debts  and  legacies,  for  payment  of  the  legacy  of  500Z.  if  the  ad- 
ministrator of  Thomas  were  entitled  to  receive  it,  notwithstanding 
the  death  of  the  latter  during  infancy.  But  *Lord  Hardwicke 
was  of  opinion  against  the  claim,  upon  the  principle  that,  as 
Thomas  died  under  twenty-one,  he  did  not  take  a  vested  interest 
in  the  money,  so  far  as  concerned  the  real  estate,  (s) 

In  concluding  the  general  inquiry  into  the  doctrines  by  which  it 
Effect  of  is  ascertainable  whether  the  legacies  are  vested  or  con- 
tor's  de-  tingent,  it  may  be  proper  to  consider  the  question  which 
tha"a^eg-  '•A.vi&QS  On  wiUs  in  which  the  testator  expressly  declares 
shaiinotbe  *^-'^*'  ^^^  legacies  given  by  it  shall  or  shall  not  be  vested 
vested  at  a   at  or  until  a  particular  period.     In  such  cases  the  word 

particular  n  ,,  i        i  ,.  «. 

period.  "vested  has  been  frequently  construed  in  a  sense  differ- 
ent from  its  strictly  legal  meaning.  Thus  it  has  been  sometime 
regarded  as  meaning  "  transmissible,"  (a)  sometimes  as  meaning 

(x)  See,  also,  In  re  Hudson's  Trusts,  1  atee,  is  no  ground  for  holding  the  leg- 

Dru.  6,  coram,  Sugden  C.  of  Ireland.  acy  contingent.    Sweet  v.  Chase,  2  Comst. 

{y)  1  Atk.  482.  [See  Puller  v.  Win-  73 ;  2  N.  Y.  73.  See  Marsh  v.  Wheeler, 
throp,  3  Allen,  51 ;  Patterson  w.  Hawthorn,  2  Edw.  Ch.  156;  Fairly  v.  Kline,  3 
12  Serg.  &R.  114;  Tucker  d.  Ball,  1  Barb.  N.  J.  (Law)  754;  Estate  of  Sebastin,  4 
94 ;  Sharpsteen  v.  Tillou,  3  Cowen,  651.  Phil.  (Penn.)  236  ;  Tazewell  o.  Smith,  1 
The  fact  that  the  amount  of  the  legacy  Rand.  313;  Post  v.  Hoover,  30  Barb.  312 ; 
is  directed  to  be  raised  by  the  sale  of  the  Tucker  v.  Ball,  supra;  Sharpsteen  u.  Til- 
real  estate,  the  use  of  which  is  given  dnr-  lou,  supra.} 
ing  life  to  the  legatee,  thus  making  the  (z)  See  1  Rop.  Leg.  558,  3d  ed. 
legacy  payable  after  the  death  of  the  leg-        (o)  5  De  G.  &  Sm.  198. 
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"  vesting  in  possession,"  or  "  payable  ; "  (J)  sometimes  as  meaning 
"  indefeasible."  (e)  But  the  distinct  and  definite  meaning  which 
the  word  legally  bears  must  be  attributed  to  it  in  construing  the 
will  in  which  it  is  contained,  unless  there  is  evidence  from  the 
context  that  the  testator  did  not  mean  to  affix  that  meaning  to  the 
expression.  (cZ) 

*  SECTION  VI. 

Of  Legacies  on  Conditions. 

In  the  preceding  section  one  sort  of  conditional  legacy  has  been 
considered ;  viz,  where  the  condition  is  that  the  legatee  shall  be 
alive  at  a  particular  period.  It  is  now  proposed  to  treat  of  this 
species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  existence 
depends  upon  the  happening,  or  not  happening,  of  some  uncertain 
event,  by  which  it  is  either  to  take  place  or  to  be  defeated,  (e) 

No  precise  form  of  words  is  necessary  in  order  to  create  condi- 
tions in  wills  ;  (e^)  but  whenever  it  clearly  appears  that  it  was  the 


(ft)  Sillick  V.  Booth,  1  Y.  &  Coll.  C.  C. 
121 ;  King  v.  CuUen,  2  De  G.  &  Sm.  252  ; 
Barnet  v.  Barnet,  29  Beav.  239.  So  the 
word  "  entitled  "  may  mean  "  entitled  in 
possession,"  i.  e.  entitled  to  payment. 
Jopp  V.  Wood,  28  Beav.  53 ;  affirmed,  2 
DeG.,  J.  &  Sm.  323.  See  Greenhalgh  v. 
Bates,  L.  K.  2  P.  &  D.  47. 

(c)  Berkeley  v.  Swinburne,  16  Sim. 
275 ;  Taylor  v.  Frobisher,  5  De  G.  &  Sm. 
191;  Pool  V.  Bott,  11  Hare,  33;  In  re 
Thatcher's  Trust,  26  Beav.  365,  368. 

(d)  Glanvill  v.  Glanvill,  2  Mer.  38;  In 
re  Thruston's  WiU,  17  Sim.  21  ;  In  re 
Blakemore's  Settlement,  20  Beav.  214; 
In  re  Morse's  Trust,  21  Beav.  174  ;  Row- 
land V.  Tawney,  26  Beav.  67 ;  Re  Thatch- 
er's Trusts,  26  Beav.  365 ;  Re  Arnold's 
Estate,  33  Beav.  163 ;  Richardson  v.  Power, 
19  C.  B.  N.  S.  780. 

(e)  1  Rop.  Leg.  645,  3(1  ed. 

(el)  [See  Wheeler  v.  Walker,  2  Conn. 
196 ;  Tower's  Appropriation,  9  Watts  & 
S.  103;  Fox  V.  Phelps,  17  Wend.  393; 
Hapgood  V.  Houghton,  22  Pick.  480.  A 
devise  of  land,  "  for  the  purpose  of  build- 
ing a  school-house  for  the  use  of  a  school, 
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provided  it  be  built "  on  a  certain  site, 
is  on  a  condition  subsequent.  Hayden  ». 
Stoughton,  5  Pick.  528.  So  of  a  devise 
of  lands  to  a  town,  to  use  and  improve 
forever,  and  not  to  be  sold,  but  rented  out, 
and  the  rents  applied  to  the  ministry  of 
the  town.  Brigham  v.  Shattuck,  10  Pick. 
309  ;  The  Second  Congregational  Society 
in  Hopkinton  v.  The  First  Congregational 
Society  in  Hopkinton,  14  N.  H.  315.  A 
legacy  to  a  church  and  society  "  so  long  as 
they  maintain  their  present  essential  doc- 
trines and  principles  of  faith  and  practice," 
which  were  then  Unitarian,  is  on  a  con- 
dition subsequent,  and  is  forfeited  by  a 
change  to  a,  Trinitarian  system  of  faith 
and  practice.  Princeton  v.  Adams,  10 
Cush.  129.  For  other  instances  of  condi- 
tions subsequent,  see  Marwick  v.  Andrews, 
25  Maine,  525 ;  Brown  v.  Concord,  33  N. 
H.  285 ;  Merrill  v.  Emery,  10  Pick.  507. 
Where  there  is  a  general  devise,  in  words 
importing  a  present  interest,  in  a  wiU, 
making  no  other  disposition  of  the  prop- 
erty, on  a  condition  that  may  be  performed 
at  any  time,  the  condition  is  subsequent. 
Finlay  v.  King,  3  Peters,  376,  377.] 
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testator's  intent  to  make  a  condition,  that  intent  shall  be  carried 
into  effect.  (/) 

In  the  case  of  Tatersall  v.  Howell,  (g^  a  legacy  was  given  pro- 
vided the  legatee  changed  his  course  of  life  and  gave  up  all  low 
company  and  frequenting  public  houses.  And  Sir  W.  Grant  held 
that  this  was  a  condition  such  as  the  court  would  carry  into  effect, 
and  directed  the  master  to  inquire  whether  the  legatee  had  dis- 
continued to  frequent  public  houses,  keeping  low  company, 
&c.  (^1) 

Conditions  are  subject  to  the  well-known  division  into  condi- 
tions precedent  and  conditions  subsequent.  When  a 
tionTprel  Condition  is  of  the  former  sort,  the  legatee  has  no  vested 
sSbse-"'  interest  till  the  condition  is  performed ;  (c/^)  when  it  is 
quent:  ^f  ^j^g  latter,  the  interest  of  the  legatee  vests  in  the, first 
instance,  subject  to  be  divested  by  the  non-performance  or  breach 
of  the  condition.  (A)  It  has  been  lately  held  that  a  contingent 
*  gift  or  interest  has  a  real  existence,  capable,  as  much  as  a  vested 
interest  or  estate,  of  being  operated  upon  by  a  condition  subse- 
quent, and  being  made  to  cease  and  determine,  (i) 

For  example,  in  the  instances  already  adduced  of  con- 
tingent legacies,  the  endurance  of  the  life  of  the  legatee 

(/)  lb.;  Godolph. pt. 3,  c.  4,  s.  4 ;  Egg  Strong,  26  Miss.  116;   Worman  v.  Tea 

V.  Derey,  10  Beav.  444.  garden,  2  Ohio  N.  S.  380  ;  Underbill  v. 

{g)  2  Meriv.  26.   But  see  Maud  v.  Maud,  The  Saratoga  &  Wash.  R.  K.  20  Barb. 

27  Beav.  615.  455  ;  Rogan  v.  Walker,  1  Wise.  527  ;  Mar- 

{g^  [See  Huckabee  w.  Swoope,  20  Ala.  tin  v.   Ballou,   13  Barb.  119;    Wells  v. 

491 ;  Dustan   v.  Dustan,    1   Paige,  509 ;  Smith,  2    Edw.    Ch.    78 ;    Campbell    v. 

Finlay  u.  King,  3  Peters,  346.]  McDonald,   10  Watts,  179  ;    Hapgood  v. 

(j2)  [See  Burns  v.  Clark,  37  Barb.  496  ;  Houghton,  22  Pick.  480 ;  Tower's  Appro- 

Vanhornew.  Dorrance,  2  Dallas,  304,  317.]  priation,  9  Watts  &  S.  103.     When  a  will 

(A)  See  the  authorities  cited  by  Man-  imports  to  vest  a  present  interest  in  the 

ning,  Serjt.,  arguendo,  in  Wynne  v.  Wynne,  devisee,  it  is  to  be  so  construed  that  any 

2  M.  &  Gr.  14  et  seq.;    [Finlay  v.  King,  condition  in  the  same  shall  be  held  subse- 

3  Peters,  346.]  Every  condition  by  the  quent  and  not  precedent.  Bell  County  v. 
civil  law  suspends  the  legacy ;  so  that  a  Alexander,  22  Texas,  350.  A  devise  upon 
condition  subsequent  by  the  civil  law  is  of  condition  that  the  devisee  shall  "  comply 
the  nature  of  a  condition  precedent  at  com-  with  what  is  enjoined  upon  him  in  this 
mon  law.  Harvy  v.  Aston,  Com.  Rep.  will,"  is  prima  facie  upon  condition  that 
738.  [It  is  a  well  established  rule  of  con-  the  devisee  shall  also  comply  with  what 
struction  of  wills,  that  no  form  of  words  may  be  enjoined  upon  him  in  any  codi- 
will  constitute  a,  condition  precedent,  cil  to  the  will.  Tilden  v.  Tilden,  13 
when  the  intention  of  the  testator,  to  be  Gray,  103.] 

collected  from  every  part  of  the  will,  (i)  Egerton  v.  Lord  Brownlow,  4  H.  L. 
clearly  indicates  a  diiferent  purpose.  Stark  Cas.  I.  But  see  Clavering  v.  EUiston,  7 
V    Smiley,  25  Maine,  201 ;    Bennett  v.    H.  L.  Cas.  707,  725. 
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till  the  period  specified,  was  a  condition  precedent  to  the  legacy 
vesting  in  him;  and  since,  by  reason  of  his  death,  he  failed  to 
perforin  the  condition,  he  never  acquired  any  vested  interest. 

For  an  example  of  a  condition  subsequent  may  be  mentioned 
the  case  of  Nicholls  v.  Osborn,  (k)  where  the  testator     , 

subsequent: 

bequeathed  the  surplus   of  his  personal  estate  to  his 
niece,  about  the  age  of  seventeen,  to  be  paid  to  her  at  the  age  of 
twenty-one  ;  and  if  she  should  die  before  twenty-one  or  marriage, 
then  over.     And  it  was  held  that  the  surplus  vested  in  the  niece, 
and  that  the  bequest  over  was  on  a  condition  subsequent. 

So  in  Gray  v.  Garman,  (?)  there  was  a  gift  by  a  testator  of  his 
real  and  personal  estate  to  his  wife  for  her  life,  and  the  residue  to 
be  divided  equally  among  her  brothers  and  sisters  ;  and  in  case 
any  of  them  should  be  dead,  at  the  time  of  her  decease,  leaving 
issue,  such  issue  to  stand  in  their  parents'  place.  And  it  was  held 
that  each  of  the  brothers  and  sisters,  who  survived  the  testator, 
took  vested  interests  in  their  shares,  subject  to  be  divested  in  the 
event  of  his  or  her  death,  leaving  issue,  in  the  lifetime  of  the 
widow.  Consequently,  that  the  brothers  and  sisters  who  died, 
without  issue,  in  her  lifetime  were  entitled  to  share  in  the  residue ; 
inasmuch  as  the  event  had  not  happened  on  which  their  vested 
interest  was  liable  to  be  divested,  (m) 

*  It  may  be  observed  that  the  tendency  in  modern  times  has 
been  to  depart  from  the  strict  interpretation  adopted  in   conditions 
earlier  periods  of  our  law,  when  these  matters  were  con-  subse- 

^  _  '  quent 

sidered  only  with  reference  to  common  law,  and  that  considered 
where  the  language  of  the  will  and  the  intention  of  the  imposed 
testator  admit  of  it,  these  bequests  "  on  condition  "  are  as  condi-*° 
to  be  considered  as  imposing  a  trust,  and  not  as  condi-  '"'°'" 
tions  which  shall  take  the  property  out  of  the  legatee,  if  he  does 
not  comply  with  them,  (w) 

It  is  fully  established  as  a  general  rule,  that  a  bequest  to  any 
person,  "and  in  case  of  his  death  "  to  another,  is  an  ab-  Bequest  to 
solute  gift  to  the  first  legatee,  if  he  survives  the  testator ;    >■  in  case 

(k)  2P.  "Wms.  419.  &  W.   89,    115;    Simraouds   v.    Cock,  29 

(l)  2  Hare,  268.  Beav.  455,  and  the  cases  cited,  joosi,  1273, 

(m)  See,  also,  accord.  Salisbury  v.  Petty,  1274  ;  [Raney  v.  Heath,  2  Patt.  &  H.  218  ; 

3  Hare,  86,  and  for  farther  instances  of  Foster  v.  Wick,  1 7  Ohio,  250.] 

vested  legacies  subject  to  be  divested  on  a        (n)  Wright  D.  Wilkin,  2  B.  &  S.  232, 

subsequent  event,  see  Heron  v.  Stokes,  2  252. 

Dr.  &  W.  190;  Kimberley  v.  Tew,  4  Dr. 
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"f  ^^„  and  this,  whatever  be  the  form  of  expression,  as  "  if  he 
another.  die,"  "  should  he  happen  to  die,"  "  in  case  death  should 
happen  to  him,"  and  so  forth.  The  event  here  contemplated 
being  so  inevitable  that  it  cannot  be  deemed  a  contingency, 
the  courts  have  held  that  something  else  must  be  intended  than 
merely  to  provide  for  the  case  of  the  legatee  dying  at  some  time 
or  other ;  and  have  said  that  they  will  rather  suppose  the  testator 
to  have  contemplated  and  provided  for  the  case  of  the  legatee 
dying  in  his  own  lifetime  ;  and  so  have  read  those  words  as  if  they 
had  been  "in  case  of  his  death  during  the  testator's  lifetime;" 
in  which  event  alone  they  have  allowed  the  bequest  over  to  take 
effect,  (o)     But  in  the  case  of  an  immediate  bequest  to  any  per- 


(o)  Hinckley  v.  Simmons,  4  Ves.  1 60 ; 
King  V.  Taylor,  5  Ves.  806 ;  Turner  v. 
Moor,  6  Ves.  557 ;  Cambridge  v.  Rous,  8 
Ves.  12;  Webster  v.  Hale,  8  Ves.  410; 
Ommaney  v.  Bevan,  18  Ves.  291 ;  Slade  v. 
Milner,  4  Mpdd.  129 ;  Home  v.  Pillans,  2 
My.  &  K.  20,  21 ;  Origan  v.  Baines,  7  Sim. 
40  ;  Clarke  v.  Lubbock,  1  Y.  &  Coll.  C.  C. 
492 ;  Salisbury  v.  Petty,  3  Hare,  86,  93  ; 
In  re  More's  Trust,  1,0  Hare,  171  ;  Ed- 
wards V.  Edwards,  15  Beav.  357  ;  Cooper 
i7.  Cooper,  1  Kay  &  J.  658,  661 ;  Schenk  v. 
Agnew,  4  Kay  &  J.  405 ;  Bowers  v.  Bow- 
ers, X.  E.  8  Eq.  Cas.  283  ;  In  re  Hill's 
Trusts,  L.  K.  12  Eq.  Cas.  302  ;  [Briggs  v. 
Shaw,  9  Allen,  516;  Crossman  v.  Field, 
119  Mass.  170,  172.  Where  a  bequest  is 
made  to  a  person,  with  a  gift  over  in  case 
of  his  death,  a  question  arises  whether  the 
testator  uses  the  words  "in  case  of,"  in 
the  sense  of  at  ox  from,  and  thereby  as  re- 
strictive of  the  prior  bequest  to  a  life  in- 
terest, i.  e.  as  introducing  a  gift  to  take 
effect  on  the  decease  of  a  prior  legatee  un- 
der all  circumstances,  or  with  a  view  to 
create  a  bequest  in  defeasance  of  or  in 
substitution  for  the  prior  one,  in  the  event 
of  the  death  of  the  legatee  in  some  con- 
tingency. The  difficulty  in  such  cases 
arises  from  the  testator  having  applied 
terms  of  contingency  to  an  event  of  all 
others  the  most  certain  and  inevitable, 
and  to  satisfy  which  terms  it  is  necessary 
to  connect  with  death  some  circumstance 
in  association  with  which  it  is  contingent ; 


that  circumstance  naturally  is  the  time  of 
its  happening ;  and  such  time,  where  the 
bequest  is  immediate  (t .  e.  in  possession ), 
necessarily  is  the  death  of  the  testator, 
there  being  no  other  period  to  which  the 
words  can  be  referred.  2  Jarman  (3d 
Eng.  ed.),  703.  Hence  it  has  become  an 
established  rule,  that  where  the  bequest  is 
simply  to  A.,  and  in  case  of  his  death,  or 
if  he  die,  to  B.,  A.  surviving  the  testator 
takes  absolutely.  Lowfield  v.  Stoneham, 
2  Stra.  1261 ;  Northey  v.  Barbage,  Free. 
Ch.  471 ;  Hinckley  v.  Simmons,  4  Ves. 
160;  King  v.  Taylor,  5  Ves.  806  ;  Turner 
V.  Moor,  6  Ves.  556  ;  Cambridge  v.  Rous, 
8  Ves.  12;  Webster  v.  Hale,  8  Ves.  410; 
Ommaney  v.  Bevan,  1 8  Ves.  291 ;  Wright 
V.  Stephens,  4  B,  &  Aid.  574.  But  see  Bil- 
lings V.  Sandom,  1  Bro.  C.  C.  393  ;  Now- 
lan  o.  Nelligan,  1  Bro.  C.  C.  489  ;  Lord 
Douglas  V.  Chalmer,  2  Ves.  jr.  501 ;  Chal- 
mers V.  Stonil,  1  Ves.  &  B.  222.  The  case 
of  Trotter  v.  Williams,  Free.  Ch.  78  ;  2  Eq. 
Ca.  Ah.  344,  pi.  2,  appears  to  have  carried 
this  construction  to  a  great  length.  J.  S. 
bequeathed  to  A.  5001.,  to  B.  500^,  and  in 
like  manner  gave  5001.  apiece  to  five 
others,  and  if  any  died,  then  her  legacy, 
and  also  the  residue  of  his  personal  estate, 
to  go  to  such  of  them  as  should  be  then 
living,  equally  to  be  divided  between  them 
all.  The  court  held  that  these  words  re- 
ferred to  a  dying  before  the  testator,  so 
that  the  death  of  any  of  the  legatees  after 
would  not  carry  it  to  the  survivors.    The 
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son,  "  and  in  case  of  his  death  without  children "  to  another,  it 
has  been  held,  that  if  at  any  time,  whether  before  or  after  the 


word  "then"  seemed  to  prevent  some 
difficulty  in  the  way  of  the  constrnction 
adopted  in  this  case.  It  followed  imme- 
diately after  the  reference  to  the  death  of 
the  legatees,  and  might  with  great  plausi- 
bility have  been  held  to  refer  to  that  event, 
whenever  it  might  happen ;  for  a  testator 
could  hardly  intend  to  make  existence  at 
a  period  anterior  to  his  own  death,  a  neces- 
sary qualification  of  a  legatee.  This  case 
exhibits  the  extreme  point  to  which  the 
construction  in  question  has  been  carried. 
2  Jarman  (3d  Eng.  ed.),  704.  The  rule 
has  been  held  to  apply  where,  after  a  gift 
to  several,  there  was  a  bequest  over  "in 
case  of  the  death  of  either  in  the  lifetime  of 
the  others  or  other ; "  on  the  ground  that 
the  additional  words  did  not  make  the 
event  of  death  more  contingent ;  it  being 
a  certainty  that  one  must  die  in  the  life- 
time of  the  other.  Howard  v.  Howard, 
21  Beav.  550.  But  see  Underwood  v. 
"Wing,  4  De  G.,  M.  &  G.  659.  There  are, 
however,  a  few  cases  of  immediate  be- 
quests in  which  the  words  under  consider- 
ation have  been  construed  to  refer  to  death 
at  any  time,  and  not  to  the  contingent 
event  of  death  in  the  lifetime  of  the  testa- 
tor ;  but  in  each  there  seems  to  have  been 
some  circumstance,  evincing  an  intention 
to  use  the  words  in  that  rather  than  in 
the  ordinary  sense.  Thus  the  circum- 
stance of  the  testator  having  bequeathed 
other  property  to  the  same  person,  to  be 
"  at  her  own  disposal,"  has  been  consid- 
ered to  indicate  that  the  testator  had  a 
diiferent  intention  in  the  instance  in  ques- 
tion. 2  Jarman  (3d  Eng.  ed.),  704.  In 
Billings  u.  Sandom,  1  Bro.  C.  C.  393,  the 
testator  being  at  Gibraltar,  bequeathed  to 
his  sister  A.  (who  was  in  England),  1,000Z., 
and  in  case  of  her  demise,  he  gave  to  B. 
800^.,  and  to  C.  2001.  And  he  bequeathed 
unto  A.,  whom  he  left  executrix,  whatever 
goods,  chattels,  and  money  should  be  due 
to  him  at  the  time  of  his  decease,  "  to  be 
disposed  of  as  he  should  think  proper." 
Lord  Thurlow  said  the  testator  intended 


to  give  a  share  of  his  bounty  to  his  sister, 
and  also  to  the  others.  The  word  "  and  " 
implied  this ;  therefore  she  should  take  it 
for  life,  and  then  they  should  take  it.  As 
to  the  residuary  devise,  he  meant  that  she 
should  take  that  unfettered,  at  her  own  dis- 
posal, but  the  other  fettered  by  the  gift  over. 
This  case  has  been  referred  to  by  Sir  W. 
Grant  in  Cambridge  v.  Rous,  8  Ves.  22,  as 
decided  upon  the  contrast  afforded  by  the 
residuary  clause.  In  Nowlan  «.  Nelligan, 
1  Bro.  C.  C.  489,  the  bequest  was  in  these 
words:  "I  give  and  devise  unto  my  be- 
loved wife  H.  N.  all  my  real  and  personal 
estate ;  I  make  no  provision  expressly  for 
my  dear  daughter,  knowing  that  it  is  my 
dear  wife's  happiness,  as  well  as  mine,  to 
see  her  comfortably  provided  for  j  bvi  in 
case  of  death  happening  to  my  said  wife,  in 
that  case  I  hereby  request  my  friends  S. 
and  H.  to  take  care  of  and  manage  to  the 
best  advantage  for  my  daughter  H.  all 
and  whatsoever  I  may  die  possessed  of." 
Lord  Thurlow  said  it  was  impossible  to 
tell  with  precision  what  was  the  testa- 
tor's meaning,  but  he  thought  it  too  much 
to  determine,  that,  in  case  of  death  hap- 
pening, meant  dying  in  the  husband's  (i. 
e.  testator's)  lifetime ;  that  therefore  the 
meaning  must  be  supposed  to  be  in  the 
event  of  her  death  whenever  it  should  hap- 
pen. Of  this  case  Sir  W.  Grant  has  said  : 
"  It  was  evident  that  some  benefit  was  in- 
tended for  the  daughter,  but  it  was  doubt- 
ful, as  the  extent  was  not  clearly  expressed, 
whether  it  could  be  made  effectual  by  im- 
posing a  trust  upon  the  will  (qmere  wife  ?). 
Some  benefit,  however,  was  evidently  in- 
tended for  the  daughter,  and  none  could 
be  assured  to  her  except  by  limiting  her 
mother  to  an  interest  for  life."  These 
cases  show,  that  in  the  opinion  of  Lord 
Thurlow,  very  slight  circumstances  suf- 
fice to  make  the  words  under  considera- 
tion refer  to  death  at  any  period ;  but  no 
case  has,  perhaps,  gone  so  far  in  adopting 
this  construction  as  Lord  Douglas  v. 
Chalmer,  2  Ves.  jr.  501,  where  a  testatrix 
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death  of  the  testator,  the  legatee  dies  without  leaving  a  child,  the 
*  gift  over  takes  effect ;  for  the  event  spoken  of  is  not  a  certain 


bequeathed  her  residuary  'personal  estate 
for  and  to  the  use  and  behoof  of  her  daugh- 
ter Frances,  Lady  D.,  and  tn  case  of  her  de- 
cease to  the  use  and  behoof  of  her  (Lady 
D.'s)_  children,  share  and  share  alike,  to 
■whom  her  said  trustees  and  executors 
were  to  account  for  and  pay  over  and  as- 
sign the  said  residue.  By  a  codicil,  the 
testatrix  gave  a  ring  to  her  daughter  Lady 
D.,  and  her  wearing  apparel  to  A.,orif  A. 
should  he  dead  before  her,  then  over.  Lord 
Loughborough  treated  the  notion,  that  the 
testatrix  intended  to  provide  for  the  event 
of  Lady  D.  dying  in  her  lifetime  as  con- 
trary to  the  natural  import  of  the  words, 
and  the  distinction  between  the  expression 
used,  and  at  or  from  her  decease,  as  too 
subtle.  He  also  relied  upon  the  bequest  of 
the  ring  in  the  codicil,  which  he  observed 
was  inconsistent  with  the  supposition  of 
her  taking  the  whole  interest  in  the  resi- 
due ;  but,  if  she  took  it  for  life  only,  was 
very  natural.  And  his  lordship  observed, 
that,  under  the  circumstances  which  had 
happened,  there  was  no  other  way  by 
which  the  testatrix's  bounty  could  reach 
the  children  but  by  giving  to  Lady  D.  for 
life,  and  the  capital  to  the  children.  The 
reliance  which  was  placed  on  these  circum- 
stances shows  that  Lord  Loughborough 
did  not  intend  to  controvert  the  general 
rule,  which  is  still  more  apparent  from  his 
subsequent  decision  in  Hinckley  o.  Sim- 
mons, 4  Ves.  160,  where  a  bequest  of  all 
the  testatrix's  "fortune"  to  A.,  and  in 
case  of  her  death  to  B.,  was  held  to  confer 
an  absolute  interest  in  A.,  surviving  the 
testatrix.  And  this  has  been  followed  by 
several  other  decisions.  It  might  seem, 
perhaps,  that  Lord  Douglas  v,  Chalmer, 
supra,  goes  to  establish  an  exception  to 
the  construction  in  question,  where  the 
first  gift  is  to  the  parents  and  the  second 
to  the  children ;  but  this  hypothesis  is  not 
only  unsound  in  principle,  but  is  contra- 
dicted by  subsequent  authority.  2  Jar- 
man  (3d  Eng.  ed.),  706.  Thus,  in  Web- 
ster V.  Hale,  8  Ves.  411,  where  the  testator 
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bequeathed  certain  stock  for  the  use,  ex- 
clusive right,  and  property  of  his  sister  C, 
hut  should  she  happen  to  die,  then  to  her 
children ;  and  the  testator  also  bequeathed 
to  his  sister  H.  certain  stock,  and  in  case 
of  her  death  to  be  divided  among  her  chil- 
dren. Sir  W.  Grant  held  that  C,  surviv- 
ing the  testator,  was  entitled  to  her  legacy 
absolutely ;  he  remarked  that  the  word 
"  but "  strengthened  this  construction, 
being  disjunctive,  and  implying  that  the 
children  were  to  take  in  an  event  different 
from  that  on  which  the  parent  was  to  take. 
The  other  bequest  to  H.,  his  honor  ob- 
served, was  in  the  very  terms  of  Lord 
Douglas  u.  Chalmer,  and,  if  that  stood 
alone,  he  should  be  bound  to  the  same 
construction ;  but  he  thought  it  sufiBciently 
clear  that  C.  was  to  take  absolutely,  and 
he  could  not  from  the  very  slight  varia- 
tion collect  a  different  intention  as  to  the 
other  sister.  It  seems,  therefore,  that  the 
master  of  the  rolls  did  not  regard  the  gift 
of  the  ring  in  Lord  Douglas  v,  Chalmer  as 
making  any  real  difference.  2  Jarman  (3d 
Eng.  ed.),  706.  The  absence  of  any  dis- 
tinction where  the  respective  bequests  are 
to  parent  and  children,  is  still  farther  evi- 
dent from  the  cases  of  Slade  v.  Milner,  4 
Madd.  144,  and  Schenk  v.  Agnew,  4  Kay 
&  J.  405,  where,  in  the  former  case,  under 
a  bequest  to  A.  "  and  in  case  of  her  death  " 
to  be  equally  divided  between  her  children. 
Sir  J.  Leach  held  that  A.,  having  sur- 
vived the  testatrix,  took  an  absolute  inter- 
est. And  it  is  of  course  equally  immate. 
rial  that  the  substituted  gift  confers  a  life 
interest  only  on  the  first  taker,  and  the 
ulterior  interest  on  a  third  person.  Crigan 
V.  Baines,  7  Sim.  40.  The  most  recent 
case,  exemplifying  the  construction  now 
under  consideration,  is  Clarke  v.  Lubbock, 
1  Y.  &  Coll.  C.  C.  492,  where  a  testator 
bequeathed  the  residue  of  his  property  to 
A.  and  B.,  the  interest  to  be  paid  for  their 
support,  but  in  the  event  of  the  death  of 
either,  the  whole  of  the  interest  to  be  paid 
to  the  survivor ;  and  on  his  or  her  demise. 
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but  a  contingent  event ;  and  it  would  be  importing  a  meaning  and 


should  they  leave  no  children,  then  oyer ; 
Sir  J.  K.  Bruce  held  that  both  A.  and  B. 
having  survived  the  testator  and  left  chil- 
dren, each  was  entitled  to  one  moiety, 
the  words  in  question  being  construed  to 
refer  to  death  in  the  testator's  lifetime. 
See  Arthur  v.  Hughes,  4  Beav.  506 ;  Du- 
hamel  v.  Ardovin,  2  Ves.  163,  where,  how- 
ever, a  testator  left  all  his  property  to  his 
son  charged  with  an  annuity  to  his  widow; 
"  but  should  the  hand  of  death  fall  on  my 
widow  and  son,"  then  over.  Lord  Cran- 
worth  held  that  the  gift  over  could  not 
have  been  intended  to  take  effect  on  an 
event  which  was  to  happen  in  the  testator's 
lifetime,  the  expression  being  "  should  the 
hand  of  death  fall  on  my  widow,''  which 
could  not  be  in  his  lifetime.  Randfleld  v. 
Eandfield,  2  De  G.  &  J.  57 ;  S.  C.  8  H.  L. 
Cas.  225.  See  Taylor  v.  Stainton,  2  Jur. 
N.  S.  634,  635.  But  although  in  the  case 
of  an  immediate  gift  it  is  generally  true 
that  a  bequest  over,  in  the  event  of  the 
death  of  the  preceding  legatee,  refers  to 
that  event  occurring  in  the  lifetime  of  the 
testator,  yet  this  construction  is  only  made 
ex  necessitate  rei,  from  the  absence  of  any 
other  period  to  which  the  words  can  be 
referred,  as  the  testator  is  not  supposed  to 
contemplate  the  event  of  himself  surviving 
the  objects  of  his  bounty;  and,  conse- 
quently, where  there  is  another  point  of 
time  to  which  such  dying  may  be  referred 
(as  obviously  is  the  case  where  the  bequest 
is  to  take  effect  in  possession  at  a  period 
subsequent  to  the  testator's  decease),  the 
words  in  question  are  considered  as  ex- 
tending to  the  event  of  the  legatee  dying 
in  the  interval  between  the  testator's  de- 
cease and  the  period  of  vesting  in  posses- 
sion. 2  Jarman  (3d  Eng.  ed.),  707,  708. 
Thus,  in  Hervey  v.  M'Laughlin,  1  Price, 
264,  where  a  testatrix  bequeathed  two  sev- 
eral %ums  of  stock  to  a  trustee,  in  trust  to 
pay  the  dividends  to  T.  for  life,  and  after 
her  death  he  gave  the  said  two  sums  to  G., 
E.  and  E.,  the  three  children  of  T.,  in 
equal  shares,  and  in  case  of  the  death  of 
either  of  them,  the  share  of  such  as  might 


die  to  go  to  and  belong  to  the  children,  or 
child,  if  but  one,  of  the  persons  so  dying. 
G.  survived  the  testatrix,  and  died  in  the 
lifetime  of  the  mother,  the  legatee  for  life ; 
and  it  was  contended  that  the  words  "  in 
case  of  the  death  "  of  the  legatees,  referred 
to  a  dying  in  the  lifetime  of  the  testatrix, 
and  therefore  that  the  children  were  not 
entitled.  But  the  court  considered  that 
the  intention  of  the  testatrix  was  to  sub- 
stitute the  children  of  those  dying  in  the 
lifetime  of  the  legatee  for  life  in  the  place 
of  their  parent,  and  that  therefore  the  par- 
ents took  vested  interest,  on  the  death 
of  the  testator,  subject  to  be  divested  in 
the  event  specified.  On  this  principle, 
too,  it  should  seem,  that,  in  the  case  of  a 
bequest  to  A.  at  the  age  of  twenty-one 
years,  and  in  the  event  of  his  death  then  over 
to  another,  the  words  would  be  construed 
to  mean,  in  the  event  of  his  dying  under 
twenty-one  at  any  time.  See  Home  v.  Pil- 
lans,  2  My.  &  K.  24.  And  where  payment 
only,  and  not  vesting,  is  postponed  to  a 
stated  period,  a  gift  over  in  these  terms  is 
referable  to  a  death  happening  at  any  time 
before  the  period  of  payment.  Thus,  in 
the  case  of  James  v.  Baker,  8  Jur.  750, 
where  a  testator  bequeathed  his  residue  to 
E.,  and  to  her  children  then  living,  the 
children  to  receive  their  several  portions 
on  their  attaining  the  age  of  twenty-one 
years ;  and  in  case  of  the  death  of  any 
other  children  then  living,  such  child's 
portion  to  go  to  any  other  child  the  said 
E.  might  have.  Sir  J.  K.  Bruce  V.  C. 
held  that  the  expression  "  in  case  of  the 
death"  meant  death  under  twenty-one, 
whenever  happening.  And  where,  in  the 
same  will,  an  immediate  legacy  is  given  to 
a  person,  or,  in  case  of  his  death,  to  his 
issue,  and  another  legacy  is  bequeathed  in 
the  same  terms,  but  subject  to  a  previous 
life  interest,  the  words  "in  case  of  his 
death"  will  be  differently  construed,  ac- 
cording as  they  are  to  be  construed  with 
reference  to  one  legacy  or  the  other,  and 
will  be  referred  in  the  one  case  to  the 
death  of  the  testator,  and,  in  the  other,  to 
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adding  words  to  the  will,  if  it  were  to  be  construed  to  import,  as 


that  of  the  tenant  for  life.  Salisbury  v. 
Petty,  3  Hare,  86.  See,  also,  Neathway 
V.  Bead,  3  De  G.,  M.  &  G.  18 ;  More's 
Trust,  10  Hare,  178  ;  Malcolm  v.  Taylor, 

2  K.  &  My.  416.  But  such  words  are  not 
confined  to  the  event  of  death  happening 
in  the  interval  between  the  testator's  de- 
cease and  the  period  of  vesting  in  posses- 
sion ;  they  apply  also  to  the  case  of  death 
happening  before  the  testator's  decease ; 
to  which  construction,  indeed,  as  such  a 
death  literally  happens  before  the  period 
of  distribution,  there  can  be  no  objection. 
Accordingly,  in  Ive  v.  King,  16  Beav.  46, 
where  a  testator  bequeathed  his  residuary 
estate  to  A.  for  life,  and  after  the  death  of 
A.  gave  one  moiety  thereof  to  five  persons 
as  tenants  in  common ;  and  in  case  of  the 
death  of  any  or  either  of  them,  then  their 
respective  shares  to  go  over,  one  of  the 
legatees  was  dead  at  the  date  of  the  will ; 
but  Sir  J.  Komilly  M.  E.  held  that  the 
gift  over  took  effect.  See  Le  Jeune  v.  Le 
Jeune,  2  Keen,  701 ;  Ashling  v.  Kuowles, 

3  Drew.  593 ;  Cambridge  v,  Rous,  25 
Beav.  417,  418.  In  a  case  (Green  v.  Bar- 
row, 10  Hare,  459)  where  a  testator  gave 
a  sum  of  money  in  trust  for  one  for  life, 
and  after  his  decease  bequeathed  part  of  it 
to  A.  and  B.  (whom  the  testator  appointed 
his  executors),  share  and  share  alike,  "for 
the  trouble  they  may  have  in  execution 
of  this  my  will.  But  in  case  of  either  of 
their  deaths,  I  give  to  the  survivor."  Sir 
W.  P.  Wood  V.  C.  thought,  that  if  the 
wiU  had  stopped  there,  death  in  the  life- 
time of  the  testator  would  have  been  the 
better  construction,  on  account  of  the  rea- 
son expressly  given  for  the  bequest  being 
the  trouble  of  executing  the  will,  which  the 
executor  would  incur  immediately  upon 
the  testator's  death.  But  the  will  went 
on,  "  and  in  case  of  both  their  deaths,  to 
the  heirs,  executors,  and  administrators  of 
such  survivor  ; "  and  the  V.  C.  held  that 
the  testator  must  be  taken  to  refer  to  the 
same  time  when  he  spoke  of  the  death  of 
both  as  when  he  spoke  of  the  death  of  ei- 
ther;  and  if  the  words  were  referred  to 


death  in  the  lifetime  of  the  testator,  the  ef- 
fect would  be  that  the  testator  gave  a  leg- 
acy to  the  representative  of  the  survivor, 
though  that  survivor  died  in  his  lifetime; 
and  the  reason  assigned  for  the  gift  alto- 
gether failed.  He  therefore  held,  though 
with  some  hesitation,  that  on  the  death 
of  one  in  the  interval  between  the  death 
of  the  testator  and  the  death  of  the  ten- 
ant for  life,  the  survivor  became  enti- 
tled. It  should  be  noticed  that  the  con- 
struction of  the  words,  "  in  case  of  the 
death,"  which  makes  them  provide  against 
the  event  of  the  legatee  dying  in  the  testa- 
tor's lifetime,  applies  only  when  the  prior 
gift  is  absolute  and  unrestricted,  and  not 
where  such  legatee  takes  a  life  interest 
only ;  for  if  a  testator  bequeaths  the  inter- 
est of  a  sum  of  money  to  A.  expressly  for 
life,  "  and  in  case  of  bis  death  "  to  B.,  the 
irresistible  inference  is,  that  these  words  are 
intended  to  refer  to  the  event  on  which  the 
prior  life  interest  will  determine,  and  that 
the  bequest  to  B.  is  meant  to  be,  not  a  sub- 
stituted but  an  ulterior  gift,  to  take  effect 
on  tbe  death  of  A.  whenever  that  event  may 
happen.  Thus,  in  the  case  of  Smart  v. 
Clark,  3  Russ.  365,  where  a  testator  gave 
to  bis  son  E.,  who  was  then  at  sea,  the  inter- 
est of  500/.  stock  in  the  five  per  cents,  dur- 
ing his  natural  life,  if  he  came  to  claim  the 
same  within  five  years  after  the  testator's 
decease  ;  but  if  he  should  die,  or  not  come 
to  claim  the  same  within  the  time  limited, 
then  he  gave  the  said  stock  to  the  children 
of  his  daughter  A.,  with  the  interest  that 
might  be  due  thereon.  E.  claimed  within 
the  five  years,  and  received  the  dividends 
until  his  death,  when  the  children  of  A, 
filed  a  bill  to  obtain  a  transfer ;  and  Sir 
J.  S.  Copley  M.  R.,  on  the  authority  of 
Billings  V.  Sandom,  1  Bro.  C.  C.  393,  held 
that  they  were  entitled.  See  Haddelsey  v. 
Adams,  22  Beav.  266.  It  is  singular  that 
the  master  of  the  rolls  did  not  advert  to 
the  circumstance  of  the  prior  bequest  be- 
ing expressly  for  life,  which  distinguished 
the  case  before  bim  from  all  that  had  been 
cited,  including  Billings  v.  Sandom  ;  which 
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a  condition  which  is  to  enable  the  bequest  over  to  take  effect,  that 
the  death  of  the  first  legatee  without  children  must  happen  before 
some  particular  period,  (p) 

Again,  if  there  is  a  bequest  to  one  for  life,  and  after  his  decease 
to  A.,  and  "  in  case  of  A.'s  death  "  to  B.,  the  contingency  is  held 


case  stands  upon  its  special  circumstances, 
and  is  only  to  be  reconciled  with  subse- 
quent authorities,  on  the  ground  that  the 
context    warranted   the    construing    the 
words,  "and  in  case  of  her  demise,"  to 
mean  at  her  demise.    2  Jarman  (3d  Eng. 
ed.),  711.     Where  the  prior  gift,  though 
not  expressly  for  life,  comprises  the  annual 
income  only  of  the  fund,  which  is  the  sub- 
ject of  the  bequest,  the  same  construction 
seems  to  prevail  as  where  the  prior  gift  is 
expressly  for  life.     Thus,  in  the  case  of 
Tilson  V.  Jones,  1  E.  &  My.  553,  where  a 
testatrix  directed  the  interest  of  certain 
stock  and  a  canal  share  to  be  equally  di- 
vided between  her  son  and  daughter,  ex- 
clusive of  any  husband;  and  in  case  of  the 
death  of  either,  then  the  whole  of  the  in- 
terest to  the   survivor;    and   if  her  sou 
should  not  be  in  England  at  the  time  of 
her  decease,  then  the  execution  of  the 
trusts,  so  far  as  they  related  to  him,  should 
be  postponed  until  his  return ;  hut  in  case 
of  his  death,  then  the  trustees  should  pay 
the  whole  of  such  interest  to  her  daughter ; 
and  in  case  of  her  death,  the  testatrix  gave 
the  whole  of  such  principal  and  interest 
between  her  niece  and  nephew ;  and  in 
case  of  their  death  before  her  son  and 
daughter,  then  she  gave  the  principal  and 
interest  at  the  deaths  of  the    son  and 
daughter  to   C.  M.     The  daughter  sur- 
vived the  son,  and  claimed  to  be  abso- 
lutely entitled ;  but  Sir  J.  Leach  M.  R. 
said  that  the  testatrix  must  be  understood 
as  if  she  had  expressed  herself  thus  :  "  I 
give  the  principal  and  interest  to  my  niece 
and  nephew,  if  they  shall  survive  my  son 
and  daughter ;  and  if  they  shall  not  sur- 
vive them,  then  to  C.  M."    She  could  not 
refer  here  to  the  death  of  her  son  and 
daughter  in  her  lifetime ;   the  daughter, 
therefore,  took  for  life  only.    Besides  this, 
the  testatrix  in  her  gift  to  her  son  and  daugh- 


ter spoke  of  the  interest  only,  but  in  the  gift 
over  she  spoke  of  the  principal  and  interest. 
Consistently  with  the  principle  of  the  two 
cases  just  stated,  it  has  been  held  that  the 
words  under  consideration  succeeding  an 
indefinite  devise  of  land,  would  (as  such  a 
devise,  if  contained  in  a  will  which  is  sub- 
ject to  the  old  English  law,  confers  only 
an  estate  for  life)  be  held  to  be  synony- 
mous with  "  after  the  death,"  and  accord- 
ingly the  estate  to  which  they  are  prefixed 
is  a  vested  remainder,  expectant  on  such 
life  estate.  Portescue  v.  Abbott,  PoUex. 
479 ;  S.  C.  T.  Jones,  73 ;  2  Jarman  (3d 
Eng.  ed.),  711,  712.  Thus,  in  the  case  of 
Bowen  v.  Scowcroft,  2  Y.  &  Coll.  640, 
where  an  undivided  share  in  lands  was 
devised  to  W.  &  B.,  and  in  case  of  their 
demise  the  testator  devised  their  respective 
shares  to  be  equally  divided  among  their 
children  or  their  lawful  heirs,  Mr.  Baron 
Alderson  was  of  opinion,  that,  as  this  was 
the  case  of  a  devise  of  land,  the  authori- 
ties relating  to  personal  estate  did  not  ap- 
ply, and  that  the  words  were  to  be  con- 
strued "  after  their  decease."  2  Jarman 
(3d  Eng.  ed.),  711,  712.] 

(p)  15  Beav.  363  ;  Allen  v.  Earthing,  12 
Nov.  1816,  coram  Leach  V.  C,  stated  in  2 
Jarman  on  Wills,  730,  3d  ed. ;  Smith  i^. 
Stewart,  4  De  G.  &  Sm.  253  ;  Gosling  v. 
Townshend,  17  Beav.  245 ;  Cooper  v. 
Cooper,  1  Kay  &  J.  658.  It  is  difficult,  if 
not  impossible,  to  reconcile  these  decisions 
with  that  of  Gee  v.  The  Mayor  of  Man- 
chester, 17  Q.  B.  737.  See,  also,  Eandfield 
V.  Randfield,  2  De  G.  &  J.  57  ;  8  H.  L. 
Cas.  225  ;  Johnson  v.  Antrobus,  21  Beav. 
556;  In  re  Anstice,  23  Beav.  135,  in 
which  last  case  Romilly  M.  R.  held  that 
where  it  was  declared  that  on  a  particular 
event  the  receipt  of  the  legatee  should  be 
a  good  discharge  for  the  legacy,  this  made 
the  case  an  exception  to  the  general  rule. 
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referable  to  the  lifetime  of  the  first  legatee ;  and  the  bequest  over 
only  takes  effect  in  case  A.  dies  during  the  continuance  of  the  life 
estate  ;  he  takes  absolutely,  if  he  survives  the  tenant  for  life,  (g') 
And  the  rule  is  the  same  if  there  is  a  bequest  to  one  for  life,  and 
after  his  decease  to  A.,  and  in  case  of  A.'s  death  without  children 
to  B.  (s)  The  principle  of  these  doctrines  is,  that  the  event  of 
which  the  testator  speaks  as  a  contingency  is  always  referable  to 
the  period  of  payment  or  distribution,  except  in  the  single  case  of 
an  immediate  bequest  to  one,  and  in  case  of  his  death  without 
children  to  another,  (f) 

*  Likewise,  a  bequest  to  A.,  when  and  if  he  attains  the  age  of 
twenty-one,  and  "in  case  of  his  death"  to  B.,  is  a  gift '  absolute 
to  A.,  unless  he  dies  under  age.  (m)  Accordingly,  in  Home  v. 
Pillans,  (w)  a  testator  bequeathed  as  follows :  "  I  give  and  be- 
queath to  my  nieces  Catherine  and  Mary,  the  sisters  of  the  said 


'  (y)  Hervey  v.  McLaughlin,  1  Price, 
264  ;  Galland  v.  Leonard,  1  Swanst.  161  ; 
Clarke  u.  Gould,  7  Sim.  197;  Whitton  v. 
•rield,  9  Beav.  368 ;  Salisbury  v.  Petty,  3 
Hare,  86,  93 ;  15  Bear.  363,  364;  Green  v. 
Barrow,  10  Hare,  459 ;  Slaney  v.  Slaney, 
33  Beav.  631,  633  ;  [Briggs  v.  Shaw,  9 
Allen,  516;  Beatty  w.  Montgomery,  6  C. 
E.  Green,  327  ;  Fulton  r. Fulton,  2  Grant's 
Cases,  28 ;  Karker's  Appeal,  60  Penn.  St. 
141  ;  Traver  v.  Schell,  20  N.  Y.  89  ;  Mur- 
phy w.  Harvey,  4,  Edw.  Ch.  131;  Dorsey 
w.  Dorsey,  9  Md.  40  ;  Hamilton  v.  Boyles, 
1  Brevard,  414  ;  Sims  u.  Conger,  39  Miss. 
234.] 

(s)  Galland  v.  Leonard,  1  Swanst.  161  ;^ 
Da  Costa  v.  Kew,  3  Russ.  360 ;  Edwards 
V.  Edwards,  15  Beav.  357.  See,  also, 
Davenport  v.  Bishop,  2  Y.  &  Coll.  C.  C. 
463 ;  Barker  v.  Cocks,  6  Beav.  82  ;  [Dunn 
V.  Sargent,  101  Mass.  336.] 

(t)  Edwards  v.  Edwards,  15  Beav.  364 ; 
Beckton  v.  Barton,  27  Beav.  99  ;  Boletho 
V.  Hillyer,  34  Beav.  180;  Dean  v.  Hand- 
ley,  2  Hemm.  &  M.  626.  See,  also.  Re 
Allen's  Estate,  3  Drew.  380;  [Dunn  n. 
Sargent,  101  Mass.  336.  The  words,  "  in 
the  event  of  her  decease,  I  do  then  give," 
do  not  express  a  contingency  which  may 
or  may  not  happen,  but  an  event  which  is 
sure  to  arrive,  sooner  or  later ;  and  define 
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not  the  time  when  the  remaindermen  are 
to  be  ascertained,  or  when  their  titles  are 
to  begin,  but  when  they  are  to  receive  the 
possession,  use,  and  enjoyment  of  their 
shares.  Pike  k.  Stephenson,  99  Mass. 
188,  190;  Brown  </.  Lawrence,  3  Cush. 
390  ;  Wight  v.  Shaw,  5  Cush.  56 ;  White  v. 
Curtis,  12  Gray,  54 ;  Womrath  v.  McCor- 
mick,  51  Penn.  St.  504  ;  Doe  v.  Consldine, 
6  Wallace,  458  ;  ante,  1232,  note  (c).  A  tes- 
tatrix devised  and  bequeathed  her  separate 
estate  to  her  husband  for  life,  and  after 
his  death  to  be  divided  amongst  her  five 
children,  and  if  any  of  her  children  should 
die  without  issue,  that  then  that  child's 
share  should  be  divided  among  the  chil- 
dren then  living  ;  but  if  any  child  should 
die  leaving  issue,  that  issue  should  take  its 
parent's  share.  The  five  children  of  the 
testatrix  all  survived  the  tenant  for  life ; 
and  it  was  held  that  the  estate  was,  at  the 
death  of  the  tenant  for  life,  to  be  divided 
between  the  five  children  absolutely.  Oli- 
vant  V.  Wright,  1  Ch.  Div.  346.  The 
cases  of  O'Mahoney  v.  Burdett,  L.  R.  7 
H.  L.  388,  and  Ingram  v.  Soutten,  L.  R.  7 
H.  L.  408  ;  Didlake  v.  Hooper,  Gilm.  (Va.) 
194;  Dunn  v.  Bray,  1  Call  (Va.),  338; 
Betheaw.  Smith,  40  Ala.  415.] 

(u)  2  My.  &  K.  24. 

(v)  2  My.  &  K.  15. 
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David  and  John  Home,  the  sum  of  2,000Z.  sterling  each,  when 
and  if  they  should  attain  their  ages  of  twenty-one  years,  and 
which  said  legacies  to  my  said  two  nieces  I  give  to  them  for  their 
and  each  of  their  own  sole  and  separate  use,  free  from  the  debts 
or  control  of  their  or  either  of  their  husbands ;  and  in  case  of  the 
death  of  my  said  nieces  or  either  of  them  leaving  children  or  a 
child,  I  give  and  bequeath  the  share  or  shares  of  such  of  my  said 
nieces  or  niece  so  dying,  unto  their  or  her  respective  children  or 
child."  Sir  John  Leach  M.  R.  held  that  the  interest  taken  by 
each  of  the  testator's  nieces  in  the  2,000Z.  legacy  did  not  become 
absolute  on  their  respectively  attaining  the  age  of  twenty-one, 
but  continued  to  be  subject  to  an  executory  bequest  over,  in  the 
event  of  their  leaving  children  living  at  their  death.  But  this 
decision  was  reversed  by  Lord  Brougham  on  appeal.  And  his 
lordshijJ  held  (pronouncing  a  very  elaborate  judgment,  in  which 
he  cited  and  commented  on  all  the  preceding  authorities),  that  the 
nieces  of  the  testator  took  an  absolute  interest  in  their  legacies  of 
2,000Z.  upon  attaining  the  age  of  twenty-one  respectively,  (x) 

It  is,  however,  plain  that  these  general  rules  cease  to  be  appli- 
cable where  it  appears,  from  the  whole  of  the  will,  that  their  ap- 
plication would  frustrate  the  intention  of  the  *  testator,  (y)  Thus, 
in  Child  v.  Giblett,  (z)  a  testator  bequeathed  the  residue  of  his  es- 
tate to  his  daughters  Selina  and  Elizabeth,  in  equal  proportions  ; 
and  "  in  case  of  the  death  of  either,"  the  whole  to  the  survivor  of 
them  ;  and  in  the  event  of  their  marrying  and  having  children, 
then  to  the  child  or  children  of  them,  or  the  survivor  of  them,  if 
they  should  attain  the  age  of  twenty-one  years ;  but  if  not,  then 
among  the  children  of  Paul  Giblett.  The  daughters  both  sur- 
vived the  testator.  Elizabeth  died  without  having  been  married, 
and  bequeathed  the  whole  of  _  her  property  to  Selina.  The  ques- 
tion was  whether  Selina  was  entitled  to  an  absolute  interest  in  the 
residuary  property  of  her  father.     And  Sir  John  Leach  M.  R. 

(x)  This  decision  is  commented  on  by  further,  Eandfield  v.  Eandfield,  8  H.  L. 

Mr.  Jarman  in  his  .  treatise  on  Wills,  vol.  Cas.  225  ;  Clark  w.  Henry,  L.  E.  11  Eq. 

2,  p.  738,  3d  ed.    But  in  Edwards  v.  Ed-  Cas.  222  ;  L.  E.  6  Ch.  App.  588  ;    [In  re 

wards,  15  Beav.  365,  Eomilly  M.  E.  said  Bowling's  Trusts,  L.  E.  14  Eq.  463,  466.] 

that  the  case  did  not  present  to  his  mind  (y)  Ee  Adam's  Trusts,  11  Jur.  N.  S. 

the  difficulties  which  appear  to  have  sug-  961 ;  Milner  v.  Milner,  34  Beav.  276 ; 

geated  themselves  to  that  gentleman.   See,  Smith  v.  Spencer,  6  De  G.,  M.  &  G.  631, 

also,  the  observations  of  Wood  V.  C.  in  634,  by  Lord  Cranworth. 

Cooper  V.  Cooper,  1  Kay  &  J.  664.     See,  (z)  3  My.  &  K.  71. 
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held  that  she  was  not  so  entitled,  but  that  the  bequest  to  her  con- 
tinued subject  to  the  executory  bequest  over,  in  favor  of  Paul  Gib- 
lett's  children.  And  his  honor  observed,  that  the  testator  could 
not  possibly  have  intended  that  the  children  of  Paul  Giblett  should 
take  in  the  event  of  a  marriage  of  his  daughters  and  their  death 
without  issue  in  his  lifetime,  and  that  they  should  not  take  in  the 
event  of  a  marriage  of  his  daughters  and  their  dying  without 
children  after  his  decease,  (a) 


(a)  See,  also,  Billings  w.  Sandom,  iBro. 
C.  C.  393 ;  Nowlan  v.  Nelligan,  1  Bro.  C. 
C.  489 ;  Douglas  v.  Chalmer,  2  Ves.  jr. 
501 ;  Ex  pane  Hunter,  3  Y.  &  Coll.  610  ; 
Brotherton  v.  Bury,  1 8  Beav.  65.  [It  is 
somewhat  hazardous,  Mr.  Jarman  says,  in 
the  state  of  the  authorities,  to  lay  down 
any  general  rule  on  the  subject,  but  it  will 
commonly  he  found,  it  is  conceived,  that 
where  the  context  is  silent,  the  words  re- 
ferring to  the  death  of  the  prior  legatee, 
in  connection  with  some  collateral  event, 
apply  to  the  contingency  happening  as 
well  after  as  before  the  death  of  the  testa- 
tor. Allen  V.  Farthing,  2  Madd.  310 ;  2 
Jarman  (3d  Eng.  ed.),  730  ;  Child  v.  Gib- 
lett, 3  My.  &  K.  71 ;  Smith  v.  Stewart,  4 
De  G.  &  S.  252 ;  Gawler  v.  Cadby,  Jac. 
346 ;  Gosling  v.  Townshend,  17  Beav. 
245 ;  Johnston  v.  Antrobus,  21  Beav.  566  ; 
Varley  v.  Winn,  2  Kay  &  J.  705.  Some- 
times, however,  it  happens  that  a  demise 
in  fee  simple  is  followed  by  alternative 
limitations  over,  which  collectively  provide 
for  the  event  of  the  death  of  the  devisee, 
under  all  possible  circumstances.  In  such 
a  case,  the  words  of  contingency  are  read 
as'applying  exclusively  to  the  happening 
of  the  event  in  the  testator's  lifetime,  in 
order  to  avoid  repugnancy,  inasmuch  as 
the  alternative  limitations,  if  not  so  quali- 
fied and  restricted  in  construction,  would 
reduce  the  prior  devise  in  fee  to  an  estate 
for  life.  Clayton  v.  Lowe,  5  B.  &  Aid. 
636;  Gee  U.Manchester,  17  Q.  B.  737; 
Woodburne  v.  Woodburne,  23  L.  J.  Ch. 
336  ;  Johnston  v.  Antrobus,  21  Beav.  556. 
Where,  however,  the  gift,  which  precedes 
the  alternative  gifts  over,  is  not  (as  in  the 
last  case)  absolute  and  unqualified,  but  is 


so  framed  as  to  admit  of  its  being,  without 
inconsistency  or  violence,  restricted  to  a 
life  interest,  the  ground  for  the  construc- 
tion adopted  in  these  cases  failing,  the  gift 
in  question  is  held  to  confer  a  life  interest 
only,  there  being  no  reason  why  the  fullest 
scope  should  not  be  given  to  the  several 
alternative  gifts  over.  See  Miles  v.  Clark, 
1  Keen,  92  ;  Tilson  v.  Jones,  1  E.  &  My. 
553  ;  Cooper  v.  Cooper,  1  Kay  &  J.  658  ; 
Rogers  v.  Waterhouse,  4  Drew.  329 ;  2 
Jarman  (3d  Eng.  ed.)  734.  But  although 
the  general  rule  may  be  to  allow  the  gift 
over  to  take  effect  upon  the  happening  of 
the  contingency  after  the  testator's  death, 
yet  it  is  no  longer  applicable  when  the 
testator  has  used  expressions  which  denote 
a  different  intention ;  and  there  are  many 
cases  of  this  description.  Re  Anstice,  23 
Beav.  135.  The  cases  in  which  the  court 
has  departed  from  the  general  rule,  show 
that  it  is  only  where  there  is  a  total  ab- 
sence of  any  expression  in  the  will  by 
which  the  event  can  be  referred  to  another 
and  earlier  period  that  it  will  be  held  to 
be  suspended  during  the  whole  life  of  the 
primary  legatee.  The  court  is  always 
anxious  to  find  expressions  to  set  the  leg- 
acy free  from  a  continuing  possibility  of 
defeasance.  2  Jarman  (3d  Eng.  ed.),  735. 
See  Ware  v.  Watson,  7  De  G.,  M.  &  G. 
248 ;  Bowers  v.  Bowers,  L.  R.  5  Ch.  Ap. 
244.  In  all  the  preceding  cases  it  will  be 
observed,  that  the  gift  to  the  person  on 
whose  death,  under  the  circumstances  de- 
scribed, the  substituted  gift  was  to  arise, 
was  immediate,  i.  e.  to  take  effect  in  pos- 
session ;  so  that  the  court  was  placed  in 
the  alternative  of  construing  the  words 
either  as  applying  exclusively  to  death  in 
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With  respect  to  conditions  precedent,  which  are  impossible,  a 
diffierent  rule  is  applicable  to  bequests  of  personal  prop-  Impossible 
erty  from  that  which  is  prevalent  respecting  devises  of  precedent: 


the  lifetime  of  the  testator,  or  as  extend- 
ing to  death  at  any  time,  the  will  supply- 
ing no  other  period  to  which  the  words 
could  be  referred ;  but  where  the  two  con- 
current or  alternate  gifts  are  preceded  by 
a  life  or  other  partial  interest,  or  the  en- 
joyment under  them  is  otherwise  post- 
poned, the  way  is  open  to  a  third  construc- 
tion, namely,  that  of  applying  the  words 
in  question  to  the  event  of  death  occurring 
before  the  period  of  possession  or  distribu- 
tion. In  such  case,  the  original  legatee, 
surviving  that  period,  becomes  absolutely 
entitled.  An  example  of  this  construction 
is  afforded  by  the  case  of  Da  Costa  u.  Keir, 
3  Kuss.  360;  a  question  of  this  nature 
arose  also  in  Galland  u.  Leonard,  1  Swanst. 
161.  So  in  Barker  v.  Cocks,  6  Beav.  82; 
Home  d.  Pillans,  2  My.  &  K.  15.  See 
Hervey  v.  M'Lauchlin,  1  Price,  264  ;  and 
the  comments  upon  the  above  cases,  2  Jar- 
man  (3d  Eng.  ed.),  736-738.  See,  also, 
Garey  v.  Whittingham,  5  Beav.  268; 
Davenport  v.  Bishopp,  2  Y.  &  Coll.  C.  C. 
463 ;  Edwards  v.  Edwards,  15  Beav.  357 ; 
Walker's  Trust,  16  Jur.  702  ;  Johnson  v. 
Cope,  17  Beav.  561 ;  Be  Allen's  Estate,  3 
Drew.  380 ;  Randfield  v.  Eandfield,  30  L. 
J.  Ch.  182,  per  Lord  Kingsdown ;  2  De  G. 
&  J.  57  ;  S.  C.  8  H.  L.  Cas.  225 ;  Andrew 
V.  Lord,  6  Jur.  N.  S.  865.  But  see  Benn 
v.  Dixon,  16  Sim.  21  ;  Cotton  v.  Cotton, 
23  L.  J.  Ch.  489  ;  Smith  v.  Spencer,  6  De 
G.,  M.  &  G.  631.  Again,  in  the  case  of 
Monteith  v.  Nicholson,  2  Keen,  719,  where 
a  testator  gave  his  personal  estate  to  his 
brothers  and  sisters  living  at  his  decease, 
their  executors,  administrators,  and  assigns, 
as  tenants  in  common,  and  declared  that, 
if  any  of  them  should  die  in  his  lifetime  or 
afterwards,  without  leaving  lawful  issue,  the 
share  or  shares  of  him,  her,  or  them  so 
dying  should  go  to  and  be  equally  divided 
amongst  the  survivor  or  survivors  of  them  ; 
and  if  any  of  them  should  die  in  his  lifetime 
or  afterwards  leaving  issue,  the  share  or 
shares  of  him,  her,  or  them  so  dying  should 


go  to  and  be  equally  divided  amongst  such 
issue,  such  child  or  children  taking  their 
parents'  share.  "And,  moreover,  I  de- 
clare it  to  be  my  will,  that  none  of  the 
legatees,  under  this  my  will,  shall  be  en- 
titled to  any  bequest  until  they  severally 
attain  the  age  of  twenty-one  years."  It 
was  contended  that  the  brothers  and  sis- 
ters took  only  Kfe  interests,  which  was 
equivalent  to  saying  that  the  property 
would  go  over  at  whatever  time  either  of 
the  contemplated  contingencies  might 
happen ;  but  it  was  held  by  Lord  Lang- 
dale  M.  E.  that  the  interest  of  the  lega- 
tees became  indefeasible  on  their  attaining 
the  age  of  twenty-one  years.  The  same 
rule  of  construction  is  applicable  to  the 
case  of  a  devise  of  real  estate  ;  Edwards  v. 
Edwards,  15  Beav.  357  ;  and  the  inference 
to  be  drawn  from  the  authorities  is,  that 
the  contingency  is  always  referable  to  the 
period  of  payment  or  distribution.  2  Jar- 
man  (3d  Eng.  ed.),  738,  739.  And  here  it 
will  be  convenient  to  notice  the  frequently 
occurring  point  of  construction  arising  on 
the  word  "  payable,"  in  such  a  case  as  the 
following  :  A  money  fund  is  given  to  a 
person  for  life,  and,  after  his  decease,  to 
his  children  at  majority  or  marriage,  with 
a  gift  over  in  the  event  of  any  of  the  .ob- 
jects dying  before  their  shares  became  ;)aj/- 
able.  In  such  cases  it  becomes  a  question 
whether  the  word  "payable"  is  to  be  con- 
sidered as  referring  to  the  age  or  marriage 
(or  any  other  such  circumstance  affecting 
the  personal  situation  of  the  legatee),  on  the 
arrival  or  happening  of  which  the  shares 
are  made  "  payable,"  or  to  the  actual 
period  of  distribution;  in  other  words 
whether  the  shares  vest  absolutely  at  the 
majority  or  marriage  of  the  legatees,  in 
the  lifetime  of  the  legatee  for  life ;  or 
whether  the  vesting  is  postponed  to  the 
period  of  such  majority  or  marriage,  and 
the  death  of  the  legatee  for  life.  As  the  lat- 
ter construction  exposes  the  legatees  to 
the  risk  of  losing  the  testator's  provision 
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realty.     By  the  common  law  of  England,  if  a  condition  precedent 
is  impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise 


in  the  event  of  their  dying  in  the  lifetime 
of  the  legatee  for  life,  although  thej  may 
hare  reached  adult  or  even  advanced  age, 
and  may  have  left  descendants,  however 
numerous,  the  courts  have  strongly  in- 
clined to  hold  the  word  "  payable  "  to  re- 
fer to  the  majority  or  marriage  of  the 
legatees,  especially  if  the  testator  stood 
towards  the  legatees  in  the  parental  rela- 
tion. In  wills,  the  point,  like  all  others, 
depends  solely  upon  the  intention  to  be 
collected  from  the  context ;  and  the  cases 
will  be  found  to  present  instances  of  the 
vesting  being  held  to  take  place  at  major- 
ity, or  at  majority  or  marriage  (as  the  case 
may  be),  in  the  lifetime  of  the  legatee  for 
life,  or  to  be  further  suspended  until  the 
period  of  actual  distribution,  according  as 
the  language  of  the  will,  was  deemed  to 
admit  or  to  exclude  the  more  eligible  and 
convenient  construction.  Salisbury  v. 
Lambe,  1  Eden,  465 ;  Hallifax  v.  Wilson, 
16  Ves.  168 ;  Walker  v.  Main,  1  J.  &  W. 
1  ;  Schenck  v.  Legh,  9  Ves.  300  ;  Jones  v. 
Jones,  13  Sim.  561 ;  Re  Yates's  Trust,  16 
Jur.  78 ;  21  L.  J.  Ch.  281 ;  and  see  the 
comments  on  these  cases  in  2  Jarman  (3d 
Eng.  ed.),  739-742,  where  Mr.  Jarman 
adds :  In  this  state  of  the  authorities  it 
seems  not  to  be  too  much  to  say  that  the 
word  "  payable,"  or  the  like,  occurring  in 
the  executory  bequests  under  considera- 
tion, is  held  to  apply  to  the  age  or  mar- 
riage of  the  legatee,  and  not  to  the  period 
of  the  death  of  the  legatee  for  life,  unless 
the  latter  is  shown  by  the  context  to  be  in- 
tended by  the  testator.  And  the  construc- 
tion would  not  be  varied  by  the  accident 
of  the  legatee  for  life  dying  before  the 
majority  or  marriage  of  the  legatee  in  re- 
mainder, whose  interest,  therefore,  would 
remain  liable  to  defeasance  during  minor- 
ity or  until  marriage.  See  Williams  v. 
Clark,  4  De  G.  &  S.  475.  But  if  the  gift 
in  remainder  after  the  death  of  the  tenant 
for  life  be  absolute,  and  not  at  a  time 
fixed  with  reference  to  the  age  or  marriage 
of  the  legatee  in  remainder,  then  the  word 


"  payable "  will  be  held  to  refer  to  the 
death  of  the  tenant  for  life  whom  the  lega- 
tee in  remainder  must  survive  in  order  to 
take.  Creswick  v.  Gaskell,  16  Beav.  577. 
See,  also,  Crowder  v.  Stone,  3  Euss.  217. 
The  only  other  alternative  would  be  to 
consider  that  it  was  intended  to  prevent  a 
lapse,  a  construction  which  the  courts  do 
not  readily  adopt.  2  Jarman  (3d  Eng. 
ed.),  743.  Again,  if  the  original  bequest 
be  to  such  children  only  as  survive  the 
the  tenant  for  life,  or  be  liable  to  defeas- 
ance by  death  in  his  lifetime,  a  gift  over 
in  the  event  of  the  legatees'  dying  before 
their  shares  became  payable,  will  take 
effect  if  none  of  the  legatees  survive  the 
tenant  for  life,  although  the  will  expressly 
directs  payment  at  the  age  of  twenty-one, 
and  the  legatees  have  attained  that  age. 
There  is  then  no  room  to  doubt ;  and  no 
construction  which  may  be  put  upon  the 
word  "  payable  "  can  enlarge  the  prior  be- 
quest. And  this  was  decided  in  a  case 
where  in  another  part  of  the  wiU  the  word 
"  payable ''  clearly  referred  to  the  age  of 
the  legatees,  it  being  provided  in  a  clause 
following  immediately  after  the  direction 
to  pay  at  twenty-one  or  marriage,  that  the 
interest  of  the  respective  shares  should  be 
applied  towards  the  maintenance  of  the 
legatees  until  their  respective  shares  be- 
came payable.  Bielefield  v.  Record,  2  Sim. 
354.  See  Jeflfery  u.  Jeflfery,  17  Sim.  26; 
Farrer  v.  Barker,  9  Hare,  737  ;  Hind  v. 
Selby,  22  Beav.  373.  And  the  testator 
may  have  removed  all  doubt  of  his  having 
used  the  word  in  its  ordinary  sense,  by  as- 
sociating itwith  a  context  which  precludes 
the  construction  which  refers  it  to  the  per- 
sonal qualification  of  the  legatee.  2  Jar- 
man (3d  Eng.  ed.),  743  ;  Bright  v.  Rowe,  3 
My.  &  K.  316.  Of  course,  where  there  is 
no  previous  life  interest  and  the  legacy  is 
made  payable  at  a  particular  time,  with  a 
gift  over  in  case  of  death  before  the  legacy 
becomes  payable,  the  word  "  payable  "  is 
held  to  refer  to  the  time  specified  and 
not  to  the  death  of  the  testator.    Wood- 
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will  be  void.  (6)     But  by  the  civil  law,  which  on  this  subject  has 
been  adopted  by  the  courts  of  equity,  (e)  when  a  condition  prece- 


burne  v.  Woodburne,  3  De,G.  &  S.  643; 
Jenkins  v.  Jenkins,  Bell's  Supp.  to  Ves. 
264.  But  if  no  such  time  is  specified  and 
the  gift  be  immediate  (i.  e.  in  possession), 
the  word  can  only  have  reference  to  the 
death  of  the  testator.  Cort  u.  Winder,  1 
Coll.  320.  The  words  "entitled  to  the  re- 
ceipt "  correspond  exactly  with  the  word 
"  payable,"  the  one  expression  regarding 
the  right  of  the  legatee,  the  other  the  duty 
of  the  executor  or  trustee.  A  correspond- 
ing construction  must,  therefore,  be  made 
of  those  words.  Hayward  v.  James,  29 
L.  J.  Ch.  822  ;  6  Jar.  N.  S.  689.  But  a 
gift  over  in  case  the  legatee  should  die 
"  before  receiving  his  legacy  "  is  more  diffi- 
cult to  deal  with ;  though  in  this  case  also 
the  courts  exhibit  a  reluctance  to  suppose 
that  the  testator  meant  to  require  an  act- 
ual receipt  of  the  legacy,  and  therefore 
postpone  indefinitely  its  absolute  vesting. 
Eammell  v.  Gillow,  9  Jur.  704.  See,  also, 
Hutcheon  v.  Mannington,  1  Ves.  jr.  366  ; 
Dodgson's  Trust,  1  Drew.  440 ;  Girdle- 
stone  V.  Creed,  10  Hare,  487 ;  Re  Ar- 
rowsmith's  Trusts,  29  L.  J.  Ch.  775; 
30  L.  J.  Ch.  148;  6  Jur.  N.  S.  1232; 
7  Jur.  N.  S.  9;  2  De  G.,  F.  &  J.  474. 
A  legatee  may  often  be  said  to  be  "  en- 
titled "  to  a,  legacy  which  is  not  yet 
"payable;"  and  therefore  a  gift  over  in 
case  a  legatee  should  die  before  he  is 
"  entitled,"  may  not  deprive  him  of  the 
legacy  where  a  gift  over,  in  case  of  his 
death  before  it  became  "  payable,*'  would 
do  so.  Commissioners  of  Charitable  Do- 
nations V.  Cotter,  I  Dr.  &  Wal.  615 ;  1  Dr. 
&  W.  498 ;  Henderson  v.  Kennicot,  2 
De  G.  &  S.  492  ;  Try  v.  Lord  Sherborne, 
3  Sim.  243 ;  Jopp  u.  Wood,  29  L.  J.  Ch. 
406 ;  Doe  v.  Prigg,  8  B.  &  C.  231.  And 
even  where  the  gift  over  is  not  thus  ex- 
pressly connected  with  the  former  bequest. 


but  is  limited  to  take  effect  indefinitely  on 
the  death  without  issue  of  the  prior  leg- 
atee, the  inclination  of  the  courts  is  still 
to  confine  the  operation  of  the  gift  over 
to  the  period  previous  to  the  legatee's  ma- 
jority, and  any  other  clause  in  the  will 
aiding  this  construction  is  eagerly  laid 
hold  of.  See  Bouverie  v.  Bouverie,  2  Phill. 
349  ;  Vulliamy  v.  Huskisson,  3  Y.  &  Coll. 
80;  Wheable  v.  Withers,  16  Sim.  505; 
Woodburne  v.  Woodburne,  3  De  G.  &  S. 
643  ;  Tribe  v.  Newland,  5  De  G.  &  S.  236 ; 
Brotherton  v.  Bury,  18  Beav.  65  ;  Glynw. 
Glyn,  26  L.  J.  Ch.  409;  3  Jur.  N.  S.  179. 
In  these  cases  the  courts  have  confined 
themselves  to  construing  the  will,  though 
construing  it  in  a  large  sense.  But  there 
exist  cases  in  which  it  may  seem  that  in 
the  eagerness  to  carry  out  the  testator's 
supposed  intention,  too  little  weight  has 
been  allowed  to  the  actual  words  he  has 
made  use  of.  See  Maitland  a.  Chalie,  6 
Madd.  243 ;  Casamajor  u.  Strode,  8  Jur. 
14;  Gibbons  v.  Langdon,  6  Sim.  260; 
Lord  Sonde's  Will,  2  Sm.  &  Gif.  416;  2 
Jarman  (3d  Eng.  ed.),  747,  748;  Ee 
Thompson's  Trusts,  5  De  G.  &  S.  667 ; 
Kennedy  v.  Sedgwick,  3  Kay  &  J.  540. 
A  distinction  is  to  be  taken  between  cases 
where  the  interests  of  the  children  become 
vested  during  the  lifetime  of  the  parent, 
and  those  where  the  interests  of  the  chil- 
dren are  not  to  vest  till  the  death  of  the 
parent.  See  Bythesea  v.  Bythesea,  22 
L.  J.  Ch.  1004 ;  Sheffield  v.  Kennett,  27 
Beav.  207  ;  4  De  G.  &  J.  593  ;  Wilson  v. 
Mount,  19  Beav.  292  ;  Heath's  Settlement, 
23  Beav.  193  ;  2  Jarman  (3d  Eng.  ed.), 
749,  750.  In  Boulton  v.  Beard,  3  De  G., 
M.  &  G.  608,  it  appeared  that  the  testa- 
trix bequeathed  her  residuary  estate  upon 
trust  for  her  sister  for  life,  and  after  the 
sister's  death  to  pay,  divide,  and  apply  the 


(6)  Co.  Lit.  206  b;  Roundel  v.  Currer, 
2  Bro.  C.  C.  73 ;  [Martin  v.  Ballou,  13 
Barb.  119;  Bellows  J.  in  George  v.  George, 
47  N.  H.  45 ;  Vanhome  v.  Dorrancc,  2 


Dallas,  317  ;  Taylor  t.  Mason,  9  Wheat. 
350.] 

(c)  Lowthery.  Cavendish,  1  Eden,  116, 
117. 
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dent  to  the  vesting  of  a  legacy  is  impossible,  the  bequest  is  single, 
i.  e.  discharged  of  the  condition ;  *  and  the  legatee  will  be  enti- 
tled as  if  the  legacy  were  unconditional.  ((?) 

If  indeed  the  impossibility  of  the  condition  were  unknown  to 
the  testator,  as  where  a  legacy  is  given  on  condition  the  legatee 
marries  the  testator's  daughter,  who  happens  to  be  then  dead ;  or 
where  the  impossibility  arises  from  a  subsequent  act  of  God,  as  if 
she  be  living  at  the  date  of  the  will,  but  dies  before  the  marriage 
can  be  solemnized ;  the  impracticability  of  the  performance  will 
be  a  bar  to  the  claim  of  the  legatee ;  (e)  in  cases,  at  least,  such 
as  those  mentioned,  where  the  performance  of  the  condition  ap- 
pears to  be  the  motive  of  the  bequest. 

Where  a  condition  subsequent  is  impossible,  it  is  the  doctrine 
Impossible    as  well  of  the  common  law  as  of  the  civil,  that  the  con- 

conditions         .... 

subsequent,    dition  is  void,  and  the  legacy  single  and  absolute.  (/) 

With  regard  to  conditions  precedent  which  are  illegal,  if  per- 
liiegai         formance  requires  an  act  which  is  malum  in  se,  as  to  kill 

conditions        ,,  t  •      i 

precedent:  A.,  burn  his  housc.  Or  the  like,  then  both  by  the  com- 
mon and  civil  law,  not  only  the  condition  but  the  bequest  itself 
is  void.  (^)  But  where  the  illegality  consists  merely  in  the  per- 
formance of  the  condition  being  against  a  rule  or  the  policy  of 
the  law,  there  (although  by  the  common  law  the  devise  as  well  as 
the  condition  is  equally  void  as  if  there  existed,  malum  in  se),  by 

trust  fund  in  manner  following,  i.  e.  one  (e)  Swinb.  pt.  4,  s.  6,pl.  8, 14  ;  Lowther 

tenth  to  or  for  the  use  of  R.   H.,  and  v.  Cavendish,  1  Eden,  116,  117. 

another  one  tenth  to  or  for  the  use  of  C.  R.,  (/)    Co.  Lit.  206  a,  b;   Lowther  o. 

for  their  respective  lives,  and  in  case  either  Cavendish,  Ambl.  358 ;  S.  C.  1  Eden,  99 ; 

of  them  should  die  in  the  lifetime  of  the  Thomas  v.  Howell,  1  Salk.  170 ;  Harvy  v. 

tenant  for  life  or  afterwards,  leaving  law-  Aston,  Com.  Rep.  738 ;  Aislabie  v.  Rice, 

ful  issue,  then  the  testatrix  directed  that  3  Madd.  256 ;    Burchett  v.  Woolward, 

the  part  of  him  or  her  so  dying  leaving  Turn.  &  Russ.  442 ;  Walker  v.  Walker,  2 

lawful  issue  should  go  to  and  be  equally  De  G.,  F.  &  J.  255  ;  [4  Kent,  130;  Mai^ 

divided  among  his  or  her  children  as  they  tin  u.  Ballou,  13  Barb.   119;  George  v. 

should  attaia  twenty-one  ;  and  it  was  held  George,  47  N.  H.  27 ;  post,  1288,  note  (a); 

that  a  child  of  C.  R.,  who  survived  the  2  Story  Eq.  Jur.  §  1304  et  seq.     See  Tay- 

tenant  for  life  and  attained  twenty-one,  lor  u.  Sutton,  15  Geo.  103  ;  Mosely  w.  Ba- 

but  died  in  the  lifetime  of  C.  E.,  took  a  ker,  2  Sneed,  362.    As  to  when  a  condl- 

vested  interest.    See  Neathway  v.  Reed,  3  tion  is  to  be  regarded  as  impossible,  see  2 

De  G.,  M.  &  G.  (Am.  ed.)  18,  and  23,  and  Story  Eq.  Jur.  §  1305.] 

notes  and  cases  cited;  In   re   Watson's  {g)  Swinb.  pt.  4,  s.  6,  pi.  16,  and  the 

Trusts,  L.  R.  10  Eq.  Cas.  38.]  note  in  Powell's  ed. ;  1  Rop.  Leg.  653,  3d 

(d)  Swinb.  pt.  4,  s.  6,  pi.  2,  3 ;   Harvy  ed. ;  [Marshall  C.  J.  in  Taylor  v.  Mason, 

V.  Aston,  Com.  Rep.  738.  9  Wheat.  350 ;  Bellows  J.  in  George  v. 


[1264] 


George,  47  N.  H.  45.] 
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the  civil  law,  the  condition  only  is  void,  and  the  bequest  single  and 
good.  (Ji)  Thus,  where  the  testator  bequeathed  to  his  niece  21.  a 
month  if  she  lived  with  her  husband,  and  bl.  month  if  she  lived 
from  him,  Lord  Northington  was  of  opinion  that  she  was  entitled 
to  the  *  bl.  a  month  payment ;  for  the  condition  being  contra  bonos 
mores,  the  bequest  was  single.  («') 

Where  the  performance  of  a  condition  subsequent  is  illegal, 
then,  as  well  at  the  common  law,  as  by  the  civil  law   illegal 

'  .  .         .  .  T      conditions 

adopted  in  the  courts  of  equity,  the  condition  is  void,  subse^ent. 
and  bequest  freed  from  it,  as  though  it  has  been  given  uncon- 
ditionally. (^) 

On  the  same  principle,  an  original  vested  gift  shall  not  be  qual- 
ified by  a  subsequent  gift  engrafted  on  it,  which  the  law  will  not 
allow  to  take  effect ;  as  by  a  gift  over  which  is  void  by  reason  of 
being  too  remote.  (1}  And  the  rule  is  general,  that  an  absolute 
interest  is  not  to  be  taken  away  by  a  gift  over,  unless  that  gift 
over  may  itself  take  effect,  (m) 

[h]  Swinb.  pt.  i,  3.  6,  pi.  16  ;  Harvy  v.  be  simple  and  pure  in  the  latter  case,  ac- 

Aston,  Com.  Eep.  738.  cording  to  the  decision  of  Lord  Northing- 

(i)  Brown  v.  Peck,  1  Eden,  140;  1  Rop.  ton,  in  Brown  o.  Peck,  1  Eden,  140,  but 

Leg.  654,  3d  ed.     See,  also.   Tenant  v.  in  the  former  case  the  legacy  depends  upon 

Bray,  cited  Toth.  141,  in  which  case  there  the  fact  of  separation  then  actually  com- 

was  a  devise  to  a  daughter  to  pay  her  a  menced,  and  was,  in  that  event,  a  kind  and 

sum  of  money  if  she  would  be  divorced  charitable  provision.''    Cooper  v.  Remsen, 

from  her  husband,  and  the  gift  was  made  3  John.  Ch.  382 ;  Cooper  v.  Clason,  3  John, 

good,  though  the  condition  was  void.    See,  Ch.  521.] 

further,  as  to  the  legality  of  the  separation        (k)  Co.  Lit.  206  a,  b;  Poor  v.  Mial,  6 

of  hnsband  and  wife,  Jones  i».  Waite,  1  Madd.    32 ;    Ridgway   v.   Woodhouse,   7 

Bing.  N.  C.  656  ;  S.  C.  in  error,  5  Bing.  Beav.  437 ;  Egerton  v.  Lord  Brownlow,  4 

341 ;  in  Dom.  Proc.  4  M.  &  Gr.  1104;  9  H.  L.  Cas.  1 ;  [Maddox  v.  Maddox,  11 

CI.  &  Fin.  101  ;  Cocksedge  i.  Cocksedge,  Grattan,  804.]     So  where  the  condition  is 

14  Sim.  44 ;  Wilson  v.  Wilson,  1   H.  L.  too  uncertain  to  enable  the  court  to  say 

Cas.  538;   Cartwright  v.  Cartwright,  10  what  is  meant  by  it.    Ciavering  w.  Ellison, 

Hare,  630  ;  3  De  G.,  M.  &  G.  982 ;  Webster  3  Drew.  451 ;  7  H.  L.  Cas.  707  ;  [Bellows 

0.  Webster,  4  De  G.,  M.  &  G.  437  ;  [Cooper  J.  in  George  v.  George,  47  N.  H.  27,  45, 

V.  Remsen,  3  John.  Ch.  382;    Cooper  v.  46.] 

Clason,  3  John.  Ch.  521.  In  Cooper  v.  (l)  Blease  u.  Burgh,  2  Beav.  221,  226; 
Remsen,  5  John.  Ch.  461,  462,  Chancel-  Ring  w.  Hardwick,  2  Beav.  352  ;  [Sears  w. 
lor  Kent  said:  "There  is  a  wide  difference  Putnam,  102  Mass.  5;  Arnold  v.  Con- 
between  a  bequest  to  a  daughter  during  greve,  1  Russ.  &  My.  209 ;  Sears  v.  Rus- 
her separation  from  her  husband,  where  the  sell,  8  Gray,  86  ;  Goldsborough  v.  Martin, 
separation   was    then    actually    existing,  41  Md.  488.] 

without   being  procured  by  the  testator,        (m)  Green  v.  Harvey,  1  Hare,  428,  431 ; 

and  a  legacy  to  her  if  she  lived  apart  from  Winckworth  v.  Winckworth,  8  Beav.  576  ; 

her  husband,  for  that  would  be  to  hold  out  Eaton  v.  Barker,  2  Coll.  124;  Watkins  v. 

a  temptation  to  a  separation,  which  would  Weston,  32  L.  J.  Ch.  396,  affirmed,  lb, 

be  contra  bonos  mores.    The  legacy  would  609. 

yoi,.n.  33  [1265] 
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Among  illegal  conditions  subsequent,  may  be  classed  such  as 
Repugnant  are  repugnant.  "  I  find  it  laid  down  as  a  rule  long  ago 
conditions,  established,"  said  Lord  Alvanley,  in  Bradley  v.  Peixo- 
to,  (w)  "  that  where  there  is  a  gift  with  a  condition  inconsistent 
with  and  repugnant  to  such  gift,  the  condition  is  wholly  void."  (wi) 
In  that  case,  the  testator  had  given  his  son  the  dividends  of  1,6201. 
bank  stock  for  his  support  during  life,  and  at  his  *  death  the  prin- 
cipal and  interest  were  given  to  his  heirs,  executors,  administrators, 
and  assigns ;  but  if  he  attempted  to  dispose  of  all  or  any  part  of  the 
stock,  such  attempt  should  exclude  him  from  benefit  under  the 
will,  and  be  a  forfeiture,  and  the  fund  should  go  to  the  testator's 
other  children,  (rfi')  The  learned  judge  was  of  opinion,  that  the 
legatee  was  entitled  to  the  legacy  discharged  of  the  condition,  (o) 

But  though  a  condition,  restraining  the  legatee  from  spending 
or  disposing  of  the  legacy  generally,  is  repugnant  and  void ;  (o^) 
yet  it  may  be  good  if  the  restraint  is  confined  to  the  disposal  of 
it  to  a  particular  person,  (p)  or  before  a,  particular  time,  (jf)     So 


(n)  3  Ves.  325. 

(ni)  [See  Stockton  v.  Turner,  7  J.  J. 
Marsh.  192;  Williams  v.  Jones,  2  Swan, 
620.] 

(jfi)  [A  condition,  annexed  to  a  devise 
in  fee,  that  the  devisee  shall  not  offer  to 
aliene  for  a  particular  purpose,  was  held 
void  for  uncertainty ;  and  the  devisee  took 
an  indefeasible  estate,  in  Brothers  v.  Mc- 
Curdy,  36  Penn.  St.  407.] 

(o)  See,  also.  Ware  v.  Cann,  10  B.  &  C. 
433  ;  Billing  v.  Billing,  5  Sim.  232 ;  Kish- 
ton  V.  Cobb,  9  Sim.  615  ;  .5  Myl.  &  Cr.  145 ; 
post,  1185,  note  (Ic);  Byng  v.  Lord  Straf- 
ford, 5  Beav.  558,  567 ;  Attwater  v.  Att- 
water,  18  Beav.  330;  Hood  v.  Oglander, 
34  L.  J.  Ch.  528  ;  [Twitty  v.  Camp,  Phill. 
N.  C.  Bq.  61 ;  Ee  Coe's  Trust,  4  Kay  &  J. 
199;  Bramhallt).  Perris,  14  N.  Y.  41; 
Gadberry  v.  Sheppard,  27  Miss.  203 ;  Stew- 
art V.  Brady,  3  Bush  (Ky.),623.  But  see 
Rife  V.  Geyer,  59  Penn.  St.  393 ;  White  v. 
White,  SO  Vt.  338 ;  Hallett  v.  Thompson, 
5  Paige,  583.  Conditions  of  this  class  are 
to  be  strictly  construed ;  and  where  the 
condition  is  against  the  offer  to  aliene,  an 
actual  alienation  has  been  held  not  to  bo 
within  it.  Brothers  v.  McCurdy,  36  Penn. 
St.  407.] 

[1266] 


(oi)  [Lane  v.  Lane,  8  Allen,  350 ;  Sears 
V.  Putnam,  102  Mass.  5,  9  ;  4  Kent,  131, 
132 ;  M' Williams  v.  Nisly,  2  Serg.  &  R. 
513 ;  Hall  v.  Tufts,  18  Pick.  455  ;  Walker 
V.  Vincent,  19  Penn.  St.  369;  Gleason  v. 
Faj'erweather,  4  Gray,  348,  351 ;  Scher- 
merhorn  v.  Negus,  1  Denio,  448 ;  Mandle- 
baum  V.  McDonnell,  29  Mich.  78.  A  condi- 
tion in  a  devise  of  land,  that  the  land  shall 
not  be  subject  to  conveyance  or  attachment, 
is  void.  Blackstone  Bank  v.  Davis,  21  Pick. 
42  Bramhall  v.  Ferris,  14  N.  Y.  44 ;  Man- 
dlebaum  u.  McDonnell,  29  Mich.  78,  91, 
and  cases  cited.] 

(p)  Lilt.  Sec.  361  ;  Swinb.  pt.  4,  s.  13, 
pi.  6  ;  [4  Kent,  131,  132 ;  M'Williams  v. 
Nisly,  2  Serg.  &  R.  513 ;  McDonogh  v. 
Murdock,  15  How.  (U.  S.)  367.  As  to  the 
force  of  a  restriction  upon  the  devisee, 
against  alienation  of  the  estate  devised,  to 
any  except  the  heirs  of  the  testator,  see 
M'Kinster  v.  Smith,  27  Conn.  628.] 

(?)  Large's  case,  2  Leon,  82.  [In  Man- 
dlebaum  v.  McDonnell,  29  Mich.  78,  the 
authorities  upon  the  subject  of  restrictions 
upon  the  right  of  alienation,  and  espe- 
cially Large's  case,  2  Leon.  82,  and  3  Leon. 
182,  were  reviewed  by  Mr.  Justice  Chris- 
tiancy ;    and  the  doctrine  announced  by 
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the  condition  may  be  carried  into  effect,  if  it  is  so  expressed  as  to 
amount  to  a  limitation,  (r)  "  If  property,"  said  Lord  Eldon,  in 
Brandon  v.  Robinson,  (s)  "  is  given  to  a  man  for  his  life,  the 
donor  cannot  take  away  the  incidents  to  a  life  estate ;  and,  as  I 
have  observed,  a  disposition  to  a  man,  until  he  should  become 
bankrupt,  and,  after  his  bankruptcy  over,  is  quite  different  from 
an  attempt  to  give  to  him  for  his  life,  with  a  proviso  that  he  shall 
not  sell  or  alien  it.  If  that  condition  is  so  expressed  as  to  amount 
to  a  limitation,  reducing  the  interest  short  of  a  life  estate,  neither 
the  man  nor  his  assignees  can  have  it  beyond  the  period  lim- 
ited." (0 

C.  47  ;  S.  C.  3  Swanst.  515  ;  [Bramhall  v. 
Ferris,  U  N.  Y.  41.] 

(s)  18  Ves.  433.  [This  case  is  explained 
in  Eochford  v.  Hackman,  9  Hare,  475,  as 
decided  on  the  ground  that  there  was  no 
proviso  determinini;  the  life  interest  on  the 
happening  of  the  event  sought  to  he  pre- 
vented.    See  Clute  v.  Boo),  8  Paige,  83.] 

(«)  [Bramhall  u.  Ferris,  14  N.  Y.  41 ; 
Hattou  B.  May,  3  Ch.  Div.  148.]  See, 
further,  as  to  the  effect  of  the  bankruptcy 
of  the  legatee,  or  his  discharge  under  an 
insolvent  act,  on  conditions  and  limita- 
tions of  this  nature,  Dommett  v.  Bedford, 
6  T.  E.  684 ;  Shee  v.  Hale,  13  Ves.  405  ; 
Brandon  v.  Bobinson,  18  Ves.  429  ;  Cooper 
t'.  Wyatt,  5  Madd.  482 ;  Yarnold  v.  Moor- 
house,  1  Euss.  &  My.  364 ;  Green  v.  Spicer, 
1  Russ.  &  My.  395  ;  Lear  v.  Leggatt,  1 
Kuss.  &  My.  690 ;  Lewes  v.  Lewes,  6  Sim. 
304  ;  Whitfield  v.  Prickett,  2  Keen,  608 ; 
Brandon  K.  Aston,  2  Y.  &  Coll.  C.  C.  24 ; 
Churchill  v.  Marks,  1  Coll.  447;  Two- 
penny V.  Peyton,  10  Sim.  487  ;  Godden  v. 
Crowhui-st,  10  Sim.  642  ;  Lord  v.  Bunn,  2 
Y.  &  Coll.  C.  C.  98  ;  Kearsley  v.  Wood- 
cock, 3  Hare,  185 ;  Younghusband  v.  Gis- 
borne,  1  Coll.  400;  Martiu  u.  Margham, 
14  Sim.  230  ;  Wallace  v.  Anderson,  16 
Beav.  533  ;  White  v.  Chitty,  L.  E.  1  Eq. 
372 ;  [Eochford  v.  Hackman,  9  Hare,  475  ; 
Cox  V.  Fonblanque,  L.  E.  6  Eq.  482; 
Craven  v.  Brady,  L.  R.  4  Ch.  Ap.  296  ; 
Oldham  </.  Oldham,  L.  R.  3  Eq.  404 ; 
Trappes  v.  Meredith,  L.  E.  9  Eq.  229, 
232  ;  Bramhall  v.  Ferris,  14  N.  Y.  41.] 


some  text-writers  and  annotators,  and 
supported  by  some  dicta  of  judges,  and 
perhaps  by  one  or  two  American  decisions, 
and  which  seems  by  all  such  to  be  referred 
finally  to  Large's  case,  that  a  restriction 
suspending  all  power  of  alienation  of  a 
vested  estate  in  fee  for  a  reasonable  time 
only  is  valid,  was  held  not  to  be  sustained 
by  that  decision,  or  by  any  other  known 
English  decision  since  the  statute  quia 
emptores;  and  the  general  doctrine  was 
announced,  that  in  Michigan  the  question 
of  the  right  of  a  grantor  or  devisor  to 
impose  conditions  or  restrictions  npon  the 
right  of  alienation  of  vested  estates  iu  fee 
stands  upon  common  law  reasons ;  and  at 
the  common  law  a  condition  or  restriction 
which  would  suspend  all  power  of  aliena- 
tion of  such  an  estate,  even  for  a  single 
day,  is  inconsistent  with!  the  estate  granted, 
unreasonable  and  void.  The  learned  judge 
gives  a  very  able  and  exhaustive  opinion 
upon  the  question.  The  dictum  of  Mr. 
Chief  Justice  Parker,  adverse  to  the  above 
decision,  is  referred  to,  as  reported  in  Gray 
V.  Blanchard,  8  Pick.  284, 289,  and  refuted. 
So  of  similar  dicta  in  Blackstone  Bank  v. 
Davis,  21  Pick.  42 ;  and  Simonds  v.  Si- 
:monds,  3  Met.  562.  The  adverse  decisions 
in  Stewart  c/.  Brady,  3  Bush  (Ky.),  623, 
and  Stewart  v.  Barrow,  7  Bush  (Ky.),  368, 
are  noticed,  and  other  American  cases  are 
referred  to.  See  Langdon  v.  Ingram,  28 
Ind.  360;  M'Williams  v.  Nisly,  2  Serg. 
&  B.  507 ;  Fisher  u.  Taylor,  2  Rawle, 
33.] 

(r)  Wilkinson  v.  Wilkinson,  2  Wils.  C. 
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*  Another  instance  of  a  repugnant,  and  therefore  void,  condition 
may  be  found  in  the  doctrine  that  if  there  be  an  absolute  bequest 
of  property,  with  a  proviso  that  if  the  legatee  dies  without  hav- 
ing disposed  of  it  by  will,  or  otherwise,  his  interest  in  it  shall 
cease,  and  it  shall  go  over  to  another  ;  the  gift  over  is  void  and  the 
legacy  absolute,  (u) 


It  is  now  proposed  to  consider  the  performance  of  conditions ; 
Perform-i-  and  first,  of  conditions  precedent.  Although  the  general 
conditfous  ^^^^  ^^'  *^^*  ^^^J  must  be  strictly  performed,  (v)  yet  by 
precedent,  ^fjg  (jjyj]^  j^w,  which  has  been,  it  should  seem,  in  this 
respect  also  adopted  by  courts  of  equity,  if  the  condition  is  per- 
formed cy  pres,  as  it  is  termed,  that  is,  so  as  substantially  to  fulfil 
the  testator's  intention,  it  will  be  sufficient,  (a;) 

As  an  example  of  the  doctrine  of  the  civil  law  may  be  men- 
tioned a  case  put  by  Swinburne.  (?/)  If  A.  bequeath  a  legacy  to 
B.  in  case  he  erect  a  monument  to  A.  within  three  days  after  A.'s 


(m)  Koss  w.' Eoss,  1  Jac.  &  W.  154; 
Cuthbert  v.  Purrier,  Jacob.  415  ;  Green  v. 
Harvey,  1  Hare,  428 ;  Borton  v.  Borton, 
16  Sim.  552  ;  Constable  v.  Bull,  3  De  G. 
&  Sm.  411  ;  Watking  v.  "Williams,  3  Mac. 
&  G.  622 ;  In  re  Yalden,  1  De  G.,  M.  &  G. 
53 ;  Hughes  v.  Ellis,  20  Beav.  193  ;  Holmes 
V.  Godson  (March,  1856,  before  the  lords 
justices),  20  Jur.  383 ;  6  De  G.,  M.  &  G. 
152;  Barton  v.  Barton,  3  Kay  &  J.  512; 
Henderson  v.  Cross,  29  Beav.  216 ;  In  re 
Mortloclc's  Trust,  3  Kay  &  J.  456.  See 
Scott  V.  Josselyn,  26  Beav.  174 ;  [Sevier 
r.  Brown,  2  Swan,  112;  In  re  Wilcocks's 
Settlement,  1  Ch.  Div.  229;  Gleason  v. 
Fayerweather,  4  Gray,  348  ;  Newkerk  v. 
Newkerk,  2  Caines,  345  ;  McKenzie's  Ap- 
peal, 41  Conn.  607  ;  Fisk  v.  Cobb,  6  Gray, 
144;  Bowen  v.  Dean,  110  Mass.  438; 
Blackstone  Bank  o.  Davis,  21  Pick.  42; 
Brothers  v.  McCurdy,  36  Penn.  St.  407  ; 
Walker  u.  Vincent,  19  Penn.  St.  369; 
Watkins  v.  Williams,  3  Mac.  &  G.  622 ; 
Sarle  v.  Court  of  Probate,  7  K.  I.  270. 
"  It  is  a  well  settled  rule,  that  If  a  gift 
is  absolute  and  entire  in  its  terms,  any 
limitation  over  afterwards  is  repugnant 
and  void."  Shaw  C.  J.  in  Merrill  v.  Em- 
ery, 10  Pick.  612;  Renaud  v.  Touran- 
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geau,  L.  E.  2  P.  C.  4 ;  Davidson  o.  Chal- 
mers, 33  Beav.  653 ;  Piske  v.  Cobb,  6 
Gray,  144,  146,  and  cases  cited ;  Hoar  J. 
in  Gifford  v.  Choate,  100  Mass.  346  ;  Pick- 
ering V.  Langdon,  22  Maine,  413;  Eams- 
dell  V.  Eamsdell,  21  Maine,  288 ;  M'Don- 
ald  V.  Walgrove,  1  Sandf.  274  ;  Ide  v.  Ide, 

5  Mass.  500;  Burbank  v.  Whitney,  24 
Pick.  146  ;  Jackson  v.  Coleman,  2  John. 
391 ;  Jackson  v.  Bull,  10  John.  18;  Jack- 
son V.  Robins,  16  John.  586 ;  Barnard  v. 
Bailey,  2  Harring.  (Del.)  56;  Melson  v. 
Cooper,  4  Leigh,  408.] 

(v)  Robinson  v.  Wheelwright,  21  Beav. 
214;  Davis  v.  Angel,  31  Beav.  223; 
Priestley  v.  Holgate,  3  Kay  &  J.  286; 
Younge  v.  Furse,  8  De  G.,  M.  &  G.  756. 

(x)  Swinb.  pt.  4,  s.  7,  pi.  4 ;  1  Rop.  Leg. 
663,  3d  ed. ;  [United  States  v.  Arredondo, 

6  Peters,  691,  745;  Oakley  v.  Morton,  1 
Kernan,  25 ;  Earl  v.  Dawes,  3  Md.  Ch. 
280;  Mann  v.  Martin,  4  Md.  124;  EUi- 
cott  V.  Peterson,  4  Md.  476;  Collins  v. 
Carman,  5  Md.  503.  For  an  illustration 
of  this  doctrine,  see  Burns  v.  Clark,  37 
Barb.  496.  See,  also,  Perry  v.  Boileau,  10 
Serg.  &  R.  208.] 

(y)  Pt.  4, 8.  6,  pi.  11. 
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death  ;  althougli  B.  should  not  literally  comply  with  the  condition, 
he  would  be  entitled  to  the  legacy  upon  building  the  monument 
within  a  reasonable  time ;  since  the  erection  would  be  considered 
as  a  motive  and  essence  of  the  bequest  and  the  time  appointed  for 
the  building  but  a  means  to  expedite  the  business.  So,  in  courts 
of  equity,  *  where  the  condition  requires  a  legatee  to  execute  a 
release  within  a  certain  time,  it  has  been  held  that  if  the  re- 
lease is  in  fact  executed  within  a  reasonable  though  not  within 
the  specified  time,  the  legatee  will  be  entitled ;  on  the  principle 
that  the  period  for  executing  the  release  was  merely  ancillary  to 
the  accomplishing  of  that  object,  and  the  procurement  of  that  in- 
strument was  the  end  and  substance  of  the  condition.  (2) 

But  the  observance  of  the  time  mentioned  in  the  condition  may 
be  material  to  the  due  performance  of  it ;  as  where  the  condition 
is  that  the  legatee  shall  return  to  England  within  a  time  specified 
by  the  testator,  and  personally  apply  for  his  legacy,  (a)  In 
Hawkes  v.  Baldwin,  (b)  a  testatrix  gave  legacies  to  A.,  B.,  and 
C,  and  declared  that  if  any  of  them  should  be  dead  at  her  de- 
cease, or  should  not  then  be  heard  of  to  be  then  living,  or  should 
not  respectively  claim  their  respective  legacies  within  twelve 
months  after  her  death,  then  the  legacies  given  to  such  of  them 
as  should  be  dead  at  her  decease,  or  as  should  neglect  to  claim  the 
same  within  the  time  aforesaid,  should  sink  into  her  residuary 
estate.  Three  years  after  the  testatrix's  death,  C,  who  had  not 
been  heard  of  for  upwards  of  twenty  years,  claimed  her  legacy. 

(2)  Taylor  v.  Popham,  I  Bro.  C.  C.  3  Meriv.  7 ;  1  Rop.  Leg.  665,  3d  ed.  See 
168;  Simpson  v.  Tickers,  14  Ves.  341,  Tollner  v.  Marriott,  4  Sim.  19.  As  to 
348 ;  1  Rop.  Leg.  664,  3d  ed. ;  Paine  v.  what  is  a  performance  of  such  a  condition, 
Hyde,  4  Beav.  468;  Wilkins  v.  Knipe,  5  see  Tanner  v.  Tebhut,  2  Y.  &  Coll.  C.  C. 
Beav.  273.  [See  another  example  of  the  225.  [A  testator,  by  his  will,  gave  an  es- 
doctrine,  in  Burns  v.  Clark,  37  Barb.  496.  tate  to  certain  persons  "  to  be  paid  to  any 
When  a  bequest  is  made,  subject  to  a  con-  one  of  them,"  who  should  apply  within 
dition  precedent,  and  no  time  is  fixed  for  a  certain  time,  and  in  case  no  one  of  them, 
the  performance  of  the  condition,  and  its  "  or  any  one  duly  authorized  to  receive  the 
performance  is  wholly  dependent  on  the  property  in  their  behalf,"  should  apply 
will  of  the  legatee  or  devisee,  the  law  al-  within  the  time  mentioned,  then  the  prop- 
lows  a  reasonable  time  for  performance,  erty  was  to  go  to  another ;  it  was  held 
Drew  V.  Wakefield,  54  Maine,  291.  And  that  an  application  within  the  time  by  a 
so  in  the  case  of  a  condition  subsequent,  pei-son  duly  authorized  by  letters  of  attor-. 
it  must  be  performed  within  a  reasonable  ney  from  all  such  legatees  to  receive  the 
time.  Ross  v.  Tremaine,  2  Met.  495 ;  estate,  was  sufficient.  Atkins  v.  Kron,  2 
Carter  v.  Carter,  14  Pick.  424.]  Ired.  Eq.  58.] 

(a)  Tulk  V.  Houlditch,  1  Ves.  &  B.  248  ;         (6)  9  Sim.  355. 
Burgess  v,  Robinson,  1  Madd.  1 72  ;  S.  C. 
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cases  ap- 
parent con 
ditions 
precedent 
shall  be  re- 
garded as 


And  Sir  L.  Shadwell  V.  C.  held  that  she  was  not  entitled  to  it, 
although  she  had  been  ignorant,  until  a  short  time  before,  that 
her  sister  was  dead.  And  it  should  seem  that  in  all  cases  where 
there  is  a  limitation  over  of  the  legacy,  upon  the  legatee  not  per- 
forming a  condition  within  the  time  prescribed  for  that  purpose ; 
if  the  terms  be  not  literally  complied  with,  the  condition  will  be 
held  not  to  be  performed  with  the  intent  and  meaning  of  the  tes- 
tator, (e) 

*  Moreover,  instances  have  frequently  occurred  in  which  the 
In  what  court  has  concluded  from  the  context  of  the  will,  that 
the  intention  of  the  testator  is  effectually  fulfilled  by  re- 
garding a  clause  of  apparent  condition,  as  a  claiise  of 
conditional  limitation,  so  as  not  to  require,  as  in  the 
conditional  case  of  a  gift  ou  a  condition,  that  the  very  event,  on 
tions,  and  which  the  gift  is  made  contingent,  must  be  fulfilled  with 
according  Strict  exactness,  but  paying  regard,  in  the  construction, 
eubstantial  ^°  *^®  Substantial  effect  of  the  contingency  specified, 
effect.  ajj,j  go  tjjQ  j.gj^i  intent  of  the  testator.     Thus,  where  a 

testator  devised  to  the  child  of  which  his  wife  was  pregnant,  and 
if  any  such  child  died  under  twenty-one,  then  over ;  the  devise 
over  was  held  good,  though  the  wife  proved  not  to  have  been  en- 
ceinte. (cZ)     So  where  there  was  a  devise,  on  condition  that  the 

(c)  Simpson  v.  Vickers,  14  Ves.  3«  ;  Challis,  18  Q.  B.  224;  S.  C.  nom.  Evers 
1  Rop.  Leg.  668,  3d  ed. ;  Ledward  v.  Has-    „.  Challis,  7  H.   L.  Cas.   555.     In   Stat- 

jsell,  2  Kay  &  J.  370.   [For  a  very  clear  and  ham  v.  Bell,  Cowp.  40,  a  testator,  reciting 

intelligible  view  of  the  distinction  between  that  his  wife  was  pregnant,  devised  that, 

^  a  condition  and  a  conditional  limitation  in  jf  she  brought  forth  a  son,  then  that  he 

*  a  devise,  see  the  opinion  delivered  by  Bige-  should  inherit  his  estate ;  but  if  a  daugh- 

low  J.  in  Proprietors  of  the  Church  in  ter,  then  one  moiety  to  his  wife  and  the 

Brattle  Square  B.Grant,  3  Gray,  142.  See,  other  to  his  two  daughters  (he  had  one 

also,    Attorney    General    v.    Merrimack  daughter  then  living)  at  twenty-one.    If 

Manuf.  Co.  14  Gray,  612.]  either  died  before  that  time,  the  survivor 

(d)  Jones  v.  Westcomb,  1  Eq.  Cas.  Abr.  to  have  her  sister's  share ;  1/60/*  died  be- 
245  ;  S.  C.  Free.  Chanc.  316.  See,  also,  fire  that  time,  then  both  shares  to  his  wife 
Statham  v.  Bell,  Cowp.  40  ;  Gulliver  v.  and  her  heirs.  The  wife  was  not  enciertte, 
Wickett,  1  Wils.  105  (where  the  question  and  the  other  daughter  dying  under  twen- 
arose  on  the  same  will  as  in  Jones  jj.  West-  ty-one,  the  wife  was  held  entitled  to  the 
comb) ;  Foster  v.  Cook,  3  Bro.  C.  C.  whole.  It  would  be  immaterial  in  such 
347 ;  In  re  Green's  Estate,  1  Dr.  &  Sm.  case  whether  the  wife  had  or  had  not  an 
68  ;  Warren  u.  Rudall,  4  Kay  &  J.  603  ;  after  born  child  subsequent  in  procreation 
Wing  V.  Angrave,  8  H.  L.  Cas.  183,  200 ;  as  well  as  birth,  as  such  child  would  not 
Hall  V.  Warren,  9  H.  L.  Cas.  420 ;  Ten-  be  an  object  of  the  gift  to  the  child  with 
nant  v.  Heathfield,  21  Beav.  255 ;  In  re  which  the  wife  was  then  encimU.  Foster 
Smith's  Ti-usts,  L.  E.  1  Eq.   79 ;    [An-  v.  Cook,  3  Bro.  C.  C.  347.] 

drews  v.  Fulham,  2  Stra.  1092;  Doe  v. 
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devisee  should  give  a  release  within  three  months  after  the  testa- 
tor's decease,  and  if  he  should  neglect  to  give  such  release,  then 
over ;  and  the  devisee  died  in  the  testator's  lifetime  ;  it  was  held, 
that  this  was  a  conditional  limitation,  and  not  a  case  of  condition, 
and  that  the  devise  over  took  e£fect.  (e)     Again,  where  the  gift 


(e)  Avelyn  o.  Ward,  1  Ves.  sen.  420. 
See,  also.  Doe  v.  Scott,  3  M.  &  Sel.  300. 
[In  Avelyn  i;.  Ward,  supra,  Lord  Hard- 
wicke  observed,  that  he  knew  of  no  case 
of  a  remainder  or  conditional  limitation 
over  of  a  real  estate,  whether  by  way  of 
a  particular  estate,  so  as  to  leave  a  proper 
remainder,  or  to  defeat  an  absolute  fee 
before  by  a  conditional  limitation,  but  if 
the  precedent  limitation   by  what  means 
soever  is  out  of  the  case,  the  subsequent 
limitation  takes  place.    Lord  Hardwicke's 
observation,  however,  is  not  to  be  taken 
in  too  extensive  a  sense ;  for  it  is  clear, 
according  to  subsequent  cases,  that  if  the 
event  upon  which  the  prior  gift  is  made 
defeasible,  and  the  subsequent  gift  to  take 
effect  i«  one  which  may  happen  as  well  in 
the  lifetime  of  the  testator  as  afterwards 
(in   which    respect    such    case    obviously 
stands  distinguished  from  others  stated), 
and  the  events  which  happen  are  such  as 
would,  if  the  first  devisee  had  survived 
the  testator,  have  vested  the  property  ab- 
solutely in  him,  the  lapse  of  such  prior 
devise,  by  the  death  of  the  devisee  in  the 
testator's   lifetime,   though  it  removes    the 
prior  gift  out  of  the  way,  does  not  let  in  the 
substituted  or  executory  devise,  which  was 
to  take  effect  on  the  happening  of  the  al- 
ternative or  opposite  event.     2  Jarman  (3d 
Eng.  ed.),  7.'55.     See  Calthorpe  v.  Gough, 
cited  3  Bro.  C.  C.  395  ;   Doe  v.  Brabant, 
3  Bro.  C.  C.  393 ;  S.  C.  4  T.  E.  706,  cited 
and  stated  ante,  1219, 1220;  and  Williams 
V.   Chitty,  3  Ves.  549  ;   in  which  cases,  it 
will  be  observed,   the  devise  or  bequest 
which  lapsed  was  in  favor  of  a  designated 
individual ;  but  in  Tarbnck  v.  Tarbuak,  4 
L.  J.  N.  S.  Ch.   129,  will  be  found  an 
example  of  the  application  of  the  princi- 
ple to  a  case  of  more  doubtful  complexion, 
the  gift  being  in  favor  of  a  class.     The 
devise  in  Tarbuck  v.  Tarbuck,  supra,  in 


substance  was  to  A.  for  life,  remainder  to 
his  children  in  fee,  and,  if  he  should  die 
without  leaving  issue,  then  over.    A.  died 
in  the  testator's  lifetime ;  and  Sir  C.  C. 
Pepys  M.  E.  held,  that,  under  the  circum- 
stances, the   devise  over  failed,  observing 
that  it  was  clear  that,  if  A.'s  son  had  sur- 
vived the  testator,  the  devise  over  could 
not  have  taken   effect;    and  it  was,  he 
thought,  established  by  authority  that  the 
situation  of  the  parties  was  not  altered  by 
the  fact  of  the  prior  devisee  having  died 
before  the  testator.    This  is  an  important 
extension  of  the  doctrine  ;  for,  as  a  devise 
to  a  fluctuating  class,  as  children,  operates 
in  favor  of  such  of  them  only  as  are  living 
at  the  testator's  decease,  there  might  seem 
to  be  ground  to  contend,  that,  in  effect, 
the  case  was  one  in  which  the  failure  of 
the  gift  was  owing  to  the  fact  of  no  object 
having  come  into  existence  rather  than  to 
lapse.    It  is  pi'esumed,  however,  that,  if 
the  gift  had  been  in  terms  to  such  children 
as  should  be  living  at  the  testator's  de- 
cease, the  result  would  have  been  different, 
as  the  failure  of  the  devise  would  then 
clearly  have  been  the  consequence,  not  of 
lapse  merely,  but  of  the  non-happening 
of  the  contingency  on  which  the  gift  was 
made  contingent,  and,  therefoi-e,  the  gift 
over  would  take  effect.     See  Shergold  v. 
Boone,  13  Ves.  370.     There  is,  it  is  sub- 
mitted, a  solid  difference  between  sustain- 
ing a  devise  which  is  to  take  effect  in  the 
event  of  a  person  not  in  esse  dying  under 
a  certain  age,  though  such  person  never 
came  into  existence,  and  holding  it  to  take 
effect  in  the  event  of  his  being  born  and 
dying  above  that  age  in  the  lifetime  of  the 
testator.     In  the  former  case,  the  contin- 
gency of  no  such  person  coming  in  esse 
may  be  considered  as  included  and  im- 
plied in  the  contingency  expressed  ;  but, 
in  the  latter,  the  event  to  which  it  would 
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was  to  the  testator's  children  surviving  him,  and  if  they  all  died 
under  twenty-one,  then  over  ;  and  the  testator  died  without  leav- 
ing, or  ever  having  had,  any  children,  the  bequest  over  was  held 
good.  (/)  Again,  a  bequest,  "  in  case  I  shall  have  but  one  child 
living  at  the  time  of  my  decease,  or  all  but  one  die  under  twenty- 
one  and  unmarried,"  was  established  in  the  event  of  the  testator's 
*  death,  never  having  had  any  child.  (^)  So,  where  there  was  a 
bequest  of  stock,  in  trust  for  three  legatees  in  equal  shares  to  be 
transferred  to  them  when  they  should  attain  twenty-one,  but  if  any 
of  them  "  shall  die  "  under  that  age  unmarried  then  his  share  to 
go  to  the  survivors  ;  and  one  of  the  three  legatees  was  already 
dead  at  the  date  of  the  will ;  it  was  held  that  the  survivors  were 
entitled  to  his  share.     For  that  in  the  case  of  a  conditional  limi- 


be  applied  is  the  exact  opposite  or  alter- 
native of  that  on  which  the  substituted 
gift  is  dependent.  To  let  in  the  ulterior 
devise  in  such  case  ■would  be  to  give  the 
estate  to  one,  in  the  very  event  in  which  the 
testator  has  declared  that  it  shall  go  to  an- 
other, whose  incapacity,  by  reason  of  death, 
to  take,  seems  to  form  no  solid  ground 
for  changing  its  object.  In  the  event  that 
has  happened  the  lapsed  devise  must  be 
read  as  an  absolute  gift.  2  Jarman  (3d 
Eng.  ed.),  758.  The  same  principles 
which  determine  the  effect  upon  a  poste- 
rior or  executory  gift,  of  the  failure  of  a 
prior  gift,  apply  also  to  the  converse  case, 
namely,  that  of  the  failure  of  an  ulterior 
or  executory  gift,  and  the  consequences  of 
such  failure  on  the  prior  gift.  According 
to  these  principles,  if  lands  are  devised  to 

A.  and  his  heirs,  and,  in  case  he  shall  die 
without  issue  living  at  his  decease,  then  to 

B.  and  his  heirs,  and  B.  dies  in  the  testa- 
tor's lifetime,  and  afterwards  A.  dies  ac- 
cordingly without  issue,  having  survived 
the  testator ;  the  event  having  happened 
upon  which  the  ulterior  devise  would  have 
taken  effect,  and  that  devise  having  failed 
by  lapse,  in  the  testator's  lifetime,  the  title 
of  the  heir  islet  in;  or  (if  the  will  be  reg- 
ulated by  the  new  law)  then  the  title  of 
the  residuary  devisee,  the  effect  being  pre- 
cisely the  same,  in  the  events  which  have 
happened,  as  if  the  ulterior  devise  had 
been  a  simple  absolute  devise  in  fee.    On 
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the  other  hand,  if  the  devise  were  to  A. 
and  his  heirs,  and,  if  he  should  die  with- 
out leaving  issue  at  his  decease,  then  to  B. 
for  life,  with  remainder  to  his  children  in 
fee,  and  A.,  having  survived  the  testator, 
dies  without  leaving  issue,  and  B.  also 
dies  without  having  had  a  child  (whether 
such  event  happens  in  the  testator's  life- 
time or  after  his  decease),  the  devise  to 
A.  becomes  absolute  and  indefeasible,  by 
the  removal  out  of  the  way  of  the  execu- 
tory devise  engrafted  thereon ;  such  de- 
vise having  failed  (not  by  lapse,  as  in  the 
former  case,  but)  by  the  failure  of  the 
event  on  which  it  was  made  dependent. 
Jackson  v.  Noble,  2  Keen,  590.  If  B.  had 
had  a  child,  and  such  child  had  died  in 
the  testator's  lifetime,  the  case  would,  it 
should  seem,  according  to  the  principle  of 
the  case  of  Tarbuck  v.  Tarbuck,  supra, 
have  become  assimilated  to  the  case  iirst 
stated.  The  difference,  then,  in  short,  is, 
between  a  failure  of  a  posterior  gift  by 
lapse,  letting  in  the  title  of  the  heir  or 
residuary  devisee  (as  the  case  may  be), 
and  a  failure  in  event,  of  which  the  prior 
devisee  has  the  benefit.  2  Jarman  (3d 
Eng.  ed.),  758,  759.] 

(/)  Meadows  u.  Parry,  1  Ves.  &  B. 
124.  See,  also,  accord.  Lanphier  v.  Buck, 
2  Dr.  &  Sm.  484.        • 

{g)  Murray  v.  Jones,  2  Ves.  &  B.  313. 
See,  also,  Quicke  v.  Leach,  13  Ml  &  W. 
218;  Brock  v.  Bradley,  33  Beav.  670. 
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tation  such  as  this,  the  will  is  to  be  construed  according  to  the 
sense  and  intention  of  the  testator,  that  intention  being,  that  if, 
in  any  event,  the  first  limitation  cannot  take  place,  the  subsequent 
one  shall.  (^) 

Accordingly,  in  Mackinnon  v.  Sewell,  (i)  a  testatrix  bequeathed' 
the  residue  of  her  estate,  in  trust  for  her  daughter  Caroline  for 
life,  and  after  her  death,  for  her  daughter  Caroline's  daughter,  if 
she  should  survive  her  mother  and  attain  twenty-one,  but  in  case 
she  should  not  survive  her  mother  and  attain  twenty-one,  then 
in  trust  for  such  other  child  or  children  of  the  testatrix's  said 
daughter,  as  should  be  living  at  their  mother's  death,  to  be  paid 
to  them  after  her  death  as  they  attained  twenty-one  ;  and  if  all 
such  other  children  of  the  testatrix's  said  daughter  should  die 
before  attaining  twenty-one,  then  in  trust  for  Louisa  Mackinnon. 
The  granddaughter  attained  twenty-one,  but  did  not  survive  her 
mother.  Another  child  of  the  testatrix's  daughter  attained  twenty- 
one,  but  did  not  survive  his  mother.  Afterwards  the  daughter 
died.  And  Sir  L.  Shadwell  V.  C,  and  subsequently  Lord  Brough- 
am, on  appeal,  held  that  the  bequest  over  to  Louisa  Mackinnon  took 
effect ;  for  that  it  was  but  equivalent  to  a  bequest  over  in  the 
event  of  there  being  no  child  who  should  survive  the  mother  and 
attain  twenty-one.  His  lordship,  in  giving  his  elaborate  judg- 
ment, stated,  that,  in  order  to  support  the  decree,  the  court  must 
*be  satisfied,  and  had  satisfied  itself.  First,  that  the  words  "  all 
such  other  children  "  of  the  testatrix's  daughter,  described  one 
class  of  her  children,  viz,  those  who  survived  her.  Secondly,  that 
the  clause  so  construed  might  be  taken,  upon  the  authorities,  as 
only  apparently  a  condition  but  really  a  limitation.  The  learned, 
judge  further  stated,  in  the  course  of  his  judgment,  that  all  or 
almost  all  the  cases,  upon  which  this  doctrine  is  founded,  are  ref- 
erable to  one  consideration,  which  it  was  very  material  to  keep 
in  view,  viz,  the  construction  which  they  authorize  is  never  incon- 
sistent with,  far  less  contrary  to,  the  plain  intention  of  the  clause 
itself,  but  only  aids  or  furthers  that  intention,  by  supplying  a  man- 
ifest omission  ;  in  other  words,  no  real  difference  is  made  in  the 
result ;  for  the  event  contemplated  has  not  happened,  but  some- 
thing equivalent  has  taken  place.    His  lordship  added,  that  almost 

(A)  In  re  Sheppard's  Trust,  1  Kay  &        (i)  5  Sim.  78 ;  2  My.  &  K.  202. 
J.  269. 
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all  the  cases  are  those  of  double  contingencies,  the  second  being 
of  a  negative  nature,  so  that  the  first  not  happening  amounts  to 
the  same  thing  as  if  both  had  happened.  Thus  a  bequest  over  to 
A.,  in  case  the  first  takers,  the  unborn  children  of  B.,  die  before 
they  reach  twenty-one,  read  as  a  condition  is  a  bequest  to  A.,  if  B. 
has  children  and  they  do  not  live  to  twenty-one  ;  and  the  first 
or  affirmative  contingency  not  happening,  it  follows,  of  necessity, 
that  the  second  or  negative  must.  If  it  is  read  as  to  its  substance 
and  import,  and  not  resolved  into  its  parts,  the  bequest  is,  in  ease 
no  child  of  B.  reaches  majority ;  and  of  course  none  can,  if  he 
have  none.  (Jc)  But  wherever  the  words  plainly  import  a  con- 
dition as  in  the  testator's  contemplation,  and  where  that  condi- 
tion cannot  be  understood  to  have  been  substantially  complied 
with  by  the  event  which  has  actually  happened,  the  gift  over 
.fails.  (0 

*  Again,  it  must  not  be  understood  with  regard  to  cases  such  as 
these,  that  if  from  any  cause  whatever,  the  prior  gift  cannot  take 
effect,  the  second  or  alternative  gift  is  for  this  reason  to  become 
operative  ;  for  it  would  be  making,  not  construing,  the  testator's 
will,  if  this  were  to  be  allowed  in  any  event  not  expressly  or  im- 
pliedly indicated  by  the  language  used  by  him.  Accordingly  in 
Underwood  v.  Wing,  (ni)  where  there  was  a  bequest  to  the  testa- 
tor's wife  absolutely,  and  in  case  she  should  die  in  his  lifetime, 
then  over ;  and  he  and  she  were  drowned  at  sea,  under  circum- 
stances which  made  it  impossible  to  prove  that  she  died  before 
him  ;  it  was  held  by  Romilly  M.  R.  and  by  Lord  Cranworth  C. 
on  appeal,  that  the  gift  over  failed  ;  inasmuch  as  it  was  made  de- 
pendent on  an  event  which  had  not  been  proved  to  have  hap- 
pened, viz,  the  testator  surviving  his  wife ;  and  that  it  did  not 

• 
(h)  This  case  was  acted  on,  and  ap-  standing  the  object  of  the  prior  gift  never 
plied  to  the  case  of  a  pecuniary  legacy,  happens  to  come  into  existence;  such  a 
by  Lord  Langdnle  in  Wilson  v.  Mount,  2  contingency  being  implied  and   virtually 
Beav.  397.     See,  also,  Alton  v.  Brooks,  7  contained  in  the  event  described.     2  Jar- 
Sim.  204;  [Brookman  v.  Smith,  L.  R.  6  man  (3d  Eng.  ed.),  754.] 
Ex.  291.     On  the  principle  of  the  pre-  ()  See  Doe  v.  Shipphard,  1  Dougl.  75  ; 
ceding  cases,  it  could  not  be  doubted  that  Doo   v.  Brabant,   4   T.  R.  706,  and  the 
an  executory  gift,  made  to  take  effect  on  other   cases    collected   ante,    1219,    1220; 
the  prior  devisee's  neglect  or  refusal  to  ac-  Toldervy  v.  Colt,  1  M.  &  W.  250 ;  S.  C.  1 
cept  the  devise  (see  Scatterwood  «.  Edge,  Y.  &  Coll.  240;  Dicken  v.  Clarke,  2  Y. 
1   Salk.  229)  or  perform  some  other  pre-  &  Coll.  572;  Lenox  u.  Lenox,  10  Sim.  400. 
scribed   act,  would  take    effect  notwith-  (m)  4  De  G.,  M.  &  G.  633. 
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become  operative  from  the  mere  fact  of  the  gift  to  the  wife  failing 
to  have  practical  operation  ;  for  the  testator  had  indicated  no  such 
intention,  either  expressly  or  impliedly. 

With  respect  to  the  performance  of  conditions  subsequent  the 
general  rule  is,  that  they  are  to  be  construed  with  great  perform- 
strietness,  as  they  go  to  divest  estates  already  vested.  g"n^itions 
Therefore  the  very  event  must  happen,  or  the  act  with  subsequent. 
all  its  details  must  be  done,  in  order  to  deprive  the  legatee  of  his 
legacy,  (n)  Thus,  if  legacies  be  given  to  two  persons,  and  if 
either  die  during  the  life  of  A.,  then  to  the  survivor  living  at  the 
death  of  A.,  and  both  the  legatees  die  before  A.  ;  the  personal 
representatives  of  both  will  be  entitled  ;  for  the  legatees  took 
vested  interests  at  the  death  of  the  testator,  subject  to  be  devested 
in  favor  of  the  survivor  who  might  be  living  at  the  decease  of  A. ; 
but  as  there  was  no  such  survivor  at  that  period,  the  devesting 
contingency  never  happened,  (o)  So  where  there  was  a  bequest 
to  A.  of  *the  interests  and  dividends  of  personal  property  for 
life,  and  then  to  be  divided  equally  amongst  her  three  children,  or 
such  of  them  as  should  he  living  at  her  death  ;  and  the  children  all 
died  in  the  lifetime  of  the  tenant  for  life  ;  it  was  held  that  they 
took  vested  interests,  transmissible  to  their  representatives  ;  for 
the  vested  interests  first  given  by  the  will  were,  by  the  form  of 
the  expression,  only  defeated  in  case  there  should  be  some  or  one, 
and  not  all,  of  the  children  living  at  the  mother's  death  ;  but 
that  event  did  not  happen,  for  there  was  not  one  child  then  liv- 
ing. (^) 

(n)  1   Rop.  Leg.   676,  3d  ed. ;  [4  Kent,  L.  R.  I   Eq.  675.     For  further  instances, 

129,   130;   Taylor  v.   Wendel,  4   Bradf.  see  Gray  «.  Garman,  ante,  1259 ;  Smither 

Sur.   324.      One   who  accepts    an   estate  v.  Willock,  9  Ves.  233  ;  Wall  v.  Tomlin- 

devised  to  him,  under  a  charge  or  condi-  son,  16  Ves.  413 ;  Hervey  v.  McLaughlin 

tion  of  his  paying  a  legacy  or  annuity,  is  1   Price,  264  ;  Skey  v.  Barnes,  3  Meriv. 

liable  in  contract  for  the  legacy  or  annuity,  335  ;    ante,    1244 ;    LafFer  v.   Edwards,   3 

even  without  any  express  promise  to  pay.  Madd.   210;  Browne  u.  Lord   Kenyon,  3 

See  joosi,  1931,  note  (^l),  and  cases  cited  ;  Madd.  410;    Whittell    v.  Dudin,  2    Jac. 

Wheeler    v.  Lester,  1  Bradf.   Sur.  293 ;  &  W.  279  ;    Jones   u.  Bromley,  6  Madd. 

Gridley  v.  Gridley,  24  N.  Y.  130 ;  Lord  v.  137  ;  Shnell  v.  Tyrrell,  7  Sim.  86 ;  Mayer 

Lord,  22  Conn.  595,  602.  v.  Townsend,  3  Beav.  443 ;  Belk  u.  Slack, 

(o)  Harrison  v.  Foreman,  5  Ves.  207.  1   Keen,  238 ;  Locker  «.  Bradley,  5  Beav. 

See,  also.  Page  v.  May,  24  Beav.  325.  593  ;  Campbell  v.  Brownrigg,  1   Phill.  C. 

(p)  Sturgess  v.  Pearson,  4  Madd.  411.  C.   301  ;  Templeman   «.    Warrington,   13 

And  this  doctrine  applies  to  contingent  as  Sim.  267  ;  Kimberley  v.  Tew,  4  Dr.  &  W. 

well  as  vested  interest.     WagstafE  w.  Cros-  139;   Cohen  v.  Waley,  15  Sim.  318;  In 

by,  2  Coll.  746 ;  In  re  Saunders's  Trusts,  re  Clark's  Trusts,  L.  R.  9  Eq.  Cas.  378. 
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subsequent 
of  death  of 
legatee  be- 
fore his 
legacy  be- 
comes 
"payable." 


And  here  it  may  be  mentioned,  that  if  a  legacy  is  given  to  A. 
Condition  for  life,  and  after  his  death,  to  his  children  at  majority 
or  marriage,  with  a  gift  over  in  the  event  of  any  one  of 
them  dying  before  his  or  her  share  becomes  ^'■payable" 
the  court  will  lean  strongly  (particularly  in  the  case  of 
a  will  making  a  provision  for  children)  in  favor  of  con- 
struing the  word  payable  to  refer  to  the  majority  or  marriage 
of  the  legatees  and  not  to  the  period  of  distribution ;  so  that  if 
any  one  of  the  children  should  happen  to  die,  after  having  at- 
tained majority  or  married,  in  the  lifetime  of  the  tenant  for  life, 
the  legacy  shall  not  go  over,  but  shall  be  considered  as  having 
vested  absolutely  at  the  majority  or  marriage.  (5) 

*  A  condition  that  the  legatee  shall  not  dispute  the  will,  is  valid 
Condition  in  law,  (r)  though  it  has  been,  in  general,  considered  as 
pute'thli'^"  *'*  terrorem  merely,  (s)  and  will  not  operate  a  forfeiture 
will.  by  reason  of   the  legatee's  having  disputed  the  valid- 

ity (t)  or  effect  (m)  of  the  will. 

But  where  the  legacy  is  given  over  to  another  person,  in  case 
of  a  breach  of  such  condition,  then  if  the  legatee  controvert  the 
will,  his  interest  will  cease  and  vest  in  the  other  legatee.  (2;)  If 
indeed  the  legacy,  instead  of  being  given  to  a  stranger,  is  limited 


(q)  Hallifax  ;;.  "Wilson,  16  Ves.  168; 
Jones  V.  Jones,  13  Sim.  561  ;  Butterworth 
V.  Harvey,  9  Beav.  130;  Hay  ward  v.  James, 
28  Beav.  523.  But  see  Bright  u.  Rowe,  3 
My.  &  K.  316;  Creswick  w.  Gaskell,  16 
Beav.  577;  Haydon  v.  Rose,  L.  E.  10  Eq. 
Cas.  224.  A  similar  construction  has  pre- 
vailed as  to  marriage  settlements.  Ante, 
1248  et  seq. 

()•)  Cooke  V.  Turner,  15  M.  &  W.  727  ; 
S.  C.  14  Sim.  493  ;  15  Sim.  6U  ;  16  Sim. 
482.  Seciis,  where  the  condition  is  so 
worded  that  it  would  prevent  the  legatee 
from  taking  any  legal  proceedings  neces- 
sary for  the  protection  of  his  rights. 
Rhodes  v.  The  Muswell  Hill  Company,  29 
Beav.  560. 

(s)  There  is  no  general  rule  of  law  that 
a  condition  subsequent  shall  operate  mere- 
ly in  terrorem,  unless  the  legacy  is  given 
over  to  another  on  breach  of  the  condition. 
Therefore,  where  there  was  a  condition 
subsequent  in  a  will,  revoking  a  bequest 
to  the  testator's  daughter  in  case  she  be- 
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came  a  nun.  Lord  Cranworlh  held  that 
the  condition  was  a  lawful  one,  and  that 
her  interest  ceased  upon  11.  breach  of  it, 
though  there  was  no  gift  over.  In  re 
Dickson's  Trust,  1  Sim.  N.  S.  37.  His 
lordship,  in  his  judgmen  t  in  this  ease,  ex- 
plains the  grounds  on  which  such  a  rule 
has  been  introduced  with  respect  to  condi- 
tions not  to  dispute  the  will,  and  condi- 
tions in  restraint  of  marriage.  See,  also, 
In  re  Catt's  Trusts,  2  Hemm.  &  M.  52,  per 
Wood  V.  C. 

(i)  Powell  V.  Morgan,  2  Vern.  90  ;  Loyd 
V.  Spillett,  3  P.  Wms.  344. 

(u)  Morris  v.  Burroughs,  1  Atk.  404. 

{x)  Cleaver  u.  Spurling,  2  P.  Wms. 
526,  .528  ;  Cooke  v.  Turner,  14  Sim.  493 ; 
S.  C.  15  M.  &  W.  727.  [A  condition  in 
a  bequest,  that  it  shall  be  void  if  the  ben- 
eficiary shall  claim,  ask,  demand,  sue  for, 
recover,  or  receive,  under  certain  deeds,  is 
broken  by  an  unsuccessful  claim  in  any 
judicial  proceeding.  Rogers  v.  Law,  1 
Black,  253.] 
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over  to  the  executors  in  the  event  of  the  condition  being  broken, 
such  condition  is  still  merely  regarded  as  in  terrorem,  and  not  ob- 
ligatory. («/)  Yet  if  the  testator  direct  the  legacy  to  fall  into  the 
residue  upon  a  breach  of  the  condition,  and  dispose  of  that  fund, 
the  residuary  legatee  will  be  a  particular  legatee  of  the  individual 
legacy  ;  and,  as  such,  will  be  entitled  to  it,  if  the  condition  is 
broken.  (2) 

*  As  conditions  in  restraint  of  marriage  are  of  no  infrequent 
occurrence  and  form  a  subject  on  which  numerous  de-    Conditions 
cided  cases  may  be  found,  it  may  be  expedient  to  apply  J,"  mar-*'° 
to  them,  separately,  some  of  the  rules  of  law  already   "age: 
mentioned  with  respect  to  conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  such  conditions.  By  the 
doctrine  of  the  civil  law,  which  seems  at  one  time  to  -^hen 
have  been  adopted  by  the  ecclesiastical  courts  of  this  ^*' 
kingdom,  and  in  a  great  measure  by  the  courts  of  equity,  all  con- 
ditions in  restraint  of  marriage  were  regarded  as  illegal,  aiA 
legacies  were  discharged  of  such  conditions,  whether  precedent  or 
subsequent,  (a)  But  the  ancient  rule  has  been  greatly  relaxed  in 
modern  times  ;  and  it  is  now  settled,  that  conditions  which  do  not 
directly  or  indirectly  import  an  absolute  injunction  to  eelihacy,  are 
valid.  (6)  Thus  conditions  restraining  marriage  under  twenty- 
one,  or  other  reasonable  age,  without  consent  of  executors,  guar- 
dians, &c.  ((?)  or  requiring  or  prohibiting  marriage  with  particular 
persons,  (cZ)  and  the  like,  are  valid  and  legal  conditions,  (e) 

(y)  Cage  v.  Eussel,  2  Ventr.  352.  rying  a  Scotchman) ;  Randal  v.  Payne,  1 

(z)  See  Lloyd  w.Branton,3  Meriv.  118  ;  Bro.  C.  C.  55  ;  [Duggan  v.  Kelly,  10  Ir. 

1  Rop.  Leg.  686,  3d  ed.  Eq.  295  ;  Graydon  v.  Graydon,  23  N.  J. 

(a)  See  the  judgment  of  Lord  Thurlow,  Eq.  229.]     But  see  W — w.  B — ,  11  Beav. 

in  Scott  u.  Tyler,  2  Dick.  720.  621. 

(6)  Scott  «.  Tyler,  2  Dick.  721,  by  Lord  (e)  See  1  Rop.  Leg.  660.    [Where  a  leg- 

Thurlow.  acy  was  given,  to  vest  upon  the  legatee's 

(c)  Hemmings  v.  Munckley,  1  Bro,  C.  arriving  at  the  age  of  twenty-one,  or  mar- 
C.  303  ;  Scott  V.  Tyler,  2  Bro.  C.  C.  431 ;  rying  before  that  time  with  the  approba- 
S.  C.  2  Dick.  712 ;  Stackpole  u.  Beaumont,  tion  of  her  guardian,  and  the  legatee  mar- 
3  Ves.  89 ;  Clifford  u.  Beaumont,  4  Russ.  ried  under  twenty-one  with  the  consent  of 
C.  C.  325 ;  which  must  be  considered  as  her  grandfather,  with  whom  she  was  living 
overruling  Underwood  u.  Morris,  2  Atk.  at  the  time,  this  was  held  not  to  be  a  com- 
184.  See  the  judgment  of  Lord  Campbell  pliance  with  the  condition,  although,  at 
in  Beaumont  v.  Squire,  17  Q.  B.  932,  933.  the  time,  her  father  and  mother  were  dead, 

(d)  Scott  u.  Tyler,  2  Dick.  721,  by  Lord  and  she  had  no  legally  constituted  guar- 
Thurlow;  Perrin  v.  Lyon,  9  East,  170  (in  dian.  Collier  v.  Slaughter,  20  Ala.  263.] 
which  case  the  restraint  was  from  mar- 
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Still  the  law  will  not  allow  conditions  in  absolute  restraint  of 
marriage.  And  accordingly  it  has  been  lately  held,  in  the  in- 
stance of  a  condition  subsequent,  that  it  was  altogether  void,  and 
that  the  legatee  should  retain  the  interest  given  to  him,  discharged 
of  the  condition,  (/)  notwithstanding  a  gift  over. 

*  It  is  not,  however,  to  be  understood,  that  where  property  is 
limited  to  a  person  until  that  person  marries,  and  when  such  mar- 
riage happens,  then  over,  such  limitation  may  not  be  valid.  (^)  In 
Morely  v.  Rennoldson,  (A)  Wigram  V.  C.  said  that  he  was  satis- 
fied, from  an  examination  of  the  authorities,  that  a  gift  until  mar- 
riage, and  when  the  party  marries,  then  over,  is  a  valid  limita- 
tion, (i)  And  his  honor  added,  that  in  the  case  of  a  widow  there 
was  no  question  of  the  validity  of  such  a  limitation.  (A) 

It  may  be  here  observed  that  a  gift  to  an  "  unmarried  "  person 
cannot  be  construed  to  mean  a  gift  to  that  person  so  long  as  he 


(/)  Morley  v.  Kennoldson,  2  Hare,  570 ; 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255  ;  [Wil- 
liams V.  Cowden,  13  Misson.  211  ;  Hoopes 
V.  Dundas,  10  Penn.  St.  75,-77;  Phillips 
V.  Medbm-y,  7  Conn.  568;  Maddox  o. 
Maddox,  11  Grattan,  804 ;  Binnerman  a. 
Weaver,  8  Md.  517;  Parsons  v.  Winslow, 
6  Mass.  169;  Waters  v.  Tazewell,  9  Md. 
291.]  But  it  was  held  by  Wood  V.  C. 
in  Newton  v.  Marsden,  2  Johns.  &  H.  356, 
that  a  condition  that  the  trusts  for  the  ben- 
efit of  a  widow  should  cease  if  she  mar- 
ried, was  valid.  [See  Bennett  v.  Robin- 
son, 10  Watts,  348;  Stahl's  Appeal,  2 
Penn.  St.  301;  Fahs  v.  Pahs,  6  Watts, 
213 ;  Allen  v.  Jackson,  1  Ch.  Div.  399. 
In  this  last  case,  it  was  held  that  a  con- 
dition in  restraint  of  the  second  mar- 
riage, whether  of  a  man  or  a  woman,  is 
not  void.] 

[g]  King  Edward  6  granted  to  his  sis- 
ter, the  Lady  Mary,  the  manor  of  D.,  so 
long  as  she  should  continue  unmarried. 
This  was  admitted  to  be  a  good  limita- 
tion, but  no  condition.  Fulbecke's  Par- 
allele,  47,  ed.  1618.  [See  Middleton  v. 
Eice,  Brightly,  88 ;  Underhill  o.  Koden, 
2  Ch.  Div.  494.] 

(A)  2  Hare,  580. 

(t)  See,  also,  Webb  v.  Grace,  2  Phill. 
701,  reversing  the  decision  of  the  V.  C.  ; 
15  Sim.  384;  Godfrey  w.  Hughes,  1  Rob- 
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ert.  593  ;  S.  C.  5  Notes  of  Cas.  499;  Heath 
V.  Lewis,  3  De  G.,  M.  &  G.  954  ;  Evans  v. 
Rosser,  2  Hemm.  &  M.  190 ;  [Bennett  v. 
Robinson,  10  Watts,  348;  Fahs  v.  Fahs, 
6  Watts,  213  ;  Commonwealth  v.  Stauifer, 
10  Penn.  St.  350;  Stahl's  Appeal,  2  Penn. 
St.  301.] 

[k)  See,  further,  as  to  limitations,  du- 
rante viduiiate,  Luxford  v.  Cheeke,  3  Lev. 
125;  Gordon  v.  Adolphus,  3  Bro.  P.  C. 
306,  Toml.  ed. ;  Richards  v.  Baker,  3 
Atk.  321  ;  Jordan  v.  Holkham,  Ambl. 
209;  Kishton  v.  Cobb,  9  Sim.  615;  5  Myl. 
&  Cr.  145;  Lloyd  v.  Lloyd,  2  Sim.  N. 
S.  255  ;  Bullock  v.  Bennett,  1  Kay  &  J. 
315  ;  [Pringle  v.  Dunkley,  14  Sm.  &  M. 
16;  Hawkins  v.  Skeggs,  10  Humph.  31 ; 
Person  v.  Dodge,  23  Pick.  287 ;  Bates  v. 
Webb,  8  Mass.  458  ;  Whitney  v.  Whitney, 
14  Mass.  88;  Chappel  u.  Avery,  6  Conn. 
31;  Hughes  v.  Boyd,  2  Sneed,  512;  Du- 
mey  v.  Schoeffler,  24  Missou.  170  ;  Dumey 
V.  Sasse,  24  Missou.  177;  McCullough's 
Appeal,  12  Penn.  St.  197;  Holmes  v. 
Field,  12  111.  424 ;  Phillips  v.  Medbury,  7 
Conn.  568;  Cornell  v.  Lovett,  35  Penn. 
St.  100;  Bennett  v.  Robinson,  10  Watts, 
348.]  But  in  Marples  v.  Bainbridge,  1 
Madd.  590,  Sir  T.  Plumer  rejected  the 
distinction  between  a  condition  and  limi- 
tation.    See  5  Mvl.  &  Cr.  152. 
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shall  remain  unmarried.  And  therefore  if  a  testator  bequeaths  a 
fund  to  his  "  unmarried  children,"  if  once  a  child  is  entitled  to 
participate  by  filling  the  character  of  an  unmarried  child,  he  or 
she  will  not  lose  that  right  by  his  or  her  subsequent  marriage.  (I) 
With  respect,  moreover,  to  conditions  in  restraint  of  marriage 
without  consent,  not  under  the  age  of  twenty-one,  or  other  reason- 
able age,  but  generally,  such  conditions,  like  those  just  mentioned 
in  restraint  of  litigating  the  will,  are  *  regarded  as  a  declaration 
of  the  testator  in  terrorem  merely,  (m)  if  there  is  no  disposition 
over,  (m^)  and  whether  precedent  (w)  or  subsequent,  (o)  are  inop- 
erative for  the  vesting  or  divesting  of  the  legacy.  But  if  there  be 
a  direction  that  the  legacy,  in  the  event  of  a  breach  or  non-per- 
formance of  such  a  condition,  shall  go  over  to  another  legatee,  the 
condition  is  obligatory ;  (o^)  for    the   court  is    bound  to  protect 


(/)  Jubber  v.  Jubber,  9  Sim.  503.  See 
Hall  u.  Robertson,  4  De  G.,  M.  &  G. 
781. 

(m)  See  ante,  1274,  note  (s). 

(ml)  [McUvaine  v.  Gethen,  3  Whart. 
575;  Hoopes  v.  Dundas,  10  Penn.  St.  75; 
Parsons  v.  Winslow,  6  Mass.  169;  Phillips 
V.  Medbury,7  Conn.  568  ;  Maddox  v.  Mad- 
dox,  11  Grattan,  804.] 

(n)  Harvy  v.  Aston,  Com.  Rep.  728, 
by  Comyns  C.  B. ;  Reynish  v.  Martin,  3 
Atk.  331,  by  Lord  Havdwicke ;  Malcom 
V.  O'Callaghan,  2  Madd.  353,  by  Sir  T. 
Plumer.  But  it  has  been  doubted  whether 
a  condition  precedent  requiring  the  con- 
sent of  the  executors,  &c.  to  the  marriage 
of  the  legatee,  generally,  be  not  operative, 
whether  the  legacy  be  limited  over  or  not. 
See  1  Rop.  Leg.  716,  3d  ed.,  and  the  ob- 
servations of  Lord  Bldon  in  Clarke  v. 
Parker,  19  Ves.  15;  and  those  of  Sir 
Wm.  Grant  in  Lloyd  v.  Bran  ton,  3 
Meriv.  116. 

(o)  Stratton  v.  Grimes,  2  Vern.  357  ; 
Wheeler  v.  Bingham,  3  Alk.  367,  by  Lord 
Hardwicke;  Malcolm  v.  O'Callaghan,  2 
Madd.  353,  by  Sir  T.  Plumer ;  [Collier  v. 
Slaughter,  20  Ala.  263.  But  where  a  tes- 
tator devised  real  estate  to  his  grandson  in 
fee ;  and  by  a  codicil  directed  the  estate  to 
be  held  by  trustees,  "  in  trust  to  pay  over 
to  him  quarterly  the  net  income  of  said 
estate,  so  long  as  he  shall  remain  unmar- 


ried ;  and,  in  the  event  of  his  marriage  or 
his  dying  unmarried,  to  convey  the  estate 
to  his  heirs;"  it  was  held  that  the  re- 
straint upon  marriage  was  against  the 
policy  of  the  law,  and  the  gift  over  was 
void.  Otis  t).  Prince,  10  Gray,  581.  The 
devise  over  to  the  heirs  of  a  person  living 
was  held  to  be  void.  See  Heard  v.  Horton, 
1  Denio,  165.  A  condition  in  restraint  of 
marriage  imposed  on  a  devise  of  real  es- 
tate is  not  invalid  in  Pennsylvania ;  Com- 
monwealth «.'Stauffer,  10  Penn.  St.  350; 
and  this  is  the  rule  even  where  there  is  no 
limitation  over.  McCuUough's  Appeal, 
12  Penn.  St.  197.  Though  the  bequest  of 
an  annual  sum  to  a  woman  may  be  re- 
strained to  her  marriage,  by  words  of  con- 
ditional limitation,  it  cannot  be  done  by  a 
condition  subsequent,  where  there  is  no 
bequest  over.  Hoopes  v.  Dundas,  10 
Penn.  St.  77;  Phillips  u.  Medbury,  7 
Conn.  568;  Maddox  u.  Maddox,  11  Grat- 
tan, 804;  ante,  1276,  note  (k),  and  cases; 
Middleton  v.  Rice,  Brightly,  88  ;  Binner- 
man  v.  Weaver,  8  Md.  517.] 

(oi)  ["  It  is  a  rule  now  well  established, 
that  where  a  testator  gives  to  a  woman  a 
life  interest,  if  she  so  long  remains  unmar- 
ried, and  then  directs  that,  in  the  event  of 
her  marriage  the  property  shall  go  over  to 
another,  although,  according  to  strict  lan- 
guage, the  gift  over  is  expressed  only  to 
take  effect  in  the  event  of  the  marriage  of 
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the  interest  of  the  party  in  whose  favor  the  ulterior  limitation  is 
made,  (o)  A  mere  gift  of  the  residue  to  a  particular  person  will 
not  be  considered  such  a  limitation,  (^)  unless  the  testator  also 
directs  the  legacy  to  fall  into  the  residue  in  case  of  breach  of  the 
condition.  (5') 

Provisions  of  this  kind  may  be  sometimes  entirely  rejected  as 
When  re-  being  inapplicable.  Thus,  in  Crommelin  v.  Cromme- 
inapplica-  ^^'^'  (*")  Provisions  in  a  father's  will  respecting  his  daugh- 
bie.  ter's  marriage  were  held  not  only  to  apply  to  a  daugh- 

ter who,  having  married  in  her  father's  lifetime,  after  his  death 
married  a  second  time.-  Again,  in  Bird  v.  Hundson,  (s)  a  direc- 
tion to  pay  interest  to  a  legatee  so  long  as  she  remained  single, 
with  a  gift  over  on  her  death,  was  held  to  give  to  the  legatee  the 
interest  for  li!'e,  notwithstanding  her  marriage,  (f) 

*  Next,  concerning  the  performance  of  conditions  in  restraint  of 
marriage.  In  the  instances  of  conditions  requiring  mar- 
riage with  consent  of  executors  or  trustees,  it  has  been 
in  restraint  decided  that  such  a  consent  must  be  obtained  before  or 
at  the  marriage ;  for  a  subsequent  approbation  by  the 
executors,  &c.  will  not  be  a  performance  of  the  condi- 
tion, (m)  Again,  the  consent  of  all  the  executors  or  trus- 
tees must  be  obtained ;  (a)  though  where  one  of  them 
is  dead,  if  the  condition  is  precedent,  it  should  seem 
that  the  consent  of    all  the  survivors  is  sufficient.  («/) 


Perform- 
ance of 
conditions 


nage: 

when  con- 
sent to  be 
obtained : 

of  whom: 

conse- 
quence of 


the  tenant  for  life,  the  gift  over  is  held  to 
take  effect,  even  though  the  tenant  for  life 
does  not  marry."  Eaton  v.  Hewitt,  2  Dr. 
&  Sm.  184  ;  Browne  v.  Hammond,  Johns. 
210,  214;  Jessel  M.  R.  2  Ch.  Div.  497. 
See  Pile  v.  Salter,  5  Sim.  411.] 

(p)  Wheeler  v.  Bingham,  3  Atk.  264  ; 
[Parsons  v.  Winslow,  6  Mass.  169.] 

{q)  Wheeler  v.  Bingham,  3  Atk.  368 ; 
Lloyd  V.  Branton,  3  Meriv.  118 ;  ante, 
1235. 

(r)  3  Ves.  227.  See,  also,  Clarke  v. 
Berkeley,  2  Vern.  720 ;  Parnell  v.  Lyon, 
1  Ves.  &  B.  479  ;  post,  1279,  note  (g) ; 
Richton  u.  Cobb,  5  Myl.  &  Cr.  145 ;  9  Sim. 
615. 

(s)  2  Swanst.  342. 

(t)  5  Myl.  &  Cr.  153.  See  Bullock  v. 
Bennett,  1  Kay  &  J.  315,  reversed  7  De 
G.,  M.  &  G.  283. 
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(u)  Reynish  v.  Martin,  3  Atk.  331 ; 
Clarke  v.  Parker,  19  Ves.  21 ;  Long  v. 
Ricketts,  2  Sim.  &  Stu.  179.  Although 
the  word  "  approbation  "  be  also  used,  it 
should  seem  that  the  same  rule  must  pre- 
vail. Malcom  u.  O'Callaghan,  2  Madd. 
353;  Clarke  u.  Parker,  19  Ves.  21.  But 
see  Burleton  v.  Humfrey,  Ambl.  256,  con- 
tra. 

(x)  Clarke  v.  Parker,  19  Ves.  17.  The 
consent  may  be  presumed  after  a  lapse  of 
time.    Re  Birch,  17  Baav.  358. 

(y)  1  Rop.  Leg.  691,  3d  ed.  See,  also, 
Worthington  u.  Evans,  1  Sim.  &  Stu. 
172.  [Where  the  condition  requires  mar- 
riage with  the  consent  of  the  parents  of 
the  legatee,  and  one  of  them  is  dead,  the 
consent  of  the  surviving  parent  has  re-, 
ceutly  been  held  to  be  su6ficient,  in  Dawson 
a.  Oliver-Massey,  2  Ch.   Div.   753.     See 
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But  if  the   condition  is  subsequent,  and  consequently   death  of 

■*  .  one  of  sev- 

marriage  without  the  consent  of  several  persons  is  to  erai  whose 
devest  the  legacy,  the  death  of  all  (s)  or  one  of  them  required:' 
will  discharge  the  condition  altogether,  (a) 

The  next  consideration  is,  what  will  be  a  sufficient  consent.  It 
has  been  decided,  that  a  general  consent,  given  to  the  ^^j';™°{ 
legatee  after  attaining  majority,  will  be  sufficient ;  (6)  ficient: 
and  further,  that  an  unconditional  consent,  once  given,  cannot  be 
retracted ;  (c)  unless  for  good  reasons,  moral  or  pecuniary,  after- 
terwards  discovered.  (cZ)  But  the  consent  may  *  be  conditional ; 
and  then  it  will  be  sufficient  or  not,  according  as  its  condition  is 
or  is  not  performed,  (e)  Again,  it  has  been  held  that  consent 
may  be  implied,  as  from  the  circumstance  that  the  executor  or 
trustee  witnesses  the  reception  of  addresses  of  marriage,  and  inti- 
mates no  disapprobation ;  for  then  the  maxim  qui  tacit,  satis 
loquitur,  applies.  (/)  Lastly,  if  the  legatee  married  in  the  life- 
time of  the  testator  with  his  consent,  or  subsequent  approbation, 
that  is  equivalent  to  a  marriage  after  his  death  with  the  consent  of 
his  executors,  &c.  (^) 

A  first  marriage  with  consent  is  a  sufficient  performance  of 
the  condition  :  and  therefore  a  second  marriage  without  second 

"  marriage 

consent,  though  in  the  lifetime  of  the  executor  or  other  without 

individual  whose  assent  is  required  in  the  condition,  will  after  a  first 

incur  no  forfeiture.  (A)  sTnt  ""'" 

If  a  bequest  is  made  to  a  legatee  at  twenty-one,  or 

upon  marriage  with  consent,  with  a  clause  of  forfeiture  twenty-one 

1  Story  Eq.  Jur.  §  291 ;  1  Eoper  Legacies,        (c)  Strange  k.  Smith,  Ambl.  263  ;  Merry 
by  White,  691,  692.]  v.  Ryves,  1  Eden,  1 ;  Dashwood  v.  Bulke- 

{z)  Graydon  o.  Hicks,  2  Atk.  18 ;  Ais-    ley,  10  Ves.  242 ;  Le  Jeune  v.  Budd,  6 
labie  v.  Eice,  3  Madd.  256  ;  Grant  v.  Dyer,     Sim.  441. 

2  Dow.  P.  C.  73.  (d)  10  Ves.  242,  243. 

(a)  Peyton  v.  Bury,  2  P.  "Wms.  626.  (e)  Dashwood  ii.Bulkeley,  10  Ves.  230; 

See  accord.  CoUett  <j.  CoUett,  12  Jur.  N.  D'Aguilar  v.  Drinkwater,  2  Ves.  &  B. 

S.  180,  cm-am  Lord  Romilly.    In  that  case  225  ;  1  Rop.  Leg.  701,  3d  ed. 

the  legacy  was  given,  payable  on  the  leg-  (/)  Campbell  v.  Lord  Netterville,  cited 

atee's  attaining  twenty-one  or  marrying  in  2  Ves.  sen.  530,  and  in  10  Ves.  243. 

with  her  mother's  consent.    The  mother  (g)  Clarke  v.  Berkeley,  2  Vem.  720; 

died,  and  then  the  legatee,  being  still  an  Pamell  v.  Lyon,  1  Ves.  &  B.  472  ;  Wheeler 

infant,  married ;  and  it  was  held  that  this  u.  Warner,  1  Sim.  &  Stu.  304;  Smith  v. 

was  a  condition  subsequent,  which  was  Cowdery,  2  Sim,  &  Stu.  358. 

discharged  by  the  mother's  death.  (A)  Hutcheson  t,.  Hammond,  3  Bro.  C. 

(6)  Mercer  v.  Hall,  4  Bro.  C.  C.  328;  C.  128;  Crommelin  v.  Crommelin,  3  Ves. 

Pollock!).  Croft,  1  Merir.  181.  227. 


VOL.  n.  34 
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marriage 
without 
consent 
before  at- 
taining 
twenty- 
one,  and 


attainment 
of  tliat 
age: 


or  on  mar-  upon  marriage  without  consent,  if  the  legatee  attains 
consent:  twenty-one,  the  condition  is  extinct,  and  a  subsequent 
marriage  without  consent  is  no  forfeiture,  (i)  Again,  where  a 
bequest  was  made  in  trust  for  A.  when  and  so  soon  as  he  attained 
twenty-one,  or  married  before  that  age  with  consent  of  guardians; 
but  if  he  should  not  attain  twenty-one,  or  marry  before 
that  age  without  such  consent,  then  oyer ;  Sir  William 
Grant  held,  that  on  attaining  twenty-one,  A.  was  abso- 
lutely entitled,  *  although  he  had  previously  married 
without  consent.  (Jc)  Where  the  bequest  was  to  A.  to 
he  paid  at  tW£nty-one  or  marriage,  but  if  A.  died  under 
twenty-one,  or  married  without  the  consent  of  B.,  then 
over,  Lord  Hardwicke  held  that  marriage  during  minority,  with- 
out consent,  was  a  forfeiture.  (V)  The  distinction  between  these 
two  eases  may,  perhaps,  be  discovered  by  considering,  that  in  the 
former  case  the  legacy  is  given  on  a  condition  precedent,  upon  the 
happening  of  one  of  two  events,  viz,  marriage  with  consent  or  the 
attainment  of  twenty-one,  and  the  legacy  vests,  if  either  contin- 
gency happens  ;  whereas,  in  the  latter,  the  condition  is  subsequent 
and  the  vested  interest  to  be  determined,  if  either  of  two  events 
happens,  viz,  his  death  before  twenty-one,  or  marriage  without 
consent,  (m) 

Before  leaving  this  subject,  it  must  be  observed,  that  if  an  exec- 
unreasona^   utor  or  trustee,  whose  consent  is  required  by  the  will  to 

ble  refusal    ,,  .  j;        i        i  j!  x  l      ^  • 

of  consent  the  marriage  oi  a  legatee,  refuse  to  execute   his  power 

tOT^&c™"  ^y  consenting,  the  court  of  chancery  will  direct  an  inquiry 

controlled  Jji^q  ^jjg  proposed  marriage,  and  as  to  its  propriety  ;  and 

of  equity,  further,  if  the  marriage  should  be  found  suitable,  will 


(t)  Desbody  o.  Boyville,  2  P.  Wms. 
547  ;  Knapp  v.  Noyes,  Ambl.  662.  On 
the  same  principle,  wliere  the  testator  gave 
his  daughter  iOOl.  to  be  paid  in  twelve 
months  after  his  death,  but  if  she  married 
John  Osborne  then  he  revoked  the  legacy 
and  gave  her  a  shilling  in  lieu ;  and  she 
married  fourteen  months  after  hia  death ; 
Lord  Bosslyn  ordered  her  to  be  paid  the 
legacy  of  400Z.  with  interest.  Osborne  v. 
Brown,  5  Ves.  527. 

(k)  Austen  v.  Halsey,  13  "Ves.  125. 
See,  also,  Knight  v.  Cameron,  14  Ves. 
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389  ;  Collett  v.  Collett,  12  Jur.  N.  S.  180, 
by  Lord  Eomilly  M.  E. 

(l)  Chauncey  v.  Graydon,  2  Atk.  616. 

(m)  See  1  Rop.  Leg.  715,  3d  ed.  If  a 
legacy  should  be  given,  payable  upon  mar- 
riage, with  consent  of  trustees  under 
twenty-one ;  and  the  legatee  marry  with- 
out consent  under  twenty-one,  and  then 
marry  a  second  time,  having  attained  ma- 
jority, it  may  be  questioned  whether,  on 
such  second  marriage,  the  legatee  would 
become  entitled  to  the  legacy.  Clifford  ». 
Beaumont,  4  Buss.  325.  But  see  Beau- 
mont V.  Squire,  17  Q.  B.  905. 
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receive  proposals  for  a  settlement  on  the  legatee  and  issue  of  the 
marriage,  (m) 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will  be 
proper  to  advert  to  the  rules  established  with  respect  Legacies  to 
to  legacies  given  to  executors.  executors: 

Where  legacies  are  given  to  persons,  in  the  character  of  *  ex- 
ecutors, and  not  as  marks  of  personal  regard  only,  such     .^^  ^^ 
bequests  are  considered  to  be  given  upon  an  implied  con-   ti"**  ^har- 

'■  .1111  acter  are 

dition,  viz :  that  the  parties  clothe  themselves  with  the  ou  condi- 
character  in  respect  of  which  the  benefits  were  intended  oepting  the 
for  them,  (o)  "  Nothing  is  so  clear,"  said  Lord  Alvan-  °  °®' 
ley,  in  Harrison  v.  Rowley,  (^)  "  as  that  if  a  legacy  is  given  to  a 
man,  as  executor,  whether  expressed  to  be  for  care  and  pains  or 
not,  he  must,  in  order  to  entitle  himself  to  the  legacy,  clothe  him- 
self with  the  character  of  executor."  (^q) 

It  has,  however,  been  held  on  two  occasions,  (r)  by  Shadwell 
V.  C,  that  this  rule  does  not  extend  to  the  case  of  a  residue  ;  and 
his  honor  said  there  was  no  case  which  decided  that  an  exec- 
utor should  be  deprived  of  his  right  to  a  residue,  or  a  share  of  a 
residue,  given  to  him,  because  he  did  not  prove  the  will. 

In  order  to  make  a  proper  application  of  this  rule,  two  in- 
quiries are  necessary :  First,  When  shall  a  legacy  be  regarded  as 
given  to  a  man  in  the  character  of  executor.  Secondly,  What  shall 
be  a  sufficient  assumption  of  the  character  of  executor  to  entitle 
the  legatee,  when  a  legacy  is  so  given. 

First,  When  a  legacy  shall  be  regarded  as  given  to  a  where  a 
legatee  in  the  character  of  executor.     The  presumption  to  be  re- 
is,  that  a  legacy  to  a  person  appointed  executor  is  given   |fven  to*an 
to  him  in  that  character,  and  it  is  on  him  to  show  some-  that™har-° 
thing  in  the  nature  of  the  legacy,  or  other  circumstances  ^''^'''■ 

(n)  Clarke  K.Parker,  19  Ves.  18,  19;  {q)  It  will  make  no  difference  that  the 

Goldsmid  v.  Goldsmid,  19  Ves.  368 ;  S.  C.  executor  is  aged  and  incapable  by  bodily 

Coop.  225  ;  I  Eop.  Leg.  697,  3d  ed.  and  mental  infirmities  of  proving  the  will. 

(o)  1  Eop.  Leg.  672,  3d  ed. ;  Abbott  v.  Hanbnry  v.  Spooner,  5  Beav.  630 ;  In  re 

Massie,  3  Ves.  148 ;  Freeman  v.  Fairlie,  Hawkin's  Trust,  33  Beav.  570.    But  he 

3  Meriv.  31 ;     [Morris  v.  Kent,  2  Edw.  may  prove  it  at  any  time,  even  after  the 

Ch.  174.    A  legacy  given  to  an  executor,  hearing.    Reed  w.  Devaynes,  2  Cox,  285; 

as  a  compensation  for  his  services  as  such,  post,  1285,  note  (i). 

without  any  direction  as  to  the  time  of  (r)  Griffiths  v.   Pruen,   11    Sim.   202; 

payment,  does  not  draw  interest.    Morris  Christian  v.  Devereux,  12  Sim.  264.    See, 

V.  Kent,  supra.]  also,  2  Coll.  202. 

{p)  4  Ves.  216. 
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arising  on  the  will,  to  repel  that  presumption.  (»)  Thus,  in 
Reed  v.  *  Devaynes,  (^)  the  testator  gave  legacies  to  certain  per- 
sons by  the  description  of  "  my  very  good  friends,"  and  in  the 
further  part  of  the  will,  desired  them  to  act  as  executors.  One 
of  those  persons,  who  had  not  proved  the  will,  or  acted  as  execu- 
tor, claimed  his  legacy.  But  Lord  Alvanley  said  that  an  execu- 
tor so  appointed  could  not  claim  his  legacy  without '  acting,  or 
at  least  proving  the  will.  So  in  Stackpoole  v.  Howell,  (m)  the 
testator  devised  his  real  and  personal  estates  to  the  plaintiff  and 
the  defendants  Howell  and  Maberly,  upon  various  trusts,  and  ap- 
pointed them  executors.  He  afterwards  made  two  codicils  by 
which  he  gave  to  those  three  persons  legacies,  not  expressly' as 
trustees  or  executors,  but  by  their  names  and  descriptions ;  and 
the  legacies  by  the  first  codicil  were  classed  together,  and  of  equal 
amounts,  as  were  those  in  the  second.  The  plaintiff  renounced 
probate,  and  he  nevertheless  claimed  the  legacies.  But  Sir 
Wm.  Grant  held  that  he  was  not  entitled.  Again,  in  Piggott  v. 
Green,  (a;)  a  testatrix  gave  legacies  of  lOOZ.  each  to  A.,  B.,  and  G., 
and  in  a  subsequent  part  of  her  will,  she  appointed  them  her  ex- 
ecutors. In  the  preceding  clauses,  she  made  devises  and  bequests 
"  to  her  executors  thereinafter  named,"  and  "  to  her  executors  and 
trustees."  A.  neither  proved  nor  acted.  And  Sir  L.  Shadwell 
V.  C.  held  that  he  was  not  entitled  to  the  legacy.  («/) 

But  this  presumption  will  be  rebutted,  if  it  should  appear, 
either  from  the  language  of  the  bequest,  or  from  the  fair  construc- 
tion of  the  whole  will,  that  the  bequest  to  a  person,  who  is  named 
executor,  is  given  to  him  independently  of  that  character;  and 
then  the  legatee  will  be  entitled  to  receive  the  legacy,  whether  he 
accepts  the  office  or  not.  (s)  *  Thus,  in  Humberston  v.  Humber- 
ston,  (a)  the  testator,  as  an  encouragement  to  his  executors  (who 
were  four)  to  accept  the  trust  and  executorship,  gave  to  each  of 
them  100?.  and  121.  for  mourning,  and  to  each  a  ring,  and  101. 
a  year  for  their  trouble.     And  Lord  Chancellor  Cowper  held  that 

(s)  Stackpoole  v.  Howell,  13  Ves.  417 ;  (y)  See,    also,    Barber    ...    Barber,    3 

Dix  V.  Reed,  1  Sim.  &  Stu.  239 ;  Calvert  Myl.  &  Cr.  688 ;  post,  pt.  m.  bk.  m.  ch. 

V.    Sebbon,  4   Beav.   222;    [Kirkland   v.  v.  §  1. 

Narramore,  105  Mass.  31,  32.]  («)  So   the   inequality   in    the    subject- 

(()  3  Bro.  C.  C.  95  ;  S.  C.  2  Cox,  285.  matter  of  the  two  gifts  is  sufficient  to  rebut 

See  post,  1284,  note  (g).  the  presumption.    Jewis  v.  Lawrence,  L. 

(ti)  13  Ves.  417.  E.  8  Eq.  Cas.  345. 

{x)  6  Sim.  72.  (a)  i  p.  -Wms.  333. 

[1282]     [1283] 
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notwithstanding  the  condition  of  the  acceptance  might  seem  to 
run  to  all  the  legacies,  yet  the  executors,  though  they  did  not 
act,  should  have  their  rings  and  mourning,  these  being  intended 
for  them  immediately,  and  not  to  wait  their  time  of  accept- 
ance ;  but  that  they  should  not  have  their  1001.  and  the  annuity 
of  101.  each.  So  in  Dix  v.  Reed,  (6)  the  testator  bequeathed  thus, 
"  I  give  to  William  Reed  and  John  Baugley  501.  each,  whom  I 
nominate  and  appoint  executors  in  trust  to  this  my  will ;  the  said 
bequests  to  be  upon  condition  of  their  taking  upon  them  the  trusts 
hereinafter  mentioned."  In  a  subsequent  part  of  the  will,  the 
testator  added,  "  I  give  unto  my  cousin,  Thomas  King,  the  sum 
of  501.  whom  I  appoint  as  joint  executot  in  trust  in  this  my  will." 
Reed  and  Baugley  proved  the  will ;  but  King  declined  proving 
it,  and  did  not  interfere  in  the  trusts.  It  was  insisted  that  he  was 
not  entitled  to  the  legacy  of  501.  The  master  reported  the  legacy 
to  be  due,  but  an  exception  was  taken  to  the  report.  And  Sir 
John  Leach  V.  C.  overruled  the  exception,  observing,  that  he 
considered  the  gift  rather  intended  in  respect  of  the  legatee's  re- 
lationship than  of  his  office.  So  where  a  testator  appointed  his 
"  friend  "  P.  his  executor,  and  gave  him  a  legacy  "  as  a  remem- 
brance," and  P.  did  not  act  as  executor,  it  was  held  by  Lord 
Romilly  M.  R.  that  he  was  entitled  to  the  legacy  without  prov- 
ing the  will,  (c) 

So  in  Burgess  v.  Burgess,  (^d)  a  legacy  given  to  the  testator's 
trustees  and  executors,  as  a  mark  of  Ms  respect  for  them,  was  held 
by  Knight  Bruce  V.  C.  not  to  be  revoked  by  a  codicil  *  appointing 
other  trustees  and  executors  in  their  room,  and  giving  a  legacy 
of  equal  amount  to  the  newly  appointed  trustees  and  executors, 
in  similar  language,  (e) 

Again,  in  Cockerell  v.  Barber,  (/)  a  testator,  after  giving  a 
legacy  to  his  friend  and  partner,  Mr.  Palmer,  appointed  him  one 
of  his  executors,  and  made  other  devises  and  bequests  in  his  favor, 
so  that  Mr.  Palmer  was  entitled  under  the  will  to  much  greater 
benefits  than  any  of  the  other  executors.  By  a  codicil,  in  which 
Mr.  Palmer  was  described  as  one  of  the  executors,  a  further  legacy 

(6)  1  Sim.  &  Stii.  237.  that  the  courts  had  struggled  against  the 

(c)  Bubb  i).  Yelverton,  L.  R.  13  Eq.     eflfect  of  a,  general  rule,  the  propriety  of 
^Cas.  131.  which  had  been  doubted.     See,  also,  In  re 

(d)  1  Coll.  367.  Denbj,  3  De  G.,  F.  &  J.  350. 

(e)  See,  also,  Compton  v.  Bloxham,  2        (/)  2  Euss.  585. 
Coll.  201,  202,  where  the  same  judge  said 
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was  bequeathed  to  him.  And  Lord  Eldon  C.  held  that  these 
legacies  were  not  given  to  him  in  his  character  of  executor.  But 
his  lordship  took  occasion  to  lament  the  infringement  of  the  old 
simple  rule,  that  if  a  man  was  named  executor,  and  had  a  legacy 
given  to  him,  he  stould  not  have  the  legacy,  if  he  did  not  take 
the  office.  (^)  So  in  Wildes  v.  Davies,  (A)  where  a  testator  by  a 
codicil  gave  to  M.  2001.  and  named  him  joint  executor  with  the 
executors  in  the  will ;  and  in  case  the  testator's  son  should  die 
lunatic,  then  he  gave  2001.  to  the  said  M. ;  it  was  held  by  Stuart 
V.  C.  that  the  latter  gift  was  not  annexed  to  the  office. 

Secondly,  What  shall  be  a  sufficient  assumption  of  the  char- 
acter of  executor,  to  entitle  the  legatee,  when  a  legacy  * 
is  given  to  him  in  that  character  ?  If  the  legatee  prove 
the  will  with  an  intention  to  act  under  it,  that  will  be 
a  sufficient  performance  of  the  condition ;  or  if  he  un- 
equivocally manifest  an  intention  to  act  in  the  executor- 
ship, as  by  giving  directions  about  the  funeral  of  the  testator,  and 
be  prevented  by  death  from  further  entering  upon  his  office,  that 
will  also  be  a  performance  of  the  condition.  («)     Thus,  in  Harri- 


what  is  a 
sufficient 
assumption 
of  the  office 
to  satisfy 
the  con- 
dition. 


{g)  Lord  Alvanley,  in  Reed  v.  De- 
vaynes,  2  Cox,  285,  said  that  he  thought 
a  child,  who  had  a  portion  left  him  by  a 
will,  in  which  he  was  appointed  executor, 
could  not  take  the  portion  unless  he  acted 
as  executor.  But  this  may  be  considered 
inconsistent  with  the  more  recent  author- 
ities. And  the  same  remark,  perhaps,  ap- 
plies to  the  principal  decision  of  the  same 
learned  judge  in  Reed  v.  Devaynes  (stated 
ante,  1281,  1282),  inasmuch  as  it  appears 
from  the  report  in  Cox,  that  the  legacy 
was  given  to  the  executors,  "  as  a  mark 
of  my  gratitude  for  the  friendship  they 
have  shown  me ;  "  which  words,  it  would 
seem,  would  rebut  the  presumption  that 
the  bequest  was  given  to  them  in  their 
character  of  executors. 

(A)  1  Sm.  &  G.  475. 

(i)  1  Rop.  Leg.  673,  3d  ed.  If  an  ex- 
ecutor proves,  and  bond  fide  acts  as  such, 
any  time  before  the  real  business  of  ad- 
ministering the  estate  is  concluded,  he  is 
entitled  to  his  legacy.  Angermann  v. 
Ford,  29  Beav.  349  ;  ante,  1281,  note  (}). 
So  where  an  executor,  to  whom  a  legacy 
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was  left  for  his  trouble,  being  in  Australia 
at  the  death  of  the  testator,  sent  home  a 
power  of  attorney,  under  which  another 
person  administered  the  estate,  and  under 
which  the  rents  of  the  real  estate  were  re- 
ceived, and  the  executor  died,  without 
proving  the  will,  it  was  held  by  Malins 
v.  C.  that  the  executor  had  sufficiently 
shown  an  intention  to  act  under  the  trusts 
of  the  will  to  entitle  his  representative  to 
the  legacy.  Lewis  v.  Matthews,  L.  R.  8 
Eq.  Cas.  277.  [A  late  case  in  Massachu- 
setts raised  the  same  question  as  to  a  leg- 
acy to  a  trustee.  In  a  will,  after  making 
bequests  to  certain  legatees,  the  testator 
continued  :  "  I  appoint  J.  S.  trustee,  to 
take  and  keep  the  above  legacies,  the  in- 
come of  which  he  shall  appropriate  to 
their  comfort  so  long  as  they  live.  After 
their  decease,  what  remains  I  bequeath 
to  the  above  trustee."  It  was  held  that 
the  gift  of  the  remainder  to  J.  S.  was  con- 
ditional on  his  accepting  the  trust,  and 
did  not  vest,  if  he  died  after  probate  of  the 
will,  without  doing  any  act  to  accept  the 
trust,  although  before  the  executor  had 
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son  V.  Rowley,  (A)  the  testatrix  bequeathed  to  her  executors  1001. 
each  for  their  care  and  loss  of  time.  One  of  the  executors  sur- 
vived the  testatrix  so  short  a  time,  that  he  was  prevented  from 
joining  with  his  co-executors  in  proving  her  will,  but  he  concurred 
with  them  in  giving  directions  respecting  her  funeral,  and  in  pay- 
ing certain  sums  for  burial  fees,  making  the  coffin,  and  opening 
the  vault,  in  consequence  of  those  directions.  And  Lord  Alvan- 
ley  decided  that  his  executors  were  entitled  to  the  legacy.  In 
this  case  his  lordship  declined  determining  whether,  if  the  execu- 
tor had  died  without  knowing  that  he  was  appointed  executor,  or 
manifesting  any  intention  to  take  upon  him  the  trust  (as  if  he 
had  died  at  a  distance,  before  the  information  reached  him),  he 
would  have  been  entitled,  (l) 

In  Hollingsworth  v,  Grasett,  (m)  a  testator  bequeathed  his 
*  residuary  estate  to  A.,  the  executor  and  trustee  of  his  will ;  with 
a  gift  over  in  case  of  the  death  of  A.,  so  that  he  might  not  be 
enabled  to  perform  the  duties  thereby  required  of  him.  A.  proved 
the  will,  but  died  before  he  had  fully  performed  the  trusts  of  it. 
And  it  was  held  by  Sir  L.  Shadwell  V.  C.  that  A.  by  merely  prov- 
ing the  will  entitled  himself  to  the  residue  absolutely. 

But  the  conduct  of  an  executor,  after  proving  the  will,  may  be 
such  as  to  demonstrate,  that  instead  of  a  bond  fide  intention  to 
execute  the  trusts,  he  procured  probate  as  a  means  of  enabling 
him  to  violate,  in  the  grossest  manner,  the  confidence  reposed  in 
him  by  the  testator.  In  such  a  case,  the  mere  act  of  proving  the 
will  cannot  entitle  him  to  the  legacy  meant  for  him.  (w)  Thus, 
in  Harford  v.  Browning,  (o)  Mr.  Morris  (one  of  four  executors) 
had  a  legacy  of  1,5001.  and  an  annuity  of  100?.  given  to  him  by 
the  testator,  upon  proving  the  will,  and  taking  upon  himself  the 
execution  of  it.  Morris  concurred  in  the  probate,  and  shortly 
afterwards  eloped  with,  and  married  abroad,  the  infant  daughter 
of  the  testator,  who  was  beneficially  interested  under  the  will. 
With  the  exception  of  probate,  Morris  never  acted  as  executor, 

settled  the  estate.     Kirkland  v.  Narra-  acy  given  as  a  token  of  regard,  and  a  reo- 

more,  105  Mass.  31,  32.]  ompense  for  his   trouble;   no  refusal  or 

(Jc)  4  Yes.  212.  neglect  to  act,  where  necessary,  appear- 

(l)  4  Ves.  215.    In  Brydges  v.  Wotton,  ing. 
1  Ves.  &  B.  134,  a  trustee  dying  nine-        (m)  15  Sim.  52. 
teen  months  after  the  testatrix,  without        (n)  1  Rop.  Leg.  673,  3d  ed. 
having  acted,  was  held  entitled  to  the  leg-        (o)  1  Cox,  302 
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and,  in  consequence  of  his  misconduct,  he  was  restrained  by  the 
court  of  chancery  from  interfering  in  the  trust  of  the  ■will.  And 
Lord  Thurlow  determined,  that  Morris's  concurrence  in  the  pro- 
bate, under  these  circumstances,  did  not  entitle  him  either  to  the 
legacy  or  the  annuity. 

In  Baker  v.  Martin,  (^)  a  testator  directed  that  lOOZ.  should 
Where  an  ^®  annually  paid  to  one  of  his  executors,  for  his  trouble 
annuity       jjj  superintending  his  concerns,  until  a  final  settlement 

given  to  an  J^  o  ' 

executor,  of  Ms  affairs  should  take  place.  The  executor  proved 
trouble "  and  acted.  Some  time  after  the  testator's  death,  a  suit 
was  instituted  for  the  administration  of  his  estate,  but 
no  receiver  was  appointed,  and  some  of  the  assets  were  *  still  out- 
standing. Sir  L.  Shadwell  V.  C.  held  that  the  annuity  did  not 
cease  on  account  of  the  institution  of  the  suit. 
Beijuest  of  A  request  by  a  testator  that  a  handsome  gratuity 
some  era-     should  be  given  to  each  of  his  executors,  is  void  for  un- 

tuity "to  ,    •    ,       ^   N 

executors,    certamty.  {q) 

Liability  of       j^  conclusion,  it  may  be  mentioned,  that  where  per- 

cxecutor  . 

legatee  ac-   sonal  property  is  bequeathed  to  executors  as  trustees,  the 

ceptingthe  ,  ■%     i  -n  .  n     ,  ^  n 

office.  probate  or  the  will  is  an  acceptance  of  the  trusts,  (r) 

In  the  case  of  Messenger  v.  Andrews,  (s)  a  testator  gave  a  spe- 
cific bequest  to  A.,  and  directed  that  in  consideration  of  the  bequest, 
A.  should  pay  his  debts  ;  and  made  A.  his  residuary  legatee  and 
executor.  And  Lord  Lyndhurst  C.  held  that  the  payment  of  the 
debts  was  a  condition  annexed  to  the  specific  bequest,  and  that  if 
A.  accepted  the  bequest,  he  was  bound  to  pay  the  debts,  though 
they  should  far  exceed  the  amount  of  the  property  bequeathed  to 
him. 

In  Henvell  v.  Whitaker,  (f)  the  testator  directed  his  just  debts 
and  funeral  expenses  to  be  fully  paid  and  satisfied  by  his  executor 
thereinafter  named.  And  Sir  John  Leach  M.  R.  held  that  this 
was  a  condition  imposed  upon  the  executor,  to  satisfy  the  testator's 
debts  and  funeral  expenses  as  far  as  all  the  property,  which  he 

(p)  8  Sim.  25.  V.  Worthington,  12  Md.  418;  Baldwin!), 

(g)  Jubber  v.  Jubber,  9  Sim.  503.  Porter,  12  Conn.  473;  Cummins  w.  Cnm- 

(r)  Mucklow  V.  Fuller,  Jacob.  198  ;  [De  mins,  3  Jones  &  Lat.  64.    But  see  ante, 

Peyster  v.  Clendining,  8  Paige,  295  ;  Wil-  282,  note  (si).] 

liams  V.  Conrad,  30  Barb.  524 ;  Ward  v.  (s)  4  Russ.  478. 

Butler,  2  Moll.   53 ;   Wilson's  Estate,  2  (()  3  Euss.  343.     See,  also,  Dover  v. 

Penn.  St.  325;  Williams  w.  Nixon,  2  Beav.  Gregory,  10  Sim.  393,  399. 

472  ;  Clarke  v.  Parker,  19  Ves.  I ;  Hanson 
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derived  under  the  testamentary  disposition,  would  extend,  whether 
real  or  personal. 

In  conjunction  with  the  subject  of  conditional  legacies,  it  may 
be  proper  to  mention,  that  where  there  is  a.  bequest  of  Legacies 
money  to,  or  in  trust  for,  legatees  absolutely,  but  with  a  be  enjoyed 
direction  for  the  enjoyment  or  application  of  the  money  JJlar^mode" 
in  a  particular  mode,  for  their  benefit,  as  where  it  is   ?r  applied 

■C^  '  _  '  in  a  partio- 

given  to  purchase  an  annuity  for  the  legatee,  (u)  or  to  «iar  way : 
place  him  *  out  apprentice,  (v)  or  to  enable  him  to  take  holy 
orders,  (w)  or  "  towards  purchasing  a  country  residence,"  (x)  the 
legatees  will  be  entitled  to  receive  the  capital  money  immediately, 
regardless  of  the  particular  modes  directed  for  the  enjoyment  or 
application,  (y') 

Cases  also  occur  where  the  testator  gives  a  present  interest  in 
money  to  a  legatee,  though  the  application  of  it  is  to  be  rule  as  to 
regulated  by  the  discretion  of  some  one  else.  (2)  As  gifts  with 
to  such  cases,  the  rule  is,  that  where  a  legacy  is  given,  fioror"^" 
but  the  application  of  it  is  prescribed  by  the  testator  ^"^'of'^*" 
himself,  or  left  by  him  to  the  discretion  of  some  other   tiiem  for 

...  .  purposes 

person  it  that  discretion  is  not  exercised,  or  an  accident  which  fail, 
happens  which  prevents  the  employment  of  it  in  the  way  which 
is  contemplated,  the  gift  prevails.  The  mode  of  application  may 
fail,  but  that  will  not  interfere  with  the  substance  of  the  gift,  (a) 


(«)  Ante,  1195. 

(w)  Barlow  v.  Grant,  1  Yern.  255 ;  Ne- 
Till  u.  Nevill,  2  Vern.  431 ;  Barton  v. 
Cooke,  5  Ves.  461. 

(to)  Barton  v.  Cooke,  5  Ves.  463,  by 
Lord  Alvanley. 

{x)  Knox  V.  Hotham,  15  Sim.  82. 

{y)  1  Eoper  Leg.  646,  872, 4th  ed.  See, 
also,  Lewes  v.  Lewes,  16  Sim.  266  ;  Noel 
V.  Jones,  16  Sim.  309;  In  re  Skinner's 
Trusts,  1  Johns.  &  H.  102. 

(z)  Gough  V.  Bult,  16  Sim.  45. 

(a)  16  Sim.  54,  by  Lord  Cottenham ; 
Lord  Lonsdale  v.  Berchtoldt,  3  Kay  &  J. 
185 ;  Presant  v.  Goodwin,  1  Sw.  &  Tr. 
544.  [In  Merrill  v.  Emery,  10  Pick.  507, 
there  was  a  devise  in  the  following  words  ; 
"I  give  to  my  wife  one  half  of  all  the 
money  which  I  may  leave  in  my  house  at 
my  decease,  together  with  all  my  family 


stored  at  that  time  on  hand,  subject  to 
the  following  conditions,  viz,  that  my 
said  wife  shall  relinquish  all  her  right  to 
dower  in  my  estate,  and  provided  that  she 
educate  and  bring  up  my  granddaughter, 
M.  L.  E. ;  and  it  is  my  will,  also,  that  my 
said  granddaughter  shall  have  all  the 
family  stores  my  said  wife  shall  leave  at 
her  decease,  and  that  whatever  money  my 
said  wife  may  have  in  her  possession  at 
the  time  of  her  decease,  may  be  equally 
divided  between  my  said  grandchildren 
and  their  respective  heirs."  The  wife  died 
in  seven  days  after  the  testator,  without 
expressly  waiving  the  provision  made  for 
her  in  the  will,  or  claiming  her  dower ; 
it  was  held  that  her  acceptance  of  such 
provision  might  be  presumed,  it  being 
more  beneficial  than  her  right  to  dower, 
and  that  the  condition    to    educate   the 
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But  here  it  may  be  advisable  to  refer  to  an  important  distinc- 
tion with  respect  to  wills  in  which  there  is  first  a  gift  absolute  in 
form,  and  then  a  revocation  or  qualification  of  it  for  purposes 
which  fail.  As  to  such  bequests,  the  rule  is,  that  if  the  testator 
leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the 
mode  of  the  legatee's  enjoyment  of  it  to  secure  certain  objects 
for  the  benefit  of  the  legatee  —  upon  failure  of  such  objects,  the 
absolute  gift  prevails.  (6)  But  if  there  is  no  absolute  gift,  as 
between  the  legatee  and  the  estate,  but  particular  modes  of  en- 
joyment are  prescribed,  and  those  modes  of  enjoyment  fail,  the 


granddaughter  was  a  condition  subse- 
quent, and  so  the  legacy  vested  in  the 
wife,  and  the  non-performance  of  this 
condition,  being  occasioned  by  an  act  of 
Providence,  did  not  divest  the  legacy.  .  In 
this  case  Shaw  C.  J.,  referring  to  the 
provision  of  the  wiU  that  the  legatee 
should  educate  and  bring  up  the  testa- 
tor's granddaughter,  said  :  "  This  is 
clearly  a  condition  subsequent.  It  was  to 
be  performed  for  a  time  which  might,  and 
probably  would,  continue  long  after  the 
legacy  was  to  vest.  The  defendant  ob- 
jects that  it  was  not  complied  with.  To 
this  there  are  two  answers,  depending  upon 
the  force  of  the  terms  educate  and  bring  up. 
If  they  imply  persona],  parental  care,  then 
the  duty  terminates  with  her  own  lift,  and 
the  condition  was  performed.  She  did 
educate  and  bring  up  the  granddaughter, 
so  long  as  she  lived,  though  it  was  indeed 
for  a  very  short  period.  Besides,  in  the 
case  of  a  condition  subsequent,  the  act  of 
God  excuses  non-performance.  But  if 
'  to  educate  and  bring  up '  means  to  fur- 
nish subsistence  to  the  granddaughter, 
then  the  condition  was  a  mere  charge  on 
the  legacy,  and  it  might  be  performed  by 
the  personal  representative,  and  would  not 
prevent  the  legacy  from  vesting.  We 
think  that  a  personal  care  was  intended, 
and  consequently  that  by  the  death  of  the 
legatee  the  legacy  became  discharged  of 
the  condition.  This  point  may  be  viewed 
in  another  light.  Suppose  the  grand 
daughter  had  died.  The  legatee  would 
then  have  been  excused  from  the  further 


perfermance  of  the  condition.  Such  an 
event  would  not  have  defeated  the  legacy ; 
and  the  death  of  the  wife  is  of  the  same 
nature."  See  People  v.  Manning,  8 
Cowen,  299 ;  Holland  v.  Bouldin,  4  Monr. 
147 ;  4  Kent,  130.  In  Richards  v.  Mer- 
rill, 13  Pick.  405,  408,  409,  the  same 
court  was  again  called  upon  to  determine 
the  force  of  the  above  terms  "  to  educate 
and  bring  up  "  in  the  same  will,  and  Shaw 
C.  J.  said :  "  We  think  the  words  in  this 
will '  to  educate  and  bring  up '  the  plain- 
tiif  [the  granddaughter]  in  the  circum- 
stances in  which  the  parties  were  placed 
towards  each  other,  were  a  personal  con- 
fidence, that  the  obligation  which  they  im- 
posed on  the  testator's  widow,  the  defend- 
ant's intestate,  was  of  parental  personal 
care  towards  the  plaintiff,  which  died  with 
her.  The  plaintiff  was  an  orphan,  having 
lost  both  parents  in  infancy ;  she  had  been 
taken  by  her  grandfather  into  his  family, 
and  we  think  the  intent  was,  that  so  long 
as  his  widow  lived,  she  would  stand,  as  he 
had  done,  towards  the  plaintiff,  in  loco  pa- 
rentis."] 

(6)  Campbell!).  Brownrigg,l  Phill.  301. 
[See  Jacobs  v.  Bradley,  36  Conn.  365, 
370.  This  proposition,  which  was  laid 
down  as  the  rule  of  law  by  Lord  Cotten- 
ham  in  Lassence  v,  Tierney,  1  Mac  &  6. 
551,  561,  562,  was  expressly  confirmed  by 
the  house  of  lords  in  Kellett  v.  Kellett, 
L.  R.  3  H.  L.  160.  To  the  same  effect  is 
Churchill  v.  Churchill,  L.  R.  5  Eq.  44. 
See,  also.  Brock  v.  Bradley,  12  W.  R. 
U36;  Arnold  v.  Arnold,  16  Sim.  401.] 
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legacy  forms  part  of  the  testator's  estate,  as  ndt  having,  in  such 
event,  been  given  away  from  it.  (e) 


»  SECTION  vn. 

Of  Cumulative  Legacies. 

Legacies  are  said  to  be  cumulative,  as  contradistinguished  from 
such  as  are  merely  repeated.  Where  the  testator  has  twice  be- 
queathed a  legacy  to  the  same  person,  it  becomes  a  question, 
whether  the  legatee  be  entitled  to  both,  or  one  only  ;  i.  e.  whether 
the  second  legacy  shall  be  regarded  as  merely  a  repetition  of  the 
prior  bequest ;  or  whether  it  shall  be  construed  as  an  additional 
bounty,  and  cumulative  to  the  former  benefit.  On  this  point  the 
intention  of  the  testator  is  the  rule  of  construction.  (cZ) 

The  cases  in  which  this  question  arises,  may  be  classed  under 
two  heads :  1st.  Where  there  is  no  evidence  of  the  testator's  in- 
tention apparent  on  the  face  of  the  will.  2d.  Where  there  is  such 
internal  evidence. 

1st.  Where  there  is  no  internal  evidence  of  intention,  there  is  n™ 
the  following  positions  of  law  appear  established  :  internal 

I.  If  the  same  specifio  thing  is  bequeathed  twice  to  the   intention, 
same  legatee  in  the  same  will,   or  in  the   will,  and  again  in  a 
codicil,  in  that  case  he  can  claim  the  benefit  only  of  one  legacy, 
because  it  could  be  given  no  more  than  once,  (e) 

II.  Where  two  legacies  of  quantity  of  equal  amount  are  be- 
queathed to  the  same  legatee  in  one  and  the  same  instrument, 

(c)  Lassence  v.  Tierney,  I  Mac.  &  G.  393 ;  [Hubbard  a.  Alexander  3  Ch.  Div. 
551,  561,  562,  by  Lord  Cottenham,  in  his  738  ;  Kent  C.  J.  in  De  Witt  v.  Yates, 
judgment,  in  which  the  previous  authori-  10  John.  156;  and  Homblower  C.J.  in 
ties  are  examined.  See,  also,  Gompertz  Jones  v.  Cheveling,  4  Harr.  (N.  J.)  127, 
V.  Gompertz,  2  Phill.  107  ;  Bell  v.  Jack-  discuss  this  subject  in  a  manner  which 
sou,  1  Sim.  N.  S.  547 ;  Cooper  v.  Man-  claims  the  most  attentive  consideration, 
tell,  22  Beav.  231 ;  [Jacobs  v.  Bradley,  36  The  intention  is  to  be  sought  for  and  col- 
Conn.  365.  A  legacy  to  a  church  and  lected  from  the  language  of  the  testator, 
society,  "so  long  as  they  maintain  their  the  form  and  character  of  the  bequests,  the 
present  essential  doctrines  and  principles  object  of  his  bounty,  and  the  whole  scope, 
of  faith  and  practice,"  which  were  then  arrangement,  and  structure  of  his  will ;  or, 
Unitarian,  is  forfeited  by  a  change  to  a  as  Chief  Justice  Kent  expressed  it,  "  from 
Trinitarian  system  of  faith  and  practice  internal  evidence  and  the  circumstances  of 
Princeton  v.  Adams,  10  Cush.  129.]  the  case."    Jones  v.  Cheveling,  4  Harr. 

(d)  Kidges  v.  Morrison,  1  Bro.  C.  C.  (N.  J.)   128 ;  S.  C.  I  Zabr.  (N.  J.)  573 ; 
389  ;  Coote  v.  Boyd,   2  Bro.  C.  C.  627 ;  De  Witt  v.  Yates,  10  John.  156,  159.] 
ToUer,  334;    Lolly  v.   Stocks,  19   Beav.        (e)  Toller,  335 ;  2  Hare,  432. 
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there  also  the  same  bequest  is  considered  a  mere  repetition,  and 
he  shall  be  entitled  to  one  legacy  only.  (/) 

III.  Where  two  legacies  of  quantity  of  unequal  amount  are 
given  to  the  same  person  in  the  same  instrument,  the  *  one  is  not 
merged  in  the  other,  but  the  latter  shall  be  regarded  as  cumula- 
tive, and  the  legatee  is  entitled  to  both.  (^) 

IV.  Lastly,  where  two  legacies  are  given  simpUciter  to  the 
same  legatee  by  different  instruments,  in  that  case,  also,  the  pre- 
sumption is,  that  the  latter  is  cumulative,  whether  its  amount  be 
equal  (A)  or  unequal  (i)  to  the  former.  (^) 

It  may  be  observed  here,  that  if  the  court  of  probate  has  granted 
probate,  as  of  a  will  and  codicil,  this  is  conclusive  of  the  fact 
of  their  being  distinct  instruments,  though  written  on  the  same 
paper,  (ly     So  if  two  instruments  have  *beenr  admitted  to  pro- 


(/)  Swinb.  pt.  7,  s.  21,  pi.  13  ;  Godolph. 
pt.  3,  c.  26,  s.  46 ;  Greenwood  v.  Green- 
wood, 1  Bro.  C.  C.  30,  in  notis ;  Garth  v. 
Meyrick,  1  Bro.  C.  C.  30;  Holford  v. 
Wood,  4  Ves.  7.5 ;  Manning  v.  Thesiger, 
3  My.  &  K.  29 ;  [De  Witt  v.  Yates,  10 
John.  156.  This,  nevertheless,  will  depend 
upon  the  intention  of  the  testator,  to  be 
gathered  from  "internal  evidence  and 
the  circumstances  of  the  case."  Jones  v. 
Cheveling,  4  Harr.  (N.  J.)  127.] 

(g)  Swinb.  pt.  7,  s.  21,  pi.  13 ;  Curry  v. 
Pile,  2  Bro.  C.  C.  225;  Windham  v. 
Windham,  Finch  E.  267 ;  Yockney  v. 
Hansard,  3  Hare,  620,  622. 

(A)  Swinb.  pt.  7,  ».  21,  pi.  13;  Go- 
dolph. pt.  3,  c.  26,  s.  46  ;  Wallop  v.  Hew- 
ett,  2  Chanc.  Rep.  70;  Newport  v.  Ky- 
naston.  Finch  E.  294 ;  Baillie  v.  Butter- 
field,  1  Cox,  392  ;  James  u.  Semmens,  2 
H.  Bl.  219 ;  Benyon  v.  Benyon,  17  Ves. 
34  ;  Forbes  v.  Lawrence,  1  Coll.  495  ;  Lee 
V.  Pain,  4  Hare,  216. 

(i)  Pit  V.  Pidgeon,  1  Chanc.  Cas.  301 ; 
Masters  v.  Masters,  1  P.  Wms.  423 ;  Hoo- 
ley  V.  Hatton,  2  Dick.  461  ;  S.  C.  1  Bro. 
C.  C.  389,  note;  Hodges  v.  Peacock,  3 
Ves.  735  ;  Wi-ay  v.  Field,  6  Madd.  300 ; 
S.  C.  2  Russ.  257 ;  Mackenzie  v.  Mac- 
kenzie, 2  Russ.  272,  273;  Watson  v. 
Reed,  5  Sim.  431  ;  Guy  v.  Sharp,  1  My. 
&  K.  589;  Gordon  v.  Hoffman,  7  Sim. 
29.    In  the  last  case  the  testator,  by  his 
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will,  gave  to  his  son  a  legacy  of  three 
thousand  pounds,  and,  by  a  codicil,  a  leg- 
acy of  4,000/.  in  addition  to  the  legacy  of 
two  thousand  pounds  given  by  his  will. 
And  Sir  L.  Shadwell  V.  C.  held  that  the 
son  was  entitled  to  the  legacy  of  3,O0OZ.  in 
addition  to  the  legacy  of  4,000Z.  See,  also, 
accord.  Mann  v.  Fuller,  Kay,  624.  See, 
further,  Att.  Gen.  v.  George,  8  Sim.  138 ; 
Spire  V.  Smith,  1  Beav.  419 ;  Eobley  v. 
Robley,  2  Beav.  95 ;  Tweedale  v.  Twee- 
dale,  10  Sim.  453 ;  Lord  Hertford  v.  Lord 
Lowther,  7  Beav.  107 ;  Lyon  v.  CoIviHe, 
1  Coll.  449. 

(k)  By  Sir  J.  Leach  V.  C.  in  Hurst  v. 
Beach,  5  Madd.  358 ;  Russell  v.  Dickson, 
4  H.  L.  Cas.  293  ;  Johnstone  v.  Lord  Har- 
rowby,  Johns.  425  ;  1  De  G.,  F.  &  J.  183  ; 
Cresswell  i-.  Cresswell,  L.  R.  6  Eq.  Cas. 
69  ;  Wilson  v.  O'Leary,  L.  R.  12  Eq.  Cas. 
525 ;  S.  C.  L.  R.  7  Ch.  Ap.  448,  affirming 
the  decision  of  Bacon  V.  C.  But  the  pre- 
sumption may  be  rebutted  if  the  court  can 
find  in  the  context  of  the  instruments  an 
intention  that  the  latter  gift  shall  be  sub- 
stitutional.   4  H.  L.  Cas.  293. 

(I)  Baillie  v.  Butterfield,  1  Cox,  392. 
See,  also,  Campbell  v.  Radnor,  1  Bro.  C. 
C.  272,  by  Lord  Loughborough;  Martin 
V.  Drinkwater,  2  Beav.  215  ;  Russell  v. 
Dickson,  2  Dr.  &  W.  133,  137  ;  [Hubbard 
V.  Alexander,  3  Ch.  Div.  738.] 
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bate  in  the  court  of  probate  as  one  testament,  a  court  of  construc- 
tion is  bound  to  consider  them  as  such,  (m)  Where  a  testamen- 
tary instrument,  incomplete  as  a  will,  appears  on  the  face  of  it  to 
be  intended  as  a  substitution  for  a  former  complete  will,  and  the 
court  has  admitted  both  instruments  to  probate,  the  court  of  chan- 
cery will  give  effect  to  the  new  disposition  as  far  as  it  goes,  in 
substitution  for  the  former ;  but  will  treat  the  former  as  operative 
so  far  as  no  substituted  disposition  is  provided  in  its  place,  (n) 
2d.  Where  there  is  internal  evidence  of  the  intention  of  the 
testator.  In  many  cases  the  will  or  codicil  affords  in-  2d!y. 
trinsic  evidence  that  the  second  gift  was  intended  by  the  there  is  in- 
testator  as  a  mere  substitution  for  the  first ;  and  conse-  ^l^l^  „("" 
quently  that  one  legacy  alone  was  intended,  (o)  For  intention. 
example,  where  a  latter  codicil  appears  to  be  a  mere  copy  of  the 
former,  with  the  addition  of  a  single  legacy,  (p)  or  when  it  is 
manifest  that  the  latter  instrument  was  made  for  the  purpose  of 
explaining  or  better  ascertaining  the  legacies  bequeathed  by  the 
former,  (ci) 


(m)  Heming  v  Clutterbuck,  1  Bligh 
N.  S.  491,  492;  Briae  v.  Ferrier,  7  Sim. 
549.  But  see,  also,  Walsh  v.  Gladstone, 
1  Phill.  C.  C.  294 ;  ante,  559,  560. 

(n)  Jackson  v.  Jackson,  2  Cox,  35  ; 
Kidd  V.  North,  14  Sim.  463 ;  2  Phill.  C. 
C.  91 ;  ante,  169,  170.  [At  the  death  of  a 
testator  two  copies  of  his  will  were  pro- 
duced, one  of  which  had  been  retained  by 
himself,  the  other  deposited  with  his  bank- 
ers ;  each  with  a  codicil  containing  the 
same  gift  in  the  same  words,  but  of  differ- 
ent dates,  and  attested  by  different  wit- 
nesses. Probate  having  been  granted  of 
the  duplicate  will  and  of  the  two  codicils,  it 
was  held  that  evidence  by  one  of  the  at- 
testing witnesses  to  one  of  the  codicils  was 
admissible  for  the  purpose  of  showing, 
from  the  circumstances  attending  the  ex- 
ecution, that  the  two  codicils  were  not  two 
but  one  instrument,  and  accordingly  that 
the  legatee  therein  named  was  entitled  to 
one  legacy  only.  Hubbard  v.  Alexander, 
3  Ch.  Div.  738.] 

(o)  See  Martin  v.  Drinkwater,  2  Beav. 
215;  Yockney  u.  Hansard,  3  Hare,  620; 
Russell  V.  Dickson,  2  Dr.  &  W.  133 ;  4  H. 
li.  Cas.  293.    Where    a  testator,  having 


given  a  general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the  ademp- 
tion of  the  specific  legacy,  without  more, 
will  not  set  up  the  general  legacy.  Lord 
Hertford  v.  Lord  Lowther,  7  Beav.  107. 

(p)  Coote  V.  Boyd,  2  Bro.  C.  C.  521  ; 
Moggridge  v.  Thackwell,  1  Ves.  jr.  472 ; 
S.  C.  3  Bro.  C.  C.  517. 

(q)  See,  upon  this  subject,  Mayor  of 
London  v.  Russell,  Finch  R.  290 ;  Duke 
of  St.  Albans  «.  Beauclerk,  2  Atk.  636; 
Campbell  t.  Lord  Radnor,  1  Bro.  C.  C. 
271 ;  Jackson  v.  Jackson,  2  Cox,  35 ; 
James  v.  Semmens,  2  H.  Bl.  213 ;  Allen 
V.  Callow,  3  Ves.  289 ;  Barclay  v.  Wain- 
wright,  3  Ves.  462 ;  Osborne  v.  Duke  of 
Leeds,  5  Ves.  369  ;  Currie  v.  Pye,  17  Ves. 
462;  Atfc.  Gen.  u.  Harley,  4  Madd.  263; 
Wray  v.  Field,  6  Madd.  300  ;  S.  C.  2 
Russ.  257  ;  Gillespie  v.  Alexander,  2 
Sim.  &  Stu.  145 ;  Hemming  v.  Gurrey, 
2  Sim.  &  Stu.  311  ;  S.  C.  in  Dom.  Proc. 

1  Bligh  N.  S.  479;  1  Dow.  N.  S.  35; 
Fraser  v.  Bing,  1  Russ.  &  M.  90 ;  Wat- 
son V.  Reed,  5  Sim.  431  ;  Strong  v.  In- 
gram, 6  Sim.  197  ;  Martin  v.  Drinkwater, 

2  Beav.  215  ;  Adnam  v.  Cole,  6  Beav.  353 ; 
Lord  Hertford  v.  Lord  Lowther,  7  Beav. 
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*  So  if  in  two  instruments  the  legacies  are  not  given  simpliciter, 
but  the  motive  of  the  gift  is  expressed,  and  in  both  the  instru- 
ments the  same  motive  is  expressed,  and  the  same  sum  is  given, 
the  court  considers  the  two  coincidences  as  raising  a  presumption 
that  the  testator  did  not,  by  the  second  instrument,  mean  a  second 
gift,  but  meant  only  a  repetition  of  the  former  gift,  (r)  But  the 
court  raises  this  presumption  only  where  the  double  coincidence 
occurs  of  the  same  motive  and  the  same  sum  in  both  instru- 
ments, (s)  It  will  not  raise  it  if  the  same  motive  be  expressed 
in  both  instruments,  and  the  sums  be  different.  Consequently, 
the  legatee  is  in  such  case  entitled  to  both  sums,  (i) 

On  the  other  hand,  the  ordinary  inference  that  legacies  are 
cumulative,  arising  from  the  fact  of  their  being  of  unequal  amount, 
or  of  their  being  given  by  different  instruments,  may  be  strength- 
ened by  internal  evidence  ;  as,  where  one  is  given  generally,  and 
the  other  for  an  express  purpose  ;  or  where  one  reason  is  assigned 
for  the  former,  and  another  for  the  latter ;  (m)  or  where  the  lega- 
cies are  not  ejusdem  *  generis,  as  where  an  annuity  and  a  sum  of 
money  are  given,  (a;)  or  two  annuities  of  the  same  amount  by  dif- 
ferent instruments,  the  one  payable  quarterly,  the  other  half 
yearly ;  («/)  or  where  one  legacy  is  vested  and  another  contin- 
gent, (a) 

107;  Lee  v.  Pain,  4  Hare,  240;  Saurey  u.  (s)  Mackinnon  v.  Peach,  2  Keen,  555. 

Eumney,  5  De  G.  &  Sm.  698;  Tnckey  v.  (t)  Hurst  v.  Beach,  5  Madd.  359  ;  Lord 

Henderson,  33  Beav.  174.     If  a   testator  v.  Sutcliffe,  2  Sim.  273. 

expressly  declares  one  gift  to  be  in  addi-  (w)  Ridges  u.  Morrison,  1  Bro.  C.  C. 

tion  to  another,  and  in  another  instance  388. 

makes  a  gift  without   any  such   declara-  (x]  Masters  i;.  Masters,  1  P.  Wms.  423, 

tion,  this  is  a  circumstance  to  show  that  424.     See,   also,   Att.   Gen.  v.  George,  8 

the  latter  was  intended  not  to  be  addi-  Sim.  138. 

tional   but  in    substitution.      Russell    v.  (y)  Currie  v.  Pye,  17  Ves.  462. 

Dickson,  2  Dr.  &   "W.  139,  per   Sugden  (z)  Hodges  v.  Peacock,  3  Ves.  735 ;  or 

C.  of  Ireland.     See  the  remarks  of  Wig-  where  one  is  payable  immediately  on  the 

ram  V.  C.  on  this  point,  in  Lee  v.  Pain,  4  testator's  death,  and  the  other  at  a  future 

Hare,  219-221,  233.  period.    Wray  v.  Field,  2  Russ.  C.  C.  261, 

(r)  Benyou   v.   Benyon,    17   Ves.    34;  262.     See,   also,   Wright   v.    Cadogan,  2 

Hurst  V.  Beach,  5  Madd.  358,  by  Sir  John  Eden,   239  ;  Guy  v.  Sharp,  1   My.  &  K. 

Leach  V.  C.    Where  a  testatrix,  by  her  589 ;  Strong  v.  Ingram,  6  Sim.  197 ;  Att. 

will,  gave  an  annuity  "to  my  servant  E.  Gen.  v.   George,  8   Sim.   138;    Spire  v. 

H.,"  and,  by  a  codicil,  an  annuity  of  the  Smith,  1  Beav.  419  ;  Eobley  v.  Robley,  2 

same  amount  "  to  my  servant  E.  H.,"  the  Beav.   95  ;    Suisse   «.  Lord    Lowther,  2 

bequests  were  held  to  be  cumulative,  the  Hare,  424 ;  Lee  v.  Pain,  4  Hare,  223 ; 

word  "  servant"  not  expressing  the   mo-  [Jones  v.  Cheveling,  4  Harr.  (N.  J.)  127.] 
five,  but  being  descriptive  only.    Roch  v. 
Callen,  6  Hare,  531. 
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Before  leaving  this  sabject,  it  is  necessary  to  take  some  notice 
of  the  question  as  to  the  admissibility  of  parol  evidence,  pa,.oi  evi- 
to  show  that  the  testator  did  or  did  not  intend  a  double  teXtoi4 
benefit.  In  the  case  of  Hurst  v.  Beach,  (a)  Sir  John  intention. 
Leach  V.  C.  had  occasion  to  consider  the  point.  One  of  the  ques- 
tions before  his  honor  in  that  case  was,  whether  parol  evidence 
was  admissible  to  prove  that  the  testatrix  meant  a  legacy  of  500Z. 
given  by  a  codicil,  as  a  substitution  merely  for  a  legacy  of  300?. 
given  by  her  will.  Upon  which  his  honor  gave  the  following 
judgment:  (6)  "Upon  the  question  whether  evidence  is  admis- 
sible to  prove  that  the  testatrix  did  not  mean  that  the  defendants 
should  take  both  sums,  there  are  no  decisions  in  courts  of  equity. 
There  are  obiter  dicta  for  the  admission  of  such  testimony ;  (c) 
but  in  The  Duke  of  Leeds  v.  Osborne  the  point  was  fully  argued, 
and  Lord  Alvanley  appears  to  have  inclined  against  receiving  it. 
It  did  not,  however,  become  necessary  there  to  decide  the  ques- 
tion. It  is  to  be  collected  from  the  Digest,  that  it  was  admitted 
by  the  civil  law.  This  court  has  no  original  jurisdiction  in  testa- 
mentary matters ;  it  acts  with  respect  to  them  only  upon  the 
ground  of  administering  a  trust ;  and  *is  bound  to  adopt  in  ques- 
tions of  legacy  the  principles  and  rules  of  the  ecclesiastical  court. 
I  found  it  necessary,  therefore,  to  direct  inquiry  to  be  made  in 
that  court  upon  this  point,  and  the  answer  that  I  have  received  is 
that  no  decision  has  taken  place  there  upon  this  question,  and 
that  no  settled  opinion  is  formed  upon  it.  (d)  It  remains,  then, 
to  be  considered  upon  the  principles  of  evidence  which  are  re- 
ceived in  our  own  law.  Our  primary  principle  is,  that  evidence 
is  not  admissible  to  contradict  a  written  instrument.  In  some 
cases,  courts  of  equity  raise  a  presumption  against  the  apparent 
intention  of  a  testamentary  instrument,  and  there  they  will  re- 

(a)  5  Madd.  351.  for  the  admissibility,  in  the  ecclesiastical 

(b)  5  Madd.  359.  court,  of  parol  evidence,  with  respect  to 

(c)  See  Coote  v.  Boyd,  2  Bro.  C.  C.  ths factum  of  the  instrument,  to  investi- 
528,  by  Lord  Thurlow ;  and  see,  also,  gate  quo  animo  the  act  was  done  by  the 
Hooley  v.  Hatton,  1  Bro.  C.  C.  390,  note  ;  testator;  as  whether  a  subsequent  codicil 
S.  C.  2  Dick.  461 ;  James  v.  Semmens,  2  was  intended  as  a  substitute  for,  and,  con- 
H.  Bl.  213.  sequently,  revocatory  of  a  former  one,  or 

(d)  But  although  no  decisions  may  be  not.  See  ante,  167.  See,  also,  the  obser- 
found  as  to  the  admissibility  of  evidence  rations  of  Lord  Loughborough,  in  Camp- 
with  respect  to  the  construction  of  a  will  bell  v.  Badnor,  1  Bro.  C.  C.  272 ;  and  of 
and  codicil  giving  legacies  to  the  same  Sir  H.  Jenner  Fust,  in  Thome  v.  Rooke, 
legatee,  yet  there  are  several  authorities  2  Curt.  825-827. 
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ceive  evidence  to  repel  that  presumption ;  for  the  effect  of  such 
testimony  is  not  to  show  that  the  testator  did  not  mean  what  he 
has  said,  but,  on  the  contrary,  to  prove  that  he  did  mean  what 
he  has  expressed.  Thus,  where  the  court  raises  the  presumption 
against  the  intention  of  a  double  gift,  by  reason  that  the  sums  and 
the  motive  are  the  same  in  both  instruments,  it  will  receive  evi- 
dence that  the  testator  actually  intended  the  double  gift  he  has 
expressed.  In  like  manner  evidence  is  received  to  repel  the  pre- 
sumption raised  against  an  executor's  title  to  the  residue,  from 
the  circumstance  of  a  legacy  given  to  him  ;  and  to  repel  the  pre- 
sumption that  a  portion  is  satisfied  by  a  legacy.  In  all  these 
cases,  the  evidence  is  received  in  support  of  the  apparent  effect  of 
the  instrument,  and  not  against  it.  Here  the  evidence  tendered 
is  not  in  support  of  the  apparent  effect  of  the  instrument,  but 
directly  against  it.  This  codicil  *  leaves  unrevoked  the  former 
legacy  of  300Z.  to  the  defendant,  and  makes  to  him  a  further  sub- 
stantive gift  of  500?.  The  evidence  tendered  is,  that  the  testa- 
trix did  not  mean  this  as  a  further  gift  of  500Z.,  but  meant  to 
substitute  the  500Z.  in  the  place  of  the  former  300Z.  I  am  of 
opinion,  therefore,  that  such  evidence  cannot  be  received  without 
breaking  in  upon  the  primary  rule,  that  parol  evidence  is  not 
admissible  against  the  expressed  effect  of  a  written  instru- 
ment." (e) 

In  Guy  V.  Sharp,  (/)  Lord  Brougham  decided,  that  evidence 
of  a  testator's  declarations  of  his  meaning  and  intention  were  in- 
admissible, upon  the  question  whether  a  legacy  was  cumulative 
or  substitutional.  His  lordship,  however,  admitted  depositions 
relating  to  the  amount  of  the  testator's  property,  and  the  circum- 
stances of  his  family,  to  be  read  de  bene  esse.  It  became  unneces- 
sary to  decide  the  point  as  to  their  admissibility,  the  learned  judge 
being  of  opinion  that,  even  if  admitted,  the  evidence  would  not 
alter  the  conclusion  to  be  arrived  at  upon  a  due  regard  to  the  con- 
struction of  the  instruments  themselves.  But  his  lordship  ad- 
verted to  the  manifest  difference  between  the  declarations,  whether 
verbal  or  written,  of  a  testator,  and  the  proof  of  facts  and  circum- 
stances, by  the  knowledge  of  which  the  court,  when  called  upon 
to  construe,  may  be  placed  in  the  same  situation  with  the  party 

(e)  See  accord.  Hall  v.  Hill,  1  Dr   &    der,  3  Ch.  Dlv.  738,  cited  ante,  1291,  note 
W.  94,  116  ;  Lee  v.  Pain,  4  Hare,  216;     (n).] 
post,  1302.     [But  see  Hubbard  v.  Alexan-        (/)  1  My.  &  K.  589. 
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who  made  the  instrument,  and  may  thereby  be  the  better  able  to 
understand  his  meaning.  (^) 

It  may  here  be  mentioned,  as  a  general  rule,  that  where  one 
legacy  is  given  as  a  mere  substitution  for  another,  the  Substi- 
substituted  gift  is  subject  to  the  incidents  of  the  original  added  lega- 
one,  although  it  is  not  so  expressed  in  the  testamen-  trthe"iid- 
tary  instrument.  (A)  So  added  legacies  shall,  generally  fhrlri^nal 
speaking,  *be  subject  to  the  sanae  conditions  and  in-  gift- 
cidents  as  those  to  which  they  are  added,  (z)  But  this  is  not  a 
universal  rule,  (A;)  and  it  is  only  where  the  subject  of  the  first  gift 
is  given  absolutely,  or  made  defeasible,  that  the  second  gift  has 
been  held  to  be  given  on  similar  terms.  For  the  doctrine  has 
never  been  extended  so  far  as  to  alter  an  absolute  second  gift  into 
an  estate  for  life  only,  and  then  to  the  party  who  was  named  in 
the  first  gift  to  take  after  that  legatee's  death.  (?) 


{g)  See  accord.  Martin  v.  Drinkwater, 
2  Beav.  115.  See,  also,  Boys  v.  Williams, 
ante,  1167. 

(h)  Leacroft  v.  Maynard,  3  Bro.  C.  C. 
233;  S.  C.  1  Ves.  jr.  279;  Cooper  u. 
Day,  3  Meriv.  154;  6  Madd.  31 ;  Shaftes- 
bury V.  Marlborough,  7  Sim.  237  ;  Day  v. 
Croft,  4  Beav.  561  ;  Bristow  v.  Bristow,  5 
Beav.  289  ;  post,  pt.  iii.  bk.  T.  ch.  iii. 
(where  the  cases  as  to  legacy  duty  are 
collected ) ;  [Hammond  v.  Hammond,  2 
Bland,  306 ;  Condict  v.  King,  13  N.  J. 
Eq.  375.]  See,  also,  Duncan  v.  Duncan, 
27  Beav.  392 ;  Johnstone  o.  Lord  Har- 
rowby,  1  De  G.,  F.  &  J.  183,  coram  Lord 
Campbell  C.  overruling  the  decision  of 
"Wood  V.  C.  Johns.  425 ;  In  re  Corrie's 
Will,  32  Beav.  426  ;  Fisher  w.  Brierley,  30 
Beav.  267.  Secus,  where  the  latter  legacy 
is  a  distinct  substantive  bequest.  Chat- 
teris V.  Young,  2  Russ.  C.  C.  1 83 ;  Alex- 
ander V.  Alexander,  5  Beav.  518;  Haley 
V.  Bannister,  23  Beav.  336. 

(i)  6  Madd.  31 ;  7  Sim.  137  ;  10  Hare, 
176  ;  [Snow  v.  Foley,  119  Mass.  102.] 

(t)  Overend  v.  Gurney,  7  Sim.  128;  In 
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re  More's  Trust,  10  Hare,  171.  And  it 
cannot  be  applied  unless  it  is  consistent 
■with  the  terms  of  the  gift  and  the  scope  of 
the  rest  of  the  will.  King  v.  Tootel,  25 
Beav.  23.  [In  Tilden  v.  Tilden,  13  Gray, 
103,  108,  Metcalf  J.  said:  "It  is  an  es- 
tablished prima  facie  rule  of  construction 
that  an  additional  legacy,  given  by  a  cod- 
icil, is  attended  with  the  same  incidents 
and  qualities  as  the  original  legacy."  The 
same  rule  is  again  stated  by  the  same 
learned  judge,  in  Pike  v.  Walley,  15  Gray, 
345,  346,  where  he  adds:  "  This,  like  other 
rules  for  the  construction  of  wills,  is  es- 
tablished for  the  purpose  of  carrying  into 
effect  the  intention  of  the  testator.  It  is 
only  a  prima  facie  rule,  and  therefore  is 
not  to  be  applied  to  any  case  in  which  the 
court  are  convinced,  on  examination  of 
the  whole  instrument,  that  its  application 
would  not  effect,  but  would  thwart  that 
intention.  In  such  n,  case  the  rule  must 
yield  to  the  intention,  and  not  the  inten- 
tion to  the  rule."] 

(/)  Mann  v.  Fuller,  Kay,  624. 
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SECTION  VIII. 
Of  the  Satisfaction  of  Debts  and  Portions  hy  Legacies. 

It  is  a  rule  established  in  the  courts  of  equity,  that  where  a 
Of  the  sat-  debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or 
debte'by"*  exceeding  the  amount  of,  his  debt,  it  shall  be  presumed, 
legacies.  jn  the  absence  of  any  intimation  of  a  contrary  intention, 
that  the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the 
debt,  (m) 

*  This  rule,  however,  though  it  has  long  prevailed,  has  met 
with  the  censure  of  several  eminent  judges  ;  and  the  courts  have 
inclined  to  lay  hold  of  any  minute  circumstances  whereupon  to 
ground  an  exception  to  it.  (n) 


(m)  Brown  v.  Dawson,  Prec.  Chanc. 
240 ;  Fowler  v.  Fowler,  3  P.  Wms.  353 ; 
Richardson  v.  Greese,  3  Atk.  68 ;  Gay- 
non  V.  Wood,  1  Dick.  331 ;  Hammond  v. 
Smith,  33  Beav.  452 ;  [Williams  v.  Crary, 
8  Cowen,  246  ;  Fitch  v.  Peckham,  16  Vt. 
150;  Taylor  v.  Lanier,  3  Murph.  98; 
Strong  V.  Williams,  12  Mass.  391 ;  Byrne 
V.  Byrne,  3  Serg.  &  R.  54 ;  Bryant  u. 
Hunter,  3  Wash.  C.  C.  48;  Edelen  v. 
Dent,  2  Gill  &  J.  185.]  So  a  legacy  may 
operate  as  a  satisfaction  of  a  covenant. 
Wathen  v.  Smith,  4  Madd.  325.  But  see 
Cole  V.  Willard,  25  Beav.  568  ;  Charlton 
V.  West,  30  Beav.  124.  But  where  the  leg- 
acy is  of  less  amonnt  than  the  debt,  it 
shall  not  be  deemed  a  part  payment  or 
satisfaction.  Cranmer's  case,  2  Salk. 
508 ;  Graham  v.  Graham,  1  Ves.  sen. 
263;  2  H.  L.  Cas.  153,  154;  [Lowell  J. 
in  Crocker  u.  Beal,  1  Lowell  Decis.  418. 
In  Crouch  v.  Davis,  23  Grattan,  62,  it  was 
maintained  that,  although  the  rule,  that  a 
legacy  will  be  he  n  as  a  satisfaction  of  a 
debt  due  from  the  testator  to  the  legatee, 
still  nominally  exists,  the  tendency  of  the 
more  recent  decisions  is  to  consider  the 
bequest  a  bounty ;  and  any  circumstances, 
however  trifling,  will  be  considered  to  re- 
pel the  presumption  that  the  legacy  was 
intended  as  a  satisfaction  of  the  debt.] 

(n)  See  the  remarks  of  Sir  T.  Clarke 
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M.  R.  in  Mathews  v.  Mathews,  2  Ves.  sen. 
636,  and  of  Lord  Alvanley  in  Hinchcliffe 
u.  Hinchcliffe,  3  Ves.  529,  and  of  Lord  Cot- 
tenham  in  Thynne  v.  Glengall,  2  H.  L. 
Cas.  153.  See,  also.  Hales  v.  Darell,  3 
Beav.  324,  332 ;  Smith  v.  Lyne,  2  Y.  & 
Coll.  C.  C.  345;  Hassell  v.  Dawkins,  4 
Drew.  468;  [Edelen  o.  Dent,  2  Gill  &  J. 
185.  A  testator  in  his  will  devised  cer- 
tain property  to  his  son  A.,  upon  condi- 
tion "  that  he  shall  pay  one  half  of  my 
just  debts,  his  brother.B.  to  pay  the  other 
half; "  and  afterwards,  in  the  same  will, 
devised  certain  other  property  to  B.,  and 
appointed  A.  and  B.  his  executors ;  it 
was  held  that  notes  due  from  the  testator 
to  A.  were  not  extinguished  by  the  devise 
to  him;  that  B.  was  bound  to  pay  one 
half  of  such  notes ;  and  that  A.  might 
maintain  a  hill  in  equity  against  B.,  after 
refusal,  to  compel  such  payment.  Smith 
V.  Smith,  1  Allen,  129,  130.  In  this  case 
Chapman  J.  said  :  "  If  nothing  were  said 
on  the  subject,  the  modern  rule  of  con- 
struction would  be,  that  a  bequest  is  to  be 
regarded  as  a  bounty,  and  not  as  thS  pay- 
ment of  a  debt,  unless  a  contrary  intent  is 
expressed."  See  Putnam  J.  in  Strong  v. 
Williams,  12  Mass.  391,  393;  Dey  o. 
Williams,  2  Dev.  &  Bat.  Eq.  66;  Perry 
V.  Maxwell,  2  Dev.  Eq.  488  ;  Caldwell  «. 
Kinkead,  1  B.  Mon.  228 ;  Clarke  v.  Bo- 
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Thus  the  presumption  of  satisfaction  shall  not  be  made,  where 
the  debt  was  not  contracted  till  after  the  making  of  the  will; 
for  tlie  testator  could  not  have  intended  by  the  legacy  to  have 
satisfied  a  debt  which  did  not  then  exist,  (o)  Nor  where  the 
debt  is  due  upon  a  current  account ;  for  the  state  of  the  account, 
and  on  whose  side  the  balance  lay,  might  be  unknown  to  the  testa- 
tor, (p)  Nor  where  the  debt  was  upon  a  bill  of  exchange,  or  other 
negotiable  security  ;  for  the  debt  might  have  been  transferred  to  a 
stranger  by  the  legatee  passing  away  the  instrument,  (cj) 

Again,  where  the  legacy  is  at  all  contingent  or  uncertain,  it 
shall  not  be  deemed  a  satisfaction  of  a  debt,  (r)  As  where  the 
legacy  is  given  upon  the  contingency  of  the  legatee  surviving  a 
particular  person  or  period  ;  (s)  or  where  the  legacy  is  of  the 
whole  or  part  of  a  residue ;  for  it  may  possibly  turn  out,  after  all 
the  claims  on  the  testator's  estate  are  satisfied,  that  such  legacy  is 
not  of  equal  amount  with  the  debt,  (t)  So  a  provision  by  will 
that  the  legatee  shall  have  the  interest  of  a  particular  fund,  or 
other  proceeds,  for  life,  shall  not  be  deemed  a  satisfaction  of  a 
sum  of  money  which  the  legatee  is  entitled  to  claim  absolutely 
from  the  testator,  (m) 

*  Another  exception  to  the  rule  exists  in  cases  where  the  legacy 
is  not  payable  immediately  after  the  death  of  the  testator ;  for  the 
debt  is  due  at  the  death  of  the  testator,  and  therefore  the  legacy 
must  be  so  too.  (x)      Thus,  in    Mathews  v.  Mathews,  («/)    Sir 

gardus,  2  Edw.  Ch.  387  ;  S.  C.  12  Wend.  (?)  Carr  v.  Eastabrooke,  3  Ves.  561  ; 

67  ;  Fort  v.  Gooding,  9  Barb.  371 ;  Low-  [Smith  v.  Marshall,  1  Boot,  159  ;  Smith  v. 

ell  J.  in  Crocker  v.  Beal,  1  Lowell  Decis.  Smith,  1  Allen,  129.] 

418;  Crouch  v.  Davis,  23  Grattan,  62.]  (r)  NichoUs  v.  Judson,  2  Atk.  300. 

(o)  Cranmer's  case,  2  Salk.  508  ;  Jeffs  v.  (s)  Comptou  v.  Sale,  2  P.  Wms.  553. 

Wood,  2  P.  Wms.  132 ;  Thomas  b.  Ben-  (t)  Deviese  v.  Pontet,  1  Cox,  188;  2  H. 

net,  2  P.  Wms.  343.  L.  Cas.  154. 

(p)  Rawlins  v.  Powel,  1  P.  Wms.  299;  (m)  Alleyn  v.  AUeyn,  2  Ves.  sen.  37; 

[Williams    v.     Crary,     5     Cowen,     368 ;  Eorsight  v.  Grant,  1  Ves.  jr.  298. 

Towle  V.  Swasey,    106  Mass.   100,   108,  (x)    By  Lord  Hardwicke  in   Clark  v. 

cited  and  stated  post,  1300,  note  (k).    But  Sewell,  3  Atk.  96.    See,  also,  Atkinson  v. 

a  legacy  .will  extinguish  an  unliquidated  Webb,  Prec.  Chanc.  236;  Nicholls  v.  Jud- 

accQunt  if  it  appears  from  the  face  of  the  son,  2  Atk.  300 ;  Mathews  v.  Mathews,  2 

will,  or  from  extrinsic  proof,  that  it  was  Ves.  sen.  635  ;  Haynes  v.  Mico,  1  Bro.  C. 

so  intended  by  the  testator.    Williams  v.  C.  129 ;  Jeacock  v.  Ealkener,  1  Bro.  C. 

Crary,   5   Cowen,   368  ;  S.   C.  8  Cowen,  C.  295 ;   Adams  v.  Lavender,   I  M'Clel. 

246 ;  Clark  v.  Bogardus,  2  Edw.  Ch.  387  ;  &  Y.  41 ;  [Edelen  v.  Dent,  2  Gill  &  J 

Van  Riper  v.  Van  Riper,  1  Green  (N.  J.)  185.] 

Ch.  1 ;  Zeigler  v.  Eckert,  6  Penu.  St.  13 ;  (y)  2  Ves.  sen.  636. 
Eaton  V.  Benton,  2  Hill  (N.  Y.),  576.] 
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Thomas  Clarke  M.  R.  said  that  he  remembered  a  case  before  the 
lord  chancellor  (Lord  Hardwicke)  where  an  old  lady,  indebted  to 
a  servant  for  wages,  by  will  gave  ten  times  as  much  as  she  owed, 
or  was  likely  to  owe  ;  yet  because  the  legacy  was  made  payable 
in  a  month  after  her  own  death,  the  court  laid  hold  of  that  cir- 
cumstance to  take  it  out  of  the  general  rule,  (s) 

A  further  exception  may  be  found  in  cases  where  the  legacy 
and  debt  are  of  a  different  nature  ;  (a)  as  where  the  testator  is 
indebted  by  bond,  and  bequeaths  an  interest  in  land  to  his  credit- 
or. (5)  So  in  Bartlett  v.  Gillard,  (c)  a  leasehold  estate  of  the 
testator's  was  subject  to  an  annuity  of  121.  to  Mrs.  Bartlett  for 
her  sole  use,  to  be  paid  to  her  half  yearly,  on  the  27th  of  January 
and  the  27th  of  July.  He  devised  all  his  lands,  in  which  the 
leasehold  was  included,  to  Eichard  Gillard,  paying  to  Mrs.  Bart- 
lett 121.  per  annum,  by  half-yearly  payments,  to  be  made  on  the 
27th  of  January  and  the  27th  July.  The  lord  chancellor  held 
that  although  the  amounts  of  the  two  annuities  and  the  days  of 
payment  were  precisely  the  same,  yet  as  the  second  was  charged 
upon  the  freehold  as  well  as  the  leasehold  property,  and  was 
payable  *to  Mrs.  Bartlett  generally  and  not  to  her  separate  use, 
this  was  sufficient  to  repel  the  presumption  that  the  second  an- 
nuity was  intended  as  a  satisfaction  of  the  first,  and  that  conse- 
quently both  were  payable.  In  Fourdrin  v.  Gowdey,  (cZ)  a  tes- 
tator, under  his  wife's  appointment,  was  entitled  to  her  residuary 
estate,  charged  with  her  pecuniary  legacies,  including  one  of  1001. 
to  Anna  Jewett,  and  another  of  1001.  to  Mary  Ann  Myers,  who 
was  a  married  woman,  to  her  separate  use,  independent  of  her 
husband ;  and  it  was  left  to  his  discretion  either  to  pay  the  charges 
in  his  lifetime,  or  to  direct  them  to  be  paid  by  his  executors.  He 
did  not  pay  them  in  his  lifetime ;  but,  amongst  other  legacies, 
which  by  his  will  he  directed  his  executors  to  pay,  was  a  sum  of 


(2)  In  Richardson  v.  Greese,  3  Atk.  69,  wicke,  in  Bellasis  v.  Uthwatt,  1  Atk.  428  ; 

Lord  Hardwicke  said  that  legacies  to  ser-  [Eaton  v.  Benton,  2  Hill  (N.  Y.),  576.] 

Tants  had  never  been  held  to  be  in  satis-  (6)  Eastwood  v.  Vinke,  2  P.  Wms.  614 ; 

faction  of  debts.    But  this  case,  mentioned  Richardson   v.    Elphinstone,  2    Vcs.  jr. 

by   Sir  T.   Clarke,  and  also   Chancey's  463  ;  [Partridge  v.  Partridge,  2  Harr.  &  J. 

case,  1  P.  Wms.  408,  seem  to  decide  that  63.] 

they  are  to  be  so  considered,  unless  there  (c)  3  Euss.  149. 

are  circumstances  to  take  the  case  out  of  [d)  3  My.  &  K.  409.      [See  Fairer  v. 

the  general  rule.  Park,  3  Ch.  Div.  309,  314.] 

(a)  See  the  observations  of  Lord  Hard- 
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500?.  to  Anna  Jewett,  and  a  sum  of  100?.  to  Mary  Ann  Myers,  not 
limited  to  her  separate  use.  Sir  J.  Leach  M.  R.  held  that  the  sum  of 
100?.  given  to  Anna  Jewett  by  the  appointment  of  the  wife,  was  sat- 
isfied by  the  500?.  bequeathed  by  the  testator  ;  and  that  the  sum  of 
100?.  bequeathed  to  Mary  Ann  Myers  was  in  addition  to,  and  not 
a  satisfaction  of,  the  100?.  given  to  her  separate  use  by  the  wife. 

Again,  a  legacy  of  a  specific  chattel,  however  great  its  value, 
will  not  be  a  satisfaction  of  a  debt,  unless  the  testator  bequeaths 
it  with  such  condition  expressed,  and  the  legatee  accepts  it  by  way 
way  of  satisfaction,  (e) 

It  must  also  be  observed,  that  the  presumption  of  satisfaction 
may  be  counteracted  by  other  parts  of  the  will.  As  where  the 
legacy  appears  to  be  given  diverso  intuitu,  some  particular  pur- 
pose being  expressed  as  the  ground  of  the  bequest ;  (/)  or  where 
there  is  an .  express  direction  in  the  will  for  the  payment  of  all 
debts  and  legacies.  (^) 

*  A  legacy  given  by  a  parent  to  a  child  is  regarded,  with  re- 
spect to  the  rule  in  question,  in  the  same  light  as  a  legacy  to  a 

(e)  Byde  v.  Bydc,  1  Cox,  49 ;  [Strong  v.  Mostin,  2  Dick.  543  ;  Hales  v.  Barell,  3 

Williams,  12  Mass.  391.    A  testator,  by  Beav.   284;    Lethbridge   <^.    Thnrlow,  15 

his  will,  gave  legacies  of  a  certain  amount  Beav.  334;  Jeffries  u.  Michell,  20  Beav. 

each    to   different    persons,    and    to    his  15;    Wathen   ».    Smith,    4    Madd.   331; 

brother  A.  the  amount  of  a  certain  bond  Charlton  u.  West,  30  Beav.  124;    In  re 

and  mortgage,  and  two  promissory  notes  Edmunds  v.  Low,   3  Kay  &  J.  318,  in 

given  by  A.  to  the  testator.     The   testa-  which  last  case  Wood  V.  C.  held  that  a 

tor  then  provided  that  the  "  above  lega-  direction  to  pay  debts  (without  more)  is 

cies,"  except  "  the  portion  devised  "  to  his  insufficient  to  rebut  the  presumption.    [See 

brother  A.,  should  be  a  lien  on  hi.s  real  Edelen  v.  Dent,  2  Gill  &  J.  185;  Strong 

estate,  which  he  directed  to  be  sold,  and  w.  Williams,  12  Mass.  391  ;  Smith  w.  Smith, 

the  proceeds  applied  to  the  payment  of  1   Allen,   129;  Lowell  J.  in  Crocker  v. 

"  said  legacies."  He  further  provided  that,  Beal,  1  Lowell  Decis.  416,  418.]   See,  how- 

in  case  of  a  surplus  after  paying  the  lega-  ever,  contra,  Cole  u.  Willard,  25  Beav.  568 ; 

cies,  or  if  there  should  be  a  deficiency,  then  Glover  u.  Hartcup,  34  Beav.  74.    A  lia- 

the  legacies  should  be  increased  or  dimin-  bility  on  a  covenant  made  on  marriage  is 

ished  ratably.    It  was  held  that  it  was  the  a  debt  within  the  meaning  of  ».  direction 

intention  of  the  testator,  in  respect  to  A.,  "  to  pay  debts."    25  Beav.  572,  573,  dis- 

merely  to  forgive  him  the  debt  owing  by  senting  from   Sir  J.  Leach's  opinion  in 

him,  and  not  that  he  should  share  in  the  Wathen  v.  Smith,  ubi  supra.     [Where  the 

proceeds  of  the  real  estate;  that  it  was  debt  is  made  an  express  charge  upon  the 

simply  a  specific  bequest  to  A.  of  the  debt  legacy,  there  is  no  necessity  for  resorting 

which  he  owed  to  the  testator.    Sholl  v.  to  rules  of  construction  or  presumption. 

ShoU,  5  Barb.  312.]  Chapman  J.  in  Smith  v.  Smith,  1  Allen, 

(/)  Mathews  «.  Mathews,  2  Ves.  sen.  129,  130;   Ward  u.  Coffield,  1  Dev.  Eq. 

635;  pos*,  1301,  note  (9).  108;    Eaton  v.  Benton,  2  Hill  (N.  Y.), 

{g}  Chancey's  case,  1  P.  Wms.  410,  411  ;  576.] 
Bichardson  v.  Greese,  3  Atk.  68  ;  Eield  v. 

[1300] 


1410  OF  LEGACIES.  [PT.  HI.  BK.  lU, 

stranger.  (A)     Nor  is  a  legacy  given  by  a  husband  to  bis  wife  con- 
sidered upon  any  different  footing,  (i) 

It  is  said  tbat  a  legacy  shall  in  all  cases  be  construed  as  a  sat- 
isfaction, in  case  there  be  a  deficiency  of  assets.  (Ic) 


With  respect  to  the  satisfaction  of  portions  by  legacies,  the  rule 
Of  the  sat-  has  been  established,  with  much  fewer  exceptions  than 
portions' by  *^^^  with  regard  to  the  satisfaction  of  debts,  that  where 
legacies.  g,  parent  is  under  obligation,  by  articles  of  settlement, 
to  provide  portions  for  his  children,  and  he  afterwards  makes  a  pro- 
vision by  will  for  them,  such  testamentary  provision  shall,  primd 
facie,  be  presumed  to  be  a  satisfaction  or  performance  of  the  obliga- 
tion. (T)  The  strong  inclination  of  the  courts  against  double  por- 
tions has  caused  this  rule  to  be  applied  without  much  relaxation. (m) 

If,  therefore,  the  bequests  be  less  in  amount  than  the  portions, 
or  payable  at  different  periods,  such  legacies  will,  notwithstanding, 
be  considered  satisfactions,  either  in  full  or  in  part,  according 
to  circumstances,  (w)  So,  though  a  gift  of  a  whole  or  part  of  a 
residue  cannot  be  considered  as  a  satisfaction  *  of  a  debt,  (o)  yet 
it  may  be  a  satisfaction  of  a  portion  altogether,  or  pro  tanto  ac- 
cording to  the  amount.  (^) 

But  this  presumption  may  be  repelled  or  fortified  by  intrinsic 
evidence  derived  from  the  nature  of  the  two  provisions.     Where 

(h)  Tolson  V.  Collins,  4  Ves.  483 ;  post,  ley  v.  Copley,  1  P.  Wms.  147  ;  Moulson  v. 

1301.  Moulson,  1  Bro.  C.  C.   82;    Ackworth  w. 

(i)  Fowler  v.  Fowler,  3  P.  Wms.  353.  Ackworth,  1  Bro.  C.  C.  307,  note;  Weall 

(k)  Toller,  337.    [But  in  Towle  v.  Swa-  v.  Rice,  2  Euss.  &  M.  251 ;  Papillon  o. 

sey,  106  Mass.  100,  it  appeared  that  a  tes-  Papillon,  11  Sim.  642  ;  Thynne  v.  Glen- 

tator,  in  making  his  will,  gave  a  legacy  to  gall,  2  H.  L.  Cas.  131 ;  [Taylor  v.  Lanier, 

his  sister,  being  partly  induced  by  a  desire  3  Murph.  98 ;  2  Story  Eq.  Jur.  §  1109.] 

to  reward  her  for  supporting  their  mother,  (m)  See  2  Rop.  Leg.  68,3d  ed.      See, 

as  she  had  done  and  was  still  doing;  and  also,  infra,  pt.  in.  bk.  in.  ch.  in.  §  n.,  as 

he  told  her  that  she  would  be  compensated,  tq  the  ademption  of  legacies  given  as  por- 

as  he  had  provided  for  her  in  his  will ;  but  tions. 

there  was  nothing  else  to  show  any  contract  (n)  Jesson  v.  Jesson,  2  Vern.  255  ;  Byde 

on  the  part  of  the  testator,  nor  did  the  sister  d.  Byde,  1  Cox,  44;    S.  C.  1  Bro.  C.  C. 

ktiow  the  amount  of  the  legacy ;   and  it  309,  note ;  Warren  v.  Warren,  1  Bro.  C.  C. 

was  held  that  the  legacy  was  not  preferred,  305;  Finch  v.  Finch,  1  Ves.  jr.  534;  2 

and  if  the  assets  were  insufficient,  it  must  Rop.  Leg.  68,  3d  ed.;  2  H.  L.  Cas.  153, 

abate  in  common  with  other  general  lega-  154.     See  Fazakerley  v.  Gillibrand,  6  Sim. 

cies.     See  Ridley  ».  Ridley,  12  Law  Times  591. 

(N.  S.),  481 ;  Cloud  V.  Clinkinbeard,  8  B.  (o)  Ante,  1297. 

Mon.  397,  399.]  (p)  Thynne  v.  Glengall,  2  H.  L.  Cas. 

(l)  Bruen  v.  Bruen,  2  Vern.  439  ;  Cop-  131, 154;  Dawson  v.  Dawson, L.R.  4Eq. 
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the  two  provisions  are  of  the  same  nature,  or  there  are  but  slight 
differences,  (5')  the  two  instruments  afford  intrinsic  evidence 
against  a  double  provision.  Where  the  two  provisions  are  of  a 
different  nature,  the  two  instruments  afford  intrinsic  evidence  in 
favor  of  a  double  provision,  (r) 

It  must  be  further  observed  that  a  legacy  by  a  father  to  a  child 
is  not  a  satisfaction  of  a  debt  due  to  the  child,  or  of  moneys 
owing  to  the  child  in  the  nature  of  a  debt,  in  any  other  way  than 
a  debt  due  from  a  stranger  would  be  satisfied  by  such  legacy  ; 
and  therefore  circumstances  of  difference,  such  as  there  has  already 
been  occasion  to  point  out,  («)  will  be  laid  hold  of  by  the  court 
to  prevent  the  application  of  the  rule  of  satisfaction,  (t)  And  in 
Hall  V.  Hill,  (^u)  where  a  father,  upon  the  marriage  of  his  daugh- 
ter, executed  to  the  intended  husband  his  bond  (with  a  warrant 
of  attorney  for  confessing  judgment  thereon),  conditioned  for  the 
money  of  8001.  by  instalments,  part  thereof  to  be  paid  during  his 
life,  *  and  the  residue  upon  his  decease,  and  the  intended  husband 
gave  a  bond  in  the  same  amount  to  the  trustees  of  the  marriage 
settlement,  which  was  settled  upon  the  intended  wife  and  issue ; 
and  then  the  father  bequeathed  to  his  daughter  a  legacy  of  8001. ; 
it  was  held  by  Sugden  C.  of  Ireland,  that  this  legacy  could  not 
be  considered  as  a  satisfaction  of  the  debt  due  to  the  husband, 
notwithstanding  such  debt  was,  in  substance,  a  portion. 

With  respect  to  rebutting  the  presumption  of  satisfaction  of  a 
debt  by  parol  evidence,  it  was  holden  by  Lord  Talbot,  Admissiwi- 
in  Fowler  v.  Fowler,  («)  that  such  evidence  was  not  ad-  evidem:e^° 
missible.     But  Lord  Eldon,  in  Wallace  v.  Pomfret,  («/)  upon  the 

Cas.  504 ;  Nevin  v.  Drysdale,  L.  R.  4  Eq.  contingent,  it  shall  not  be  considered  a 

Cas.  517.  satisfaction  of   the  portion.    Bellasis  v. 

{q)  Coventry  v.  Chichester,  2  Hemm.  &  Uthwatt,  1   Atk.   426,  428 ;    Hanbury  v. 

M.  149 ;   Campbell  v.  Campbell,  L.  R.  1  Hanbury,  2  Bro.  C.  C.  352.     So  where 

Eq.  383.    But  see,  also,  Chichester  v.  Cov-  the  legacy  is  given  diverso  intuitu.     See 

entry,  L.  R.  2  H.  L.  71.    It  is  not  possible  Foster  v.  Evans,  6   Sim.  15;  Glover  v. 

to  define  what  are  to  be  considered  as  slight  Hartcup,  34  Beav.  74. 
differences  between  two  provisions.  Slight        (r)  2  Rass.  &  My.  267, 268.    Seepost,  pt. 

differences  are  such  as,  in  the  opinion  of  iii.  bk.  m.  ch.  iii.  §  11. 
the  judge,  leave  the  two  provisions  sub-        (s)  Ante,  1296-1300. 
stantially  of  the  same  nature ;  and  every        {t)   Tolson   v.    Collins,    4    Ves.    483 ; 

judge  must  decide  that  question  for  him-  Stocken    v.   Stocken,  4   Sim.    152.    See 

self.    By  Sir  J.  Leach  M.  R.  2  Russ.  &  Plume  v.  Plume,  7  Ves.  258. 
My.  268  ;  McCarogher  v.  Whieldon,  L.  R.        (u)  1  Dr.  &  W.  94. 
3  Eq.  Cas.  236.     See  Paget  v.  Grenfell,        {x)  3  P.  Wms.  354. 
L.  R.  6  Eq.  Cas.  7.    Where  the  legacy  is        (y)  11  Ves.  547,  448. 
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authority  of  the  cases  as  to  satisfaction  of  portions,  (2)  held,  that 
parol  declarations  by  the  testator  are  admissible  in  evidence,  to 
repel  the  presumption  of  a  satisfaction  of  a  debt  by  the  bequest 
of  a  greater  amount,  even  where  such  declarations  were  not  con- 
temporaneous with,  but  subsequent  to  the  making  of  the  will; 
in  and  although  the  expressions  in  the  will  may  afford  an  inference 
in  favor  of  the  presumption.  And  it  was  laid  down  by  Sir  J.  Leach 
in  Weall  v.  Rice,  (a)  that  whether  the  two  instruments  afford  in- 
trinsic evidence  in  favor  of  or  against  a  double  provision,  extrinsic 
evidence  is  admissible  of  the  real  intention  of  the  testator.  And 
this  proposition  seems  to  have  been  approved  of  by  Lord  Lang- 
dale  in  Lord  Glengall  v.  Barnard.  (6) 

But  it  has  been  doubted,  on  strong  grounds,  whether  these  doc- 
trines are  warranted,  to  their  full  extent,  either  by  principle  or 
authority.  And  the  sound  rule  appears  to  be,  in  accordance  with 
the  reasoning  of  Sir  John  Leach  himself,  in  Hurst  v.  Beach,  (c) 
that  in  no  instance  can  parol  evidence  be  admitted  against  con- 
struction upon  the  words  of  the  will.  But  that  where  the  pre- 
sumption is  raised  by  the  court  against  the  apparent  intention  of 
the  testamentary  instrument,  *  that  presumption  may  be  rebutted 
by  parol  evidence  ;  for  then  the  effect  of  such  testimony  is  not  to 
show  that  the  testator  did  not  mean  what  he  has  said,  but  to 
prove  that  he  did  mean  what  he  expressed.  (JT) 

SECTION  IX. 

Of  the  Release  of  Debts  by  Legacies  ;  and  herewith  of  the  Effect 
of  appointing  a  Debtor  or  a   Creditor  to  he  Executor. 

1.    Of  a  Legacy  by  a  Creditor  to  his  Debtor. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to 

[z)  See  infi-a,  pt.  m.  bk.  in.  ch.  iii.  parol  evidence  to  control  the  presumption 

§  II-  of  ademption,  or  satisfaction  of  a  legacy, 

(o)  2  Russ.  &  My.  267,  268.  by  sliowing  a    different  intention  on  the 

(b)  1  Keen,  769,  793,  794.  part    of  the    testator,    see    Langdon  u. 

(c)  5  Madd.  331  ;  ante,  1293.  Astor,  16  N.  Y.  9 ;  Rogers  v.  French,  19 
\d)  Hall  V.  Hill,  1  Dr.  &  W.   94,  113,  Geo.  216;    Miner  u.  Atherton,  35  Penn. 

114;    Lee  t).  Pain,    4    Hare,   201,    216;  St.  528  ;  Gill's  Estate,  1  Parsons  Eq.  Cas. 

Palmer  v.  Newell,  20  Beav.  32,  39 ;  Barr  139  ;  Jamea  v.  Mason,  5  Rand.  677  ;  Sims 

V.  Fewkes,  11  Jur.  N.  S.  668;    S.  C.  34  v.  Sims,  2  Stockt.  Ch.  158.] 
L.  J.  Ch.  522.     [As  to  the  introduction  of 
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leave  his  intention  doubtful,  and  after  his  death  the  securities  for 
the  debt,  if  any  exist,  are  found  uncancelled  among  the  testator's 
property,  the  courts  of  equity  do  not  consider  the  legacy  to  the 
debtor  as  necessarily,  or  e\en  primd  facie,  a  release  or  extinguish- 
ment of  the  debt,  but  require  evidence  clearly  expressive  of  the 
intention  to  release,  (e)  And  if  such  intention  does  not  appear 
clearly  expressed  or  implied  on  the  face  of  the  will,  evidence  from 
other  sources  will  be  admitted.  (/) 

Where  a  testator  recites  that  a  legatee'is  indebted  in  a  certain 
sum,  that  recital  binds  the  legatee,  except  in  case  of  a  clear  mis- 
take of  figures.  (^) 

It  must  be  observed,  that  if  the  testator  expressly  bequeaths 
*the  debt  to  his  debtor,  this  being  no  more  than  a  release  by 
will,  operates  only  as  a  legacy ;  and  the  debt  is  assets,  therefore, 
subject  to  the  payment  of  the  testator's  debts.  (A) 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  may 
retain  the  legacy,  either  in  part  or  full  satisfaction  of  the   Retainer 
debt,  by  way  of  set-off.  (i)     And  it  has  been  held  that  tf^^^f 
in  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy   cy.inre- 

•J  o  r    J  .  spect  01  a 

out  of  the  assets  of  the  testator,  in  a  due  course  of  admin-   debt  due 

1       c   n      1  from  the 

istration,  the  executor  may  retain  so  much  oi  the  legacy  legatee, 

as  is  sufficient  to  satisfy  a  debt  due  from  the  legatee  to  damming 

the  testator,  although  the  remedy  for  such  debt  was,  at  [^g°"|a. 

the  time  of  the  death  of  the  testator,  barred  by  the  stat-  ^^^ 
ute  of  limitations.  (Je) 

(e)  2  'SjOf.  Leg.  61,  3d  ed. ;  Wilmot  v.  (g)  Eobinson  v.  Bransby,  6  Madd.  348. 

Woodhonse,  4   Bro.  C.  C.   226 ;  Jeffs  v.  (A)  Eider  v.  Wager,   2   P.   Wms.   331, 

Wood,  2  P.  Wms.   132;    [Sorrelle   u.  Sor-  332  ;  Toller,  338  ;  an«e,  1166,  1167. 

relle,   5  Ala.  245.]      See,  also,  Hyde  v.  (i)  Jeffs  v.  Woods,  2  P.  Wms.  130 ; 

Neate,  15  Sim.  554,  for  an  example  of  a  Smith  v.  Smith,  3   Giff.   263 ;  [Clarke   v. 

will  where  the  language  is  sufficient  to  Bogardus,  12  Wend.  67.]     So  where  the 

show  that  the  testator  intended  to  remit  legatee  is  a  bankrupt  member  of  a  firm  in- 

the  debts  of  the  legatees,  as  well  as  to  give  debted  to  the  testator.   3  Giff.  263.     So  a 

them  their  legacies.  retainer  will  be  allowed  to  one  executor, 

(/)  2  Kop.  Leg.  61,  3d  ed. ;  Eden  v.  out  of  a  legacy  to  his  co-executor,  in  re- 
Smyth,  5  Ves.  341.  It  is  dangerous  to  spect  oi  a,  devastavit  by  the  latter.  Sims 
extend  the  doctrine  of  this  case.  Chester  v.  Doughty,  5  Ves.  243. 
V.  Urwick,  23  Beav.  404.  [See  Ward  v.  {k)  Courtenay  v.  Williams,  3  Hare, 
Coffield,  1  Dev.  Ch.  108  ;  Perry  v.  Max-  589 ;  Eose  v.  Gould,  15, Beav.  189 ;  Coates 
well,  2  Der.  Ch.  488.]  v.  Coates,  33  Beav.  249.     See  the  remark 
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tn  Campbell  v.  Graham,  (T)  a  testator  bequeathed  to  John 
Campbell  the  sum  of  2,000L,  and  to  Henrietta  Campbell  and 
Margaret  Campbell  the  sum  of  500Z.  each.  At  his  death  in  the 
year  1790,  John  Campbell  was  indebted  to  the  testator  in  two 
several  bonds  with  penalties  of  5,272Z.  and  1,400Z.  to  secure  the 
payment  of  2,632Z.  and  700Z.  with  interest.  Soon  after  the  testa- 
tor's death,  his  personal  representative  in  Jamaica,  where  both  the 
testator  and  John  Campbell  were  domiciled,  commenced  actions  on 
the  bonds  in  the  supreme  court  there,  and  in  the  year  1794  recov- 
ered judgments  for  the  full  penalties  and  costs,  amounting  to- 
gether to  the  sum  of  6,703Z.  5s. ;  but  no  attempt  was  made  to 
levy  execution  on  these  judgments,  and  they  remained  unsatisfied. 
In  1818,  *  Henrietta  and  Margaret  assigned  their  respective  lega- 
cies to  the  plaintiff,  who  was  the  personal  representative  of  John 
Campbell ;  and  he,  in  the  year  1821,  when  administration  was  for 
the  first  time  taken  out  to  the  testator's  estate  in  England,  filed 
the  bill  for  the  purpose  of  enforcing  payment.  And  it  was  held 
by  Sir  J.  Leach  M.  R.  that  John  Campbell  must  be  considered  as 
having  been  paid  his  legacy  by  retaining  the  amount  out  of  the 
bond  debt,  and  that  that  amount  was  to  be  deducted,  first,  from 
the  interest,  and  then  pro  tanto,  from  the  principal  due  from  him 
upon  the  bonds,  as  at  the  end  of  the  year  after  the  death  of  the 
testator,  when  the  legacy  became  payable  ;  and  that  interest  was 
then  to  be  calculated  on  the  balance  till  the  amount  equalled  the 
sum  for  which  the  judgments  were  recovered,  and  no  further. 
And  also  that  such  retainer  and  set-off  could  not  be  allowed  in 
respect  of  the  legacies  which  the  plaintiff  claimed  only  as  as- 
signee, (m) 

In  Davis  v.  Elms,  (n)  a  testator  bequeathed  to  his  daughter  and 
her  husband  300Z.  for  their  own  use  and  benefit,  and  directed  that 
if  the  husband  should  be  indebted  to  him  at  the  time  of  his  death, 
the  debt  should  be  deducted  out  of  his  legacy.  The  husband  died 
in  the  lifetime  of  the  testator,  indebted  to  him  in  250Z.,  and  the 
testator  afterwards  died.  And  Lord  Langdale  M."  R.  held  that 
the  debt  was  not  to  be  deducted  from  the  daughter's  legacy  ;  for 

of  Knight   Bruce  V.   C.    in    Harvey  v.  to  be  presumed  to  be  satisfied.    See  infra, 

Palmer,  4  De  G.  &  Sm.  427.  pt.  t.  bk.  ii.  ch.  ii.    But  his  lordship  con- 

{l)  1  Russ.  &  My.  453.  firmed  tlie  judgment  of  the  master  of  the 

(m)  It  was  afterwards  held  by  Lord  rolls,  on  the  other  point. 

Brougham,  on  appeal,  that  the  assigned        (n)  1  Beav.  131. 

legacies,  under  the  circumstances,  ought 
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that,  in  the  event  that  had  happened,  the  husband  never  had  any 
interest  in  the  legacy ;  and  the  testator  could  not  be  taken  to  have 
intended  that  v^hen  the  husband  had  no  interest,  his  personal  debt 
vras  to  be  deducted  from  the  wife's  interest. 

It  may  be  observed,  that  the  term  "  set-ofE "  is  somewhat  inac- 
curately used  in  cases  of  this  kind.  The  proper  use  *  of  that  ex- 
pression seems  applicable  only  to  the  mutual  demand  of  debtor 
and  creditor.  A  right  of  this  nature  is  rather  a  right  to  pay  out 
of  the  fund  in  hand,  than  a  right  to  set-off.  And  such  right  of 
payment  can  only  arise  where  there  is  a  right  to  receive  the  debt 
so  to  be  paid ;  and  the  legacy  or  fund  so  to  be  applied  in  payment 
of  the  debt  must  be  payable  by  the  person  entitled  to  receive  the 
debt,  (o)  Accordingly,  in  Cherry  v.  Boultbee,  (p)  Thomas  Boult- 
bee  was  indebted  to  Catherine  Boultbee,  his  sister,  in  the  sum  of 
1,878Z.  He  became  bankrupt,  and  shortly  after  his  bankruptcy, 
Catherine  made  her  will,  whereby  she  gave  legacies  of  600L  and 
2,000Z.  to  her  executors,  in  trust  to  pay  the  interest  thereof  (as  to 
the  500Z.  after  the  decease  of  her  mother),  to  Thomas  Boultbee 
for  his  life,  without  power  of  anticipation,  and  free  from  his  debts ; 
and  after  his  decease  to  pay  the  principal  to  such  persons  as  he 
should  appoint,  and  in  default  of  appointment  to  his  executors 
and  administrators,  for  his  and  their  own  use  and  benefit.  The 
testatrix  did  not  prove  her  debt  under  her  brother's  commission. 
He  died  without  having  obtained  his  certificate,  and  without  hav- 
ing attempted  to  make  any  appointment.  Lord  Langdale  M.  R. 
held  (overruling  the  case  of  Ex  parte  Man,  (g')  before  Sir  J.  Leach), 
that  the  executors  of  the  testatrix  had  no  right  to  set  off  the -debt 
due  from  Thomas  Boultbee  to  the  testatrix  against  the  legacies, 
but  that  the  assignee  of  Thomas  Boultbee  was  entitled  to  so  much 
of  the  legacies  as  the  assets  were  sufficient  to  pay.  And  this  de- 
cision was  confirmed  by  Lord  Cottenham  on  appeal.  And  his 
lordship  observed,  that  the  bankruptcy  of  the  debtor  having  taken 
place  in  the  lifetime  of  the  testatrix,  her  executors  never  were 
entitled  to  receive  from  the  assignees  more  than  the  dividends  of 
the  debt ;  and  as  the  bankrupt  never  obtained  his  certificate,  he 
was  never  *  entitled  to  receive   the  legacy;  consequently  there 

(o)  4  Myl.  &  Cr.  447.    See  McMahon  v.        (p)  2  Keen,  319. 
Burchell,  2  Phill.  C.  C.  127;  5  Hare,  325;         (q)  Mout.  &  M'Artk  210. 
Smith  V.   Smith,   3   Giff.  263;  Smee  v. 
Baines,  29  Beav.  661. 
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never  was  a  time  at  which  the  same  person  was  entitled  to  re- 
ceive the  legacy  and  liable  to  pay  the  entire  debt ;  and  therefore 
the  right  of  retaining  a  sufficient  sum  out  of  the  legacy  to  pay  the 
debt  could  never  have  vested  in  any  one ;  though  the  assignees 
would  have  been  bound  to  allow  the  amount  of  any  dividend  on 
the  debt,  if  it  had  been  proved,  (r)  It  will  be  seen  that  in  this 
case  the  claim  for  the  legacy  arose  after  the  bankruptcy,  at  a  time 
when  the  claim  of  the  testatrix,  in  respect  of  the  debt  due  from 
the  bankrupt,  was  regarded  merely  as  a  right  of  proof  against  his 
estate  in  the  hands  of  the  assignees.  And  the  decision,  therefore, 
does  not  apply  to  a  case  where  the  right  to  receive  and  the  lia- 
bility to  pay  both  existed  at  the  time  of  the  bankruptcy,  (s)  And, 
indeed,  the  authority  of  that  decision  has  been  doubted  altogether ; 
inasmuch  as  it  has  been,  in  other  cases,  regarded  as  a  rule,  that, 
in  questions  as  to  set-off  in  bankruptcy,  the  assignees  are  to  be 
considered  as  the  bankrupt,  (t)  Where,  in  truth,  the  cross  de- 
mands are  essentially  in  different  rights,  it  is  a  general  rule,  of 
equity  as  well  as  law,  that  one  of  such  demands  cannot  be  applied 
in  satisfaction  of  the  other  (unless  the  right  to  do  so  be  conferred 
by  agreement,  express  or  implied,  which  the  court  has  thought 
itself  justified  in  presuming  from  slight  circumstances.)  (m)  Accord- 
ingly, in  Freeman  v.  Lomas,  (x)  where  an  executor  and  trustee 
of  a  legacy,  who  was  also  residuary  *  legatee,  had  become  a  cred- 
itor of  the  husband  and  administrator  of  the  deceased  legatee  in 
respect  of  debts  incurred  since  he  had  become  her  administrator, 
it  was  held  by  Turner  V.  C.  that  as  there  were  no  circumstances 
from  which  an  agreement  to  set  off  the  one  demand  against  the 
other  could  be  presumed,  the  debt  could  not  be  set  off  against  the 
legacy  (though  assets  were  admitted)  ;  because  the  claims  existed 
in  different  rights. 

It  is  necessary  here  to  consider,  how  far  the  right  of  set-off  by 

(r)  4  Myl.  &  Cr.  442.    These  observa-  titled  to  retain  the  debt  out  of  the  inaol- 

tions  were  regarded  by  Shadwell  V.  C.  in  vent's  distributive  share  of  the  creditor's 

Bell  V.  Bell,  17  Sim.  127,  as  decisive  of  a  estate. 

case  where  one  of  the  creditors  of  an  in         (s)  Lee  v.  Egremont,  5  De  G.  &  Sm. 

solvent  died  intestate,  leaving  the  insol-  348,  368.    See  Bousfield  v.  Lawford,  I  De 

vent  one  of  his  next  of  kin.     The  debtor  G.,  J.  &  S.  459. 

had,  in  the  lifetime  of  the  intestate,  taken        (()  9  Hare,  115,  116,  by  Turner  V.  C. 

the  benefit  of  the  act,  and  been  discharged,  See,  also,  5  De  G.  &  Sm.  368,  by  Parker 

having  entered  the  debt  in  question  in  his  V.  C. 
schedule;  and  the  V.  C.  held  that  the  ad-        (u)  9  Hare,  114. 
ministrators  of  the  creditor  were  not  en-        (x)  9  Hare,  109. 
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the  executor  extends,  in  case  of  a  legacy  to  a  married  woman, 
■with  respect  to  debts  due  from  her  husband  to  the  tes-  }„  ^  ^^^^  ^f 
tator.  At  law,  a  legacy  to  the  wife  is  a  legacy  to  the  ^  'je^^y  t° 
husband.    But  in  equity,  where  a  legacy  is  given  to  a  mar-    <'<"'«»•« 

1  •111  c  ^'  l^ose    us  ■ 

ried  woman,  or  she  becomes'entitled  to  a  share  or  per-  band  is  in- 
sonal  estate  as  one  of  the  next  of  kin  of  an  intestate,  the  the  testa- 
property  is  subject  to  the  claim  of  the  wife,  for  a  pro-  '<"^  ^  "^^'^t^- 
vision  out  of  it  for  herself  and  children,  (y)  Thus,  in  Elibank 
V.  Montolieu,  (2)  a  married  woman,  entitled  as  next  of  kin  of  an 
intestate,  filed  a  bill  against  the  administrator  and  her  husband. 
The  administrator  claimed  to  retain  towards  satisfaction  of  a  debt 
by  bond  from  the  husband  to  him.  But  the  court  declared  that 
he  was  not  entitled  to  retain,  as  the  wife's  share  was  subject  to  a 
provision  in  favor  of  her  and  her  children.  And  it  was  referred 
to  the  master,  to  see  a  proper  settlement  made  on  them.  So  in 
Carr  v.  Taylor,  (a)  where  the  bill  was  filed  by  a  married  woman, 
as  next  of  kin  of  an  intestate,  for  a  share  of  the  residue  of  his 
personal  estate,  it  was  holden  that  the  administrator  could  not  set 
off  a  debt  due  from  the  husband  to  the  intestate's  estate.  In  Ex 
parte  O'Ferrall,  (6)  executors  were  allowed  to  set  off  a  moiety 
of  a  legacy,  given  by  their  testator  to  the  wife  of  the  bankrupt, 
against  a  debt  due  from  the  bankrupt  to  their  testator ;  and  the 
other  moiety  was  *  ordered  to  be  settled  on  the  wife  for  life,  with 
remainder  to  the  issue  of  the  marriage. 

But  where  the  legacy  is  discharged  of  the  wife's  equity,  as  by 
her  death  without  any  such  settlement  having  been  made,  or  by 
any  other  means,  (c)  the  legacy  becomes  the  absolute  property  of 
the  husband,  and  the  executors  have  a  right  to  satisfy  it  by  writ- 
ing off  so  much  of  a  debt  due  from  him  to  the  estate  of  the  tes- 
tator, (c?)  Accordingly,  in  Ranking  v.  Barnard,  (e)  a  legacy  was 
given  to  the  wife,  whose  husband  was  largely  indebted  to  the  tes- 
tatrix. He  became  bankrupt  and  the  wife  afterwards  died,  with- 
out having  asserted  any  claim  in  respect  of  the  legacy.  The  as- 
signees of  the  husband  claimed  the  legacy.     But  it  was  holden 

(y)  See  infra,  pt.  in.   bk.  iii.  ch.  iv.  (a)  lOVes.  574. 

§  v.;  and  see  anie,  748,  749,  note  (c).     [A  (6)   1  Glyn  &  Jam.  347. 

legacy  to  the  wife  of  a  debtor  does  not  (c)  See  McMahon  v.  Burchall,  5  Hare, 
extinguish  the  debt  due  the  testator  from    325. 

her   husband.    Clarke    v.    Bogardus,    12  (d)  5  Madd.  34. 

Wend.  67.]  (c)  5  Madd.  32. 

(2)  5  Ves.  737. 
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by  Sir  J.  Leach  V.  C.  that  the  executors  of  the  testatrix  were 
entitled  to  retain  the  legacy  in  part  discharge  of  the  debt  to  her. 

And  the  result  of  the  authorities  appears  to  be,  that  where  a 
debt  to  the  estate  of  a  testator  may  be  set  ofE  by  the  executors 
against  a  legacy  bequeathed  by  the  testator  to  bis  debtor,  such 
debt  may  also  be  set  off  against  a  legacy  bequeathed  by  the  tes- 
tator to  the  wife  of  the  debtor,  subject  to  her  equity  (if  any)  in 
the  legacy.  (/  ) 

In  Harvey  v.  Palmer,  (^)  leaseholds  had  been  bequeathed  for 
the  legatee's  personal  support  and  maintenance,  and  to  be  entirely 
free  from  any  claim,  charge,  or  demand  of  his  creditors.  And 
Knight  Bruce  V.  C.  held  that  the  leaseholds  could  not  be  with- 
held from  the  legatee  until  he  paid  a  debt  due  from  him  to  the 
testator  ;  for  that  the  testator  had  expressed  that  which  was  equiv- 
alent to  a  declaration  of  intention  that  they  should  not  be  so  with- 
held. And  his  honor  seemed  to  doubt  whether,  in  any  case,  where 
a  specifia  legatee  is  indebted  to  the  testator,  the  legacy  can  be 
withheld  till  the  debt  is  paid.- 

*  2.   The  JSffect  of  appointing  a  Debtor  to  be  Executor. 

It  will  be  convenient  to  consider  this  subject,  first,  as  to  the 
effect  in  law,  of  the  testator's  appointing  his  debtor  to  be  his  ex- 
ecutor ;  and  then  as  to  the  effect  in  equity. 

In  point  of  law  such  a  nomination,  even  by  a  testator  of  the 
age  of  seventeen  years,  (K)  will  operate  as  a  release  or 
extinguishment  of  the  debt.  The  principle  is,  that  a 
debt  is  merely  a  right  to  recover  the  amount  by  way  of  action,  and 
as  an  executor  cannot  maintain  an  action  against  himself,  his  ap- 
pointment by  the  creditor  to  that  office  suspends  the  action  for 
the  debt.  And  where  a  personal  action  is  once  suspended  by 
the  voluntary  act  of  the  party  entitled  to  it,  it  is  forever  gone 
and  discharged,  (i)     Thus,  if  the  obligee  of  a  bond  makes  the 

(/)  McMahon  v.  Burcliell,  5  Hare,  325 ;  Salk.  299 ;  Com.  Dig.  Admon.  B.  5 ;  Bac. 

3  Hare,  99;  M'Corraick  v.  Garuett,  2  Sm.  Ab.  Eelease,  B. ;  Errington  v.  Evans,  2 

&  G.  37.  Dick.  457  ;   fSoverhill  v.  Suydam,  5  N.  Y. 

(g)  4  De  G.  &  Sm.  425.  142 ;  Shaw  C.   J.  in  Ispwich  Manufact- 

(h)  Co.  Lit.  264  6.    But  see  now  stat.  uring  Co.  ij.  Story,  5  Met.  313  ;  Pusey  v. 

1  Vict.  c.  26,  s.  7  ;  ante,  15.  Clemson,  9  Serg.  &  K.  208.     This  rule  is 

(i)  Wentw.  Off.  Ex.  ch.  2,  p.  73,  14th  expressly  abolished  by  statute   in  New 

ed.;  Nedham's  case,  8  Co.  136  a;  Fryer  v.  York;  2  K.  S.  (N.  Y.)  84,  §  13;  and,  in 

Gildridge,  Hob.  10 ;  Dorchester  v.  Webb,  order  to  obviate  the  incongruity  of  requir- 

Cro.  Car.  373;  Wankford  w.  Wankford,  1  ing  the  executor  to  proceed  against  him- 
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obligor  his   execiitor,  this  amounts  at  law  to  a  release  of   the 
debt.  (A) 

self  for  the  collection  of  the  debt,  it  is  pro-  Ala.  27.    Ipswich   Manufacturing  Co.  w. 

Tided  by  the  statute,  that  it  shall  be  in-  Story,  5  Met.  310,  was  a  case  in  which  a 

eluded  in  the  inventory  among  the  credits  person  who  had  mortgaged  laud,  to  secure 

and  effects  of  the  deceased,  and  that  the  a  debt  on  bond,  was  appointed  adminis- 

executor  shall  be  liable  for  the  same  as  so  trator  of  the  estate  of  the  mortgagee,  and 

much  money  in  his  hands  at  the  time  the  returned  an  inventory  of  his  intestate's 

debt  becomes  due,  and  shall  apply  and  property,  including  therein  the  debt  due 

distribute  the  same  in  payment  of  debts  from  himself,  on  the  bond;  he  afterwards 

and  legacies,  and  among  the  next  of  kin,  settled  his  first  administration  account  in 


as  part  of  the  personal  estate  of  the  de- 
ceased. Soverhill  v.  Suydam,  59  N.  Y. 
142.  See,  as  to  Pennsylvania,  Griffith  v. 
Chew,  8  Serg.  &  R.  32 ;  Eichelberger  v. 
Morris,  6  Watts,  42;  Piper's  Estate,  15 
Penn.  St.  533.  Substantially  the  same 
result  has  been  reached  in  Massachusetts, 
by  decision  of  the  court ;  and  it  has  become 
the  established  rule  there  and  in  other 
states,  that  a  debt  due  from  an  executor 
to  the  estate  of  the  testator,  is  assets  in 


which  he  charged  himself  with  the  amount 
of  the  personal  estate  returned  in  the  in- 
ventory ;  and  his  second  account,  in  which 
he  charged  himself  with  the  balance  of 
the  first;  thereupon  the  probate  court 
passed  a  decree,  ordering  him  to  distrib- 
ute the  balance  of  the  account,  remaining 
in  his  hands,  among  the  heirs  of  the  in- 
testate; and  subsequently  the  administra- 
tor assigned  the  bond  and  mortgage  to  the 
widow  of  the  intestate  as  a  part  of  her 


his  hands  immediately  for  the  payment  of    share  in  the  distribution  of  the  estate ;  it 


debts,  and  the  same  reason  applies  to  an 
administrator.  The  consequence  is,  that 
he  and  his  sureties  in  the  administration 
bond  are  liable  for  the  amount  of  such  a 
debt  in  the  same  manner  as  if  he  had  re- 
ceived it  from  any  other  debtor  of  the  de- 
ceased. Leland  v.  Felton,  1  Allen,  531  ; 
Choate  v.  Arrington,  116  Mass.  552;  Ste- 
vens V.  Gaylord,  11  Mass.  269;  "Winship 
V.  Bass,  12  Mass.  198;  Benchley  v. 
Chapin,  10  Cush.  173;  Ipswich  Manu- 
facturing Co.  i>.  Story,  5  Met.  310;  Sig- 
oumey  c.  Wetherell,  6  Met.  553;  Com- 
monwealth V.  Gould,  118  Mass.  300,  307; 
Kinney  o.  Ensign,  18  Pick.  232;  Hall  w. 
Hall,  2  McCord  Ch.  269  ;  Farys  u.  Farys, 
1  Harp.  Ch.  261 ;  Hays  o.  Jackson,  6 
Mass.  150;  Marvin  v.  Stone,  7  Cowen, 
781;  Chapin  v.  Waters,  110  Mass.  195, 
197;  Hazelton  v.  Valentine,  113  Mass. 
472,  480;  Piper's  Estate,  15  Penn.  St. 
533 ;  Mattoon  v.  Cowing,  13  Gray,  387  ; 
Williams  v.  Morehouse,  9  Conn.  470 ; 
Bigelow  V.  Bigelow,  4  Ham.  138 ;  Eichel- 
berger V.  Morris,  6  Watts,  42  ;  Hall  v. 
Pratt,  5  Ham.  72 ;  Duffee  v.  Buchanan,  8 


was  held  that  by  force  of  these  proceedings 
the  debt  due  on  the  bond  was  paid  ;  and 
that  the  assignment  of  the  bond  and 
mortgage  by  the  administrator  transferred 
to  the  assignee  no  interest  in  the  land. 
Shaw  C.  J.  in  this  case  said,  that  the 
old  rule  that  a  testator,  by  making  a 
debtor  his  executor,  released  his  debt, 
has  been  qualified  to  a  great  extent,  in 
England,  and  has  never  been  in  force  in 
Massachusetts.  "It  is  n'ow  understood, 
that  when  an  executor  or  administrator 
was  indebted  to  his  testator  or  intestate, 
at  the  time  of  his  decease,  although  the 
right  of  action  cannot  exist,  because  a 
man  cannot  sue  himself,  yet  the  debt  is 
not  considered  as  extinguished  in  any 
way,  but  rather  to  be  accounted  for  as 
paid."  The  rule  "  proceeds  upon  the 
ground,  that  when  the  same  hand  is  to 
pay  and  receive  money,  that  which  the 
law  requires  to  be  done  shall  be  deemed 
to  be  done,  and  therefore  that  such  debt 
due  from  the  administrator  shall  be  as- 
sets de  facto,  to  be  accounted  for  in  pro- 
bate account.     Such  presumption  would 


(k)  Nedham's  case,  8  Co.  136  a. 
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The  law  is  the  same,  where  the  creditor  appoints  one  of  several 
joint,  or  even  one  of  joint  and  several  debtors  his  executor.  (A;*) 
Thus,  if  several  obligors  be  bound  jointly,  and  the  obligee  con- 
stitute one  of  them  his  executor,  it  is  an  extinguishment  of  the 
debt  at  law,  and  a  release  to  them  all.  Q')  So  if  an  obligee  in  a 
joint  and  several  bond  makes  one  of  two  obligors  his  executor, 
the  action  is  discharged  as  to  both  obligors,  (m)     For  a  release  to 


arise  from  the  mere  taking  of  administ  a- 
tion.  But  it  is  greatly  strengthened  where 
the  administrator  enters  the  debt  in  the 
inventory,  as  a  debt  due  from  himself  to 
the  estate,  charges  himself  with  it  in  ac- 
count, and  assents  to  a  decree,  by  wh  h 
it  is  ordered  to  be  distributed  as  money." 
"  Perhaps  the  mere  fact,  that  one  has  ac- 
cepted letters  of  administration,  would 
not  so  far  be  regarded  as  payment  or  ex- 
tinguishment of  his  debt  due  to  the  in- 
testate, as  to  bar  an  action  to  be  subse- 
quently brought  by  an  administrator  de 
bonis  non."  But  where  the  administrator 
has  in  fact  accounted  for  the  debt  "  as 
assets,  and  it  stands  so  charged  to  him, 
and  credited  to  the  estate,  without  cbjec- 
tion,  it  seems  to  us  that  it  would  be  a 
conclusive  bar  to  any  action  to  be  after- 
wards brought  for  the  same  debt,  by  an 
administrator  de  bonis  non.  Stevens  v. 
Gayiord,  U  Mass.  256."  See,  also,  Win- 
ship  V.  Bass,  12  Mass.  200.  An  executor 
or  administrator,  who,  being  indebted  to 
the  estate  of  his  testator  or  intestate,  ad- 
ministers the  estate  without  treating  his 
debt  as  paid  and  a  part  of  the  assets,  and 
thereby  causes  damage  to  any  one  inter- 
ested in  the  estate,  is  responsible  on  his 
bond  for  such  damage  to  the  person  in- 
jured. Thus,  an  executor  petitioned  for 
leave  to  sell  his  testator's  real  estate  for 
the  payment  of  debts  and  legacies,  but  in 
the  statement,  in  the  petition,  of  the  as- 
sets in  his  hands  he  did  not  include  a  debt 
due  from  himself  to  the  estate.  Had  he 
included  it,  the  excess  of  indebtedness 
over  the  assets  in  his  hands  would  have 
been  little  or  nothing.  It  was  held  that 
the  sale  was  a  breach  of  his  bond  for  faith- 
ful administration.  Chapin  v.  Waters, 
no  Mass.  195.     So  wherever  the  estate  of 


the  testator  is  sacrificed  in  consequence  of 
the  omission  of  the  executor  to  apply  his 
debt  to  the  estate,  in  payment  of  the  debts 
of  the  testator,  he  will  be  guilty  of  a  de- 
vastavit. Farys  v.  Parys,  1  Harper  (S. 
Car.),  261.  But  in  order  to  compel  an 
executor  or  administrator,  on  his  official 
bond,  to  pay  the  amount  of  a  debt  due 
from  him  to  the  testator  or  intestate,  it  is 
necessary  that  he  should  first  be  charged 
with  the  amount  in  an  administration  ac- 
count, by  a  decree  of  the  judge  of  probate. 
Potter  i;.  Titcomb,  7  Greenl.  302.  And 
in  New  York,  notwithstanding  the  above 
statute,  it  is  competent  for  the  executor 
to  show  the  claim  to  be  unfounded  and 
unjust ;  and  the  question  must  be  tried  in 
the  surrogate's  court,  in  the  same  way  and 
for  the  same  reason  that  claims  against 
the  estate  in  favor  of  the  executor  must 
be  tried  in  that  court.  Everts  v.  Everts, 
62  Barb.  577.     See  ante,  1039,  note  (s).] 

{B)  [So  debts  due  to  the  estate  of  a  tes- 
tator from  the  executor  named  in  his  will, 
and  from  the  firm  of  which  he  is  a  mem- 
ber, are  to  be  treated  and  accounted  for  as 
assets ;  and  the  result  would  he  the  same 
although  he  and  his  firm  were  insolvent 
at  the  time  when  he  accepted  the  trust, 
and  although  he  has  never  charged  these 
debts  in  his  account,  and  an  account  has 
been  allowed  in  which  they  were  not 
included,  but  were  mentioned  as  debts 
which  it  had  been  impossible  to  collect, 
and  although  he  has  resigned  his  trust, 
and  an  administrator  de  bonis  non  has  been 
appointed  in  his  place.  Leland  v.  Eelton, 
1  Allen,  531.] 

(/)  Wentw.  Off.  Ex.  ch.  2,  p.  74,  14th 
ed. ;  Com.  Dig.  Admon.  B.  5. 

(m)  Bro.  Exor.  pi.  118;  Fryer  v.  Gil- 
dridge,  Hob    10 ;   Cheetham  v.  Ward,  1 
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one  of  several  obligors,  whether  they  are  bound  jointly,  or  jointly 
and  severally,  discharges  the  others,  and  may  be  pleaded  in  bar 
by  all.  (n). 

*  But  if  the  creditor  makes  the  executor  of  the  debtor  his  ex- 
ecutor, this  is  no  extinguishment  of  the  debt,  (o)  Therefore,  if 
the  obligee  of  a  joint  and  several  bond  makes  the  executor  of  one 
of  the  obligors  his  executor,  who  has  no  assets,  this  does  not  release 
the  other  obligor.  (^) 

The  rule  first  above  stated  is  not  confined  to  cases  where  the 
creditor  appoints  his  debtor  his  sole  executor.  The  debt  is  equally 
released  where  one  only  of  several  executors  is  indebted  to  the 
testator ;  for  they  cannot  sue  without  making  him  who  is  a  debtor 
also  a  plaintiff,  which  he  cannot  be  against  himself.  (§')  And 
after  the  death  of  the  debtor  executor,  the  surviving  executors 
cannot  sue  his  executor  or  administrator ;  for  the  debt  was  at  law 
utterly  extinct  by  the  making  him  executor,  as  if  the  testator  had 
released  to  him.  (r) 

Nor  is  the  case  varied  by  the  executor  dying  after  having  ad- 
ministered, without  having  proved  the  will,  (s)  or  without  having 
either  proved  the  will  or  administered ;  (t)  for  in  such  case  also 
the  debt  is  extinguished,  and  the  administrator  cum  testamento 
annexo  can  bring  no  action  for  it.  If,  indeed,  a  sole  executor  does 
not  administer,  and  refuses  in  the  court  of  probate  to  be  executor, 
then  the  making  him  executor  will  not  act  as  a  release  ;  for  a  man 
can  no  more  be  forced  to  accept  a  release  against  his  will  than  a 
deed  of  grant,  (u)     *  But,  under  the  old  law,  if  the  obligee  made 

Bos.  &  Pull.  630.    See,  also,  S.  P.  "Wank-  Ex.  c.  2,  pp.  74,  75,  14th  ed. ;  Com.  Dig. 

ford  V.  Wankford,  I   Salk.  300,  by   Gould  Admon.   B.  5  ;    1   Salk.  302,  by  Powell 

J. ;  [Perebee  v.  Doxey,  6  Ired.  (Law)  448.  J. ;   Cheetham  v.  Ward,  1  Bos.  &  Pull. 

But  the  appointment  of  one  of  several  630. 

obligors  as  administrator  of  the  estate  of  (r)  Wentw.  Off.  Ex.  c.2,  p.  75, 14th  ed. ; 

the  obligee  only  suspends  the  debt.    Fere-  Com.  Dig.  Admon.  B.  5  ;   contra,  per  cut. 

bee  V.  Doxey,  supra.]  in   Grossman  v.  Eeade,  1  Leon.  320,  pi. 

(n)  2  Eoll.  Abr.  412,  tit.   Release,    G.  441. 

pi.  4,  5;  Kynaston  v.   Clayton,  2   Salk.  (s)   Waukford  v.   Wankford,   1    Salk. 

574 ;  2  Saand.  47  gg,  48,  note  to  Fowell  v.  299. 

Forrest.  (t)  Wentw.  Off.  Ex.  c.  2,  p.  75,  14th 

(o)  Bac.  Abr.  tit.  Exors.  A.  10.  ed. ;  Com.  Dig.  Admon.  B.  5. 

(p)  Dorchester  v.  Webb,  Cro.  Car.  372 ;  (u)    Wankford  v.   Wankford,   1   Salk. 

S.  C.  W.  Jones,  345 ;  S.  P.  by  Holt  C.  J.  307,  by  Holt  C.  J.      The  same  opinion 

1  Salk.  305.     See,  also,  Alston  v.  Andrew,  was  expressed  in  the  same  case  by  Gould 

Hutt.  128.  J.  1  Salk.  301 ;  and  by  Powys  J.  1  Salk. 

(q)  Bro.  Exors.  pi.  114;    Wentw.  Off.  302;  but  Powell  J.  declined  giving  any 
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the  obligor  and  others  his  executors,  and  the  obligor  refused, 
but  the  others  administered,  and  the  obligor  died  first,  yet  the 
debt  was  released ;  because  the  refusal  was  void,  and  the  obligor 
might  have  come  in  and  administered  notwithstanding ;  for  the 
probate  by  the  other  executors  was  for  his  benefit,  (x)  But  the 
law  has  been  altered  by  stat.  20  &  21  Vict.  c.  77,  s.  79  (ante,  286), 
which  enacts  that  the  rights  of  an  executor  renouncing  probate 
are  to  cease  as  if  he  had  not  been  named  in  the  will. 

It  is  clear,  from  the  principle  upon  which  these  doctrines  have 
been  established,  that  the  nomination  of  the  debtor  to  the  office 
of  executor  does  not  merely  extinguish  the  legal  remedy  for  the 
debt,  but  that  the  debt  itself  is  absolutely  discharged  at  law. 
Accordingly,  in  the  case  of  Freakley  v.  Fox,  (y)  where  the  payee 
of  a  promissory  note  appointed  the  maker  his  executor,  the  court 
of  king's  bench  held  that  the  debt  was  gone,  and  that,  conse- 
quently, no  action  could  be  maintained  on  the  note,  even  by  a  per- 
son to  whom  the  executor  had  indorsed  it.  (2) 

*  It  must,  however,  be  observed,  that,  as  .between  the  debtor 
executor  and  the  creditors  of  the  testator,  this  doctrine  is  appli- 
cable only  in  cases  where  there  are  assets  sufficient  to  satisfy  the 
testator's  debts,  (a)  For  it  would  be  unfair  to  defraud  the  cred- 
itors of  their  just  debts  by  a  release  which  is  absolutely  volun- 
tary. (6)     And  therefore  the  debt  due  from  the  executor  shall  be 

opinion  on  the  point.    1  Salk.  304.    There  (y)  9  B.  &  C.  130 ;   S.  C.  4  Man.  &  E. 

is  a  dictum  to  the  contrary  by  Twisden  J.  1 8. 

(which  was  mentioned  by  the  judges  in  the  (z)  On  the  authority  of  this  case,  and 
above  case)  in  Abram  v.  Cunningham,  1  on  principle,  it  was  held  by  the  court  of 
Ventr.  303.  And  see,  also,  Butler's  note  exchequer  chamber,  in  Harmer  v.  Steele, 
to  Co.  Lit.  264  b,  where  it  is  said  that  the  4  Ex.  1,  that  if  a  bill  of  exchange,  when 
debt  is  discharged,  whether  the  execu-  it  becomes  due,  is  in  the  hands  of  the  ac- 
tor accepts  or  refuses  the  executorship,  ceptor  (or  one  of  several  acceptors)  the 
But  see  now  stat.  20  &  21  Vict.  u.  77,  s.  present  liability  to  pay  and  present  right 
79.  to  receive  the  amount  of  the  bill  concur- 
(x)  1  Salk.  308,  by  Holt  C.  J. ;  Bac.  Abr.  ring  in  the  same  person,  operates  as  a  pay- 
tit.  Executor,  A.  10.  It  seems  clear,  also,  ment,  and  performance  of  the  contract  of 
that  the  debt,  under  the  old  law,  was  in  acceptance,  on  which,  consequently,  no 
such  case  released,  inasmuch  as  the  co-ex-  action  can  be  afterwards  maintained, 
ecntor,  who  had  refused  in  the  court  of  (a)  Bac.  Abr.  Exors.  A.  10. 
probate,  must  still  have  been  made  a  co-  (6)  2  Bl.  Com.  512.  If  the  testator, 
plaintiff  in  all  actions  by  the  other  execu-  says  Lord  Talbot,  in  Brown  v.  Selwin, 
tors.  Hensloe's  case,  9  Co.  37  a;  Wank-  Cas.  temp.  Talb.  241,  242,  had  expressly 
ford  V.  Wankford,  I  Salk.  307,  by  Lord  given  it  away,  even  that  could  not  have 
Holt;  1  Saund.  291  k,  I,  note  to  Cabell  v.  screened  it  from  debts. 
Vaughan. 
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considered,  on  their  behalf,  as  assets  in  his  hands,  (c)  Accord- 
ingly it  was  said  by  Lord  Holt,  (cZ)  that  when  the  obligee  makes 
the  obligor  his  executor,  the  debt  is  assets,  and  the  making  him 
executor  does  not  amount  to  a  legacy,  but  to  payment  and  release. 
And  that  if  H.  be  bound  to  J.  S.  in  a  bond  of  IQOL,  and  then  J. 
S.  makes  H.  his  executor,  H.  has  actually  received  so  much  money 
and  is  answerable  for  it ;  and  if  he  does  not  administer  so  much, 
it  is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is  appointed 
executor,  the  suspension  of  the  remedy  is  the  voluntary  act  of  the 
creditor,  and  therefore  the  action  is  forever  gone.  But  the  effect 
is  different,  where  the  remedy  is  suspended  by  the  act  of  law.  (e) 
Thus,  if  administration  of  the  effects  of  a  creditor  be  committed 
to  the  debtor,  this  being  by  act  of  law,  is  only  a  temporary 
privation  of  the  remedy.  (/)  Therefore,  if  the  obligor  of  a  bond 
takes  out  administration  to  the  obligee,  and  dies,  the  administra- 
tor de  bonis  non  of  the  obligee  may  maintain  an  action  for  such 
debt  against  the  *  executor  of  the  obligor.  (^)  Again,  if  the  ex- 
ecutrix of  the  obligee  marry  the  obligor,  such  marriage  is  no  re- 
lease of  the  debt ;  for  the  testator  has  done  no  act  to  discharge 
it.  (^)  Consequently,  the  remedy  is  merely  suspended  by  the 
legal  effect  of  the  coverture ;  and,  on  her  death,  the  administrator 
de  bonis  non  will  be  equally  entitled  to  that  debt,  as  to  any  others 
outstanding,  (i)  But  if  the  obligee  makes  the  wife  of  the  obligor 
his  executrix,  this  will  operate  as  a  release.  (^) 

It  was  decided  in  Caweth  v.  Phillips,  (l)  that  making  a  debtor 
executor  durante  minore  cetate  of  another  person  does  not  dis- 
charge the  debt ;  on  the  ground  that  the  debtor  is  only  executor 
in  trust  for  the  other  during  his  minority. 

(c)  HoUiday  v  Boas,  1  Roll.  Abr.  920,  ford  v.  'Wankford,  1  Salk.  306,  by  Holt 
921;    Exora.    G.  pi.   13;    Woodward  w.     C.J. 

LordDarcy,  Plowd.  186;   Dorchester  v.  {g)  Lockier  u.  Smith,  1  Sid.  79 ;    S.  C. 

Webb,  Cro.  Car.  373  ;  Touchst.  497,  498 ;  1  Keb.  313,  pi.  33  ;  Hudson  o.  Hudson,  1 

Wankford  v.  Wankford,  1  Salk.  305,  by  Atk.  461. 

Holt  C.J.     The  author  of  The  Office  of  {h)  Nedham's  case,  8  Co.  136  a;  Co. 

an  Executor  seems  to  be  of  opinion  thiit  Lit.  264  6;   Wankford  u.  Wankford,   1 

the  debt  will  be  assets  in  equity  only.   Ch.  Salk.  306,  by  Holt  C.  J. 

2,  pp.  73,  74,  14th  ed.  (i)  Crossman  v.  Reade,  1  Leon.  320 ;  S. 

(d)  1  Salk.  306.  C.  Moore,  236 ;  Wankford  v.  Wankford, 

(e)  Wankford  v.  Wankford,  1  Salk.  303,  1  Salk.  306,  by  Holt  C.  J. ;  Toller,  349. 
by  Powell  J.  {k)  Fryer  v.  Gildridge,  Hob.  10;  S.  C. 

{/)  Wentw.  Off.  Ex.  ch.  2,  p.  76,  14th     1  EoU.  Abr.  935,  B.  pi.  6,  940,  M.  pi.  4. 
ed. ;    Nedham's  case,  8  Co.  136  a;  Wank-        {I)  1  Ld.  Eaym.  605. 
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It  may  also  be  proper  in  this  place  to  mention  the  case  of  Sta- 
pleton  V.  Truelock.  (m)  There  the  testator  made  B.  and  C.  his 
executors,  and  added,  "  I  will  that  C.  shall  pay  to  my  other  ex- 
ecutor all  such  debts  as  he  oweth  me,  before  he  shall  meddle  with 
anything  of  this  my  will,  or  take  any  advantage  of  this  my  will 
for  the  discharge  of  the  same  debts,  for  that  I  have  made  him 
one  of  my  executors."  And  it  was  held  that  C.  could  not  admin- 
ister, or  be  executor,  before  he  paid  the  debts. 

It  remains  to  investigate  the  effect  in  equity  of  the 
appointment  of  a  debtor  to  the  office  of  executor. 

It  is  considered,  as  there  has  already  been  occasion  to  state, 
that  the  debt  due  from  the  debtor  executor  has  been  paid  to  him 
by  himself  ;  and  upon  this  supposition  it  is  an  established  rule  in 
equity  that  the  executor  shall  be  accountable  for  the  amount  of 
his  debt  as  assets,  (w)  And  it  should  seem  to  be  *  now  clearly 
settled,  that  the  debt  is  general  assets,  not  only  for  the  payment 
of  the  testator's  debts,  but  also  of  Ms  legacies,  (o)  And  if  the 
debt  be  a  specialty  debt,  it  will  remain  so,  and  retain  its  priority 
as  against  the  estate  of  the  executor,  in  the  event  of  his  death,  as 
though  a  stranger  had  been  appointed  executor.  ( p) 

There  are,  indeed,  some  authorities  for  considering  the  appoint- 
ment in  the  light  of  a  specific  legacy  to  the  debtor  for  the  pur- 
pose of  discharging  the  debt,  and  that,  therefore,  although  like  all 
other  legacies,  it  shall  not  be  paid  or  retained  till  the  debts  are 
satisfied,  yet  the  executor  has  a  right  to  it  exclusive  of  the  other 
legatees,  (q)     And  Lord  Talbot,  in  Brown  v.  Selwyn,  (r)  speaks 

(m)  3  Leon.  2,  pL  6  ;  S.  C.  Moore,  U.  (o)  Flud  v.  Eumcey,  Yelv.  160 ;  PhiUips 

(n)  See  the  judgment  of  Lord  Tenter-  u.  PhiUips,  2  Freem.  U;  S.  C.  1   Chano. 

den,  in  Freakley  v.  Pox,  9  B.  &  C.   134  ;  Cas.  292 ;  Anon.  2  Freem.  52  ;  Errington 

[onte,  1310,  note  (j),  and  cases  cited.]     In  «.  Evans,  2  Dick.  456  ;  Carey  w.  Goodinge, 

Ingle  V.  Richards,  28  Beav.  366,  a  testator  3  Bro.  C.  C.  Ill  ;  Berry  v.  Usher,  11  Ves. 

died  in  1842,  having  appointed  T.  R.  and  go;  Simmons  v.  Gutteridge,  13  Ves.  264 ; 

others  his  executors.   T.  R.,  who  owed  the  Bac.  Abr.  Exors.  A.  10.     See,  also,  In  the 

testator  300/.  on  his  promissory  note,  did  Goods  of  Boddington,  6  Notes  of  Cas.  18. 

not  prove  the  will  till  1855.     And  it  was  (p)  Turner  v.  Cox,  8  Moore  P.  C.  288, 

held  by  Romilly  M.  R.  that  he  could  not  315. 

then  set  up  the  statute  of  limitations  in  (q)  Co.  Lit.  264  b,  note  (1),  by  But- 

respect  of  the  debt ;  that  the  act  of  proving  ler;  2  BL  Com.  512;  Toller,  349.    But 

had  relation  to  the  testator's  death ;  and  Lord  Holt,  in  Wankford  i,.  Wankford,  1 

that  he  must  be  considered  as  having  the  Salk.  306,  denies  that  the  making  a  debtor 

300Z.  in  his  hands  as  assets  and  be  charged  executor  amounts  to  a  legacy.    And  even 

therewith,  with  interest,  from  1855.  if  it  did,  it  should  seem  that  ha  would 

(r)  Cas.  temp.  Talb  242. 
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of  the  question  as  being  at  that  time  unsettled,  whether  such  a 
debt  was  assets  to  pay  legacies  in  general,  though  he  inclines  to 
be  of  opinion  in  the  affirmative.  However,  Lord  Thurlow  in 
Carey  v.  Goodinge,  (s)  and  Sir  William  Grant  in  Berry  v.  Ush- 
er, (t)  treat  the  point  as  perfectly  settled,  that  the  appointment 
of  a  debtor  to  be  executor  is  no  more  than  a  parting  with  the  ac- 
tion, and  that  *  it  shall  not  operate  as  a  release  as  against  leg- 
atees. So  in  Simmons  v.  Guttridge,  (u)  Lord  Erskine  held  that 
the  examination  of  an  executor  under  the  usual  decree,  upon  a 
bill  by  legatees  for  an  account,  ought  to  contain  an  interrogatory 
whether  he  is  indebted  to  the  testator;  the  debt  from  himself 
being  assets,  (x) 

A  trust  is  accordingly  raised  in  equity,  not  only  for  a  residuary 
legatee,  («/)  but  even  for  a  next  of  kin.  (z) 

Under  this  head  of  making  debtors  executors,  it  may  be  proper 
to  observe,   that  if  a  debtor  is  in   execution,   and  the   pebtorin 
plaintiff  dies  intestate,  and  the  right  of  administration   execution 

^  .  becoming 

comes  to  the  debtor,  in  this  case  he  cannot  be  discharged   entitled  to 

,  7/1       administer 

upon  a  habeas  corpus,  because  non  constat  de  persona;  tothecred- 
neither  can  he  give  a  warrant  of  attorney  to  acknowledge 
satisfaction  ;  and  therefore  it  seems  most  advisable  to  renounce 
the  administration,  and  get  it  granted  to  another,  and  then  he 
may  be  discharged  by  a  letter  of  attorney  from  such  administra- 
tor, (a) 

3.    Of  the  Effect  of  appointing  a  Creditor  to  he  Executor. 

There  has  already  been  occasion  to  consider  the  privilege  en- . 
joyed  by  a  creditor,  who  is  appointed  to  the  office  of  executor,  of 
retaining  for  his  own  debt  out  of  the  assets,  in  priority  to  all 
other  creditors  of  equal  degree.  (J)  But  it  remains  further  to  in- 
vestigate how  far  that  appointment  and  the  consequent  privilege 
operate  as  an  extinguishment  of  the  claim  of  the  executor. 

have  no  right  of  retainer  against  other  (y)  Brown  v.  Selwyn,  Cas.  temp.  Talb. 

specific  legatees.     See  m/ra,  pt.  iii.  bk.  iii.  240;  S.  C.  3  Bro.  P.  C.  607,  Toml.  ed. 

ch.  IV.  §  II.  («)  Carey  v.  Goodinge,  3  Bro.  C.  C. 

(s)  3  Bro.  C.  C.  m.  110. 

\i)  11  Vcs.  90.  [a)  Bailey's  case,  2   Mod.  315;    Bac. 

(m)  13  Ves.  262.  Abr.  tit.  Exors.  A.  10. 

(x)  See,  also,  Tomlin  v.  Tomlin,  1  Hare,  (6)  See  ante,  1039  ei  seq. 
247,  per  "Wigram  V.  C. 
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If  a  debtor  makes  his  creditor,  or  the  executor  of  his  creditor,  his 
Where  executor,  this  alone  is  no  extinguishment  of  the  *  debt, 
sole  execu-  though  there  be  the  same  hand  to  receive  and  pay.  Yet 
*"''  if  the  executor  has  assets  of  the  debtor,  it  is  an  extin- 

guishment; because  then  it  is  within  the  rule  that  the  person 
who  is  to  receive  the  money,  is  the  person  who  ought  to  pay  it. 
But  if  he  has  no  assets,  then  he  is  not  the  person  who  ought 
to  pay,  though  he  is  the  pterson  that  is  to  receive  it.  (c)  The 
debt,  in  other  words,  is  not  extinct,  unless  upon  a  supposition 
that  the  executor  has  assets,  which  he  may  retain  to  pay  him- 
self, (c?) 

Therefore,  if  the  obligor  makes  the  obligee  his  executor,  and 
he  has  no  assets,  he  may  sue  the  heir,  if  the  heir  be  bound,  (e) 
But  it  is  said  that  if  he  pay  himself  any  part  of  his  debt  by  re- 
taining out  of  the  assets,  he  cannot  sue  the  heir  for  the  residue ; 
for  he  cannot  apportion  his  debt,  but  he  ought  to  retain  his 
goods  for  the  whole,  or  have  an  action  for  the  whole  against  the 
heir.  (/) 

The  law  is  the  same,  if  one  of  several  joint  and  several  debtors 
where  one  makes  their  common  creditor  his  executor.  Therefore, 
debtors™  *  if  such  an  executor  has  assets,  the  debt  is  extinct, 
Sedfto*^  and  he  cannot  sue  the  other  debtor ;  for  the  having 
executor:     assets  amounts   to  payment.  (^)     Thus,  in  the  case  of 

(c)  Woodward  v.  Lord  Darcy,  Plowd.  gation  must  be  taken  to  mean  legal  assets 

185;  Fryer  v.  Gildridge,  Hob.  10;  Cock  presently  available ;  and,  therefore,  it  was 

a.  Cross,  2  Ley.  73;  S.  C.  3  Keb.  116;  not  sustained  by  proof  that  the  testator 

1  Freem.  49,  pi.  59 ;  Wankford  v.  Wank-  had  devised  to  the  payee  a  house  charged 

Jbrd,  1  Salk.  305,  by  Holt  C.  J.  with   a  sum  of  money,  payable   within 

"    {d)  By  PowellJ.  in  Wankford  K.  Wank-  twelve  months  after  his  death,  to  be  ap- 

ford,  1  Salk.  304.    Accordingly,  where  a  plied  in  payment  of  debts  and  legacies, 

promissory  note  was,  at  maturity,  in  the  Lowe  i>.  Peskett,  16  C.  B.  500.     [Where 

hands  of  the  payee,  who  was  one  of  the  a  creditor  is  appointed  administrator  to 

two  executors  of  the  drawer,  and  it  was  the  debtor,  and  dies  without  receiving  as- 

afterwards  indorsed  by  the  payee  to  the  sets,  it  is  not  to  be  assumed  that  the  debt 

plaintiff,  who,  as  indorsee,  sued  the  payee  was  paid,  nor  is  it  extinguished.    Hall  v. 

and  his  co-executor  as   the    executors  of  Pratt,  5  Ham.  72.] 

the'  drawer;   and  they  pleaded  the  facts  (e)  1  Roll.  Abr.  940,  M.  pi.  5  ;  Pidgeon 

above  stated,  alleging  also  that  the  payee  f.  Pitts,  2  Show.  401,  pi.  273  ;  Wankford 

had  assets  of  the  testator  before  the  in-  v.  Wankford,  1  Salk.  304,  by  Powell  J. ; 

dorsement;   it  was  held  that  the  allega-  Co.  Lit.  264  6,  note  by  Butler, 

tion  as  to  the  payee  having  assets  was  (/)  Woodward  v.  Lord  Darcy,  Plowd. 

material,  for  otherwise  the  debt  was  not  185,  186;  Wentw.  Off.  Ex.  78,  14th  ed. 

gone,  and  the  instrument  was  still  nego-  {g)  Wankford  ».  Wankford,  1  Salk.  305, 

tiable.    It  was  further  held  that  the  alle-  by  Holt  C.  J. 
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Locke  V.  Crosse,  (A)  the  obligee  was  made  executor  to  one  of  two 
joint  and  several  obligors,  and  in  an  action  by  him  against  the 
other,  where  the  matter  was  pleaded,  the  plea  was  held  to  be  bad, 
because  it  did  not  show  to  what  value  the  assets  were  that  the 
plaintiff  administered ;  but  of  the  defendant  had  shown  that  the 
plaintiff  had  administered  goods  to  the  value  of  the  debt  in  de- 
mand, it  had  been  a  good  plea. 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints 
his  creditor  to  be  one  of  several  executors,  if  the  cred-    ^^^^^^  ^ 
itor  administers,  (i)     But  if  the  creditor  neither  proves    creditor  is 

^  ^  ^      ^  one  of  sev- 

the  will,  nor  acts  as  executor,  he  may  bring  an  action  erai  execu- 
against  the  other  executor  ;  (A)  nor  is  it  necessary,  to 
enable  him  so  to  do,  that  he  should  renounce  in  the  court  of  pro- 
bate. (Z)  So  if  the  debtor  makes  the  creditor  and  another  his 
executors,  and  the  creditor  does  not  administer,  but  dies,  his  ex- 
ecutor shall  have  an  action  against  the  surviving  executor,  (wi) 

It  may  be  proper,  in  this  place,  to  mention  the  case' of  Ash- 
ley V.  Childers.  (w)     There  a  man  died  intestate,  and   Action  by 
a   stranger  possessed  himself  of   the    intestate's  goods,    "^j^-^". 
Afterwards  letters  of  administration  were  granted  to  a   trator  for 

his  own 

creditor  of  the  intestate,  who  brought  an  action  for  the   debt 
debt  due  to  him  by  the  intestate,  against  the  stranger,    ecutor  de 
as  executor  of  his  own  wrong.  The  question  was,  whether   *""■  ''^'' 
the  creditor,  by  taking  the  letters  of  administration,  had  not  sus- 
pended his  action  for  the  time  he  continued  to  be  administrator. 
And  Twisden  J.  held  that  he  had.     But  the  rest  of  the  court  held 
that,  as  *  there  was  an  averment  by  the  plaintiff  that  he  had  no 
assets  to  satisfy  his  debt,  the  action  was  not  suspended,  but  was 
sustainable  ;  for  the  reason  why  the  creditor's  taking  out  admin- 
istration is  said  to  suspend  or  extinguish  the  action,  is  on  suppo- 
sition of  assets. 

(A)  Cited  by  Holt  C.  J.  1  Salk.  305 ;  S.  (/)  Rawlinson  v.  Shaw,  3  T.  E.  557. 

C.  nomine  Cock.u.  Cross,  2  Lev.  72  ;  3  Keb.  (m)  Woodward  v.  Lord  Darcy,  Plowd. 

116 ;  S.  C.  semble,  1  Freem.  49,  pi.  59.  184. 

(i)  Woodward  v.  Lord  Darcy,  Plowd.  (n)  1  EoU.  Abr.  940,  Extinguisbment, 

184  ;  Dorchester  v.  Webb,  Cro.  Car.  372.  M.  pi.  5  ;  S.  C.  Style,  384. 

(k)  Dorchester   v.    Webb,   W-    Jones, 
345. 
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*  CHAPTER  THE  THIRD. 

OP  THE  ADEMPTION  OP  LEGACIES. 

If  a  gift  to  one  legatee  in  the  earlier  part  of  a  will  be  inconsis- 
Ademption  tent  with  a  subsequent  gift  to  another  legatee  in  the 
si^tent"""  "^il^'  °^  i^  ^  codicil,  this  inconsistency  operates  as  an 
legacy.        ademption. or  revocation  of  the  earlier  gift,  (a) 

SECTION  I. 
Of  the  Ademption  of  Specific  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specific  legatee  to  his  legacy,  the  thing  bequeathed  must,  at  the  tes- 
tator's death,  remain  in  specie  as  described  in  the  will ;  otherwise 
the  legacy  is  considered  as  revoked  by  ademption.  For  instance, 
if  the  legacy  be  of  a  specified  chattel  in  possession  as  of  a  gold 
chain,  or  a  bale  of  wool,  or  a  piece  of  cloth,  the  legacy  is  adeemed, 
not  only  by  the  testator's  selling  or  otherwise  disposing  of  the 
subject  in  his  lifetime,  but  also  if  he  should  change  its  form  so  as 
to  alter  the  specification  of  it ;  as  if  he  should  convert  the  gold 
chain  into  a  cup,  or  the  wool  into  cloth,  or  make  the  piece  of  cloth 
into  a  garment,  the  legacy  shall  be  adeemed.  (5) 

It  must  be  here  observed  that  the  rule  of  ademption  does  not 
Demon-  apply  to  demonstrative  legacies ;  i.  e.  to  legacies  of  so 
legacies:  *  much  money  with  reference  to  a  particular  fund  for 
payment ;    as   for   instance,   legacies   given   out   of    a   particular 

(a)  Kermode  v.  McDonald,  L.  R.  1  Eq.  lost  at  sea,  and  the  goods  perished,  and  he 

459.  was  drowned ;  it  was  held  that  as  it  could 

(6)  Ashburner  v.  M'Guire,  2  Bro.  C.  C.  not  be  shown  that  the  testator  died  before 
110 ;  [Walton  v.  Walton,  7  John.  Ch.  262 ;  the  goods  perished,  the  legatee  had  no  in- 
White  V.  Winchester,  6  Pick.  48  ;  Roberts  terest  in  them,  and  no  claim  on  the  money 
V.  Weatherford,  10  Ala.  72.]  So  where  for  which  they  had  been  insured.  Durrant 
the  testator  took  the  goods  bequeathed  v.  Friend,  5  De  G.  &  Sm.  343.  See  ante, 
with  him  on  a  voyage,  and  the  ship  was  1210. 
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stock,  (c)  or  debt,  (^d)  or  term;  (e)  for  although  the  particular  fund 
be  not  in  existence  at  the  testator's  death,  the  legatees  will  be  enti- 
tled to  satisfaction  out  of  the  general  estate.  (/)  It  is  now  pro- 
posed further  to  consider  the  rule  above  laid  down,  and  certain 
qualifications  of  it,  by  applying  it  to  some  of  the  examples  of 
specific  legacies  heretofore  adduced.  (^) 

As  to  the  ademption  of  specific  legacies  of  debts  and  securities 
for  money.  If  a  debt  specifically  bequeathed  be  re-  Ademption 
ceived  by  the  testator,  the  legacy  is  adeemed  ;  because  fegacy^of  *a 
the  subject  is  extinguished,  and  nothing  remains  to  ^^'''■ 
which  the  words  of  the  will  can  apply.  (A)  Thus,  in  Rider  v. 
Wager,  («)  the  testator  specifically  bequeathed  to  A.  part  of  a 
debt  due  to  him  from  B.,  and  the  remainder  to  C.  The  testator 
called  in  the  money.  And  Lord  King  determined  that  the  legacy 
was  extinguished ;  and  further  held  in  the  same  case,  the  testator 
having  bequeathed  to  D.  a  debt  which  D.  owed  him,  that  this 
legacy  was  adeemed  by  payment  of  the  money  in  his  lifetime.  (/) 
So  in  Barker  v.  Rayner,  (A)  the  testator  effected  two  policies  of 
insurance  on  the  life  of  his  wife,  the  one  for  6001.  and  the  other 
for  1,500Z.,  payable  to  himself,  his  executors,  &c.  within  six 
months  of  his  wife's  death.  By  his  will  he  gave  all  his  right,  title, 
and  interest  in  the  policies,  the  policies  themselves,  and  all  the 
benefit  and  advantage  thereof,  to  his  executors  and  trustees,  to 
pay  the  yearly  premiums  during  his  wife's  life ;  and  after  her 
death,  he  directed  certain  payments  to  be  made  out  of  the  money 
to  be  received,  and  the  remainder  to  be  placed  out  upon  secu- 
rities at  interest,  and  disposed  of  the  principal  and  interest  by  the 
will.  He  survived  his  wife,  and  himself  received  the  amount  of 
the  *  policies,  and,  after  applying  part  of  the  money  to  particular 
purposes,  placed  the  remainder  out  at  interest  upon  securities, 
which  were  left  in  the  hands  of  the  executors.  Sir  John  Leach 
held  that  the  specific  testamentary  disposition  of  the  policies  were 
adeemed.     And  this  decision  was  confirmed  on  appeal  by  Lord 

(c)  Ante,  1165,  1166.  431  ;  [Walton  v.  Walton,  7  John.  Ch.  262  ; 

{d)  Ante,  1169.  Ford  v.  Ford,  23  N.  H.  218;  Hansbrough 

(e)  Ante,  1170.  v.  Hooe,  12  Leigh,  316  ;  Beck  f.  McGillis, 

(/)  Ante,  1160  ;  [Walton  v.  Walton,  7  9  Barb.  35  ;  Gilbreath  v.  Winter,  10  Ohio, 

John.    Ch.  262 ;   Pierrepont  «.   Edwards,  64 ;  Cogdell  v.  Cogdell,  3  Desaus.  346 ; 

24  How.  Pr.  419  ;  Giddings  v.  Seward,  16  Graham  v.  Graham,  1  Busbee  Eq.  291.] 
X.  Y.  365.]  (i)  2  P.  Wms.  329,  330; 

(g)  Ante,  1160  et  seq.  {j)  2  P.  Wms.  331. 

(h)  Badrick  v.  Stevens,  3  Bro.  C.  C.        {k)  5  Madd.  208. 
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Eldon.  (Z)  Again,  in  Gardner  v.  Hatton,  (m)  a  testator  be- 
queathed the  interest  of  1,0001.  secured  on  mortgage  of  an  estate 
at  Worsted,  in  the  county  of  Norfolk,  belonging  to  Mr.  Robert 
Tuck.  The  7,0001.  and  interest  were  received  after  the  date  of 
the  will  by  the  testator's  agent,  on  his  account,  and  immediately 
afterwards,  6,000?.,  part  of  it,  was  invested  on  another  mortgage, 
and  the  remainder  was  paid  into  a  bank  in  which  the  testator  had 
no  other  moneys,  but  was  afterwards  drawn  out  by  a  person  to 
whom  the  testator  had  given  a  check  for  the  amount.  And  Sir  L. 
Shadwell  V.  C.  held  that  the  legacy  was  specific,  and  notwith- 
standing the  6,000Z.  remained  due  on  the  second  mortgage  at  the 
testator's  death,  that  the  legacy  was  wholly  adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically  be- 
queathed will  operate  as  an  ademption  pro  tanto.  (m^)  Thus,  in 
Ashburner  v.  M'Guire,  (n)  where  a  bond  debt  was  bequeathed, 
the  obligor  became  bankrupt,  and  the  testator  received  a  dividend 
under  the  commission  in  respect  of  the  debt.  Lord  Thurlow  held 
that  this  receipt  was  an  ademption  pro  tanto.  So  in  Fryer  v. 
Morris,  (o)  where  the  specific  legacy  was  of  money  due  on  a  note 
for  400Z.,  and  the  testatrix  received  385Z.  18s.  of  the  debt,  Sir 
William  Grant  determined  that  the  receipt  of  that  sum  was  an 
ademption,  on  the  ground  of  all  the  preceding  decisions,  viz,  that 
the  thing  given  and  described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of  specific 
legacies  is  governed,  the  fallacy  is  obvious  of  a  distinction  *  for- 
merly taken  with  respect  to  a  specific  legacy  of  a  debt,  viz,  between 
a  compulsory,  and  a  voluntary  payment  of  it  to  the  testator ;  in 
other  words,  between  a  case  where  the  testator  himself  calls  in  a 
debt  which  he  has  bequeathed,  and  a  case  where  the  debtor, 
unprovoked,  and  without  solicitation,  thinks  fit  to  pay  it ;  in  the 
former  instance,  it  was  said,  it  is  the  act  of  the  testator,  and  con- 
sequently an  ademption  ;  in  the  latter,  he  is  merely  passive,  and 

(I)  2  Euss.  C.  C.  122.     See,  for  farther  so  continued  to  his  death,  and  a  partial 

examples,  Birch  v.  Baker,  Mosely,  375 ;  payment  of  the  debt  was  afterwards  made 

Stanley  v.  Potter,  2  Cox,  180.  to  the  testator's  committee  of  the  person 

(m)  6  Sim.  93.  and  estate,  in  ignorance  of  the  will,  it  was 

(to!)  [See  Richards  v.  Humphreys,  15  held    that    the  legacy  was  adeemed  pro 

Pick.  133,  140,  cited  post,  1328,  note   (t).  tanto.    Hoke  u.  Herman,  21  Penn.  St.  301. 
Where  a  legacy  was  of  a  debt  due  by  the        («)  2  Bro.  C.  C.  108. 
legatee  to  the  testator,  who  became  insane        (0)  9  Ves.  360. 
soon  after  the  execution  of  his  will,  and 
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therefore  cannot  be  presumed  to  have  changed  his  mind,  (^) 
More  recent  decisions  must  be  regarded  as  having  repudiated  this 
doctrine  ;  (5')  and  it  may  now  be  considered  established,  according 
to  the  words  of  Lord  Thurlow,  in  Humphries  v.  Humphries,  (r) 
that  "  the  only  rule  to  be  adhered  to  is  to  see  whether  the  sub- 
ject of  the  specific  bequest  remained  in  specie  at  the  time  of  the 
testator's  death ;  for  if  it  did  not,  then,  there  must  be  an  end  of 
the  bequest ;  and  the  idea  of  discussing  what  were  the  particular 
motives  and  intention  of  the  testator  in  each  case,  in  destroying 
the  subject  of  the  bequest,  would  be  productive  of  endless  uncer- 
tainty and  confusion."  (s) 

But  a  distinction  is  to  be  observed  between  the  gift  of  a  debt 
qud  debt  and  the  gift  of  the  sum  of  money  produced  when  the 
debt  shall  have  been  recovered  and  ceased  to  exist  as  a  debt ;  as 
for  example,  where  there  is  a  gift  of  "  whatever  sum  may  be  re- 
ceived from  my  claim  on  A.  B."  In  such  a  case  it  may  be  in- 
ferred that  the  testator  contemplated  the  *  recovery  of  the  debt 
in  his  own  lifetime,  and  that  the  subject  of  the  gift  is  not  the 
debt  itself,  but  the  amount  recovered  in  respect  of  it ;  and  the 
receipt  of  such  amount  by  the  testator  will  be  no  ademption  ;  at 
all  events  if  he  sets  it  apart,  and  does  not  mix  it  with  the  gen- 
eral mass  of  his  property.  (^) 

When  stock  is  specifically  bequeathed,  and  it  does  not  wholly, 
or  does  only  in  part  exist  at  the  testator's  death,  the  legacy  will 

{p)  Orme  w.  Smith,  Eq.  Cas.  Abr.  302 ;  Beall  v.  Blake,   16   Geo.  119;  White  a. 

S.  C.  2  Vera.  681 ;  Partridge  v.  Partridge,  Winchester,  6  Pick.  48  ;  Doughty  v.  Still- 

Cas.  temp.  Talb.  228 ;  Crockat  v.  Crockat,  well,  1  Bradf.  Sur.  300.     "  A  specific  leg- 

2  P.  Wms.  1 65 ;  Rider  v.  Wager,  2   P.  acy  of  a  chattel,  or  a  particular  debt,  or 

Wms.  330;  Ellis  v.  Walker,  Ambl.  311.  parcel  of  stock,  is  held   to  be  adeemed, 

See,  also,  Thomond  v.  Suffolk,  1  P.  Wms.  when  the  testator  has  collected  the  debt, 

464  ;  Drinkwater  v.  Falconer,  2  Ves.  sen.  or  disposed  of  the  chattel  or  stock,  in  his 

624 ;  Ford  v.  Fleming,  2  P.  Wms.  469 ;  lifetime,  whatever  may  have  been  the  in- 

Ashton  V.  Ashton,  3  P.  Wms.  385  ;  S.  C.  tent  or  motive  of  the  testator  in  so  doing ; 

Cas.  temp.  Talb.  152  ;  Hambling  v.  Lister,  but  when  a  general  legacy  is  given  of  a 

Ambl.  402.  sum  of  money  out  of  the  general  assets, 

(q)  See  Ashburner  v.  M'Guire,  2  Bro.  without  regard  to  any  particular  fund,  iu- 

C.  C.  110;  Badrick  v.  Stevens,  3  Bro.  C.  tention  is  of  the  very  essence  of  ademp- 

C.  431 ;  Stanley  v.  Potter,  2  Cox,  180;  tion.''    Shaw  C.  J.  in  Richards  v.  Hum- 

Innes  v.  Johnson,  4  Ves.   574;  Fryer  v.  phreys,  15  Pick.  133,  135;  Beck  u.  Mc- 

Morris,  9  Ves.  363 ;  Barker  v.  Rayner,  5  Gillis,  9  Barb.  35.  But  see  Beall  v.  Blake, 

Madd.  208,  217 ;  S.  C.  2  Russ.  C.  C.  122.  16  Geo.  119.]     For  an  instance  of  a.  re- 

(r)  2  Cox,  185.  ceipt  which  does  not  amount  to  an  ademp- 

(s)  Jones    u.  Southall,   32   Beav.    31  ;  tion,  see  Graves  v.  Hughes,  4  Madd.  381. 
[Ford  V.  Ford,  23  N.  H.  212,  216,  217  ;        (f)  Clark  v.  Browne,  2  Sm.  &  G.  524. 

[1324] 


1432  OF  LEGACIES.  [PT.  III.  BK.  HI. 

either  be  totally  or  partially  adeemed,  as  the  case  may  be.  (u) 
ademption  Thus,  in  Ashburner  v.  M'Guire,  (x)  the  testator  made  the 
cific  ligacy  following  bequest :  "  To  A.,  now  at  school,  &c.  my  capi- 
of  stock:  ^^  stock  of  1,000?.  in  the  India  Company's  stock,  with 
the  dividends,  &c."  The  fund  was  afterwards  sold  by  the  testa- 
tor. And  Lord  Thurlow  decided  that  the  legacy  was  adeemed.  («/) 

And  it  is  said  that  the  legacy  is  irretrievably  adeemed  by  the 
sale  of  the  stock  ;  and  will  not  be  revived  by  a  new  purchase  of  sim- 
ilar stock  by  the  testator,  (z)  In  Pattison  v.  Pattison,  (a)  a  tes- 
tator gave  to  Margaret  Forbes,  whom  he  afterwards  married, 
among  other  bequests,  the  sum  of  50?.  Long  Annuities,  which  he 
described  as  purchased  with  1,000?.  left  him  by  the  will  of  James 
Tillard.  After  his  marriage  he  made  a  codicil,  by  which  he  con- 
firmed to  his  wife  the  benefits  given  to  her  by  his  will,  in  addi- 
tion to  the  provision  made  for  her  by  her  marriage  settlement. 
He  afterwards  sold  his  Long  Annuities,  and  with  the  produce 
purchased  new  Annuities,  which  differed  only  from  the  Long  An- 
nuities by  being  terminable  a  quarter  of  a  year  sooner.  Subse- 
quently to  this  transaction,  he  made  another  *  codicil,  by  which 
he  confirmed  his  will  and  former  codicil.  And  Sir  John  Leach 
M.  R.  held  that  the  legacy  of  50Z.  Long  Annuities  was  adeemed ; 
his  honor  observing,  that  the  law  was  settled,  that  a  legacy  is 
adeemed  if  the  specific  thing  do  not  exist  at  the  testator's  death. 

But  no  ademption  will  take  place  when  the  stock  specifically  be- 
queathed is  exchanged  by  act  of  law  ;  as  when  a  fund  is  converted 
into  one  of  a  different  description  by  act  of  parliament ;  (6)  nor 

(u)  1  Kop.  Leg.  287,  3d  ed. ;  [White  v.  (z)  1  Rop.  Leg.  288,  3d  ed.    Bat  see 

Winchester,  6  Pick.  212;   Blackstone  v.  the  dicta  of  Lord  Talbot  in  Partridge  ». 

Blackstone,   3   Watts,   335  ;    Schriver   v.  Partridge,  Cas.  temp.  Tajb.  227  ;  of  Lord 

Cobeau,  4  Watts,  130;  Welch's  Appeal,  Hardwicke  in  Aveleyn  u.  Ward,  1  Ves. 

28  Penn.  St.  363.     Where  a  testator  be-  sen.  426 ;  and  of  Sir  Thomas  Clarke  in 

queathed  a  certain  amount  of  stock  in  a  Drinkwater  v.  Falconer,  2  Ves.  sen.  625. 

particular  bank,  he  being  the  owner,  at  (a)  1  My.  &  K.  12. 

the  time  of  making  his  will,  of  the  exact  (h)  Partridge  v.  Partridge,  Cas.  temp, 

amount  of  stock  bequeathed,  it  was  held  Talb.   226;  Bronsdon  v.   Winter,  Ambl. 

to  be  a  specific  legacy,  and  a  sale  of  it  be-  59  ;  1  Eop.  Leg.  289,  3d  ed.    See,  also, 

fore  his  death  was  decided  to  be  an  ademp-  Oakes  v.   Oakes,  9   Hare,  666.     [If  the 

tion.    White  v.  Winchester,  supra.]  fund,  or  stock,  or  debt,  be  converted,  or 

(x)  2  Bro.  C.  C.  108.  the  interest  of  the  testator  in  it  be  changed 

(y)  See,  also,  Sleech  v.  Thorington,  2  or  varied  by  statute  or  operation  of  law, 

Ves.  sen.  560 ;  Drinkwater  t.  Falconer,  the  legacy  is  not  adeemed.    Walton   ». 

2  Ves.   sen.   623  ;    Humphreys   v.   Hum-  Walton,  7  Johns.  Ch.  265  ;  Brown  v.  Mc- 

phreys,    2    Cox,  184;    Birch   v.   Baker,  Guire,  1  Beat.  358.    In  Walton  t'.  Wal- 

Mosely,  373.  ton,  7  John.   Ch.  258,   the  testator  be- 

[1325] 


CH.  m.  §  I.J  OF   THE  ADEMPTION   OF  LEGACIES. 


1433 


where  the  stock  has  been  transferred  into  another  fund  by  a  trus- 
tee without  the  knowledge  or  authority  of  the  testator ;  (c)  nor 
where  the  stock  is  merely  transferred  with  the  testator's  consent, 
from  the  name  of  his  trustee  into  his  own,  {d')  or,  as  it  should 
seem,  from  the  names  of  old  to  those  of  new  trustees,  or  from  the 
specified  fund  to  a  fresh  security,  under  a  power  to  do  so.  (e) 
Nor,  perhaps,  will  the  legacy  be  adeemed,  when  the  testator 
lends  the  stock  specifically  bequeathed,  on  condition  of  'its  being 
replaced.  (/) 

In  Basan  v.  Brandon,  (^)  a  testator,  resident  in  Jamaica,  be- 
queathed to  A.  B.  2,000L,  part  of  a  sum  of  7,000Z.  in  the  hands  of  his 
agents  in  England  and  received  by  them  from  the  Transport  Board 
on  his  account.  The  testator  afterwards  went  to  Philadelphia, 
where  he  died.  Seven  days  before  his  death,  he  wrote  to  his 
agent  in  Jamaica,  desiring  him  to  order  his  agents  in  England  to 
invest  all  his  moneys  in  their  hands  received  from  the  Transport 
Board,  in  any  stock  most  beneficial  to  his  estate.  The  agent  wrote 
accordingly  ;  but  some  time  before  his  letter  arrived  in  England, 


queathed  "  all  my  right,  interest,  and 
property  in  thirty  shares  which  I  own  in 
the  bank  of  the  United  States."  The 
charter  of  the  bank  expired,  and  all  its 
property  and  funds  were  conveyed  to  trus- 
tees, who  divided  the  funds  received  by 
them,  from  time  to  time,  among  the  stock- 
holders, and  the  testator  received  the  div- 
idends on  the  shares  devised,  but  did  not 
sell  or  dispose  of  the  shares.  It  was  held 
that  there  was  an  ademption  pro  tanto  only. 
Chancellor  Kent  said  "  that  the  legacy  of 
the  shares  was  not  wholly  adeemed,  or 
the  legacy  destroyed  or  extinguished  by 
the  variation  of  the  testator's  interest  in 
those  shares,  owing  to  the  dissolution  of 
the  charter.  The  fund  was  varied  and 
differently  arranged  and  diminished  in 
value,  by  operation  of  law,  but  not  de- 
stroyed, nor  its  identity  lost."] 

(c)  Shaftsbury  v.  Shaftsbury,  2  Vern. 
747  ;  1  Eop.  Leg.  290,  3d  ed.  So,  where 
the  subject  of  a  specific  legacy  was  sold 
during  the  testator's  lunacy,  by  his  son,  it 
was  held  by  Stuart  V.  C.  that  there  was 
no  ademption.  In  re  Jones,  12  Jur.  N.  S. 
368. 


{d)  Dingwell  v.  Askew,  1  Cox,  427. 

(e)  1  Kop.  Leg.  291,  3d  ed.  [In  Ford 
V.  Ford,  23  N.  H.  212,  the  testator,  hold- 
ing four  notes  signed  by  two  persons, 
made  a  specific  bequest  of  all  notes  of 
hand  which  were  then  payable  to  him, 
and  afterwards,  before  his  death,  released 
one  of  the  signers  of  said  four  notes,  and 
took  new  notes  for  the  debt  from  the  other 
signer,  secured  by  a  mortgage ;  and  it  was 
held  that  the  bequest  was  not  thereby 
adeemed.  Gardner  v.  Printup,  2  Barb.  83  ; 
Stout  V.  Hart,  2  Halst.  414.  But  where 
the  testator  had  specifically  bequeathed  a, 
bond  and  mortgage,  and  subsequently 
foreclosed  the  mortgage  and  sold  again  to 
the  same  party,  taking  back  a  new  bond 
and  mortgage,  leaving  a  memorandum  to 
the  effect  that  the  new  mortgage  was  but 
a  renewal  of  the  one  bequeathed,  and  that 
he  intended  it  to  pass  to  the  legatee,  it 
was  held  that  the  legacy  was,  nevertheless, 
adeemed.    Beck  v.  McGillis,  9  Barb.  35.] 

(/)  lb.  292. 

ig)  8  Sim.  171. 
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the  agents  there  had,  of  their  own  accord,  invested  the  *  whole 
of  the  testator's  moneys  in  their  hands  in  the  four  per  cents. 
And  Sir  L.  Shadwell  V.  C.  held  that  the  legacy  was  not  adeemed; 
his  honor  being  of  opinion  that  the  unauthorized  act  of  the  agents 
could  not  alter  the  will ;  and  that  a  mere  unexecuted  intention  to 
change  the  state  of  a  fund,  which  the  testator  might  have  re- 
voked, and  which,  in  fact,  was  never  carried  into  execution,  can- 
not, in  any  sense,  be  considered  as  an  ademption,  (^i) 

If  a  partner,  under  articles  providing  for  the  renewal  of  the 

partnership,  specifically  bequeaths  his  share  of  the  profits 

of  specific     (naming  the  amount),  and  upon  the  expiration  of  the 

partnership    old,  new  articles  are  entered  into,  by  which  his  share  of 

^°'  the  profits  is  altered,  the  legacy  will  not  be  revoked  by 
ademption.  (Ji) 

As  to  the  ademption  of  specific  legacies  of  goods,  it  must  be 
Ademption  observed,  that  where  the  disposition  of  the  subject  is  not 
?egacy  of"  absolute,  the  legacy  will  not  be  adeemed.  As  where 
^°°  ^'  a  testator  pawns  or  pledges  an  article  specifically  be- 
pawning:  queathed,  a  right  of  redemption  is  left  in  him,  and  passes 
to  the  legatee  at  his  death ;  so  as  to  enable  him  to  call  on  the 
executor  to  redeem  and  deliver  it  to  him.  (i) 

The  ademption  of  a  specific  legacy  of  goods  will  sometimes  be 
when  by  effected  by  the  mere  removal  of  them.  Thus,  where 
removal:  ^^^  testator  bequeathed  all  his  books  at  his  chambers 
in  the  Temple  ;  and  afterwards  removed  his  books  into  the  country, 
this  was  held  to  extinguish  the  legacy.  (K)  So  where  the  be- 
quest was  of  all  the  testator's  household  goods,  plate,  linen,  china, 
&c.  &c.  which  should  be  in  or  about  his  dwelling-house  at  B.  at 
the  time  of  his  death  ;  and  he  afterwards  took  another  house, 
into  which  he  removed  the  greater  part  of  the  furniture  from  the 
house  at  B. ;  this  removal  was  held  *  an  ademption.  (Z)  Again, 
where  the  testator  bequeathed  to  his  wife  the  lease  of  his  house 

(jfi)  [See  Patton  v.  Fatten,  2  Jones  Eq.  (h)  Green  o.  Symonds,  1  Bro.   C.  C. 

494.]  129,   in  note.    But  see  Cunningham  v. 

(h)  Blackwell  v.  Child,  Ambl.  260;  1  Boss,  ;)osf,  1327;  Norris  w.  Norris,  lb. 

Rop.  Leg.  304,  3d  ed.     [See  Ford  v.  Ford,  (I)  Heseltine  v.  Heseltine,  3  Madd.  276. 

23  N.  H.  216.]  See,  also,  Spencer  v.  Spencer,  21  Beav. 

(i)  Ashburner  v.  M'Quire,  2  Bro.  C.  C.  548. 
113,  by  LordThurlow. 
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in  Baker  Street,  and  the  household  furniture,  plate,  pictures,  and 
certain  other  articles  therein,  and  the  lease  having  expired  in  his 
lifetime,  part  of  the  furniture  was  sold,  and  the  remainder,  together 
with  the  plate,  pictures,  and  other  articles,  was  removed  to  a 
house  which  the  testator  took  in  Edward  Street,  it  was  held  that 
the  legacy  was  adeemed ;  because  it  was  clear  that  the  testator 
made  the  bequest  of  the  furniture,  &c.  with  reference  to  giving 
the  lease,  and  that  he  had  in  contemplation  an  enjoyment  of  the 
house  with  the  furniture,  &c.  and,  consequently,  that  the  bequest 
had  totally  failed  by  the  change  of  circumstances,  (m) 

But  no  ademption  by  removal,  it  should  seem,  will  take  place, 
where  the  goods  are  removed  for  their  preservation,  as  to  save 
them  from  fire  ;  (w)  or  where  they  are  removed  by  fraud,  or  with- 
out the  testator's  knowledge  or  authority ;  (o)  or  where,  by  the 
nature  of  the  place  described,  it  is  clear  that  their  locality  was 
not  referred  to,  as  essential  to  the  bequest,  as  in  the  case  of  a 
specific  legacy  of  goods  in  a  ship ;  (^p)  or  where  the  testator  has 
two  houses,  in  which  he  lives  alternately,  and  being  possessed  of 
one  set  of  furniture  only,  which  he  removes  with  himself  to  each 
house,  bequeaths,  while  residing  in  one  of  them,  all  his  furniture 
in  that  house.  (§') 

In  Cunningham  v.  Ross,  (r)  a  testator  bequeathed  all  his  bills, 
bonds,  &c.  belonging  to  him,  lying  in  the  lodgings  he  possessed 
in  the  house  belonging  to  Mr.  Smith.  At  his  death,  the  testator 
had  no  effects  in  the  house  of  Mr.  Smith.  It  was  contended  that 
the  legacy  failed,  on  the  authority  of  *  the  case  of  Shaftsbury  v. 
Shaftsbury,  (s)  in  which  case  the  testator  devised  to  his  wife  all 
his  goods  that  should  be  in  his  house,  and  before  his  death,  he 
removed  all  the  goods  from  the  said  house,  and  the  devise  was 
held  void.  But  Sir  George  Lee  was  of  opinion  that  the  present 
case  differed  from  that ;  for  there  the  testator  devised  all  his 
goods  that  should  he  in  his  house,  which  implied,  that  should  be 
there  at  his  death  ;  but  in  the  present  case  the  words  were  only 
descriptive  of  what  the  testator  meant  to  bequeath ;  and  therefore 
it  was  immaterial  whether  they  remained  at  Smith's  house  at  the 
time  of  his  death  or  not. 

(m)  Colleton  v.  Garth,  6  Sim.  19.  (p)  Chapman  v.  Hart,  1  Ves.  sen.  273. 

(n)  Chapman  v.  Hart,  1  Ves.  sen.  273.  (q)  Land  v.  Devaynes,  i  Bro.  C.  C.  537. 

(o)  Shaftsbury  u.  Shaftsbury,  2  Vern.        (r)  2  Cas.  temp.  Lee,  272. 
747.  (s)  2  Vern.  747. 
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Again,  in  Norris  v.  Norris,  Qf)  a  testator  bequeathed  to  his  wife 
as  follows :  "  All  my  interest  in  my  house  at  Lavender  Hill,  the 
furniture,  books,  pictures,  wines,  &c.  &c."  After  the  date  of  his 
will,  the  testator  removed  from  Lavender  Hill  to  Spencer  Lodge, 
taking  with  him  furniture,  books,  pictures,  wines,  and  plate.  He 
afterwards  purchased  more  of  these  articles,  and  died  in  Spencer 
Lodge.  And  it  was  held  by  Knight  Bruce  V.  C.  that  the  testa- 
tor's wife  was  entitled  to  the  furniture,  books,  pictures,  wines,  and 
plate,  which  he  had  at  the  time  of  his  death,  (i^) 

As  to  the  ademption  of  specific  legacies  of  terms  for  years ; 
Ademption  generally  speaking,  when  the  testator  expresses  himself 
of  lefins^^  ^^  *^^  present  tense,  and  all  the  words  directly  refer  to 
for  years:  ^  lease  of  which  he  was  then  possessed,  a  specific  legacy 
of  such  lease  will  be  adeemed  by  a  surrender  ;  and  a  new  term, 
acquired  by  the  testator  upon  a  renewal  of  the  surrendered  lease, 
will  not  pass  to  the  specific  legatee.  Thus,  in  Abney  v.  Miller,  (u) 
Mr.  Burton,  in  the  year  1732,  bequeathed  all  his  college  leases 
which  he  then  held  of  Magdalen  College,  to  his  mother,  to  be  sold 
immediately  after  his  death,  with  directions  to  divide  the  proceeds 
amongst  several  persons,  including  his  mother,  whom  he  appointed 
executrix  and  *  residuary  legatee.  He  afterwards  surrendered  his 
college  leases,  and  accepted  two  new  ones,  the  one  in  December, 
1736,  and  the  other  in  August,  1740,  and  paid  large  sums  of 
money  for  fines,  but  the  last  lease  was  not  sealed  with  the  college 
seal  till  after  his  death.  The  question  was  whether  the  specific 
devise  of  the  old  leases  was  adeemed  by  their  surrender  and  the 
acceptance  of  the  new.  And  Lord  Hardwicke  determined  that 
the  surrender  of  the  old,  and  acceptance  of  the  new  lease  in  1736, 
was  an  ademption,  because  the  words  of  devise  being  in  the  pres- 
ent tense,  and  therefore  only  applicable  to  the  lease  then  in  exist- 
ence, could  not  possibly  comprehend  the  renewed  lease.  But  as 
to  the  new  lease  of  1740,  his  lordship  decided,  that  as  it  was  void 
for  want  of  the  college  seal,  the  devise  of  the  old  one  was  not 
adeemed  by  the  mere  attempt  of  the  testator  to  renew,  (a:) 

(«)  2  Coll.  719.  («)  2  Atk.  593,  597  ;  1   Rop.  Leg.  306, 

((1)  [A  legacy  will  be. adeemed  pro  tonio  3d  ed. 

by  a  part  payment,  notwithstanding  the  {x)  See,  also,  Rudstone  v.  Anderson,  2 

legatee  was  at  the  time  a  married  woman.  Ves.  sen.  418  ;  Hone  v.  Medcraft,  1  Bro. 

Richards  v,  Humphreys,  15Plck.  133, 140.]  C.  C.  261 ;  James  v.  Deaue,  U  Ves.  390; 
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But  such  an  ademption  will,  it  appears,  be  effected  only  when 
the  testator  has  the  legal  estate  in  the  term  specifically  be- 
queathed ;  for  where  the  testator  is  merely  a  cestui  que  trust,  and 
the  equitable  interest  only  is  bequeathed,  the  court  will  not  per- 
mit a  mere  surrender  of  the  old  lease  by  the  testator  and  his 
trustee  to  defeat  the  specific  legacy,  but  will  consider  the  inten- 
tion of  the  testator  appearing  upon  the  will.  («/) 

And  no  such  ademption  will  take  place,  when  the  expressions 
of  the  bequest  have  a  prospective  or  future  operation,  as  where 
they  are  of  "  all  the  estate  which  I  have  or  shall  have  to  come 
in  the  land  held  by  me  under  a  lease  from  A.  ;  "  (s)  or  where,  the 
old  lease  containing  a  covenant  on  the  *  part  of  the  lessor  to  re- 
new, the  lessee  bequeaths  "  all  my  right  and  interest  under  or  hy 
virtue  of  the  lease."  (a)  Lastly,  a  surrender  of  a  lease  will  not 
operate  an  ademption,  where  the  bequest  is  not  specific ;  as  where 
the  testator  devises  "  all  and  singular  my  leasehold  estate,  goods, 
chattels,  and  personal  estate  whatsoever."  (6) 

In  Woodhouse  v.  Okill,  (c)  A.  having  the  legal  estate  in  lease- 
holds and  being  beneficially  entitled  to  one  third  part  of  them, 
in  right  of  his  late  wife,  and  being  entitled,  under  the  will  of  B. 
(whose  executor  he  was),  to  another  third  for  his  life,  with  re- 
mainder to  his  children  as  he  should  appoint,  with  remainder  to 
them  absolutely ;  by  his  will  gave  one  third  to  one  of  his  daugh- 
ters for  life,  with  remainder  to  her  children,  and  the  other  third 
to  another  daughter  for  life,  with  remainder  to  her  children.  A. 
afterwards  joined,  with  the  other  tenant  in  common,  in  a  deed  of 
partition,  by  which  they  assigned  the  leaseholds,  in  trust,  as  to  one 
portion,  for  A.,  his  executors,  &c.  as  administrator  of  his  late  wife  ; 
as  to  another  portion  in  trust  for  A.,  his  executors,  &c.  as  executor 
of  B.,  and,  as  to  remainder,  in  trust  for  the  other  tenant  in  com- 
mon. And  Sir  L.  Shad  well  V.  C.  held  that  the  deed  was  not  a 
revocation  of  the  will  in.  equity. 

And  now,  by  stat.  1  Vict.  c.  26,  s.   23,  it  is  enacted,  "  that  no 

15   Ves.  238;  Slatter  v.  Noton,   16  Ves.  15  Ves.  236;    Abney  v.   Miller,  2   Atk. 

197  ;  Colegrave  u.Manby,  6  Madd.  83,  84,  699  ;  Slatter  v.  Noton,  16  Ves.  199;  Cole- 

85  ;  Porter  v.  Smith,  16  Sim.  251 ;  Cooper  grave  v.  Manby,  6  Madd.  84. 

V.  Mantel],  22  Beav.  223.  (a)  1  Rop.  Leg.  311,  312,  3d  ed. 

(y)  Carte  v.  Carte,  3  Atk.  174;  S.  C.  (6)  Stirling  v.  Lydiard,  3  Atk.   199; 

Ambl.  28 ;  Slatter  v.  Noton,  16  Ves.  201 ;  Digby  v.  Legard,  2  Dick.  500  ;  ante,  1172 ; 

1  Eop.  Leg.  309,  310.  but  see  James  v.  Dean,  11  Ves.  390. 

(z)  James  v.  Dean,  11  Ves.  383,  389;  (c)  8  Sim.  115. 
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,8.23: 
bequest  not 
to  be  ren- 
dered inop- 
erative by 
any  sub- 
sequent 
convej'- 
ance  or  act. 
Sect.  24. 
Will  shall 
be  con- 
strued to 
speak  from 
the  death 
of  the  tes- 
tator. 


conveyance  or  other  act  made  or  done  subsequently  to  the  execu- 
1  Vict.  c.  tion  of  a  will  of  or  relating  to  any  real  or  personal  es- 
tate therein  comprised,  except  an  act  by  which  such 
will  shall  be  revoked  as  aforesaid,  shall  prevent  the  op- 
eration of  the  will  with  respect  to  such  estate  or  in-, 
terest  in  such  real  or  personal  estate  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his 
death."  (<Z)  And  by  section  24,  *" every  will  shall -be 
construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will."  (e) 

This  act,  however,  does  not  extend  to  any  will  made  before 
January  1,  1838. 

The  consequence  of  the  23d  section  above  stated  is,  that  all 
those  cases  in  which  it  was  formerly  held  that  a  will  was  revoked 
by  an  alteration  of  the  estate  of  the  testator  are  put  an  end  to, 
and  a  will  can  only  be  revoked  by  marriage,  by  express  declara- 
tion in  writing,  or  by  burning,  &c.  Accordingly,  where  a  testa- 
tor devised  real  estates,  and  by  a  subsequent  void  deed,  attested 
by  two  witnesses,  conveyed  them  on  other  trusts,  it  was  held  that 
the  deed  was  not  a  writing  declaring  an  intention  to  revoke  within 
the  20th  section ;  and  therefore,  that  the  will  operated  on  such 
estate  and  interest  as  the  testator  possessed  in  the  property  at  his 
death.  (/) 

A  mere  republication  of  the  will  does  not  revive  a  legacy  which 
has  been  extinguished  by  the  ademption  of  its  sub- 
ject. (^)  So,  though  a  codicil,  republishing  a  will,  makes 
the  will  speak  as  from  the  date  of  the  codicil  for  the  pur- 
pose of  passing  after-purchased  lands,  yet  it  does  not 
for  the  purpose  of  reviving  a  legacy  revoked,  adeemed,  or 


Eevival  of 
adeemed 
legacy  by 
the  repub- 
lication of 
the  Tfill  or 
by  codicil. 


(rf)  Notwithstanding  this  enactment,  if 
a  testator  devises  real  estate,  and  after- 
wards sells  it,  and  the  purchase  is  not 
completed  till  after  his  death,  the  pur- 
chase-money belongs  to  his  personal  rep- 
resentatives and  not  to  his  devisee.  Far- 
rar  v.  Winterton,  5  Beav.  ]  ;  ante,  660 ; 
Moor  u.'Eaisbeck,  12  Sim.  123.  See  Gale 
V.  Gale,  21  Beav.  349. 

(e)  The  cases  as  to  the  construction  of 
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this  section  will  be  found  collected  ante, 
221,  222,  in  notes  {d),  (c),  and  (A) ;  post, 
pt.  III.  bk.  III.  ch.  IV.  §  VIII.  See, 
also,  the  recent  cases  of  Miles  v.  Miles, 
L.  E.  1  Eq.  462;  Pettinger  v.  Ambler, 
lb.  510 ;  Trinder  v.  Trinder,  lb.  695. 

(/)  Ford  <..  De  Pontes,  30  Beav.  572. 

{g)  Drinkwater  v.  Falconer,  2  Ves.  sen. 
626 ;  Monck  v.  Monck,  1  Ball  &  Beat. 
306. 
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satisfied.  (A)  But  if,  between  the  ademption  and  the  republication, 
the  testator  has  acquired  property,  which  will  answer  *  the  de- 
scription of  the  adeemed  legacy,  the  legatee  will,  it  should  seem, 
be  entitled  to  the  new  subject;  because  by  the  republishing  the 
will  is  made  to  speak  from  the  date  of  the  republication,  (z) 


SECTION  II. 

Of  the  Ademption  of  Legacies  given  as  Portions. 

As  to  the  ademption  of  legacies  given  as  portions  to  children 
by  their  father.  On  this  subject  an  artificial  doctrine  Ademption 
prevails  in  courts  of  equity,  (/)  the  establishment  of  "l^^^l'^^ 
which  has  excited  the  regret  and  censure  of  more  than  tather  as  a 
one  eminent  modern  judge,  though  it  has  also  met  with 
approbation  from  other  high  authorities.  The  rule  is,  that  where 
a  father  gives  a  legacy  to  a  child,  it  must  be  understood  as  a  por- 
tion, although  not  so  described  in  the  will,  because  it  is  a  provi- 
sion by  a  parent  for  his  child ;  (A;)  and  if  the  father  afterwards 
advances  a  portion  for  that  child,  as  upon  marriage,  it  will  be  a 
complete  ademption  of  the  legacy,  (A^)  not  only  in  cases  where 
the  advancements  are  larger  than,  or  equal  to,  the  testamentary 
portions,  (Z)  but  also,  it  has  been  said,  in  cases  where  the  sums 

(h)  Booker  v.  Allen,  2  Russ.  &  My.  270 ;  the  relation  of  a  stranger,  and  not  of  a 

ante,   217,   218;    Powys   v.   Mansfield,   3  father,   to   the   legatee,   if  the   legacy   is 

My.  &  Cr.  359  ;  Montague  v.  Montague,  given  for  a  particular  purpose  specified  in 

15   Bear.   565  ;    Cowper  v.   Mantell,  22  the  will,  and  the  testator  during  his  life 

Beav.  223 ;  Hopwood  v.  Hopwood,  7  H.  accomplishes  the  same  purpose,  or  fur- 

L.  Cas.  728.  nishes  the  intended  legatee  and  benefi- 

(i)  Ante,  216;  Alford  u.  Earle,  2  Vern.  ciary  with   money   for   that  purpose,  the 

209;  S.  C  cited  3  P.  Wms.  168;  Coppin  legacy  will  be  deemed  satisfied.    Hine  v. 

V.  Fernyhough,  2  Bro.  C.  C.  292  ;  but  this  Hine,  39  Barb.  507.] 

is  contrary  to  the  opinion  of  Lord  Hard-  (/)  Elkenhead's  case,  cited  2  Vern.  257  ; 

wicke  in  Abney  v.  Miller,-  2  Atk.  599.  Ward  v.  Lant,  Free.  Chan.  182;  Jenkins 

See  Stat.  1  Vict.  c.  26,  s.  24,  supra,  1331,  s.  v.  Powell,  2  Vern.  U5  ;  Upton  t/.  Prince, 

34,  preface.-  Cas.  temp.  Talb.  71  ;  Scotton  u.  Scotton, 

(j)  It  does  not  prevail  in  a  court  of  1   Stra.  236;   Tapper  v.  Chalcroft,  cited 

law.     Jamieson    v.  Trevelyan,    10   Ex.  2  Atk.  492;    "Watson    v.  Lord  Lincoln, 

269.  Ambl.  325  ;  Grave  v.  Salisbury,  1  Bro.  C. 

{k)  By  Lord  Eldon,in  Ex  parte  Pye,  18  C.  427  ;  Carver  v.  Bowles,  2  Buss.  &  My. 
Ves.  153.  See,  also,  the  judgment  of  301;  Montague  v.  Montague,  15  Beav. 
Wigram  V.  C.  in  Suisse  v.  Lowther,  2  565 ;  22  Beav.  488 ;  Hopwood  u.  Hop- 
Hare,  434  et  seq.  wood,  7  H.  L.  Cas.  728  ;  [In  re  Peacock's 

(ii)  [Even  where  the  testator  stands  in  Estate,  L.  R.  14  Eq.  236,  239;  Clark  v. 
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advanced  are  less  than  the  sums  bequeathed,  (m)  *  But  it  was 
decided  by  Lord  Cottenham,  in  Pym  v.  Lockyer,  (w)  after  a  care- 
ful investigation  of  all  the  authorities,  that  where  the  portion  is 
less  than  the  legacy,  it  shall  operate  only  as  an  ademption  pro 

contemplated  by  the  will,  and  thence  as 
an  ademption  of  the  whole  legacy.  This 
is  founded  on  the  consideration  that  the 
duty  of  a  father  to  make  a  provision  for 
his  child  is  one  of  imperfect  obligation 
and  voluntary ;  that  his  power  of  dispos- 
ing is  entire  and  uncontrolled ;  that  he  is 
the  best  and  the  sole  judge  of  his  ability 
in  this  respect,  and  of  the  amount  which 
it  is  proper  for  him  to  appropriate  to  any 
one  child,  as  such  provision.  If  the  sub- 
sequent portion  or  provision  made  in  the 
lifetime  of  the  testator  is  less  than  the  leg- 
acy, still  it  operates  as  an  ademption  of 
the  whole  legacy,  not  because  a  smaller 
sum  can  be  a  payment  of  a  larger,  but 
because  it  manifests  the  will  and  in- 
tent of  the  testator,  who  is  the  sole  dis- 
poser of  his  own  bounty,  to  reduce  the 
amount  of  the  provision,  originally  con- 
templated, when  he  made  his  will.  From 
this  view  of  the  subject  of  the  ademption 
of  general  legacies,  it  seems  manifest  that 
the  ademption  takes  effect,  not  from  the 
act  of  the  legatee,  in  releasing  or  receiving 
satisfaction  of  the  legacy,  but  solely  from 
the  will  and  act  of  the  testator,  in  making 
such  payment  or  satisfaction,  or  substitut- 
ing a  different  act  of  bounty,  which  is 
shown  by  competent  proof  to  be  Intended 
as  such  payment,  satisfaction,  or  substi- 
tute." Shaw  C.  J.  in  Kichards  u.  Hum- 
phreys, 15  Pick.  133,  136,  137.  See  2 
Story  Eq.  Jnr.  §§  1111,  1112,  note  (1).] 
Where  a  sum  is  secured  by  a  settlement 
on  the  marriage  of  the  child,  it  is  not  nec- 
essary that  it  should  be  paid  in  order  to 
operate  as  an  ademption  of  a  previous 
legacy.  Hopwood  v.  Hopwood,  7  H.  L. 
Cas.  728. 

(n)  5  My.  &  Cr.  29.  See  accord.  Kirk 
V.  Bddowes,  3  Hare,  515.  Where  the  ad- 
vance is  a  gift  of  stock,  its  value  must  be 
ascertained  as  at  the  time  of  the  gift. 
Watson  V.  Watson,  33  Beav.  576. 


Jetton,  5  Sneed,  229.  In  Clendining  v. 
Clymer,  17  Ind.  155,  it  was  decided  that 
where  a  parent  or  one  standing  in  loco  pa- 
rentis, bequeaths  a  legacy  to  a  child  or 
grandchild,  and  afterward,  in  his  lifetime, 
gives  a  portion  or  makes  a  provision  for 
the  samCjChild  or  grandchild,  without  ex- 
pressing it  to  be  in  lieu  of  the  legacy,  if  it 
is  equal  to  or  greater  than  the  legacy,  and 
certain  and  ejusdem  generis,  and  no  other 
object  is  pointed  out,  it  will  be  deemed  an 
ademption  of  the  legacy.  Hine  v.  Hine, 
39  Barb.  507 ;  Langdon  v.  Astor,  16  N. 
Y.  9.  See  Jones  v.  Mason,  5  Hand.  577  ; 
Devereux  v.  Barnwell,  1  Dev.  Eq.  497  ; 
Timberlake  v.  Huish,  5  Dana,  350,  351 ; 
Sims  V.  Sims,  2  Stockt.  Ch.  158  ;  Roberts 
V.  Weatherford,  10  Ala.  72 ;  Moore  v. 
Hilton,  12  Leigh,  1 ;  Gibson  C.  J.  in  Zei- 
ter  V.  Zeiter,  4  Watts,  212  ;  Kreider  v. 
Boyer,  10  Watts,  54  ;  Garrett's  Appeal, 
15Penn.  St.  212;  Gill's  Estate,  Parsons 
Eq.  Cas.  139.  As  to  whether  the  advanced 
portion  must  be  equal  to  or  greater  than 
the  legacy,  see  the  text,  and  note  (m)  be- 
low.] 

(m)  Hartop  v.  Whitmore,  1  P.  Wms. 
681;  Clarke  v.  Burgoine,  1  Dick.  353; 
Ex  parte  Pye,  18  Ves.  153.  ["If  a  testa- 
tor, after  having  made  his  will,  containing 
a  general  bequest  to  a  child  or  stranger, 
makes  an  advance,  or  does  other  acts, 
which  can  be  shown  by  express  proof,  or 
reasonable  presumption,  to  have  been  in- 
tended by  the  testator  as  a  satisfaction, 
discharge,  or  substitute  for  the  legacy 
given,  it  shall  be  deemed  in  law  to  be  an 
ademption  of  the  legacy.  Hence  it  is 
that  when  a  father  has  given  a  child  a 
legacy  as  a  portion  or  provision  for  such 
child,  and  afterwards,  upon  the  event  of 
the  marriage,  or  other  similar  occasion, 
makes  an  advance  to  such  child,  as  and 
for  a  portion  or  provision,  though  to  a 
smaller  amount  than  the  legacy,  it  shall 
be  deemed  a  substitute  for  the  provision 
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tanto.  (w^)  The  legacy  will  not  be  set  up  by  a  codicil,  made  after 
the  settlement,  ratifying  and  confirming  the  will,  and  all  the  de- 
vises and  bequests  therein  contained,  (o) 

This  presumption  against  double  portions  will  not  be  repelled, 
although  there  may  be  a  difference  between  the  nature  of  the  pro- 
vision made  by  the  will  and  of  the  provision  under  a  subsequent 
settlement.  (^)  And  therefore  the  application  of  the  principle 
of  ademption  will  not  be  prevented  by  the  circumstance  that  the 
limitations  of  the  portion  under  the  will  are  widely  different  from 
the  limitations  of  the  portions  under  the  settlement.  This  doc- 
trine was  settled  by  the  decision  of  the  house  of  lords  in  Lord  Dur- 
ham V.  Wharton,  (c[)  overruling  the  judgment  of  Lord  Brougham 
C.  and  Sir  L.  Shadwell  V.  C.  (r)  Li  this  respect  there  is  a  dis- 
tinction between  the  principle  of  the  ademption  of  legacies  given 
as  portions,  and  that  of  the  satisfaction  of  debts  by  legacies,  (s) 


(ni)  [See  2  Story  Eq.  Jur.  §  1111  j  Paine 
u.  Parsons,  14  Pick.  318,  320.] 

(o)  Booker  v.  Allen,  2  Kuss.  &  My.  270  ; 
Powys  V.  Mansfield,  3  My.  &  Cr.  359  ; 
Montague  v.  Montague,  15  Beav.  565 ; 
Hopwood  V.  Hopwood,  7  H.  L.  Cas.  728  ; 
[Paine  v.  Parsons,  14  Pick.  318.  A  testator 
by  his  will  gave  his  daughter  a  legacy  of 
700/.  Two  subsequent  codicils  contained 
no  reference  to  the  legacy.  The  daughter 
then  became  engaged  to  be  married,  and 
the  testator  thereupon  gave  her  100/., 
which  she  used  for  her  outfit.  After  the 
marriage  the  testator  gave  the  husband  of 
the  daughter  400/.  On  neither  occasion 
was  any  reference  made  to  the  will  or  the 
testator's  intended  testamentary  disposi- 
tions. Afterwards  the  testator  executed  a 
further  codicil  to  his  will,  which  contained 
no  reference  to  the  700/.  legacy,  and  ex- 
pressly confirmed  the  will;  it  was  held: 
(1.)  That  the  100/.  was  a,  gift  and  was 
not  an  advancement,  nor  a  substitution 
total  or  partial  for  the  700/.  legacy.  (2.) 
That  the  same  was  the  case  with  the  400/. 
(3.)  That  the  existence  of  the  last  codicil 
to  the  will,  though  not  decisive  of  the 
question,  was  a  fact  which  could  not  be 
left  out  of  consideration.  Ravenscroft  v. 
Jones,  4  De  G.,  J.  &  S.  224.] 

(p)  Trimmer  v.  Bayne,  7  Ves.  508  ;  Ex 
parte  Pye,  18  Ves.  153  ;  Hartopp  v.  Har- 


topp,  17  Ves.  184;  Monck  v.  Monck,  1 
Ball  &  Beat.  298 ;  Sheffield  a.  Coventry, 
3  Russ.  &  My.  317  ;  Piatt  v.  Piatt,  3  Sim. 
503 ;  Davys"  w.  Boucher,  3  Y.  &  Coll.  411 ; 
Powys  V.  Mansfield,  3  My.  &  Cr.  359  ; 
Phillips  V.  Phillips,  34  Beav.  19  ;  Dawson 
u.  Dawson,  L.  R.  4  Eq.  Cas.  504  ;  [2  Story 
Eq.  Jur.  §  1111,  and  note.  If  the  advance 
and  legacy  are  substantially  the  same,  a 
small  variance  in  the  time  of  payment,  or 
other  trifling  difference,  will  not  vary  the 
application  of  the  rule  of  ademption  or 
satisfaction.    Hine  v.  Hine,  39  Barb.  507.] 

(q)  10  Bligh,  526;  [S.  C.  3  CI.  &  Ein. 
146,  and  note  (1)  to  American  ed.  See 
Richards  v.  Humphreys,  15  Pick.  136.] 

(r)  Wharton  o.  Lord  Durham,  5  Sim. 
297 ;  3  My.  &  K.  472  ;  Garner  v.  Holmes, 
Cas.  temp.  Napier,  116,  132.  And  see 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71. 

(s)  1  Ball  &  Beat.  298;  10  Bligh,  545. 
Accordingly,  if  a  parent,  having  made  a 
will  bequeathing  a  certain  sum  to  a  child, 
takes  upon  himself  to  make  a  settlement 
of  it,  the  variance  between  the  provisions 
of  the  will  and  those  of  the  settlement 
affords  no  argument  against  the  portion 
being  a  satisfaction  of  the  legacy.  Where, 
therefore,  a  father  makes  an  absolute  gift 
by  his  will  to  his  child,  and  afterwards,  on 
the  marriage  of  that  child,  settles  a  like 
sum  on  the  husband  and  wife  and  their 
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*  It  was  formerly  considered  that  where  the  bequest  to  the  child 
is  of  a  residue  or  part  of  a  residue,  the  subsequent  advance  can- 
not operate  as  an  ademption ;  because  such  a  gift  cannot  be  con- 
sidered as  a  legacy  of  a  portion,  which  must  mean  a  legacy  of  a 
definite  sum.  (t)  •  But  a  contrary  doctrine  is  now  established,  (u) 

*  The  presumption,  however,  will  not  prevail,  where  the  testa- 
mentary portion  and  subsequent  advancement  are  not  ejusdem 


children,  the  provision  of  the  settlement 
is  a  satisfaction  of  the  legacy.  Barry  ?•. 
Harding,  1  J.  &  Lat.  475.  Again,  where 
a  legacy  is  given  to  M.,  with  a  contingent 
limitation  over  to  N.,  in  the  event  of  M. 
dying  without  children,  and  the  legacy  to 
M.  is  adeemed  by  a  suhsequent  gift  to  M. 
in  the  lifetime  of  the  testatrix,  to  which 
no  limitation  in  favor  of  N.  is  attached ; 
the  legacy  is  not  merely  adeemed  as  to 
M.,  but  extinguished  as  to  N.  Twining  v. 
Powell,  2  Coll.  262.  See  Cas.  temp.  Na- 
pier, 132,  133;  Phillips  v.  Phillips,  34 
Beav.  19 ;  Coventry  v.  Chichester,  2 
Hemm.  &  H.  149,  158 ;  2  De  G.,  J.  &  Sm. 
336;  M'Carrogher  v.  Wieldon,  L.  K.  3 
Eq.  Cas.  236.  In  Chichester  v.  Coventry, 
L.  E.  2  H.  L.  71,  it  was  laid  down  that 
the  question  whether  a  gift  in  a  will  is  a 
satisfaction  of  a  portion  given  in  a  settle- 
ment, or  a  portion  in  a  settlement  is  an 
ademption  of  a  gift  in  a  will,  is  one  of 
intention,  and  that  the  rule  that  there 
is  a  presumption  against  double  por- 
tions is  founded  on  the  assumption  that 
the  makei  of  the  second  instrument  sup- 
posed himself  to  be  substantially  satisfy- 
ing the  obligations  of  the  first.  This 
rule  is  much  easier  of  application  where 
the  will  precedes  the  settlement  than 
where  the  settlement  precedes  the  will. 
In  the  latter  case,  the  intention  to  satisfy 
a  covenant  must  be  distinctly  expressed  or 
clearly  indicated.  Great  differences  in  the 
sums  given,  and  in  the  limitations  of  the, 
trusts  on  which  they  are  given,  will  be 
taken  as  indications  that  the  gift  in  the 
will  was  not  meant  in  satisfaction  of  the 
covenant.  Where,  too,  the  gift  by  the 
will  is  not  to  the  child,  but  to  trustees  to 
pay  debts  and  legacies,  and  then  to  pay 
the  residue  to  the  child,  the  form  of  the 
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gift  will  be  taken  as  an  indication  that 
the  debt  due  under  the  settlement  must  be 
paid  before  the  residue  is  declared.  Chi- 
chester V.  Coventry,  supra.  See,  also,  the 
judgment  of  Wood  V.  0.  in  Dawson  u. 
Dawson,  L.  E.  4  Eq.  Cas.  504.  [A  tes- 
tator gave  to  three  of  his  sons,  Thomas, 
John,  and  Peter,  legacies  of  5001.  each, 
and  to  his  daughter  200Z.,  and  directed 
that  neither  of  his  sons  to  whom  he  should 
have  advanced  any  sums  of  money  in  his 
lifetime  should  be  entitled  to  receive  his 
said  legacy  of  500Z.  without  bringing  such 
sum  into  hotchpot.  The  residue  of  his 
property  he  divided  between  his  four  sons, 
Charles,  Thomas,  John,  and  Peter,  and 
hia  daughter.  The  testator  had  advanced 
to  Charles  at  different  periods  before  the 
date  of  his  will,  500/.,  17/.,  and  58/.,  and 
to  Thomas  after  the  date  of  his  will,  500/. 
and  380/. ;  it  was  held  that  the  advances  to 
Charles  should  not  be  taken  into  account 
against  him,  but  that  the  500/.  to  Thomas 
was  a  satisfaction  of  his  legacy,  and  the 
380/.  being  advanced  after  the  date  of  the 
will,  must  be  deducted  from  his  share  of 
the  residue.  In  re  Peacock's  Estate,  L. 
E.  14  Eq..236.  In  this  case,  Malins  V.  C. 
said :  "  The  general  rule  is,  that  whenever 
a  testator  gives  an  equal  amount  to  all 
his  children,  and  directs  that  any  sums 
advanced  shall  be  taken  as  part  of  the  leg- 
acies, all  money  advanced  after  the  date 
of  the  will  except  small  sums  given  from 
time  to  time,  must  be  accounted  for."] 

(«)  See  Farnham  v.  Phillips,  2  Atk.  215 ; 
Freemantle  u.  Banks,  3  Ves.  85 ;  1  Eop.  Leg. 
326,  3d  ed.  ;  Hall  t).  Hill,  1  Dr.  &  W.  119 ; 
Davys  v.  Boucher,  3  Y.  &  Coll.  410,  411. 

(u)  Montefiori  v.  Guedalla,  1  De  G.,  F. 
&  J.  93.  See,  also,  Schofield  v.  Heap,  27 
Beav.  93 ;  Beckton  v.  Barton,  27  Beav.  99. 
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generis ;  (x)  or  where  the  subsequent  advancement  depends  upon 
a  contingency,  and  the  testamentary  portion  is  certain  ;  (?/)  or 
where  a  legacy  or  advancement  is  not  merely  given  as  a  por- 
tion, but  is  expressed  to  be  made  in  lieu  of,  or  compensation  for, 
an  interest  to  which  the  child  was  entitled.  (2)  In  such  cases  the 
presumptive  ademption  by  advancement  will  not  take  place.  It 
should  seem,  also,  that  the  principal  does  not  extend  to  devises  of 
real  estate,  (a) 

Likewise,  this  presumption  may  be  rebutted  or  confirmed  by 
the  application  of  parol  evidence  of  a  different  intention  Admissi- 
by  the  testator.  (6)     And  where  evidence  is  admissible  paroTevi- 
for  that  purpose,   counter-evidence  is   also  .admissible.   '^^°'^^- 
And  it  was  held  by  Sir  John  Leach  M.  R.  in  Booker  v.  Allen,  (c) 
that  if  it  be  proved  by  parol  evidence  that  the  testator  intended 
*  the  provision  made  by  the  settlement  to  be  in  lieu  of  the  legacy 
left  by  the  will,  the  settlement  will  be  held  a  satisfaction  of  the 


{x)  Holmes  v.  Holmes,  1  Bro.  C.  C. 
555 ;  1  Rop.  Leg.  325,  3d  ed. ;  Davys  v. 
Boucher,  3  Y.  &  Coll.  411 ;  [2  Story  Eq. 
Jur.  §  1111;  Paine  v.  Parsons,  14  Pick. 
320.  A  gift  to  a  legatee,  of  a  house  and 
lot  after  the  date  of  the  will,  does  not 
adeem  a  pecuniary  legacy.  Black  J.  in 
Swoope's  Appeal,  27  Penn.  St.  58;  Dugan 
V.  Hollins,  4  Md.  Ch.  139.  See  Clendin- 
ing  V.  Clymer,  17  Ind.  155.]  A  gift  of  a 
sum  of  money  to  the  husband  of  a  daugh- 
ter, by  her  father,  simpUciter,  after  mar- 
riage, is  not  an  ademption  of  a  legacy 
given  by  him  to  his  daughter.  Ravens- 
croft  V.  Jones,  32  Beav.  669  ;  [4  De  G.,  J. 
&  S.  224.]  Nor  is  an  advance  to  the 
daughter  herself  of  a  sum  for  her  mar- 
riage outfit.  32  Beav.  669.  Nor  occa- 
sional small  gifts,  nor  an  annual  allow- 
ance of  a  small  sum.  Watson  v.  Watson, 
33  Beav.  574  ;  Schofield  v.  Heap,  27  Beav. 
93  ;  [In  re  Peacock's  Estate,  L.  R.  14  Eq. 
236,  240.] 

(y)  Spinks  v.  Robins,  2  Atk.  491.  See, 
further,  Cromptou  v.  Sale,  2  P.  Wms. 
553;  1  Rop.  Leg.  325,  3d  ed.  But  see, 
also,  the  observations  of  Lord  Cottenham, 
3  My.  &  Cr.  374,  375. 

(«)  Bangh  v.  Read,  1  Ves.  jr.  257 ;  1 
Rop.  Leg.  325.    But  see  the  observations 


of  Lord  Lyndhurst  in  Durham  v.  Whar- 
ton, 10  Bligh,  546. 

(a)  Davys  v.  Boucher,  3  Y.  &  Coll.  397. 

(b)  Biggleston  v.  Grubb,  2  Atk.  48 ; 
Rosewell  v.  Bennett,  3  Atk.  77 ;  Trim- 
mer V.  Bayne,  7  Ves.  508 ;  Robinson  v. 
Whitley,  9  Ves.  577  ;  Thelluson  v.  Wood- 
ford, 4  Madd.  420 ;  Lloyd  v.  Harvey,  2 
Russ.  &  My.  310;  Powys  v.  Mansfield,  6 
Sim.  528;  3  My.  &  Cr.  359;  Davys  v. 
Boucher,  3  Y.  &  Coll.  397 ;  Kirk  v.  Ed- 
dovires,  3  Hare,  509,  517 ;  Hopvrood  v. 
Hopwood,  7  H.  L.  Cas.  728 ;  Phillips  v. 
Phillips,  34  Beav.  19,  21 ;  [May  v.  May, 
28  Ala.  141  ;  Duckworth  v.  Butler,  31 
Ala.  164.  Whether  an  advance  made  by 
a  testator  to  a  legatee  in  his  will  is  an 
ademption  or  not  is  in  all  cases  a  question 
of  intention,  whether  the  advance  preceded 
or  followed  the  execution  of  the  will. 
Rogers  v.  French,  19  Geo.  316  ;  Tillotson 
V.  Race,  22  N.  Y.  122.  See  Swoope's  Ap- 
peal, 27  Penn.  St.  58;  Langdon  v.  Astor, 
16  N.  Y.  9  ;  Dugan  v.  Hollins,  4  Md.  Ch. 
139;  Beale  v.  Blake,  19  Geo.  119;  Ford 
V.  Ford,  23  N.  H.  212;  Jones  v.  Mason, 
5  Rand.  577  ;  Terrell  v.  Public  Adminis- 
trator, 4  Bradf.  Sur.  245.] 

(c)  2  Russ.  &  My.  270. 
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legacy,  though  the  two  provisions  differ  so  much  from  each  other, 
that  they  cannot  be  considered  substantially  the  same,  (i)  The 
true  rule  appears  to  be  that  parol  evidence  is  only  properly  ad- 
missible in  such  cases  for  the  purpose  of  showing  what  the  testator 
meant  by  the  act  subsequent  to  the  will,  (e)  The  law  on  this  sub- 
ject has  been  lately  fully  considered,  on  an  examination  of  all  the 
previous  authorities,  by  Wigram  V.  C.  in  Kirk  v.  Eddowes.  (/) 
In  that  case  a  testator  bequeathed  the  sum  of  3,000Z.  to  his  daugh- 
ter for  her  separate  use,  for  life,  with  remainder  to  her  children  as 
she  should  appoint ;  and,  in  default  of  appointment,  to  her  chil- 
dren equally,  with  provisions  for  survivorship,  advancement,  and 
for  the  substitution  of  their  issue  ;  and  subject  to  an  annuity,  and 
to  his  debts,  he  devised  and  bequeathed  all  the  residue  of  his  real 
and  personal  estate  (naming  securities  for  money)  unto  his  son 
absolutely.  After  the  date  of  the  will,  the  "testator  gave  to  his 
daughter  and  her  husband  a  promissory  note  for  500Z.  then  due  to 
the  testator.  In  a  suit  by  the  children  of  the  daughter  against 
the  son,  claiming  to  have  the  legacy  of  3,000Z.  invested  and  secured 
for  their  benefit,  the  defendant  tendered  parol  evidence  that,  after 
the  date  of  the  will,  the  testator  was  requested  by  his  daughter  to 
confer  some  benefit  on  her  husband,  and  that,  thereupon,  the  tes- 
tator gave  her  the  promissory  note,  declaring  that  it  was  to  be  in 
part  satisfaction  of  the  legacy  of  3,000?. ;  and  that  the  testator 
was  advised  by  his  solicitor  that  it  was  not  necessary  to  alter  his 
will  to  give  it  that  effect.  And  the  learned  judge  held  that  this 
evidence  was  admissible,  as  constituting  an  essential  part  of  a 
transaction  subsequent  to,  and  independent  of,  the  wiU,  of  which 
subsequent  transaction  there  was  no  evidence  in  writing  ;  and  that 
the  parol  evidence  was  not  receivable  as  *  evidence  of  revocation 
or  alteration  of  any  part  of  the  will,  but  as  evidence  of  a  transac- 
tion whereby  the  legatee  had  received  part  of  her  legacy  by  an- 
ticipation ;  (^)  and  that  the  advance  to  th«  daughter  and  her  hus- 

(d)  See,  also,  Lloyd  t.  Harvey,  2  Euss.  the  advance  would  be  admissible.  See, 
&  My.  310.  also,  accord.  M'Clare  fc.  Evans,  29  Beav. 

(e)  Hall  V.  Hill,  1  Dr.  &  "W.  94,  116-  422.  [In  Richards  t).  Humphreys,  15  Pick. 
119,  131,  132  ;  [Richards  v.  Humphreys,  139,  Shaw  C.  J.  said  :  "  Whenever  an  act 
15  Pick.  133.]  is  done,  the  declarations  of  the  party  doing 

(/)  3  Hare,  509.  it,  made  at  the  time,  are  received  to  show 

(g)  His  honor  disclaimed  holding  that  the  character  of  the  act,  and  the  purpose 

declarations  of  the  testator  made  at  any  and  design  with  which  it  is  done.     When 

other  time  than  Contemporaneously  vfith  an  act  is  done,  which  if  done  with  one  in- 
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band  was  an  ademption  pro  tanto  of  the  legacy  bequeathed  by  the 
will  for  the  benefit  of  the  daughter  and  her  children,  which  was 
in  the  nature  of  a  portion  ;  though  it  might  have  been  otherwise, 
if  the  children  had  been  all  living  at  the  date  of  the  will,  and  been 
named  therein  individually,  and  not  merely  described  as  a  class. 

Where  the  testator  is  in  loco  parentis  to  the  legatee,  the  legacy 
will  be  considered  as  a  portion,  and  will  be  adeemed  by  a  subse- 
quent advancement,  in  all  cases  where  it  would  be  so  if  made  by 
the  actual  parent.  (A)  But  where  the  testator  stands  neither  in 
the  natural  nor  assumed  relation  of  parent  to  the  legatee,  the  leg- 
acy will  be  considered  as  a  bounty,  and  will  not  be  adeemed  by  a 
subsequent  advancement ;  (i)  unless  the  legacy  is  given  for  a  par- 
ticular purpose,  and  the  testator  advances  money  for  the  same  pur- 
pose ;  (4)  or  unless  the  intention  otherwise  legally  appear  that  the 
advancement  was  made  with  a  view  to  ademption.  (?)  The  ques- 
tion, who  is  to  be  considered  as  standing  in  loco  parentis,  with 
reference  to  this  rule,  is  one  of  considerable  difficulty,  (m)  *  which 
must  in  a  great  degree  depend  upon  the  individual  circumstances 
of  each  particular  case. 

The  proper  definition  of  a  person  in  loco  parentis  to  a  child  is, 
a  person  who  means  to  put  himself  in  the  situation  of  the  lawful 
father  of  the  child,  with  reference  to  the  father's  office  and  duty 
of  making  a  provision  for  the  child,  (n)     And  it  necessarily  flows 

tent,  will  operate  as  an  ademption,  and  if  ^  (k)  Debeze  v.  Mann,  2  Bro.  C.  C.  166  ; 
with  a  different  intent,  otherwise,  evidence  Monck  v.  Monck,  I  Ball  &  Beat.  303. 
of  the  declarations  of  intent  maybe  given,  See,  also,  the  observations  of  Lord  Cot- 
to  qualify  the  act,  and  the  act  operates  by  tenham,  3  My.  &  Cr.  377.  In  the  follow- 
way  of  ademption.  Here  the  declarations  ing  cases  the  legacy  was  held  not  to  be 
made  at  the  time  of  the  advance  and  pay-  adeemed  by  reason  of  the  non-correspond- 
ment  of  the  money,  not  being  contra-  ence  of  the  purposes  of  the  legacy  and  the 
dictory  to  the  receipt,  but  in  conformity  advancement.  Roome  v.  Roome,  3  Atk. 
with  it,  prove  conclusively  that  they  were  181  ;  Spinks  v.  Robins,  2  Atk.  491. 
made  in  part  satisfaction  of  this  legacy."  (l)  1  Rop.  Leg.  330,  331,  3d  ed. ;  Pank- 
See  ante,  1302, 1303,  and  cases  in  note  {d) ;  hurst  v.  Howell,  L.  R.  6  Ch.  App.  136. 
Paine  v.  Parsons,  14  Pick.  318.]  (m)  See  the  remarks  of  Lord  Eldon  in 

(h)  1  Rop.  Leg.  333,  3d  ed. ;  Monck  v.  Ex  parte  Pye,  18  Ves.  150.     The  relation 

Monck,  1  Ball  &  Beat.  298  ;  Trimmer  v.  must  exist  at  the  time  of  the  will.    Wat- 

Bayne,  7   Ves.  515;  Booker  u.  Allen,  2  son  w.  Watson,  33  Beav.  574. 

Russ.  &  My.  270 ;  Powys  i/.  Mansfield,  3  (n)  Powys  v.  Mansfield,  3  My.  &  Cr. 

My.  &   Cr.  359  ;    Twining   v.   Powell,   2  359.    See  Rogers  v.  Soutten,  2  Keen,  598 

Coll.  262;  [Clendining  v.  Clymer,  17  Ind.  Tucker  v.  Burrow,  2  Hemm.  &  M.  519 

155.]  Campbell  v.  Campbell,  L.  R.  1  Eq.  383 

(i)  Wetherby  v.  Dixon,  19  Ves.  407  ;  [2  Story  Eq.  Jur.  §  1111,  notes.] 
S.  C.  Coop.  C.  C.  279. 
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from  the  rule  of  presumption  that  parol  evidence  is  admissible  to 
prove  that  the  testator  was  in  this  predicament.  For  if  the  acts 
of  a  party  standing  in  loco  parentis  raise,  in  equity,  a  presumption 
which  could  not  arise  from  the  same  acts  of  another  person  not 
standing  in  that  situation,  evidence  must  be  admissible  to  prove 
or  disprove  the  facts  upon  which  the  presumption  is  to  depend ; 
viz,  whether  he  had  meant  to  put  himself  in  loco  parentis  ;  and  as 
the  fact  to  be"  tried  is  the  intention  of  the  party,  his  declarations, 
as  well  as  his  acts,  must  be  admissible  for  that  purpose,  (o)  Great 
uncles,  (p)  uncles,  (jj)  grandfathers  or  grandmothers,  {f)  or  pu- 
tative fathers,  (s)  are  not  to  be  considered  in  loco  parentum,  unless 
they  have  intended  to  assume  the  office  and  duty  of  a  parent.  But 
a  person  may  stand  in  loco  parentis  to  a  child,  though  the  child 
resides  with,  and  is  maintained  by  his  father,  (t)  And  when  the 
testator's  assumption  of  the  office  of  a  parent  is  established,  his 
legacy  will  be  considered  a  portion,  and  accordingly  primd  facie 
adeemed  by  a  subsequent  advancement,  not  only  in  cases  where 
he  is  collaterally  related  to,  or  *the  putative  father  of,  the  legatee, 
but  also  where  no  relationship  of  any  kind  subsists  between 
them,  (u) 

(o)  3  My.  &  Cr.  .370.  stances  are  sufficient  to  invest  the  testator 

(p)  Sliudall  V.  Jekyll,  2  Atk.  516,  518.  with  the  assumed  relation  of  parent  to  the 

{q)  See  Powel  v.  Cleaver,  2  Bro.  C.  C.  legatee,  and  whether  parol  evidence  is  ad- 

517,   518  ;    [Richards   v.   Humphreys,   15  missihle  to  show  that  the  legacy  by  a  tes- 

Piek.  187,  138.]  tator,  who  is  not  actually  a  parent,  was 

(r)  Koome  v.  Roome,  3  Atk.  183 ;  Perry  intended  for  a  portion.    Where  parol  testi- 

V.  Whitehead,  6  Ves.  547  ;  Lyddon  v.  El-  mony  is  given  in  order  to  rebut  the  pre- 

lison,  19  Beav.  565.  sumption  of  ademption  (in  a  case  where. 

(s)  Grave  v.  Lord  Salisbury,  1  Bro.  C.  the  evidence  establishes  the  fact  that  the 

C.  425,  cited  6  "Ves.  547.  testator  did  mean  to  place  himself  in  loco 

(t)  Powys  0.  Mansfield,  3  My.  &  Cr.  parentis),  it  is  plain  that  the  presumption 

359,  overruling  the  decision  of  the  vice  may  be  supported  by  evidence  of  the  same 

chancellor,  6  Sim.  528.  kind.    3  My.  &  Cr.  370.    And  the  dec- 

(ti)  The  reader  is  referred  to  1  Roper  on  larations  of  the  party  are  admissible  in 

Legacies,  333,  3d  ed.  for  an  able  examinar  evidence  for  this  purpose.    3  My.  &  Cr. 

tion  of  the  question,  as  to  what  circum-  374. 
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*  CHAPTER  THE  FOURTH. 

OF    THE    PAYMENT     OP    LEGACIES. 

SECTION  I. 

All  Debts  must  be  paid  before  any  Legacies  are  satisfied. 

It  is  obvious,  that  as  the  whole  personal  estate  is  liable  in  the 
hands  of  the  executor  to  the  payment  of  the  debts  of  the  testator, 
the  executor  must  take  care  to  discharge  them,  before  he  satisfies 
any  description  of  legacy. 

There  is  no  distinction,  in  this  respect,  in  favor  of  specific  lega- 
cies. Hence,  if  an  executor,  although  acting  bond  fide,  and  under 
a  conviction  that  the  assets  are  amply  sufficient  for  the  payment 
of  the  testator's  debts,  permits  specific  legatees  to  retain  or  possess 
themselves  of  the  articles  bequeathed  to  them,  he  will  be  answer- 
able for  the  value  of  those  articles,  with  interest  at  4?.  per  cent., 
if  there  should  ultimately  be  a  deficiency  of  assets,  although  the 
deficiency  should  be  occasioned  by  subsequent  events,  which  he 
had  no  reason  to  anticipate ;  and  the  court  will  direct  an  account 
to  be  taken  of  the  value  of  the  property  so  possessed  by  the  lega- 
tees, and  interest  to  be  computed,  unless  it  is  certain  that  the 
assets  will  ultimately  be  sufficient  to  pay  all  the  creditors,  (a) 

There  has  already  been  occasion  to  point  out,  that  even  *  volun- 
tary bonds  and  other  debts  by  specialty,  must  be  paid  in  voiuntai-y 
preference  to  legacies.  (5)  '^^^''' 

With  respect  to  contingent  debts  and  liabilities,  a  question  of 
great  importance  arises ;  namely,  whether  an  executor  9°^/'°^*^' 
can  safely  make  payment  of  legacies,  or  deliver  over  a  liabilities: 

(a)  Spode  v.  Smith,  3  Russ.  511.     So  cally  bequeathed,  more  than  sufficient  to 

property   specifically,  bequeathed    is   not  pay  his  debts,  &c.  and  that  the  specifically 

discharged  from  its  liability  to  the  testa-  bequeathed  property  has  been  made  over 

tor's  debts  by  the  circamstances  that  there  by  the  executor   to  the  sjiecific  legatee, 

has  come  to  the  hands  of  the  executor  per-  Davies  v.  Nicholson,  2  De  G.  &  J-  693. 

soaal  property  of  the  testator  not  specifi-  (b)  Ante,  1015. 
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residue,  where  there  is  an  outstanding  covenant  of  his  testator 
(or  bond,  with  a  condition,  or  the  like)  which  has  never  yet  been 
broken,  and  which  may  or  may  not  be  broken  hereafter. 

This  j)oint  arose  as  early  as  the  reign  of  Queen  Elizabeth,  in 
the  case  of  Nector  v.  Gennet,  (e)  and  on  that  occasion  the  court  of 
king's  bench  appears  to  have  been  of  opinion,  that  the  payment 
of  a  legacy  before  a  bond,  which  was  not  forfeited,  was  compel- 
lable. The  case  was,  that  a  legatee  sued  in  the  ecclesiastical  court 
for  his  legacy.  The  executors  pleaded  that  the  testator,  who  was 
keeper  of  a  prison,  was  bound  in  an  obligation  to  the  sheriff  (to  an 
amount  exceeding  the  entire  value  of  his  property)  for  the  safe- 
keeping of  the  prisoners  committed  to  his  charge,  which  obligation 
had  become  forfeited,  in  consequence  of  a  judgment  against  the 
sheriff,  on  an  action  for  an  escape  ;  and  that  they  had  nothing  in 
their  hands,  ultra,  S^c.  to  answer  the  demand.  This  plea  was  disal- 
lowed ;  whereupon  a  prohibition  was  sued,  which  being  demurred 
to,  the  defendant  prayed  a  consultation.  Upon  this  the  principal 
question  was,  whether  the  escape  was  such  that  the  sheriff  was 
suable  in  respect  of  it ;  for  if  not,  the  bond  was  not  forfeited,  and 
if  the  bond  was  not  forfeited,  then  it  was  said  to  be  plain  that 
the  legacy  should  be  first  paid ;  and  to  this  purpose,  it  was  argued, 
that  by  the  civil  law,  the  legatary  must  enter  into  a  bond  to  make 
restitution,  if  the  obligation  should  be  afterwards  recovered ;  so 
there  was  no  inconvenience  to  any.  To  which  the  whole  court 
(except  Fenner)  agreed,  and  *  determined  that  it  was  no  plea, 
unless  the  obligation  were  forfeited.  And  Coke  said,  "  the  differ- 
ence is,  when  the  obligation  is  for  the  payment  of  a  lesser  sum  at 
a  day  to  come,  it  shall  be  a  good  plea  against  the  legatee  before 
the  day ;  for  it  is  a  duty  maintenant,  which  is  in  the  condition. 
But  otherwise  it  is,  where  a  statute  or  obligation  is  for  the  per- 
formance of  covenants,  or  to  do  a  collateral  thing ;  there,  until  it 
be  forfeited,  it  is  not  any  plea  against  a  legatee  ;  for  peradventure 
it  shall  never  be  forfeited,  and  may  lie  in  perpetmim,  and  so  no 
will  should  be  performed."  And  the  majority  of  the  judges  being  of 
opinion  that  there  was  no  forfeiture,  a  consultation  was  awarded ; 
the  effect  of  which,  as  far  as  it  regards  the  present  question,  was 
to  leave  the  spiritual  court  to  proceed  according  to  their  own  estab- 
lished course,  namely,  to  compel  the  legatee  to  give  security  to 

(o)  Cro.  Eliz.  466  ;  S.  C.  nomine  Norton  v.  Gennet,  Owen,  72  ;  S.  C.  nomine  Neoton 
V.  Gennet,  Gouldsb.  141  ;  Moore,  413. 
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refund  the  legacy,  in  case  of  the  executor's  becoming  afterwards 
liable  to  be  sued  upon  the  bond.  (cZ) 

The  question  was  afterwards  very  much  discussed  in  the  case  of 
Eeles  V.  Lambert,  (e)  23  Car.  1;  but  the  court  gave  judgment 
upon  the  defect  in  the  pleadings,  and  declined  giving  their  opinion 
upon  this  point.  (/)  In  the  course  of  the  argument,  RoUe  C.  J. 
alluded  to  the  above  case  of  Nector  v.  Gennet,  as  having  decided 
that  legacies  ought  to  be  paid  conditionally,  viz,  to  be  restored  if 
the  covenant  should  be  broken.  The  point  does  not  appear  to 
have  arisen  again  till  the  year  1752,  when,  in  the  case  of  Haw- 
kins V.  Day,  (^)  Lord  Hardwicke  expressed  a  clear  opinion,  that 
even  an  unbroken  covenant  renders  it  unjustifiable  for  an  execu- 
tor *  to  pay  a  lega,cy.  And  his  lordship  accordingly  held,  that 
although  payment  by  an  executor  of  a  simple  contract  debt,  before 
any  breach  of  the  condition  of  a  specialty,  ought  to  be  allowed  as 
a  good  administration  against  the  specialty,  (A)  yet  that  payment 
of  a  legacy,  after  a  notice  of  the  specialty,  and  before  a  breach, 
was  not  a  good  payment. 

In  Pearson  v.  Archdeaken,  (i)  an  action  of  covenant  was  brought 
in  the  court  of  king's  bench  in  Ireland,  by  the  assignee  of  a  re- 
version, against  an  administrator  de  bonis  non  with  the  will  an- 
nexed, for  breaches  of  covenants  contained  in  a  lease  made  to  the 
testator.  The  breaches  assigned  were  for  non-payment  of  rent, 
and  for  not  keeping  the  premises  in  repair.  The  testator  had 
died  more  than  twenty  years  before  the  action  was  brought,  but 
the  breaches  had  occurred  within  the  last  four  years.  The  de- 
fendant pleaded  pT^ene  administravit,  and  issue  was  taken  thereon. 
At  the  trial,  in  the  year  1831,  the  plaintiff  proved  that  assets  to 
the  amount  of  1,000Z.  had  been  received  by  the  defendant  between 
the  years  1822  and  1824.  The  defendant  proved  that  he  had 
paid  those  assets  over  to  a  legatee.  It  also  appeared  in  evi- 
dence, that  the  testator  had  sold  his  interest  in  the  lease  twenty- 

(d)  In  a  modern  case  in  the  prerogative         (e)  Style,  37,  54,  73  ;  S.  C.  Aleyn,  38. 
court  of  Canterbury,  Sir  J.  Nicholl  stated        (/)  Aleyn,  41. 

that  an  executor  was  bound  to  pay  a  leg-         (^r)  Ambl.  160 ;  S.  C.  1  Dick.  155.  See, 

acy,  upon  condition  that  the  legatee  gave  also,  a  fuller  report  from  the  Harg.  MSS. 

security  to  refund  in  case  the  amount  of  Num.  471,  p.  218,  in  Mr.  Blunt's  edition  of 

his  legacy  should  be  required  in  discharge  Ambler,  803,  and  the  extract  from  Reg. 

of  alleged  debts,  the  existence  of  which  Lib.  3  Meriv.  555. 
was   contested.       Higgins   v.   Higgins,   4         (h)  See  ante,  1022  et  seq. 
Hagg.  244.  {{)  1  Alcock  &  Nap.  23. 
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four  years  ago  to  a  person  who  till  within  the  last  four  years  had 
paid  rent  to  the  plaintiff.  Bushe  C.  J.  was  of  opinion  that  the 
payment  of  legacies  was  no  answer  to  the  plaintiff's  demand,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiff.  A  rule  to 
show  cause  why  this  verdict  should  not  be  set  aside  was  subse- 
quently obtained.  But  after  argument  and  full  consideration,  the 
court  of  king's  bench'in  Ireland  discharged  the  rule.  And  Bushe 
C.  J.  in  delivering  judgment  observed,  that  "  The  plaintiff's  right 
to  recover  is  established  as  a  legal  right,  and  no  case  has  been 
cited  to  show  that  such  a  defence  is  available  to  a  personal  rep- 
resentative in  a  court  of  law.  On  the  contrary,  notwithstanding 
some  dicta,  it  appears  from  many  cases  in  equity,  that  such  a  de- 
fence would  not  be  *  available  in  equity  against  the  plaintiff's 
demand ;  payment  of  legacies  being  considered  there  as  no  answer 
to  the  claims  of  creditors.  If,  then,  the  defendant  would  have  no 
equity  in  the  court  of  chancery  against  this  demand,  upon  what 
principle  can  it  be  supposed  that  the  defence  can  be  available  in 
this  court  ?  All  cases  of  this  kind  are  cases  of  hardship,  and  this 
is  very  particularly  so ;  but  that  hardship  is  out  of  the  reach  of 
a  court  of  law,  and  the  law  must  take  its  course."  (/) 

Such  being  the  law,  it  should  seem,  that,  when  such  liabilities 
when  a        exist,  an  executor  is  not  bound  to  part  with  the  assets, 

legatee  .  ,  .  ■  -,  i 

must  give  either  to  a  particular  or  residuary  legatee,  without  a  suf- 
agaiust''  ficient  indemnity ;  and  that  a  court  of  equity  will  not 
debfs''and'  compel  him  to  do  so  without  such  indemnity,  or  with- 
liabiiities.  out  impounding  a  sufficient  part  of  the  residuary  estate 
for  that  purpose ;  (Jc)  for  otherwise,  if  the  contingent  covenants, 

{j)  See,  also,  The  Official  Manager  of  Massachusetts  that,  when  an  executor  or 

the  Newcastle  Banking  Co.  u.  Hymers,  22  administrator,  within  two  years  after  hav- 

Beav.  367.  ing  given  his  hond,  is  required  by  a  lega- 

(h)  Cochrane  w. Eobinson,  II  Sim.  378 j  tee  or  next  of  kin  to  make  payment,  in 
Fletcher  v.  Stevenson,  3  Hare,  360,  370  ;  whole  or  in  part  of  his  legacy  or  distrihu- 
Dobson  V.  Carpenter,  12  Beav.  370;  Hick-  tive  share,  the  probate  court  may  require 
ling  V.  Boyer,  3  Mac.  &  G.  635 ;  Dean  v.  that  the  legatee  or  next  of  kin  shall  first 
Allen,  20  Beav.  1.  See,  also,  stat.  13  &  give  bond  to  the  executor  or  administra- 
14  Vict.  u.  35  (Sir  Geo.  Turner's  Act),  ss.  tor,  conditioned  to  refund  the  amount  so 
23,  25  ;  post,  pt.  v.  But  a  claim  by  a  les-  to  he  paid,  or  so  much  thereof  as  may  be 
sor  for  the  administration  of  the  estate  of  necessary  to  satisfy  any  demands  that  may 
his  lessee,  and  to  have  a  snfBcient  part  of  he  afterwards  recovered  against  the  estate 
the  assets  impounded  to  answer  future  of  the  deceased,  and  to  indemnify  the  ex- 
possible  breaches  of  covenant  in  the  lease,  ecutor  or  administrator  against  all  loss  and 
is  not  supportable.  King  v.  Malcott,  9  damage  on  account  of  such  payments. 
Hare,  692.  [It  is  provided  by  statute  in  Gen.  Sts.  Mass.  c.  97,  s.  21.  See  Brooks 
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&c.  should  afterwards  be  broken,  the  executor  would  be  liable, 
according  to  the  above  decision,  to  answer  the  damages  de  bonis 
propriis,  without  any  fault  in  him.  (?)  Upon  this  principle  *Sir 
William  Grant  acted  in  Simmonds  v.  BoUand.  (m)  In  that  case, 
an  executor  claimed  to  retain  out  of  the  residue  certain  parts  of 
the  property,  to  protect  himself  against  a  future  contingent  de- 
mand in  respect  to  covenants  entered  into  by  the  testator,  for 
payment  of  rent  and  repairs  of  an  estate  held  by  him  under  lease 
from  a  corporation,  though  there  was  no  existing  breach  of  cove- 
nant, nor  arrears  of  rent,  in  respect  of  which  he  was  liable.  On 
a  bill  by  the  residuary  legatee  for  the  property  so  retained,  Sir 
William  Grant  ordered  that  the  funds  in  question  should  be  made 
over  to  the  plaintiff,  on  his  giving  a  sufficient  indemnity  to  the 
executor,  the  terms  of  such  indemnity  to  be  settled  before  the 
master,  (m) 


V.  Lynde,  7  Allen,  64 ;  Atherton  v.  Cor- 
liss, 101  Mass.  47.  A  refunding  bond,  in 
like  case,  is  provided  for  by  statute  in  New- 
York.     2K.  S.  114,  §§  9-11.] 

(/)  It  was  said  by  Sir  W.  Grant,  that 
no  decree  which  a  court  of  equity  could 
make,  would  bind  the  obligees,  &c.  or  pro- 
tect the  executor  against  their  demands,  if 
the  bond  should  be  afterwards  forfeited. 
3  Meriv.  554.  But  in  Fletcher  v.  Steven- 
son {ubi  supra),  Wigram  V.  C.  said  that  so 
far  as  the  executor  was  personally  con- 
cerned, he  would  be  safe  in  acting  under 
the  direction  of  the  court.  And  in  Dean 
V.  Allen  (ubi  supra),  Eomilly  M.  H.  said 
that  where  the  estate  is  administered  in 
court,  the  executor  is  perfectly  safe,  and 
that  the  court  would  not  allow  a  creditor 
to  sue  the  executor  at  law  after  he  had 
paid  over  the  residue  under  an  order  of 
the  court ;  and  his  honor  added  that  he 
did  not  think  Sir  W.  Grant  (in  the  pas- 
sage above  cited)  really  meant  to  question 
the  proposition  that  where  an  executor, 
giving  the  court  all  the  information  he 
possesses,  acts  under  the  order  of  the 
court  of  chancery,  he  will  be  protected 
from  liability  under  all  cases.  See  accord. 
Smith  V.  Smith,  1  Dr.  &  Sm.  384 ;  Dod- 
son  V.  Sammel,  1  Dr.  &  Sm.  575  ;  Waller 
V.  Barrett,  24  Beav.  413  ';  Bennett  v.  Lyt- 


ton,  2  Johns.  &  H.  155;  Addams  u.  Fer- 
ick,  26  Beav.  384 ;  Williams  v.  Headland, 
4  Giff.  505;  England  v.  Lord  Tredegar, 
L.  R.  1  Eq.  344,  which  fully  establish  that 
the  executor  will  be  protected. 

(m)  3  Meriv.  547. 

(n)  In  Thomas  a.  Montgomery  (the 
case  of  the  Queensberry  leases),  cited  2 
Bligh  N.  S.  568,  571 ;  3  Meriv.  551,  552, 
it  was  directed  by  Lord  Eldon  C.  that  a 
large  amount  of  assets  should  be  retained 
in  court  to  answer  the  contingent  de- 
mands of  the  lessees  of  leases  made  by 
the  testator  under  a  power.  But  in  that 
case  the  lessees  had  actually  been  attacked 
in  the  court  of  session  in  Scotland ;  and 
the  lord  chancellor,  the  money  being  in 
court,  thought  right  to  retain  the  fund, 
while  the  numerous  difficult  points  of 
Scotch  law  relating  to  the  leases  were 
under  investigation.  1  Bligh  N.  S.  571. 
See  Thomas  v.  Montgomery,  1  Russ.  & 
My.  729.  But  in  Dean  v.  Allen,  ubi  supra, 
the  executors  of  a  lessee  were  held  enti- 
tled to  no  further  indemnity  against  the 
covenants  than  the  personal  indemnity  of 
the  residuary  legatees.  In  Brewer  v.  Po- 
cock,  23  Beav.  310,  it  was  reluctantly  held 
by  Eomilly  M.  R.  that  executors  of  an 
assignee  of  leasehold,  after  an  assignment 
by  them,  were  entitled  to  have  a  fund  set 
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*  The  subject  was  again  considered,  without  anj'  decision  on  the 
express  point,  by  the  highest  authority.  In  Vernon  v.  Egmont,  (o) 
John  James,  Earl  of  Egmont,  being  tenant  for  life  under  a  deed 
of  settlement,  with  a  power  to  lease  under  certain  restrictions, 
granted  leases  not  in  conformity  with  the  power,  and  died,  leav- 
ing by  will  the  residue  of  his  personal  estate  to  his  eldest  son,  the 
next  remainderman  under  the  settlement.  The  son  called  upon 
his  father's  executor  to  pay  the  residue.  The  executor  required 
an  indemnity,  *  against  the  contingent  claims  of  the  lessees  in  case 
of  eviction.  But  the  son  refused  to  give  such  indemnity,  and 
filed  a  bill  against  the  executor  for  an  account,  and  the  payment 
of  the  residue ;  and  Lord  GifEord  M.  R.  decreed  payment  without 
any  indemnity.     But  on  appeal  to  the  house  of  lords,  this  decree 


apart  for  their  indemnity.  But  in  subse- 
quent cases  it  has  been  held  that  such  in- 
demnity is  altogether  unnecessary:  1st, 
because  the  executor  is  sufficiently  pro- 
tected by  the  order  of  the  court  in  an 
administration  suit.  See  ante,  1344,  note 
{I) ;  and  2dly,  because  since  the  passing 
of  Lord  St.  Leonards'  Act  (22  &  23  Vict, 
c.  36,  B.  27)  no  such  protection  is  needed. 
The  effect  of  that  section  is  that  if  the  ex- 
ecutor has  sold  the  leaseholds  and  assigned 
them  to  a  purchaser,  he  may,  without  the 
order  of  the  court,  and  of  his  own  author- 
ity, distribute  the  assets  without  making 
provision  for  future  breach  of  covenant  in 
the  lease,  and  shall  not  be  subject  to  any 
liability.  Dodson  u.  Sammel,  1  Dr.  & 
Sm.  575.  By  that  section  it  is  enacted 
that  "  where  an  executor  or  administrator, 
liable  as  such  to  the  rents,  covenants,  or 
agreements  contained  in  any  lease  or 
agreement  for  a  lease  granted  or  assigned 
to  the  testator  or  intestate  whose  estate  is 
being  administered,  shall  have  satisfied  all 
such  liabilities  under  the  said  lease  or 
agreement  for  a  lease  as  may  have  ac- 
crued, due,  and  been  claimed  up  to  the 
time  of  the  assignment  hereafter  men- 
tioned, and  shall  have  set  apart  a  suflS- 
oient  fund  to  answer  any  future  claim  that 
may  be  made  in  respect  of  any  fixed  and 
ascertained  sum  covenanted  or  agreed  by 
the  lessee,  to  be  laid  out  on  the  property 
demised,  or  agreed    to    be  demised,  al- 


though the  period  for  laying  out  the  same 
may  not  have  arrived,  and  shall  have  as- 
signed the  lease  or  agreement  for  a  lease 
to  a  purchaser  thereof,  he  shall  be  at  lib- 
erty to  distribute  the  residuary  personal 
estate  of  the  deceased  to  and  amongst  the 
parties  entitled  thereto  respectively,  with- 
out appropriating  any  part,  or  any  further 
part  (as  the  case  may  be),  of  the  personal 
estate  of  the  deceased  to  meet  any  future 
liability  under  the  said  lease  or  agreement 
for  a  lease ;  and  the  executor  or  adminis- 
trator so  distributing  the  residuary  estate 
shall  not,  after  having  assigned  the  said 
lease  or  agreement  for  a  lease,  and  having, 
where  necessary,  set  apart  such  sufficient 
fund  as  aforesaid,  be  personally  liable  in 
respect  of  any  subsequent  claim  under  the 
said  lease  or,  agreement  for  a  lease;  but 
nothing  herein  contained  shall  prejudice 
the  right  of  the  lessor,  or  those  claiming 
under  him,  to  follow  the  assets  of  the  de- 
ceased into  the  hands  of  the  person  or 
persons  to  or  amongst  whom  the  said  as- 
sets may  have  been  distributed."  This 
section  has  been  held  to  be  retrospective. 
Smith  V.  Smith,  1  Dr.  &  Sm.  384 ;  In  re 
Green,  2  De  G.,  F.  &  J.  121.  By  section 
28,  similar  provisions  are  made  as  to  the 
liability  of  an  executor  in  respects  of  cov- 
enants in  conveyances  on  chief  rent  or 
rentcharge. 

(o)  1  Bligh  N.  S.  554. 
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was  reversed.  Lord  Lyndhurst  C.  said,  ( p)  that  if  it  were  nec- 
essary to  decide  the  general  principle,  although  he  was  inclined 
to  think  that  the  appellant  had  a  title,  he  should  take  much  time 
for  consideration  ;  but  that  the  case  was  special,  as  the  respondent 
had  the  power  to  confirm  or  to  disturb  the  leases,  and  that  he 
ought  not  to  take  the  fund  out  of  the  hands  of  the  executor,  with- 
out giving  indemnity  against  any  action  which  might  be  brought 
by  the  tenants,  in  case  of  eviction  ;  on  which  special  ground  he 
should  advise  the  house  to  reverse  the  decree ;  and  Lord  Eldon 
observed,  that  the  residue  of  the  personal  estate  was  demanded 
by  the  respondent,  who  had  the  power  to  rescind  the  leases  granted 
by  the  testator  ;  and  if  he  should  do  so,  the  appellant,  as  executor 
of  the  lessor,  would  be  liable  in  damages  to  the  extent  of  the 
assets  received  by  him.  Under  which  circumstances  his  lordship 
was  of  opinion,  that  the  judgment  of  the  house  of  lords  ought  to 
be,  that  the  appellant  should  pay  over  the  residue,  upon  having  in- 
demnity from  the  respondent  against  the  disturbance  of  the  leases. 
And  accordingly  the  lords  declared,  that,  before  the  residue  of  the 
testator's  personal  estate  should  be  paid  to  the  respondent  or  his 
assigns,  the  respondent  ought  either  to  confirm,  or,  in  case  he  was 
unable  to  confirm  by  his  own  act,  to  procure  to  be  confirmed,  the 
leases  granted  by  the  testator  not  in  conformity  with  his  power, 
or  otherwise  give  a  satisfactory  indemnity  to  the  appellant  against 
any  claims  which  might  be  made  against  him  in  respect  of  the 
leases,  and  all  costs,  charges,  damages,  and  expenses  which  the 
appellant  might  incur  or  be  subjected  to  in  respect  thereof,  (jj^ 

*  But  it  has  been  held  that  an  executor,  who  has  assented  un- 
conditionally to  a  specific  bequest  of  the  testator's  leasehold 
estates,  is  not  entitled  to  an  indemnity  out  of  the  testator's  gen- 
eral estate  in  respect  of  his  covenants  contained  in  the  leases,  (r) 

It  may  here  be  mentioned,  that  the  old  practice  of  the  court  of 
chancery  was,  that  the  legatee  should  in  all  cases  give  the  executor 
security  to  refund,  if  debts  should  afterwards  appear,  (s)  But 
the  court  has  now  ceased  to  require  such  security ;  (Jt)  and  there- 
fore in  modern  cases,  creditors  have  been  allowed,  in  courts  of 


(p)  1  Bligh  N.  S.  571.  See  Hickling  v.  Boyer,  3  Mac.  &  G.  635, 

(q)  See,  also,  Fletcher  v.  Stevenson,  3    646. 
Hare,  360.  (s)  Chamberlain  v.  Chamberlain,  1  Ch. 

(r)  Shadbolt  y.  Woodfall,  2  Coll.  30.    Cas.  257  ;  3  My.  &  Cr.  41,  42. 

(t.)     Anon.  1  Atk.  491. 
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equity,  to  follow  assets  in  the  hands  of  legatees,  as  well  as  of  the 
executor,  (u) 

Another  question  arises,  of  great  importance,  and  closely  con- 
Payment  nected  with  the  preceding  inquiry,  viz,  whether,  under 
before*"'^^  any  circumstances,  an  executor  or  administrator  can  be 
debts  of  allowed  payments  made  to  legatees,  or  parties  entitled 
executor      in  distribution,  as  against  creditors  of  whose  claims  he 

has  no  no- 
tice, had  no  notice. 

In  the  case  of  The  Governors  of  the  Chelsea  Water  Works  v. 
Cowper,  (v)  N.  P.  sittings  after  Hilary  term,  1795,  an  action  of 
debt  on  bond  was  brought  against  the  defendant,  as  executor  of 
Sir  G.  Littleton.  Pleas,  1st,  JVon  est  factum;  2d,  Plene  admin- 
istravit.  It  appeared  in  evidence,  that,  in  the  year  1768,  Sir  G. 
Littleton  having  procured  for  a  servant  of  his  the  place  of  col- 
lector under  the  Chelsea  Water  Works  Company,  had  joined  in 
the  present  bond,  as  a  surety  for  his  faithful  accounting,  &c. 
Upon  the  issue  of  plene  administravit,  the  defendant's  counsel 
admitted  that  the  defendant  had  assets  from  Sir  George  Littleton 
sufficient  to  satisfy  the  debt,  but  stated  that,  twenty-two  years 
ago,  he  *  had  paid  over  the  whole  of  Sir  George  Littleton's  prop- 
erty, which  he  had  then  in  his  hands,  to  the  Duke  of  Bridgewater, 
as  residuary  legatee ;  and  that  he  had  now  nothing  remaining  in 
his  hands,  nor  had  he,  till  the  bringing  of  the  present  action,  any 
notice  that  there  was  such  a  claim  as  that  now  made  subsisting 
against  the  estate.  Lord  Kenyon  said  that  he  was  of  opinion, 
that  where  an  executor  or  administrator  has  satisfied  the  debts  and 
legacies  affecting  the  testator's  or  intestate's  estate,  and  paid  over 
the  remainder  to  the  residuary  legatee,  and  has  had  no  notice  of 
any  other  subsisting  demand,  provided  he  had  not  done  it  too  pre- 
cipitately, it  was  a  good  answer  to  an  action  such  as  the  present; 
that  the  statute,  having  directed  that  no  legacies  should  be  claimed 
before  the  end  of  one  year  from  the  intestate's  death,  seemed  to 
have  meant  to  give  that  time  for  creditors  to  the  estate  to  make 
their  claims,  or  at  least  to  give  notice  to  the  executor  or  adminis- 
trator that  there  were  such  claims  subsisting ;  and  that  as,  in 
the  present  case,  the  debt  was  of  such  long  standing,  and  unclaimed 
for  such  a  number  of  years,  and  the  remainder  of  the  estate  paid 

(u)  By  Lord  Hardwicke  in  Hawkins  v.    March  v.  Russell,  3  My.  &  Cr.  42 ;  post, 
Day,  Harg.  MSS.  Ambl.  804,  Blunt's  ed. ;    pt.  iii.  bk.  iii.  ch.  iv.  §  x. 

(v)  1  Esp.  N.  P.  C.  275. 
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over  to  the  residuary  legatee,  he  was  of  opinion  that  it  was  com- 
plete evidence  of  plene  administravit,  in  favor  of  the  executor; 
his  lordship,  however,  added,  that  he  would  reserve  that  point. 

But  in  Norman  v.  Baldry,  («)  on  the  marriage  of  William  Bal- 
dry  with  Ann  Freston,  he,  together  with  Simon  Baldry,  executed 
a  joint  and  several  bond,  dated  the  7th  of  October,  1802,  to  W. 
Lewis,  conditioned  for  the  payment  by  the  heirs,  executors,  or  ad- 
ministrators of  William  Baldry,  within  three  months  after  his 
decease,  of  490Z.  to  Ann  Freston,  in  case  she  should  survive  him  ; 
but  in  case  she  should  die  in  his  lifetime,  then  for  the  payment  by 
him  of  200^.,  within  six  months  after  the  death  of  Ann  Freston, 
to  the  persons  therein  named.  Simon  Baldry  died  in  March, 
1820.  Ann  Baldry  died  in  April,  1831,  leaving  her  husband  her 
surviving.  *  William  Baldry  having  become  insolvent,  the  persons 
entitled  to  the  200?.  under  the  bond,  filed,  in  1832,  a  creditor's 
bill  against  the  executors  of  Simon  Baldry.  The  executors,  in 
their  answer,  said  that  they  had  applied  the  whole  of  Simon  Bal- 
dry's  personal  estate  in  payment  of  his  debts  and  legacies ;  and 
that  they  never  heard  of  the  bond  until  October,  1831.  And  it 
was  argued  on  their  behalf,  on  the  authority  of  The  Governors  of 
the  Chelsea  Water  Works  v.  Cowper,  («/)  that  as  the  plaintiffs  had 
suffered  nine  years  to  elapse,  without  giving  the  executors  any 
notice  of  the  bond,  they  were  not  entitled  to  sue  the  executors. 
But  Sir  L.  Shadwell  V.  C.  said  that  he  had  always  understood  the 
law  to  be,  that  an  executor  who  had  paid  simple  contract  credit- 
ors of  his  testator,  a  bond  being  in  existence,  but  not  payable. 
Ought  to  be  allowed  those  payments ;  (2)  but  that  an  executor 
was  liable,  if  he  had  paid  the  legatees,  notwithstanding  he  had  no 
notice  of  the  bond  ;  and  that  he  was  not  disposed  to  agree  to  what 
was  attributed  to  Lord  Kenyon  in  the  case  cited. 

In  Smith  v.  Day,  (a)  an  action  was  brought  against  executors 
on  a  bond,  which  had  been  given  by  their  testator  to  indemnify 
the  obligee  against  any  claim  that  might  be  made  for  the  rent  of 
some  premises  of  which  he  had  taken  an  assignment.  The  de- 
fendants pleaded  plene  administravit.  And  the  question  upon 
this  plea  was  as  to  certain  parts  of  the  residue  of  the  testator's 
estate,  which  the  executors  had  invested  in  the  funds,  and  on  a 
mortgage  (having  changed  the  security  once  or  twice)  for  the 

(»)  6  Sim.  621.  (s)  See  ante,  102\,  note  (i>). 

ly)  Ante,  1348.  (n)  2  M.  &  W.  684. 
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benefit  of  the  residuary  legatees,  without  notice  of  the  claim  of 
the  plaintiff.  Two  points  arose  with  respect  to  this  question : 
1st.  Whether  the  executors  could  give  in  evidence  any  payment 
of  legacies  under  the  plea  of  'plene  administravit.  2d.  Whether, 
in  this  particular  case,  the  money  still  remaining,  as  it  was  asserted, 
in  their  hands,  they  could  sustain  by  evidence  such  *  a  plea.  Lord 
Abinger,  in  giving  the  judgment  of  the  barons  of  exchequer, 
said  that  there  was  no  occasion  for  the  court  to  pronounce  any 
opinion  upon  the  first  point;  that  there  might  be  difficulty  in 
supporting  this  plea  ;  but  that  there  was  no  necessity  for  _  saying 
anything  about  that,  the  court  being  of  opinion  that  the  assets  in 
question  still  remained  in  the  hands  of  the  defendants  as  execu- 
tors, and  that  they  were  not  considered  to  have  been  so  appor- 
tioned in  satisfaction  of  the  legacies  as  to  bar  the  claim  of  a 
creditor. 

In  KnatchbuU  v.  Fearnhead,  (c~)  Lord  Cottenham  held  that  the 
executors  of  a  deceased  trustee,  having  admitted  the  receipt  of 
assets  which  would  have  been  sufficient  to  answer  a  particular 
breach  of  trust  committed  by  their  testator,  besides  his  other 
debts,  were  chargeable  with  the  loss  occasioned  by  such  breach  of 
trust,  although  they  had  paid  all  his  debts  of  which  they  had  any 
knowledge  out  of  the  assets,  and  had  distributed  the  whole  surplus 
among  his  residuary  legatees  many  years  before,  and  at  a  time 
when  they  had  no  notice  of  the  breach  of  trust,  or  of  any  claim 
in  respect  of  it.  (d') 

In  Hill  V.  Gomme,  (e)  the  executors,  whose  testator  died  in 
1827,  advertised  for  persons  having  claims  or  demands  on  the 
estate  of  their  testator,  and  having  provided  for  all  that  appeared, 
they,  in  1829,  distributed  the  estate  amongst  the  legatees  and  took 
from  them  an  indemnity.  A  demand,  previously  unknown  both 
to  the  claimant  and  the  executors,  was  made  against  the  estate  in 
1836,  and  a  bill  filed  to  enforce  it.  And  Lord  Langdale  M.  R. 
held  that,  if  the  claim  were  valid,  the  executors  were  still  person- 
ally liable  to  the  plaintiff. 

These  authorities  appear  to  demonstrate,  that  the  mere  circum- 
stance of  want  of  notice  of  a  debt  or  claim  against  the  estate  of 
the  deceased  will  not  excuse  an  executor  or  administrator  *  from 

(c)  3  My.  &  Cr.  122.  &  Cr.  30 ;  Taylor  v.  Taylor,  L.  R.  10  Eq. 

(d)  See,  also,  March  v.  Russell,  3  My.    Cas.  477. 

(e)  1  Bear.  540. 
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the  payment  or  satisfaction  of  it,  if  the  assets  were  originally 
sufficient  for  the  purpose,  notwithstanding  that,  in  ignorance  of 
the  existence  of  the  debt  or  claim,  he  has  bond  fide  handed  over 
the  assets  to  legatees  or  parties  entitled  in  distribution.  But  it 
seems  to  have  been  considered,  in  some  cases,  that  lapse  of  time 
may  operate  as  a  waiver  of  the  right  of  the  creditor  or  claimant, 
by  way  of  laches  on  his  part,  so  as  to  preclude  him  from  complain- 
ing of  the  insufficiency  of  the  assets. 

Thus,  in  Davis  v.  Blackwell,  (/)  an  action  of  covenant  was 
brought  against  an  executor,  and  the  breach  assigned  was  the  non- 
repair of  a  house  demised  to  the  testator  by  a  lease  which  expired 
in  December,  1831.  The  testator  died  in  March,  1829.  Probate 
was  taken  out  in  May,  1830  ;  and  this  action  was  commenced  in 
November,  1830.  The  defendant  pleaded  plene  administravit ; 
plene  administravit  before  notice  of  the  covenant ;  plene  adminis- 
travit before  notice  of  breach  of  covenant ;  on  which  pleas  issue 
was  joined.  At  the  trial,  it  appeared  that  the  defendant,  after 
discharging  some  debts,  made  over  the  residue  of  the  assets  to  the 
residuary  legatee  within  six  months  after  the  date  of  the  probate. 
No  notice  had  been  given  to  him  of  the  state  of  the  house  in 
question,  which  had  never  been  occupied  by  the  testator.  A  ver- 
dict having  been  found  for  the  plaintiff,  a  rule  was  afterwards 
obtained  for  a  new  trial,  on  the  ground  that  the  defendant  was 
discharged  by  having  paid  over  all  the  assets  to  the  legatee  before 
notice  of  the  plaintiff 's  claim.  But,  after  argument,  the  court  of 
common  pleas  discharged  the  rule ;  and  Tindal  C.  J.  in  giving 
judgment  said,  "  It  is  not  clear  that  payment  of  legacies  would 
in  any  case  be  an  answer  to  a  demand  of  a  debt ;  for  all  the  text- 
books lay  it  down,  that,  after  the  payment  of  debts,  it  is  the  duty 
of  the  executor  to  pay  legacies,  and  if  he  pays  legacies  first,  he 
does  it  at  his  own  hazard.  I  am  not,  however,  prepared  to  say, 
that  after  such  a  length  of  time  as  elapsed  in  the  case  of  *  The 
Chelsea  Water  Works  Co.  v.  Cowper,  Qg^  the  laches  of  the  cred- 
itor might  not  be  deemed  a  waiver  of  his  right  against  the  execu- 
tor ;  it  is  not  necessary  here  to  decide  that  point ;  it  is  certain, 
however,  that  in  the  case  of  administrators,  the  statute  22  &  23 
Car.  2,  c.  10,  leads  us  to  infer  that  no  payment  of  legacies  would 
be  a  discharge  against  a  claim  of  debt.  By  sect.  8  of  that  stat- 
ute, it  is  enacted,  '  That  no  such  distribution  of  the  goods  of  any 

(/)  9  Bing.  5 ;  S.  C.  2  Moore  &  Sc.  8.  (g)  Ante,  1348. 

[1353] 


1458  OF  THE  PAYMENT   OF  LEGACIES.  [PT.  in.  BK.  III. 

person  dying  intestate  be  made  till  one  year  be  fully  expired  after 
the  intestate's  death  ;  and  that  such  and  every  one  to  whom  any 
distribution  and  share  shall  be  allotted  shall  give  bond,  with  suf- 
ficient sureties,  in  the  said  courts,  that  if  any  debt  or  debts,  truly 
owing  by  the  intestate,  shall  be  afterwards  sued  for  and  recovered, 
or  otherwise  duly  made  to  appear,  then  and  in  every  such  case,  he 
or  she  shall  respectively  refund  and  pay  back  to  the  administrator 
his  or  her  ratable  part  of  that  debt  or  debts,  and  of  the  costs  of 
suit  and  charges  of  the  administrator  by  reason  of  such  debt,  out 
of  the  part  and  share  so  as  aforesaid  allotted  to  him  or  her,  thereby 
to  enable  the  said  administrator  to  pay  and  satisfy  the  said  debt 
or  debts  so  discovered  after  the  distribution  made  as  aforesaid.' 
That  section  leads  to  the  inference  that  payment  of  legacies  would 
not  be  a  bar  in  an  action  against  an  administrator  for  a  debt  due 
from  the  intestate ;  if  it  would  not  in  an  action  against  an  admin- 
istrator, there  is  no  reason  why  it  should  in  an  action  against  an 
executor  ;  for,  though  an  executor  should  not  provide  himself  with 
a  bond  of  indemnity,  as  an  administrator  is  enjoined  to  do,  the 
spiritual  court  would  decree  that  the  legacy  should  be  refunded, 
if  debts  were  afterwards  discovered.  I  will  not  say  that  such  a 
defence  might  not  be  made  if  the  debt  were  claimed  after  a  great 
lapse  of  time ;  but  six  months  does  not  appear  to  me  to  be  a  rea- 
sonable time  for  ascertaining  the  existence  of  debts ;  and  the  lega- 
cies having  therefore  been  paid  prematurely,  this  rule  must  be 
discharged." 

*  Again,  in  Richards  v.  Brown,  (Ii)  the  executor  of  an  executor 
was  sued,  in  the  year  1836,  on  a  promissory  note  given  by  the 
original  testator  in  the  year  1816.  The  defendant  pleaded  that 
he  had  no  assets  of  the  original  testator,  nor  of  the  first  executor. 
The  plaintiff  replied,  that  the  defendant  had  assets  of  the  original 
testator.  It  appeared,  at  the  trial  of  the  issue  joined  hereon,  that 
the  testator  had  paid  interest  regularly  on  the  note  till  his  death, 
in  the  year  1825,  and  that  the  first  executor  continued  to  pay  it 
up  to  the  year  1831.  The  first  executor  died  in  the  year  1832. 
The  original  testator  had  bequeathed  his  household  furniture  to 
the  first  executor  for  life,  and  after  his  death  to  Sarah  Chappie. 
In  July,  1831,  the  plaintiff's  then  attorney  wrote  to  the  defendant 
(who  was  then  attorney  for  the  first  executor),  on  the  subject  of 
the  note,  stating,  that  his  client  did  not  .claim  from  the  first  ex- 

{h)  3  Bing.  N.  S.  493. 
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ecutor  payment  of  the  money  as  executor  of  the  original  testator, 
but  that  it  was  claimed  from  him  individually,  he  having  become 
liable  to  the  debt  from  payment  of  interest  from  time  to  time  to 
the  defendant.  On  the  death  of  the  original  testator,  the  first 
executor  took  possession  of  the  furniture  bequeathed  to  him  for 
life  ;  and  on  his  death,  Sarah  Chappie,  with  the  consent  of  the  de- 
fendant, took  possession  of  the  same  furniture,  which  continued  in 
her  hands  until  the  time  of  action  brought,  and  was  worth  more 
than  the  amount  claimed  on  the  note.  On  these  facts  it  was 
contended  that  the  plaintiff  could  not  recover,  first;  because  he  had, 
by  his  own  laches  and  the  letter  of  his  attorney,  misled  the  de- 
fendant in  his  distribution  of  assets  ;  in  consequence  of  which  he 
had  been  led  to  administer  the  assets  in  a  way  he  would  not  other- 
wise have  done,  by  assenting  to  the  legacy  in  remainder  to  Sarah 
Chappie  ;  and  secondly,  that  the  devastavit,  if  any,  was  committed 
by  the  first  executor,  inasmuch  as  the  taking  possession  of  the 
furniture  bequeathed  to  him  for  life  was  an  assent  by  him  to 
the  residuary  bequest  to  Sarah  Chappie ;  and  so  the  defendant, 
having  no  assets,  was  not  liable.  But  the  *  court  of  common  pleas, 
on  a  special  case,  gave  judgment  for  the  plaintiff.  As  to  the  first 
point,  the  judges  were  of  opinion  that  the  letter  in  question, 
although  on  the  particular  occasion  it  made  claim  on  the  first 
executor  because  he  had  recognized  the  debt  by  payment  of  in- 
terest, did  not  renounce  the  right  to  claim  against  the  assets  of 
the  original  testator,  and  contained  nothing  incompatible  with  an 
intention  to  resort  to  that  right,  if  the  claim  against  the  first  ex- 
ecutor, in  his  personal  capacity,  should  be  unavailing  ;  and  as  to 
the  supposed  laches,  an  answer  was  afforded  by  the  demand  and 
receipt  of  interest  on  the  debt  during  the  whole  period  of  the 
first  executor's  life.  It  was  admitted,  however,  by  Tindal  C. 
J.  that  if,  in  the  distribution  of  assets,  a  creditor  does  mislead 
an  executor,  either  by  laches  or  express  authority,  so  as  thereby 
to  induce  the  executor  to  pursue  a  course  he  would  not  otherwise 
have  pursued,  the  creditor  is  precluded  from  complaining  of  an 
insufficiency  of  assets ;  (i)  but  on  the  facts  of  the  present  case,  his 
lordship  thought  the  defendant  was  not  within  the  reach  of  that 
principle.  As  to  the  second  point,  the  court  was  of  opinion  that 
it  did  not  appear  that  the  first  executor  had  been  guilty  of  any 
devastavit ;  inasmuch  as  his  taking  possession  of  the  furniture  was, 

(i)  See  accord.  Stroud  v.  Stroud,  7  M.  &  Gr.  417,  421. 
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under  the  circumstances,  no  assent  to  the  bequest  over  to  Sarah 

Chappie,  (y) 

And  now  by  stat.  22  &  23  Vict.  c.  35,  s.  29,  "  where  an  executor 
or  administrator  shall  have  given  such  or  the  like  notices 
as  in  the  opinion  of  the  court  in  which  such  executor  or 
administrator  is  sought  to  be  charged  would  have  been 
given  by  the  court  of  chancery  in  an  administration  suit 
for  creditors  and  others  to  send  in  to  the  executor  or  ad- 
ministrator their  claims  against  the  estate  of  the  testa- 


22&23 
Vict.  0.  35, 
d.  29; 
After  no- 
tice to  send 
in  claims, 
&c. 

executor 
not  to  be 
liable  for 

debts,  after   tor  or  intestate,  (Jc)  such  executor  or  administrator  shall, 

distribu-  .^   ^  ,    ,        .  n  •       i  -i  • 

tion  of  the  at  the  *  expiration  of  the  time  named  in  the  said  notices, 
which  he  Or  the  last  of  the  said  notices,  for  sending  in  such  claims, 
thra°no-  ^®  ^*  liberty  to  distribute  the  assets  of  the  testator  or  in- 
''<'^-  testate,  or  any  part  thereof,  amongst  the  parties  entitled 

thereto,  having  regard  to  the  claims  of  which  such  executor  or 
administrator  has  then  notice,  and  shall  not  be  liable  for  the 
assets,  or  any  part  thereof,  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  shall  not  have  had  notice 
at  the  time  of  distribution  of  the  said  assets,  or  a  part  thereof,  as 
the  ease  may  be ;  but  nothing  in  the  present  act  contained  shall 
prejudice  the  right  of  any  creditor  or  claimant  to  follow  the  assets, 
or  any  part  thereof,  into  the  hands  of  the  person  or  persons 
who  may  have  received  the  same  respectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider  how 
How  far  a  far  the  laches  of  the  creditor  may  affect  his  priority  over 
legatees,  where  there  is  a  suit  for  the  administration  of 
testator's  assets.  Although  the  language  of  the  decree, 
where  an  account  of  debts  is  directed,  is,  that  those  who 
do  not  come  in  shall  be  excluded  from  the  benefit  of  that 
decree  ;  yet  the  course  is,  to  permit  a  creditor,  he  pay- 
sets,  ^jjg  ^]jg  costs  of  the  proceedings,  to  prove  his  debt,  as 
long  as  there  happens  to  be  a  residuary  fund  in  court,  or  in  the 
hands  of  the  executor,  and  to  pay  him  out  of  that  residue.  (J)     If 


creditor's 
priority 
over  lega- 
tees may 
be  barred 
in  a  suit 
for  the  ad- 
ministra- 
tion of  as- 


(j)  See  post,  pt.  III.  bk.  iii.  ch.  it. 

§  I"- 

(Ic)  See  Clegg  v.  Rowland,  L.  E.  3  Eq. 
Cas.  368.  The  executors  of  a  testator) 
whose  estate  was  liable  to  replace  trust 
money  in  consequence  of  a  breach  of  trust, 
having  only  issued  notices  for  claims 
against  the  testator's  estate,  to  be  sent  in 
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within  three  weeks,  by  advertisements  in 
local  newspapers  in  the  neighborhood 
where  the  testator  resided,  and  not  in  the 
London  Gazette,  were  held  by  Lord  Rom- 
illy  M.  R.  not  to  be  protected  from  lia- 
bility under  the  above  section.  Wood  v. 
Weightman,  L.  R.  13  Eq.  Cas.  434. 
(/)  By  Lord  Eldon  in  Gillespie  v.  Alex- 
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a  creditor  *  does  not  come  in  till  after  the  executor  has  paid  away 
the  residue,  he  is  not  without  remedy,  though  he  is  barred  from 
the  benefit  of  that  decree.  If  he  chooses  to  sue  the  legatees  and 
bring  back  the  fund,  he  may  do  so  ;  (m)  but  he  cannot  affect  the 
legatees,  except  by  suit ;  and  he  cannot  affect  the  executor  at 
all.  (n) 

A  point  of  considerable  diflBculty  arises,  if  a  creditor  does  not 
come  in  until  some  individual  legatees  have  received  their  legacies 
in  full  under  the  sanction  of  the  court,  and  there  are  left  in  court 
certain  funds  which  have  been  directed  to  be  appropriated  to  other 
individual  legatees,  who  have  not  been  paid.  The  question  then 
is,  whether  a  creditor,  so  coming  in,  is  to  be  paid  his  whole  debt 
by  the  unpaid  legatees ;  or  whether  the  rule  is  not,  that  he  should 
take  from  them  such  a  proportion  only  of  his  debt  as  would  have 
been  borne  by  them  if  he  had  applied  before  the  other  legacies 
were  paid,  and  that  he  should  be  left  to  recover  the  residue  of  it 
against  the  paid  legatees.  In  the  case  of  Gillespie  v.  Alexan- 
der (o)  (which  was  a  suit  for  the  administration  of  a  testator's 
assets),  after  a  decree  on  further  directions  had  sanctioned  pay- 
ments made  by  the  executor  in  discharge  of  legacies,  arid  had 
directed  the  fund  in  court  to  be  apportioned  among  the  other  leg- 
atees, a  creditor  obtained  permission  to  prove  his  debt.  The  mas- 
ter subsequently  reported  a  debt  to  be  due  to  him ;  but  in  the 
mean  time  the  fund  had  been  apportioned,  and  part  of  it  had  been 
paid  over,  while  the  remainder  had  been  carried  to  the  account  of 
particular  legatees,  who  were  infants.  And  Lord  Eldon  held  that 
the  creditor  was  entitled  to  receive  *  out  of  the  funds  of  the  lega- 
tees so  remaining  in  court,  not  the  whole  of  the  debt,  but  only 
part  of  it,  bearing  the  same  proportion  to  the  whole  as  the  lega- 

ander,  3  Euss.   136  ;  March  v.  Eussell,  3  x. ;  David  v.  Frowd,  1  My.  &  K.  209,  210  ; 

My.  &  Cr.  41 ;  Hartwell  v.  Colman,  16  Sawyer  v.  Birchmore,  1  Keen,  401 ;  2  My. 

Beav.  140.     See  the  observation  of  Lord  &   Cr.  611 ;  March  v.  Eussell,  3  My.  & 

Lyndhurst  in  Vernon  v.  Egmont,  1  Bligh  Cr.   31 ;  Underwood  v.  Hatton,   5  Beav. 

N.  S.  570.     It  should  seem  that,  after  re-  36. 

port  settled,  though  not  signed,  in  a  credi-        (n)  3  Russ.  136,  137  ;  1  My.  &  K.  209, 

tor's  suit,  a  creditor  cannot  be  let  in  to  217;  1   Keen,  401;  2  My.  &  Cr.  611  ;  5 

prove  his  debt  without  a  special  applica-  Beav.  36;    Scale  v.  Buller,  2   Giff.  312. 

tion  to  the  court ;  and  he  must  submit  to  The  creditor  has,  it  should  seem,  under 

be  visited  with  costs  and  pay  the  usual  such  circumstances,  lost  his  legal  title  by 

penalty  for  default.    Parker  u.  Morley,  3  the  administration  of  the  court  of  equity, 

Y.  &  Coll.  720.    But  see  Lee  v.  Flood,  2  and  his  only  remedy  is  in  that  court.    1 

Sm.  &  G.  250.  My.  &  K.  210. 
(m)  ^wpost,  pt.  III.  bk.  III.  ch.  iv.  §        (o)  3  Euss.  130. 
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cies  given  to  those  legatees  bore  to  the  whole  amount  of  the 
legacies  given  by  the  will ;  and  that  he  must  seek  the  payment  of 
the  rest  of  his  debt,  in  proper  proportions,  amongst  those  legatees 
who  had  been  actually  paid.  ( jo) 

Accordingly,  in  Greig  v.  Somerville,  (g')  in  a  suit  instituted  in 
1814,  to  administer  the  personal  estate  of  an  intestate  who  died 
in  1807,  the  master  reported  that  no  debts  had  been  proved  ;  and 
by  the  decree  on  further  directions,  in  1817,  the  whole  of  the  res- 
idue was  apportioned  and  distributed ;  but  as  the  plaintiff  was 
then  an  infant,  his  share,  amounting  to  four  ninths  of  the  fund, 
was  retained,  and  carried  to  his  separate  account.  In  1825,  a  for- 
eign prince,  claiming  to  be  a  creditor  of  the  intestate,  petitioned 
for  leave  to  prove  his  debt  against  the  sum  remaining  in  court ; 
and  the  plaintiff,  coming  of  age  soon  after,  applied  to  have  that 
sum  paid  out.  And  Lord  Lyndhurst  held  that  the  creditor  was 
not  precluded  by  the  previous  proceedings,  or  the  lapse  of  time, 
from  tendering  such  proof  before  the  master  ;  but  that  every  de- 
fence should  be  allowed  there,  which  would  have  been  competent 
upon  a  new  bill ;  that  the  debt,  if  established,  must  be  restricted, 
as  against  the  fund  in  court,  to  that  proportion  which  the  plain- 
tiff's share  bore  to  the  whole  amount  distributed ;  and  therefore, 
that  after  reserving  a  sum  equal  to  four  ninths  of  the  claim,  the 
residue  of  the  fund  ought  to  be  paid  out  to  the  plaintiff,  (j) 

*  SECTION  11. 

Of  the  Abatement  of  Legacies. 

In  case  of         J.  ^g  to  the  abatement  of  general  legacies.     In  case 

deficiency  . 

of  assets,     the  assets  be  sufficient  to  answer  the  debts  and  specific 

legatees       legacies,  but  not  the  general  legacies,  the  latter  are  sub- 
must  abate    •,,        -i,  i.    /■  t\ 
before  spe-  ]ect  to  abatement,  (r^) 

cific :  -jjjjg  abatement  must  take  place  among  all  the  general 

(p)  See  David  v.  Frowd,  1   My.  &  K.        (ri)  [Colt  J.  in  Towle  v.  Swasey,  106 

210,  accord,  by  Sir  J.  Leach  M.  R.    But  Mass.  100,  104;  Humes  v.  Wood,  8  Pick, 

the  rule  applied  in  Gillespie  w.  Alexander  478;  Wallace  v.  Wallace,  23  N.  H.  155; 

is  not  applicable  where  the  estate  has  not  Knecht's  Appeal,  71  Penn.  St.  333;  Mol- 

heen  administered  by  the  court.   Davis  v.  Ian  v.  Griffith,  3  Paige,  402 ;  Jett  v.  Bet- 

Nicholson,  2  De  G.  &  J.  693.  nard,  3  Call,  U.    In  the  absence  of  any 

{q)  1  Uuss.  &  My.  338.  express  direction  in  the  will  giving  a  pri- 

(r)  See,  also,  Cattell  v.  Simons,  8  Beav.  ority  of  payment  of  a  particular  legacy, 

243.  any  deficiency  of  assets  is  to  be  charged  in 
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legatees  in  equal  proportions,  (s)  And  the  executor  has  no  power 
to  give  himself  a  preference  in  regard  to  his  own  legacy,  as  he  has 
in  the  instance  of  his  own  debt.  (iC) 

Generally  speaking,  nothing  shall,  in  such  cases,  be  abated  from 
the  specific  legacies,  (u)  But  it  the  testator  bequeaths  specific 
legacies,  and  also  general  pecuniary  legacies,  and  directs  by  his 
will  that  such  pecuniary  legacies  shall  come  out  of  all  his  personal 
estate,  or  words  tantamount ;  then,  if  there  be  no  other  personal 
estate  than  the  specific  legacies,  they  must  be  intended  to  be  sub- 
ject to  those  which  are  pecuniary ;  otherwise,  the  words  of  the 
bequest  to  the  pecuniary  legatees  would  be  nugatory,  {x) 

It  must  here  be  observed,  that  a  residuary  legatee  has  no  right 
to  call  upon  particular  general  legatees  to  abate.     The   butaresid- 
whole  personal  estate  not  specifically  bequeathed  must    te?cannot 
be  exhausted  before  those  legatees  can  be  obliged  to  con-   "hem'to 
tribute  anything  out  of  their  bequests,  (if)  abate.^__^ 

*  So  if  there  is  a  simple  bequest  of  an  annuity,  there  is  no 
doubt  but  that,  however  great  or  small  the  income  of  the  testa- 
tor's property  may  be,  the  annuity  must  be  paid  in  full  to  the  last 
farthing  of  the  property,  (z)  But  the  provisions  of  the  will  as 
to  the  payment  of  the  annuity  may  be  such  as  to  show  an  inten- 
tion, on  the  part  of  the  testator,  that  the  annuity  shall  only  come 
out  of  the  income  of  the  fund  or  estate,  and  not  out  of  the  corpus 
or  capital.  The  general  rule  is,  that  if  there  be  a  clear  gift  of  a 
life  interest  and  a  reversion,  and  the  estate  proves  insufficient, 
each  party,  the  tenant  for  life  and  the  reversioner,  must  bear  the 
loss  in  proportion  to  his  interest.     But  if  there  is  a  gift  of  an  an- 

the    following    order:    1.  Residuary  leg-        (u)  Treat.  Eq.  bk.  4,  pt.  1,  ch.  2,  s.  5; 

acies.    2.  General  legacies.    3.  Legacies  Clifton  v.  Burt,  1  P.  Wms.  679 ;   2  Bl. 

given  for  a  valuable  consideration,  or  for  Com.  513  ;  Toller,  339. 
the  relinquishment  of  dower  or  some  right        fx)  Sayer  v.  Sayer,  Free.  Chanc.  393  ; 

or  interest,    i.     Specific  and  demonstra-  Treat.    Eq.   bk.  4,    pt.   1,  ch.  2,   s.   5 ; 

tive  legacies.    Redf.  Sur.  Prac.  331.  See  [Whiter.  Green,  1  Ired.  Ch.  45;  Pierre- 

Cryder's  Appeal,  11  Penn.  St.  72.]  pont  v.  Edwards,  25  N.  Y.  128;  Gallego 

(s)  Treat.  Eq.  bk.  4,  pt.  1,  ch.  2,  s.  5.  v.  Attorney  General,  3  Leigh,  450.] 
With  regard  to  general  legacies  of  stock,        (y)  Purse  v.  Snaplin,  1  Atk.  418  ;  Fon- 

the  abatement  will  be  regulated  by  the  nereau  o.  Poyntz,   1    Bro.  C.  C.  478 ;   1 

value  of  stock  at  the  end  of  one  year  next  Rop.  Leg.  355,  3d  ed.    See  Harley  v.  Moon, 

after  the  testator's  death.    Blackshaw  v.  1  Dr.  &  Sm.  623  ;  Baker  v.  Farmer, L.  R. 

Rogers,  cited  per  curiam,   in   Simmons  v.  3  Ch.  App.  537. 

Vallance,  4  Bro.  C.  C.  349 ;    Auther  o.        (z)  3  De  G.,  M.  &  G.  996,   by  Knight 

Auther,  13  Sim.  440,  per  Shadwell  V.  C.  Bruce  V.  C. 

(t)  Toller,  347. 
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nuity,  and  a  residuary  gift,  the  annuity  takes  precedence,  and  the 
whole  loss  falls  on  the  residuary  legatee,  (a) 

In  Farmer  v.  Mills,  (6)  a  testator,  by  his  will,  bequeathed  cer- 
tain annuities,  and  directed  that  sums  set  apart  to  secure  them, 
should,  as  the  annuitant  died,  sink  into  the  residue  of  his  personal 
estate.  By  a  codicil  to  his  will,  he  stated,  that  in  case  his  prop- 
erty would  not  provide  an  income  equal  to  the  annuities,  they 
should  be  ratably  reduced.  His  estate  was  deficient,  and  the  an- 
nuities were  ratably  reduced.  And  it  was  held  by  Sir  John 
Leach  M.  R.  that  upon  *  the  death  of  any  annuitant,  the  sum,  set 
apart  to  secure  the  reduced  annuity,  would  belong  to  the  residuary 
legatees,  and  was  not  to  be  applied  to  increase  the  reduced  annui- 
ties to  the  amount  given  by  the  will.  His  honor,  however,  ob- 
served, that  if  the  case  had  rested  upon  the  will,  the  residuary 
legatees  could  have  taken  no  benefit  until  the  annuities  were  fully 
provided  for.  (c) 


(a)  3  De  G.,  M.  &  G.  995,  by  Lord  Jus- 
tice Turner;  infra,  note  (c).  On  the 
question  whether  an  annuity  is  payable 
out  of  the  corpus  or  capital  of  the  testator's 
estate,  see,  further.  Miller  v.  Huddlestone, 
17  Sim.  71 ;  3  Mac.  &  G.  513 ;  Wright  v. 
Callender,  2  De  G.,  M.  &  G.  652  ;  Haynes 
u.  Haynes,  3  De  G.,M.  &  G.  590;  Croly  u. 
Weld,  3  De  G.,  M.  &  G.  993  ;  Bague  v. 
Dumergue,  10  Hare,  462;  Miner  v.  Bald- 
win, 1  Sm.  &  G.  522 ;  Hindle  v.  Taylor, 
20  Beav.  109  ;  Mills  v.  Drewett,  20  Bear. 
636 ;  Earle  v.  Bellingham,  24  Beav.  445  ; 
Baker  v.  Baker,  20  Beav.  548 ;  7  De  G., 
M.  &  G.  681  ;  reversed  in  the  house  of 
lords,  6  H.  L.  Gas.  616;  Stelfox  v.  Sug- 
den,  Johns.  234 ;  Perkins  v.  Cooke,  2 
Johns.  &  H.  393  ;  Hickman  v.  Upsall,  2 
Giff.  124 ;  Addecott  v.  Addecott,  29  Beav. 
460 ;  Howarth  v.  Rothwell,  30  Beav.  516  ; 
Bright  V.  Larcher,  3  De  G.  &  J.  148;  Up- 
ton V.  Tanner,  1  Dr.  &  Sim.  594 ;  Phil- 
lips V.  Gutteridge,  32  L.  J.  Ch.  1 ;  Birch 
V.  Sherratt,  L.  E.  2  Ch.  App.  644 ;  Booth 
V.  Coulton,  L.  R.  5  Ch.  App.  684.  [In 
Stephens  v.  Milnor,  9  C.  E.  Green,  358,  it 
was  held  that  a  bequest  of  "  an  annuity  or 
yearly  sum  of  $200,  to  be  paid  yearly  and 
every  year,  for  fifteen  years  from  and  after 
my  decease,"  is  an  annuity  for  years,  and 
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to  be  paid  out  of  the  income  under  the  di- 
rections of  the  will ;  but  a  bequest  of  "  the 
sum  of  $500,  payable  in  sums  of  $100 
yearly,"  is  not  an  annuity,  and  is  to  be 
paid  out  of  the  estate.] 

(6)  4  Buss.  86. 

(c)  In  Scott  V.  Salmond,  1  My.  &  K. 
363,  a  teyator  gave  several  life  annuities 
charged  upon  a  particular  fund,  the  in- 
come of  which  he  considered  to  be  equal 
to  them  in  value ;  and  he  gave  the  fund 
itself  over  to  another  person  for  life,  upon 
the  respective  deaths  of  the  annuitants. 
The  fund  having  proved  deficient,  and  the 
annuitants  having  suffered  a  proportional 
abatement,  it  was  held  by  Sir  J.  Leach  M. 
K.,  and  afterwards  by  Lord  Brougham,  on 
appeal,  that  on  the  death  of  one  of  them, 
the  income  from  the  fund  released  by  the 
falling  in  of  her  annuity  went  over  to  the 
tenant  for  life,  and  was  not  applicable  to 
make  good  the  deficiency  of  the  continuing 
annuities.  See,  also,  Page  v.  Leapingwell 
18  Ves.  463 ;  Att.  Gen.  a.  Poulden,  3  Hare, 
555  ;  Re  Mackenzie's  Settlement,  32  Beav, 
253  ;  Miller  v.  Huddlestone,  L.  E.  6  Eq. 
Cas.  65  ;  In  re  Lyne's  Estate,  L.  R.  8  Eq, 
Cas.  482.  See,  also,  Wright  v.  Weston, 
26  Beav.  429.  But  where  a  testator,  hav- 
ing a  power  of  appointment  by  will  over 


CH.  IV.  §  II.]  OF  ABATEMENT.  1465 

In  Arnold  v.  Arnold,  (c^)  a  testator  desired  that  A.,  B.,  and  C. 
might  each  enjoy,  during  life,  the  interest  of  800Z.  sterling,  the 
principal  to  devolve  eventually  to  his  residuary  legatees.  He  di- 
rected the  residue  of  his  property  to  be  divided  into  three  equal 
parts,  one  part  to  each  of  his  brothers  and  his  sister ;  and  if  his 
brothers  and  sister  should  not  survive  him,  or  have  legal  issue 
living  at  the  testator's  death,  then  their  shares  to  devolve  in  equal 
proportions  to  the  survivors,  as  well  as  the  shares  that  might  have 
been  devised  to  their  issue.  The  testator's  estate  was  not  suffi- 
cient *  to  pay  the  legacies  in  full.  And  Sir  C.  Pepys  M.  R.  held, 
that  upon  the  death  of  one  of  the  tenants  for  life  an  apportion- 
ment of  the  legacy  of  800^.,  set  apart  to  answer  her  life  interest, 
fell  into  the  residue,  and  was  not  given  over  to  the  residuary  lega- 
tees in  their  individual  character;  and  that  the  surviving  tenants 
for  life  were  entitled  to  have  the  deficiencies  in  their  annuities 
satisfied  out  of  the  released  fund.  And  his  honor  observed,  on 
Farmer  v.  Mills  (e)  being  cited,  that  in  that  case  the  testator's 
codicil  expressly  provided  that  the  annuities  should  be  ratably  re- 
duced ;  and  that  but  for  that  codicil  the  residuary  legatees  could 
have  taken  no  benefit  until  the  annuities  were  fully  paid. 

A  point  of  considerable  difficulty  arises  in  cases  where  there  are 
pecuniary  legatees  and  a  residuary  legatee,  and  hy  reason  of  the 
devastavit  of  the  executor  the  estate  becomes  insufficient  to  pay 
all  the  pecuniary  legacies.  The  question  then  is,  whether,  there 
being  at  the  testator's  death  a  residue  of  a  certain  sum,  the  residu- 
ary legatee  is  not  entitled  to  rank  as  a  legatee  of  that  sum. 

In  Dyose  v.  Dyose,  (/)  Lord  Cowper,  in  the  instance  of  de- 
ficiency by  a  devastavit,  held  that  he  was  bound  to  consider  the 
residuary  legatee  as  entitled  to  something,  if  the  state  of  the  assets 
at  the  death  of  the  testator  left  a  residue  ;  and  that  the  wreck  of 
the  estate,  which  could  be  recovered  after  the  devastavit,  was 
divisible,  not  among  the  pecuniary  legatees  alone,  but  among  all 
the  legatees  according  to  the  proportion  of  their  legacies,  and  al- 

a  sum  of  stock,  bequeathed  two  sunis  of  tees  were  not  liable  to  abate  proportionally, 

5,000Z.  and  500/.  sterling  thereout  to  A.  but  that  the   residuary   gift   failed   alto- 

and  B.,  and  the  residue  to  his  son ;  and  gether.     Petre  v.  Petre,   14  Beav.   971. 

the  stock  became  in  equity  liable  to  his  See,  also,  Harley  v.  Moon,  1  Dr.  &  Sm. 

debts,  and  by  payment  thereof,  and  of  the  623. 

costs  of  the  suit,  the  fund  became  less  than  (d)  2  My.  &  K.  374. 

5,500/.  sterling,  it  was  held  by  Eomilly  M.  (c)  Ante,  1360. 

B.  that  the  pecuniary  and  residuary  lega-  (/)  1  P.  Wms.  305. 
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lowing  the  residuary  legatee  to  claim  as  a  legatee  of  the  amount 
of  the  residue  as  it  stood  at  the  death  of  the  testator. 

But  this  decision  came  under  the  consideration  of  Lord  Thur- 
low,  in  the  cases  of  Fonereau  v.  Poyntz,  (^)  and  Humphreys  v. 
Humphreys ;  (A)  on  both  which  occasions  his  lordship  condemned 
the  doctrine  of  it.  And  this  condemnation  *  was  approved  by 
Sir  William  Grant  in  Page  v.  Leapingwell.  (i) 

On  the  other  hand,  in  Ex  parte  Chadwin,  (y )  Lord  Eldon, 
after  reviewing  all  the  preceding  authorities,  seems  to  consider  the 
question  as  unsettled ;  and  his  decree  in  that  case  may,  perhaps, 
be  considered  as  in  some  measure  confirmatory  of  Dyose  v.  Dyose, 
though  certainly  on  a  totally  different  principle. 

The  case  alluded  to.  Ex  parte  Chadwin,  (Jc)  is  an  authority  to 
show  that  a  legatee,  entitled  to  a  priority,  may  have  so  dealt,  in 
respect  to  his  legacy,  with  an  executor  guilty  of  a  devastavit,  as 
to  lose  all  priority,  and  to  render  it  just,  that  the  estate  should  be 
divided  as  if  no  devastavit  had  taken  place.  There  the  testator 
directed  his  trustees  and  executors,  after  sale  of  his  estates  to 
stand  possessed  of  the  money  arising  from  the  sales,  upon  trust, 
in  the  first  place,  to  invest  400Z.  in  trust  for  his  wife  for  life  in 
bar  of  dower,  and  after  her  death  for  W.  C,  and  upon  further 
trust,  out  of  the  residue  of  the  money,  to  invest  400L  in  trust  for 
J.  K.  for  life,  and  after  his  death  for  his  children ;  and  upon  fur- 
ther trust,  to  pay  other  sums  to  persons  named ;  and  he  bequeathed 
the  residue  of  his  estate  to  W.  C.  The  only  acting  executor 
made  no  investment  on  the  trust  of  the  will,  but  paid  interest  on 
the  two  sums  of  400Z.  to  the  respective  legatees,  and  applied  the 
assets  to  his  own  use,  and  afterwards  became  bankrupt.  Lord 
Eldon  was  of  opinion,  that,  by  so  dealing  with  the  executor,  these 
two  legatees  had  made  him  their  debtor  for  their  legacies  respect- 
ively. And  upon  that  ground  his  lordship  decreed  that  the  divi- 
deinds  payable  upon  the  whole  sum  proved  under  the  commission 
against  the  executor  in  respect  of  the  testator's  estate  should  be 
divided  among  the  pecuniary  and  the  residuary  legatees,  in  the 
proportion  of  the  amount  of  their  legacies,  and  of  the  residue,  as 
it  was  computed  at  the  death  of  the  intestate,  with  interest  on 
each. 

(g)  1  Bro.  C.  C.  478.  (j)  3  Swanst.  387. 

(A)  2  Cox,  186.  (k)  3  Swanst.  380. 

(0  18  Ves.  466. 
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*  In  Willmott  v.  Jenkins,  (T)  an  executor,  who  was  also  trustee, 
divided  the  assets.  He  paid  to  the  adult  legatees  their  shares, 
and  invested  the  shares  of  the  infants  in  his  own  name,  but  he 
executed  no  declaration  of  trust  thereof.  He  afterwards  applied 
these  sums  to  his  own  use.  Further  assets  having  unexpectedly- 
fallen  in,  Lord  Langdale  M.  R.  held  that  they  ought,  in  the  first 
place,  to  be  applied  in  making  good  the  infants'  legacies.  And 
the  learned  judge  said  that  if  an  executor  makes  payments  to  a 
legatee  in  person,  or  to  a  trustee  for  a  legatee,  or  makes  such  ap- 
propriation as  is  equivalent  to  payment,  the  other  persons  entitled 
under  the  will  are  not  to  be  called  on  to  contribute  for  any  loss 
which  may  afterwards  happen  to  the  fund  so  paid  or  appro- 
priated ;  (to)  but  that  if  there  be  no  payment,  and  no  appropria- 
tion equivalent  to  payment,  his  lordship  did  not  see  why,  if  any- 
thing afterwards  comes  to  the  hands  of  the  executors,  it  should 
not  be  applied  in  discharge  of  the  legacies  of  the  unpaid  lega- 
tees, (n) 

The  general  rule  is,  that,  among  legacies  in  their  nature  gen- 
eral (according  to  the  distinctions  attempted  to  be  pointed   priority 
out  in  a  previous  chapter),  there  is  no  preference   of   among 

■■^  r       y  r  ^  general 

payment ;  they  shall  all  abate  together,  and  proportion-    legatees,  of 

!!•  I*         1    ft    •  {•  *    p       1  n      purcii3.S6rs 

ally,  m  case  of  a  deficiency  of  assets  to  satisfy  them  all.  overvoiun- 
But  this  must  be  understood  only  as  among  legatees 
who  are  all  volunteers ;  QnP)  for  if  there  be  any  valuable  consid- 
eration for  the  testamentary  gift,  as  where  a  general  legacy  is 
given  in  consideration  of  a  debt  owing  to  the  legatee,  or  of  the 
relinquishment  of  any  right  or  interest,  as  of  her  dower  by  a 
widow,  (o)  such  legacy  will  be  entitled  to  a  preference  of  payment 


(I)  1  Beav.  401.  Mass.  100,  105;  Shepard  v.  Guernsey,  9 

(m)  See  Morris  v.  Livie,  1  Y.  &  Coll.  Paige.  357.] 
C.  C.  380;  post,  pt.  III.   bk.  iii.   c.   IV.         (o)  Barridge  w.  Bradyl,  1  P.Wms.  127 ; 

§  IV.  Blower  v.  Morret,  2  Ves.  sen.  420 ;  Da- 

(n)  See,  also,  Baker  v.  Farmer,  L.  R.  4  venhillu.  Fletcher,  Ambl.  244  ;  Noreott  v. 

Eq.  Cas.  382.  Gordon,  14  Sim.  258.     [It  makes  no  dif- 

(«!)  [As  between  legacies  which  are  in  ference  that  the  will  is  made  before  mar- 

their  nature  mere  bounties,  the  presump-  riage,  if  made  in  recognized  contemplation 

tionofintended  equality  will  prevail,  unless  ofit.    Towle  v.  Swasey,  106  Mass.  100.] 

there  is  unequivocal  evidence  to  the  con-  But  such  a  legacy  has  no  priority,  where 

trary;  and  no  priority  will  be  allowed  the  testator  leaves  no  real  estate  out  of 

where  the  expressions  of  the  will  are  am-  which  the  widow  is  dowable.     Acey   v. 

biguous.    Colt  J.  in  Towle  u.  Swasey,  106  Simpson,  5  Beav.  35;  [Roper  y.  Koper,  3 

Ch.  Div.  714.] 
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over  the  *  other  general  legacies,  which  are  mere  bounties ;  (jo) 
and  it  should  seem  that  the  preference  will  be  allowed,  though  the 
bequest  should  exceed  the  value  of  the  right  or  interest  relin- 
quished by  the  legatee,  (g')  But  it  is  requisite  that  the  right  or 
interest  should  be  subsisting  at  the  testator's  death,  (r) 

In  Heath  v.  Dendy,  (s)  the  testator,  having  by  a  post-nuptial 
settlement  made  certain  provisions  for  his  wife,  which  were  ex- 
pressed to  be  in  bar  of  dower,  bequeathed  to  her  specific  legacies, 
and  also  a  general  legacy,  adding,  that  what  he  had  so  given  her, 
together  with  the  provision  made  for  her  by  the  settlement, 
should  be  in  lieu  of  any  dower  which  she  might  claim.  The  as- 
sets proved  insufficient  for  the  payment  of  the  legacies  in  full. 
And  Lord  GifEord  M.  R.  held  that  the  wife  was  entitled  to  pri- 
ority over  the  other  legatees,  and  that  the  legacy  given  to  her 
ought  not  to  abate  proportionally  with  the  other  legacies.  His 
lordship,  in  giving  judgment,  observed,  that  if,  at  the  death  of  the 
testator,  his  widow  had  not  been  entitled  to  dower,  then,  accord- 
ing to  the  principle  of  the  previous  authorities,  she  could  not  have 
claimed  any  priority.  But  at  his  death  her  right  to  dover  was 
in  full  force  ;  and  she  was  to  release  her  dower,  not  merely  for  the 
provision  which  the  settlement  made,  but  for  that  provision  taken 
in  conjunction  with  the  legacy.  It  was  not  material  whether  the 
sum  bequeathed  was  or  was  not  the  whole  of  the  consideration 
for  the  release  of  the  dower.  If  it  was  only  part  of  the  consid- 
eration, she  was  nevertheless  a  purchaser  of  the  sum,  and  was  en- 
titled to  priority  over  the  other  legatees,  (t) 

{p)  Treat.  Eq.  bk.  4,  pt.  1,  c.  2,  s.  5;  ficiary  in  marshalling  the  assets.    Colt  J. 
[Towle  V.   Swasey,  106  Mass.  100;  Pol-  in  Towle  w.  Swasey,  106  Mass.  105;  Clay- 
lard  V.  Pollard,  1  Allen,  490 ;  Hubbard  u.  ton  v.  Akin,  38  Geo.  320.    But  a  legacy 
Hubbard,  6  Met.  60 ;  Wood  v.  Vanden-  of  this  character  has  no  preference  over  a 
bnrgh,  6  Paige,  277 ;  Williamson  v.  Wil-  specific  legacy.      Towle  v.   Swasey,   106 
liamson,  6  Paige,  298 ;  Isenhart  v.  Brown,  Mass.  106.] 
1  Edw.  Ch.  411 ;  Loocock  v.  Clarkson,  1         (5)  Ambl.  244. 
Desaus.  471.     Under  the  statutes  of  Mas-        (r)  2  Ves.  sen.  422. 
sachusetts,  if  the  widow  does  not  waive        (s)  1  Russ.  543. 

the  provisions  of  the  will  within  six  (t)  It  is  enacted  by  stat.  3  &  4  W.  4, 
months,  she  loses  her  right  to  dower,  un-  c.  105  (Act  for  the  Amendment  of  the 
less  it  plainly  appears  by  the  will  that  the  Law  relating  to  Dower),  s.  12,  that  noth- 
testator  intended  such  provisions  in  addi-  ing  in  this  act  contained  shall  interfere 
tion  to  her  dower.  If  she  foregoes  her  right  with  any  rule  of  equity,  or  of  any  ecclesi- 
to  dower,  therefore,  she  takes  a  legacy  astical  court,  by  which  legacies  bequeathed 
given  her  in  the  will  in  the  character  of  a  to  widows  in  satisfaction  of  dower  are  en- 
purchaser,  and  is  not  treated  as  a  bene-  titled  to  priority  over  other  legacies. 
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In  Davies  v.  Bush,  (m)  a  testator  had  bequeathed  a  legacy  *  to 
a  person,  between  whom  and  himself  accounts  had  subsisted  for 
some  time,  on  condition  of  his  executing  to  the  testator's  executors 
a  general  release  of  all  claims  and  demands  which  the  legatee  had 
on  the  testator.  The  legatee  executed  the  release.  The  assets 
were  insufficient  for  the  payment  of  all  the  legacies ;  and  the 
question  was,  whether  this  particular  legatee  was,  by  the  execution 
of  the  release,  a  purchaser  of  his  legacy,  and  entitled  to  be  paid 
in  preference  to  the  other  legatees ;  or  whether  he  was  bound  to 
abate  ratably  with  them.  It  did  not  appear  whether  the  lega- 
tee had  any  legal  claim  or  demand  on  the  testator.  Lord  Lynd- 
hurst  C.  B.  was  of  opinion  that  if  there  was  not  a  debt  actually 
due  to  the  legatee,  he  could  not  be  considered  as  a  purchaser  of 
the  legacy,  so  as  to  avoid  an  abatement  with  the  other  legatees. 
If  no  debt  were  due,  and  the  release  was  required  merely  for  the 
sake  of  peace,  then,  unquestionably,  the  legatee  could  not  be 
treated  as  a  purchaser. 

General  legacies  bequeathed  to  creditors,  whose  debts  have 
been  previously  liquidated  by  composition  at  less  than  their  real 
amounts,  are  merely  voluntary,  and  therefore  not  exempt  from 
abatement  together  with  other  general  legacies  upon  a  deficiency 
of  assets,  (x)  So  where  the  testator  bequeaths  money  to  pay  the 
debts  of  a  relation  or  friend,  such  legacies  must  be  considered 
as  bounties,  and  in  no  better  condition  than  other  general  lega- 
cies, (y) 

It  must  here  be  observed,  that  a  legacy,  which  is  in  its  nature 
general,  and  given  to  a  volunteer,  will  not  be  entitled  to  instances 
any  exemption  from  abatement,  on  the  ground  of  its  being   OTity    ''"" 
applied  to  any  particular  object  or  purpose.    Thus,  lega-  |"n™fiieg- 
cies  of  a  certain  sum  each  to  executors  for  their  care  and  ^^^^^  jf 

not  allow- 

trouble,  (z)  or  of  sums  of  money  for  mourning  rings,  (a)    able: 

(m)  1  Yonnge,  341.  (a)  Apreece  v.  Apreece,  1  Ves.  &  B. 

(x)  Coppin  u.  Coppin,  2  P.  Wms.  296.  364.     In  Masters  c;.   Masters,  1  P.  Wms. 

See  Turner  v.  Martin,  7  De  G.,  M.  &  G.  423,  Lord  Parker  exempted  a  legacy  of  a 

429  ;  ante,  1206,  note  (h).  certain  sum  for  building  a  monument  to 

(y)  Shirt  v.  Westby,  16   Ves.  396;   1  the  memory  of  a  relation  from  abating 

Hop.  Leg.  361,  3d  ed.  with  the  general  legacies  ;  but  this  de- 

(z)  Fretwell  v.  Stacy,  2  Vem.  434  ;  Att.  cision  has  been  doubted  on  strong  grounds 
Gen.  V.  Robins,  2  P.  Wms.  25  ;  Heron  v.  See  1  Hop.  Leg.  364,  3d  ed.,  and  Black- 
Heron,  2  Atk.  171  ;  Duncan  a.  Watts,  16  shaw  v.  Eogers,  cited  4  Bro.  C.  C.  349. 
Beav.  204 ;  [Clapp  v.  Meserole,  1  Abb.  Ct. 
App.  Dec.  362.] 
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*  or  to  servants,  (S)  or  to  charities,  (c)  are  not  to  be  preferred  to 
other  general  legacies.  And  although  the  bequest  is  made  in 
favor  of  a  wiie  or  child  of  the  testator,  it  can  claim  no  prefer- 
ence, but  must  abate  with  the  rest  of  the  general  legacies.  (^) 

Again,  an  annuity  charged  on  the  personal  estate  is  a  general 
legacy.,  (e)  And,  therefore,  as  between  annuitants  and  legatees, 
there  is  no  priority  where  there  is  a  deficient  estate,  but  both 
must  abate  proportionably.  (/)  And  whether  an  annuity  is  to 
commence  immediately  on  the  death  of  the  testator  or  at  a  future 
period,  this  principle  will  equally  apply.  (^)  And  if  annuities 
abate  with  reference  to  other  legacies,  they  must  of  course  abate 
between  themselves.  Accordingly,  in  Innes  v.  Mitchell,  (A)  a 
testator  had  bequeathed  an  annuity  of  300Z.  to  his  three  *  daugh- 
ters, and  the  survivors  and  survivor,  with  a  gift  over  to  the  last 
survivor  of  the  sum  set  apart  to  answer  the  annuity.  After  the 
death  of  one  of  the  daughters,  the  fund  set  apart  was  lost  by  the 
misconduct  of  the  trustee,  and  the  annuity  remained  unpaid  fot 
the  rest  of  the  lives  of  the  other  two ;  but  after  their  deaths 
a  sum  of  money,  forming  part  of  the  residue,  but  of  less  amount 
than  the  original  fund,  became  available.  And  it  was  held  that 
the  annuity  must  be  supposed  to  have  continued  until  it  was 
put  an  end  to  by  the  principal  money  falling  in ;  and  that  such 
money  must  be  apportioned  ratably  between  the  arrears  which 

(5)  2  P.  Wms.  25.  ler  v.  Huddlestore,  3  Mac.  &  G.  513.   But 

(c)  2  P.  Wms.  25 ;  Tate  v.  Austin,  1  if  annuities  are  given  as  specific  gifts  of 

P.  Wms.  265 ;  Masters  u.  Masters,  1   P.  interest  in  the  real  estate,  thej  shall  not 

Wms.  423 ;  Att.   Gen.   v.   Hudson,  1   P.  abate  with  legacies  charged  generally  on 

Wms.   675;   Bishop   of  Peterborough  u.  the  real  estate.    Creed  c;.  Creed,  11   CI.  & 

Mortlock,  1  Bro.  C.  C.  566.  Pin.  491  (overruling  the  decision  of  Sug- 

{dj  Blower  v.  Morret,  2  Ves.  sen.  420  ;  den  C.  of  Ireland,  1  Dr.  &  W.  416). 

1  Eop.  Leg.  365,  3d  ed.  See,  also,  the  (/)  The  annuity  ought  to  be  valued, 
judgment  of  Lord  Truro  in  Miller  v.  Hud-  and  the  annuitant  will  be  entitled  at  once 
dlestone,  3  Mac.  &  G.  526-529  ;  [Towle  v.  to  the  amount  of  the  valuation,  subject  to 
Swasey,  106  Mass.  100;  Duncan  v.  Alt,  3  an  abatement  in  proportion  to  the  abate- 
Penn.  382 ;  Loomis's  Appeal,  10  Penn.  St.  ment  of  the  pecuniary  legacies.  Wrough- 
387;  Cryden's  Appeal,  11  Penn.  St.  72;  ton  u.  Colquhoun,  1  De  G.  &  Sm.  357; 
Jett  V.  Bernard,  3  Call,  11 ;  Hite  v.  Hite,  Carr  v.  Ingleby,  lb.  362  ;  Long  v.  Hughes, 

2  Rand.  409 ;  Elliott  v.  Carter,  9  Grattan,  lb.  364.  But  see  Wright  v.  Callender,  2 
541.]  De  G.,  M.  &  6.  652 ;  Gratrix  v.  Cham- 

(e)  Hume  v.  Ed*ards,  3  Atk.  693  ;  Al-  hers,  2  Giff.  321. 
ton  V.  Medlicott,  cited  in  Lewin  v.  Lewin,        (g)  1  PhiU.  C.  C.  716. 
2    Ves.   sen.   417;   Innes  v.  Mitchell,   1        (A)  2   Phill.  C.  C.    346,  reversing,  in 

PhiU.  C.  C.  716,  per  Lord  Lyndhurst;  U  part,  the  decision  1  Phill.  C.  C.  710. 
01.  &  Kn.  508,  per  Lord  Cottenham ;  Mil- 
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would,  on  that  supposition,  be  due  to  the  daughters  respectively, 
and  the  sum  originally  set  apart,  and  which  belonged  to  the  last 
survivor,  (t) 

But  if,  by  the  express  words  or  fair  construction  of  the  will, 
the  intent  of  the  testator  is  clearly  manifest  to  give  one  in  what 
general  legatee  a  priority  to  the  others,  that  intention    priorityls 
must  be  carried  into   effect ;  (y)  as  where  the  testator   ^''owable. 
gave  legacies  to  his  two  sons  and  his  daughter,  with  a  proviso, 
that  if  the  assets  should  fall  short  for  the  satisfaction  of  those 
legacies,  his  daughter  notwithstanding  should  be  paid  her  full 
legacy  and  the  abatement  be  borne  proportionally  by  the  legacies 
of  the  sons  only.  (A)     So  where  the  testator,  after  giving  various 
legacies,  expressed  at  the  end   of  his  will  his  apprehension  that 
there  would  be  a  considerable  surplus  of  his  personal  estate,  be- 
yond what  he  had  before  given  away  in  legacies,  for  which  reason 
he  gave  several  further  legacies ;  and  afterwards,  by  a  codicil,  he 
gave  several  other  legacies ;  it  was  decreed,  that  the  subsequent 


{i)  See,  also,  Todd  o.  Bielby,  27  Beav. 
353,  as  to  proper  mode  of  ascertaining  the 
value  of  the  annuities,  in  a  case  where  sev- 
eral annuities  are  given  and  tha  fund 
proves  deficient,  and  some  of  the  annui- 
tants are  dead  and  some  are  living.  See, 
also,  Potts  V.  Smith,  L.  K.  8  Eq.  Cas.  683. 
As  to  the  period  at  which  the  value  must 
be  taken,  see  Fielding  v.  Preston,  1  De  6. 
&  J.  438. 

(j)  Lewin  v.  Lewin,  2  Ves.  sen.  415. 
[In  a  case  where  in  addition  to  certain 
specific  legacies,  the  testator  gave  to  his 
son  the  income  of  a  certain  sum  to  be  ex- 
pended by  his  guardian  for  his  support 
and  education  during  his  minority,  and 
the  principal  sum  when  the  son  arrived  at 
the  age  of  twenty-one,  and  it  was  claimed 
that  this  entire  provision  in  favor  of  the 
son  was  entitled  to  priority,  Colt  J.  said  : 
"  In  the  case  at  bar,  the  will  makes  pro- 
vision for  the  discharge  of  a  natural  obli- 
gation resting  upon  the  father  towards  his 
son.  The  annuity  is  given  expressly  for 
his  education  and  support  during  minority. 
It  is  in  the  form  of  a  yearly  allowance 
which  in  amount  is  not  more  than  suflfi- 
cient  for  the  purpose  to  which  it  is  de- 
voted, —  a  purpose  which  would  be  de- 


feated if  it  is  now  liable  to  abatement.  It 
terminates  when  he  reaches  twenty-one 
years  of  age,  and  the  principal  then  be- 
comes his.  There  is  no  other  provision 
for  his  support  and  education,  for  it  can- 
not be  supposed  that  the  testator  contem- 
plated that  a  son  adopted  by  him  before 
marriage  would  be  supported  by  his  widow 
out  of  the  provision  made  for  her.  And 
we  are  of  opinion  that  the  intention  is 
manifest,  that  this  part  of  the  gift  to  the 
son,-  namely,  the  income  devoted  to  his 
support  and  education,  should  not  be  im- 
paired in  common  with  those  general  lega- 
cies which  are  mere  bounties,  by  deficiency 
of  assets,  and  is  to  be  allowed  from  the 
death  of  the  testator.  Towle  v.  Swasey, 
106  Mass.  100,  107,  108;  Duncan  v.  Alt, 
3  Penn.  382  ;  In  re  Barklay's  Estate,  10 
Penn.  St.  387.  The  principal  sum  to  hd 
paid  to  the  son  when  he  reaches  majority 
stands  upon  a  different  ground.  There  is 
nothing  in  the  will  which  gives  that  part 
of  the  legacy  any  preference.  It  is  distin- 
guishable in  this  respect  from  the  gift  of 
the  income,  and  must  be  classed  with  the 
general  legacies,  subject  to  abatement." 
See  Petrie  v.  Petrie,  7  Lansing,  90.] 
(k)  Marsh  v.  Evans,  1  P.  Wms.  668. 


1472  OF  THE  PAYMENT  OF  LEGACIES.    [PT,  in.  BK.  UI. 

*  legacies  given  by  -will,  having  been  given  on  a  presumption  that 
there  would  be  a  surplus,  and  there  happening  to  be  no  surplus, 
the  former  legacies  should  have  a  preference,  and  the  legacies  at  the 
end  of  the  will  should  be  lost ;  and  also,  that  the  same  apprehension 
of  a  surplus  must  be  intended  to  have  continued  in  the  testator 
at  the  time  of  making  his  codicil ;  and  therefore,  unless  the  infer- 
ence could  be  repelled,  the  legacies  given  by  the  codicil  must  be 
lost  also.  (Z)  Again,  where  a  testator  gave  1,000?.  to  trustees  upon 
trust  to  pay  the  interest  to  his  wife,  during  her  life,  and  after  her 
decease  he  declared  his  will  to  be,  that  the  1,000Z.  should  become 
part  of  his  personal  estate,  and  applicable  to  the  trusts  or  pay- 
ment of  the  legacies  given  by  his  will ;  and  he  gave  a  legacy  of 
5001.,  in  trust  for  N.  M.  and  his  wife,  in  nearly  the  same  words ; 
it  was  held  that  a  priority  was  given  to  these  two  legacies,  (m) 

But  the  onus  lies  on  the  party . seeking  priority,  to  make. out 
that  such  priority  was  intended  by  the  testator,  and  the  proof  of 
this  must  be  clear  and  conclusive,  (m)  The  reason  of  it  is,  that 
the  testator,  in  the  absence  of  plain  proof  to  the  contrary,  must 
be  deemed  to  have  considered  that  his  estate  would  be  sufficient  to 
answer  the  purposes  to  which  he  has  devoted  it,  and  consequently 
not  to  have  thought  it  necessary  to  provide  against  a  deficiency 
by  giving  a  priority,  in  case  of  a  deficiency,  to  some  of  the  objects 
of  his  bounty.  Therefore,  where  the  expressions  are  ambiguous, 
and  do  not  mark  with  certainty  the  testator's  intention,  no  prior- 
ity can  be  allowed,  (w^)  Thus,  it  is  not  sufficient  that  the  testa- 
tor *  gives  a  direction  as  to  a  general  legacy  to  his  wife,  that  it 
shall  be  paid  immediately  after  his  death,  out  of  the  first  moneys 
that  shall  be  received  by  the  executors,  (o)  So  if  the  words  are 
^^ Imprimis,"  or  "in  the  first  place,  I  give  1,000Z.  to  A.,"  this 
will  not  give  a  priority  to  other  general  legatees,  (p)     In  a  mod- 

(Z)  Att.  Gen.  v.  Robins,  2  P.  "Wms.  23.  Haynes,  3  De  G.,  M.  &  G.  590 ;  Gyett  v. 

See,  also,  accord.  Stammers  v.  Halliley,  Williams,  2  Johns.  &  H.  429. 

12  Sim.  42.  („)  3  Mac.  &  G.  523,  by  Lord  Truro ; 

(m)  Brown  v.  Brown,  1  Keen,  275.  See,  [Colt  J.  in  Towle  v.  Swasey,  106  Mass. 

for  further  examples  of  preference  of  gen-  105  ;  ante,  1364,  note  (ni).] 

eral  legatees  in  payment,  in  consequence  (ni)  [Colt  J.  in  Towle  v.  Swasey,  106 

of  the  intention  of  the  testator,  not  ex-  Mass.  104,  105 ;  Everett  v.  Carr,  59  Me. 

pressed  in  terms,  but  sufficiently  apparent  325,  330,  331  j  Swazey  v.  American  Bible 

from  the  whole  contents  of  the  will,  Lewin  Society,  57  Me.  523.] 

V.  Lewin,  2   Ves.  sen.  415 ;   Beeston  u.  (o)  Blower  v.  Morret,  2  Ves.  sen.  420. 

Booth,    4   Madd.    161,   170;    Pepper   v.  See,  also,  4  Madd.  168. 

Bloomfield,  3  Dr.  &  W.  499  ;  Haynes  v.  (p)  Brown  v.  Allen,  1  Vern.  31 ;  Blower 
[1369]       [1370] 
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em  case,  (j)  the  testator  gave  his  personal  estate  to  executors,  in 
the  first  place,  to  pay  debts,  funeral  and  testamentary  expenses  ; 
and  in  the  next  place,  three  legacies  to  B.,  C,  and  D.,  with  legal 
interest  from  three  months  after  his  death  ;  and  afterwards  to  raise 
and  set  apart  three  sums  of  money  to  be  applied  as  therein  men- 
tioned. Upon  a  question  of  abatement,  the  court  declared,  upon 
the  principle  before  stated,  that  none  of  the  legacies  were  entitled 
to  a  priority  of  payment,  and  therefore,  that  all  of  them  must 
abate  proportionally,  according  to  the  general  rule,  (r) 

It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded  to 
in  a  previous  section,  (s)  as  being  in  the  nature  of  spe-  \^^^f^^i^_ 
cific  legacies,  and  sometimes  called  demonstrative  lega-  ureofspe- 

.      ,  .  .  ,  r  •        cific  lega- 

cies, VIZ,  bequests  of  money  with  reference  to  a  partic-  cies. 

ular  fund  for  their  payment,  and  not  simply  a  gift  of  the  specific 
fund  itself.  Those  legatees  have  such  a  lien  upon  the  specific 
fund  referred  to,  that  they  will  not  be  obliged  to  abate  with  gen- 
eral legatees.  And  in  this,  as  in  the  preceding  cases,  the  testa- 
tor's intention  is  the  principle  ;  for  it  is  inferred,  that  he,  in  re- 
ferring to  specific  parts  of  his  estate  for  payment  of  *  particular 
legacies,  intended  those  legacies  as  a  preference  to  others  which 
he  had  not  so  secured,  (i) 

It  has  appeared,  that  as  long  as  any  of  the  assets,  not  specifi- 
cally  bequeathed,   remain,   such   as   are   specifically  bequeathed 

V.  Morret,  2  Ves,  sen.  421  ;  Treat.  Eq.  bk.  death,  to  pay  one  quarter  of  the  principal 

4,  pt.  1,  c.  2,  s.  5 ;  4  Madd.  168,  169.  as  she  should  by  will  appoint,  and  three 

(q)  Beeston  v.  Booth,  4  Madd.  161 ;  1  quarters    among  her  issue,  if  any,    her 

Eop.  Leg.  369,  3d  ed.  surviving,  as   she  should  by  will  appoint, 

(r)  See,  also,  Thwaites  v.  Foreman,  1  and  directed  that  the  bequests  to  her  "  or 

Coll.  409 ;  Creed  v.  Creed,  1  Dr.  &  W.  for  her  benefit,  to  be  held  in  trust  or  oth- 

416 ;  11  CI.  &  Fin.  491  ;  Ashburnham  v.  erwise,  as  aforesaid,"  should  be  preferred 

Ashburnham,  16  Sim.  186;  Miller  u.  Hud-  to  other  legacies.    His  estate  was  insufiB- 

dleston,  17  Sim.  71  ;  3  Mac.  &  G.  513;  cient  to  pay  both  sums;  it  was  decided 

Lord  Dunboyne  v.  Brander,  18  Beav.  313  ;  that  they  should  abate  pro  rata.    Bancroft 

Eavestaif  u.  Austin,  19  Beav.  591 ;  Haynes  v.  Bancroft,  104  Mass.  226.] 
V.  Haynes,  3  De  G.,  M.  &  6.  591 ;  Coore        (s)  Ante,  1159. 

V.  Todd,  23  Beav.  92  ;  7  De  6.,  M.  &  G.        (t)  Koberts  v.  Pocock,    4    Ves.    150 ; 

520;  Wright  v.  "Weston,  26  Beav.  429;  Lambert  u.  Lambert,  11  Ves.  607;  Acton 

Haslewood  u.  Green,  28  Beav.  1 ;  Elwes  v.  Acton,  1  Meriv.  178;  1  Rop.  Leg.  316, 

b.  Causton,  30  Beav.  554.     [A  testator,  in  3d  ed. ;    Creed  v.  Creed,   11  CI.  &  Fin. 

his  will,  gave  a  sum  to  his  daughter  abso-  509,  per  Lord  Cottenham ;  3  Mac.  &  G. 

lutely,  and  another  sum  to  trustees  to  pay  744,  by  Lord  Truro ;  [Pierrepont  v.  Ed- 

the  income  to  her  for  life,  and,  on  her  wards,  25  N.  Y.  128.] 

[1371] 


1474  OF   THE   PAYMENT    OF   LEGACIES.  [PT.  III.  BK.  IH. 

are  not  to  be  applied  in  payment  of  debts ;  (m)  although  to  the 
Of  the  complete  disappointment  of  the  general  legacies.  But 
of  specific  when  the  assets,  not  specifically  bequeathed,  are  insuffi- 
legacies.  ci«nt  to  pay  all  the  debts,  then  the  specific  legatees  must 
abate,  in  proportion  to  the  value  of  their  individual  legacies.  («) 
So,  a  legatee  entitled  to  a  legacy  of  the  sort  just  mentioned,  in 
the  nature  of  a  specific  legacy,  must  abate  with  the  specific  lega- 
tees, (t/) 

An  important  inquiry,  connected  with  this  subject,  sometimes 
occurs,  viz,  under  what  circumstances  the  specific  legatees  of  chat- 
tels can  compel  the  devisees  of  the  real  estate  of  the  testator  to 
contribute  to  the  satisfaction  of  his  debts,  in  case  the  general  per- 
sonal estate  proves  insufficient  for  that  purpose.  But  it  will  be 
more  convenient  to  consider  this  question  hereafter,  tog'ether  with 
the  subject  of  the  exoneration  of  real  estate  (s)  and  the  doctrine 
of  marshalling  assets,  (a) 

*  SECTION  III. 

Of  the  Executor's  Assent  to  a  Legacy. 

The  whole  personal  property  of  the  testator,  as  it  has  appeared 
Necessity  in  a  former  part  of  this  work,  devolves  upon  his  execu- 
tor't'^i'sent  tor.  (J)  It  is  his  duty  to  apply  it,  in  the  first  place,  to 
the'title'of^  the  payment  of  the  debts  of  the  deceased ;  and  he  is  re- 
legatee,  sponsible  to  the  creditors  for  the  satisfaction  of  their 
demands,  to  the  extent  of  the  whole  estate,  without  regard  to  the 

(u)  [Perkins  v.  Mathes,  49  N.  H.  107 ;  post-testamentary  child,  who,  under  the 

White  V.  Beattie,  1  Dev,  Eq.  320.]     Or  of  statute  of  New  York  is  entitled  to  the 

costs,  when  a   suit  has  been  instituted,  same  portion  as  would  have  descended  or 

Barton  v.   Cooke,  5   Ves.  464.    But  see  have  been  distributed  to  him,  if  the  father 

Newbegin  v.  Bell,  23  Beav.  386.  had  died  intestate,  all  the  devisees  and 

(x)  Sleech  v.  Thorington,  2  Ves.  sen.  legatees,  whether  specific,  general,  or  re- 

561,  564;  Clifton   o.  Burt,    1   P.   Wms.  siduary,  must  contribute  ratably,  in  pro- 

680 ;    Duke  of  Devon  v.  Atkins,   2   P.  portion  to  the  value  of  the  estate  devised 

Wms.  382,  383  ;  1  Hop.  Leg.  313,  3d  ed. ;  or  bequeathed  to    them  respectively,   to 

2  Fonbl.  Treat.  Eq.  bk.  4,  pt.  1,  ch.  2,  s.  5,  make  up  the  share  of  such  child.    In  esti- 

note  (q).    See  Fielding  v.  Preston,  1  De  mating  the  amount  of  the  several  contri- 

G.  &  J.  438.  butions,  even  a.  legacy  to  the  widow,  in 

(y)  Roberts  v.  Pocock,  4  Ves.  160  ;  1  lieu  of  dower,  must  be  taken  into  account. 

Hop.  Leg.  316,  3d  ed.  Mitchell  v.  Blain,  5  Paige,  588.] 

(z)  Post,  pt.  IV.  ch.  II.  §  I.  (6)  Ante,  650. 

(a)  lb.  §  II.     [In  case  of  the  birth  of  u 
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testator's  having  by  the  will  directed  that  a  portion  of  it  shall  be 
applied  to  other  purposes,  (e)  Hence,  as  a  protection  to  the  ex- 
ecutor, the  law  imposes  the  necessity  that  every  legatee,  whether 
general  or  specific,  and  whether  of  chattels  real  or  pergonal,  must 
obtain  the  executor's  assent  to  the  legacy  before  his  title  as  lega- 
tee can  be  complete  and  perfect.  (cZ) 

Hence,  also,  the  legatee  has  no  authority  to  take  possession  of 
his  legacy  without  such  assent,  although  the  testator,  by  his  will, 
expressly  direct  that  he  shall  do  so  ;  for  if  this  were  permitted, 
a  testator  might  appoint  all  his  effects  to  be  thus  taken,  in  fraud 
of  his  creditors,  (e) 

Before  such  assent,  however,  the  legatee  has  an  inchoate  right 
to  the  legacy,  such  as  is  transmissible  to  his  own  personal  repre- 
sentatives, in  case  of  his  death  before  it  be  paid  or  delivered,  (/) 
and  such  as  to  be  subject  to  forfeiture,  as  in  case  of  the  outlawry 
of  the  legatee.  (^) 

*  Again,  if  the  testator  by  will  forgive  a  debt  due  to  him  from 
a  particular  person,  it  is  the  better  opinion,  that  the  assent  of  the 
executor  is  necessary  to  give  effect  to  the  testator's  intention ;  for 
although,  on  the  one  hand,  it  may  be  alleged  that  the  party  to 
whom  the  debt  is  bequeathed  must  necessarily  have  it  by  way  of 
retainer,  and  that  such  a  clause  operates  rather  as  an  extinguish- 
ment than  as  a  donation,  and  therefore  that  it  needs  no  such  as- 
sent, as  where  there  is  to  be  a  transfer  of  the  property ;  yet,  on 
the  other  hand,  a  debt  so  forgiven  is  regarded,  with  great  reason, 

(c)  Ante,  1340.  queathed.     Const  v.  Harris,  1  Turn.  &  E. 

(d)  Swinb.  ^t.  1,  §  6,  pi.  5,  s.  7,  pi.  1  ;  514.  [The  legal  estate  in  a  chattel  be- 
1  Roll.  Abr.  618,  tit.  Devise,  A.  pi.  1,  2;  queathed  hj  will  remains  in  the  executor 
Co.  Lit.  Ill  a;  Perk.  s.  488,  570  ;  Wentw.  until  the  legatee  accepts,  and  the  executor 
Off.  Ex.  69,  14th  ed. ;  Bollcs  v.  Nyseham,  assents  to  the  legacy.  Moore  v.  Barre,  1 
Dyer,  254  b;  Northey  v.  Northey,  2  Atk.  Bailey  (S.  Car.),  504;  Lenoir  v.  Sylves- 
77  ;  1  Saund.  280  c,  note  (5)  to  Dnppa  v.  ter,  1  Bailey  (S.  Car.),  633  ;  Cannon  o. 
Mayo;  [Suggs  c/.  Sapp,  20  Geo.  100;  Ulmer,  1  Bailey  Ch.  204;  Upchurch  u. 
Larkt).  Linstead,  2  Md.  Ch.  162;  Burch-  Norsworthy,  12  Ala.  532;  Chester  u. 
ard  V.  Wright,  1 1  Leigh,  463  ;  Nelson  v.  Creer,  5  Humph.  26 ;  Lott  v.  Meacham,  4 
Comwell,  11  Grattan,  724;   Andrews  v.  Florida,  144.] 

Hunneman,  6  Pick.  126;  Wilson  v.  Rine,         (e)  Went.  Off.  Ex.  409,  14th  ed. ;  [Nel- 

l  Harr.  &  J.  138;    Hairston  v.   Hall,  3  son  J.  in  McClanahan  o.  Davis,  8  How. 

Call,  188;  Pinch  v.  Rogers,  10  Humph.  (U.  S).  170,  178.] 

559;   Eefeld   v.   Bellette,    14   Ark.   148.]         (/)  Went.  Off.  Ex.  69,  14th  ed. ;   [An- 

Where  an  executor  has  not  assented  to  a  drews  v.  Hunneman,  6  Pick.  129.] 
specific  bequest,  the  persons  beneficially        (g)  Toller,  308.    This  is  put  doubtingly 

entitled  are  not  necessary  parties  to  a  in  Wentsv.  Off.  Ex.  70,  14th  ed. 
suit  relating  to  the  property  specially  be- 
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in  the  light  of  a  legacy,  and,  like  other  legacies,  not  to  be  sanc- 
tioned by  the  executor,  in  case  the  estate  be  insuflBcient  for  the 
payment  of  debts.  But  as  soon  as  the  executor  assents,  and  not 
before,  it  shall  be  effectually  discharged.  (K) 

Until  modern  times  it  appears  to  have  been  the  practice  of  the 
bank  of  England,  with  respect  to  government  stock  or  annui- 
ties, grounded  upon  the  statute  5  W.  &  M.  c.  20,  by  which  the 
bank  was  instituted,  and  upon  the  other  acts  of  parliament  which 
regulate  the  devise  of  property  transferable  at  the  bank  (by 
which  the  probates  of  wills  are  directed  to  be  there  deposited,  for 
the  purpose  of  having  the  trusts  extracted),  in  cases  where  stock, 
&c.  has  been  specifically  bequeathed,  without  the  intervention  of 
trustees,  to  permit  the  transfer  to  be  made  to  the  legatees,  and 
not  to  the  executor ;  and  when  trustees  have  been  appointed,  then 
to  the  trustees,  with  a  restriction  not  to  allow  of  a  transfer  to  any 
other  persons,  except  those  named  in  the  will.  It  seems,  how- 
ever, to  be  now  clear,  that  this  practice  is  erroneous,  and  that  the 
executor,  having  the  legal  right  to  the  specific  as  well  as  to  the 
general  assets,  to  pay  debts,  &c.  has  the  sole  right  to  call  upon 
the  bank  to  transfer  the  stock  into  his  name ;  as  no  interest  in  it 
vests  in  the  legatees  *  prior  to  his  assent.  (^)  It  also  appears  to 
be  immaterial  whether  such  property  be  given  specifically  in  the 
strict  sense  of  the  word,  or  as  a  residue ;  such  property  being  to 
be  considered  in  no  other  view  than  the  other  general  assets  as 
to  this  purpose,  and  therefore  subject  to  aU  the  incidents  of  a  tes- 
tamentary disposition  of  personal  estate,  (k)  And  now  by  stat. 
8  &  9  Vict.  c.  91,  s.  1,  it  is  expressly  enacted,  that  all  stock, 
standing  in  the  name  of  any  deceased  person,  shall  and  may  be 
assigned  and  transferred  by  the  executors  or  administrators  of  the 
deceased,  notwithstanding  any  specific  bequest  thereof.  (?) 

It  follows  from  the  rule  respecting  the  necessity  of  the  execu- 
tor's assent,  that  if,  without  it,  the  legatee  takes  possession  of  the 
thing  bequeathed,  the  executor  may  maintain  an  action  of  trespass 
or  trover  against  him.     So,  although  a  chattel,  real  or  personal, 

(A)  Went.  OfF.  Ex.  72,  14th  ed. ;  Eider  &  Bat.  254  ;  Hearne  v.  Kevan,  2  Ired.  Eq. 

V.  Wager,  2  P.  Wms.  332;  Sibthorp  v.  34.]                                                                 ' 

Moxon,  3  Atk.  581;   S.  C.  1  Ves.  sen.  (i)  See  anie,  811  ;  1  Eop.  Leg.  732,3d 

50 ;  Elliott  V.  Davenport,  1  P.  Wms.  83 ;  ed. ;  Humberstone  v.  Cliase,  2  Y.  &  Coll. 

Izon  V.  Butler,  2  Price,  41  ;  Att.  Gen.  v.  209. 

Holbrook,  3  Y.  &  Jerv.   114;   S.  C.  12  [h)  1  Eop.  Leg.  732,  3d  ed. 

Price,  407  ;  [Cheshire  v.  Cheshire,  2  Dev.  (I)  See  ante,  812,  813. 
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specifically  bequeathed,  be  in  the  custody  or  possession  of  the  leg- 
tee,  and  the  assets  be  fully  adequate  to  the  payment  of  debts, 
he  has  no  right  to  retain  it  in  opposition  to  the  executor ;  by 
whom,  in  such  case,  an  action  will  lie  to  recover  it.  (m) 

If  an  executor  refuse  his  assent  without  cause,  he  may  be  com- 
pelled to  give  it,  by  a  court  of  equity,  (ri) 

With  respect  to  what  shall  constitute  such  assent  on  the  part 
of  the  executor,  the  law  has  for  this  purpose  prescribed  "^^^^  shall 

.  '-      '■  ^  constitute 

no  specific  form;  and 'it  maybe  either  express  or  im-  an  assent. 
plied,  (o)  The  executor  may  not  only  in  direct  terms  authorize 
the  legatee  to  take  possession  of  his  legacy,  but  his  concurrence 
may  be  inferred  either  from  indirect  expressions  or  particular 
acts ;  and  such  constructive  permission  shall  be  equally  *  availa- 
ble, (jo)  Thus,  for  instance,  if  a  horse  is  bequeathed,  and  the 
executor  requests  the  legatee  to  dispose  of  it ;  or  if  a  third  per- 
son proposes  to  purchase  the  horse  of  the  executor,  and  he  directs 
him  to  buy  it  of  the  legatee  ;  or  if  the  executor  himself  purchase 
the  horse  of  the  legatee,  or  merely  offers  him  money  for  it,  this 
amounts  to  an  assent  by  implication  to  the  legacy.  Qq)     So  where 

may  involve  matters  of  law,  but  it  is 
generally  a  question  of  fact.  Elliott  v. 
Elliott,  9  M.  &  W.  27,  per  Lord  Abinger ; 
Mason  v.  Earnell,  12  M.  &  W.  674. 

(p)  Com.  Dig.  Admon.  C.  6 ;  Toller, 
308,  309;  [post,  1377,  and  note  («) ;  Nel- 
son J.  in  McClanahan  v.  Davis,  8  How.  (U. 
S.)  170,  179  ;  Buffaloe  v.  Baugh,  12  Ired. 
201.  If  the  thing  devised  is  in  the  lega- 
tee's possession  at  the  death  of  the  testa- 
tor, then  an  acquiescence  in  such  posses- 
sion is  sufficient  to  vest  the  property  in 
the  legatee,  if  there  are  assets,  and  a 
formal  consent  cannot  be  necessax-y;  so 
that  if  he  sells  or  disposes  of  the  thing  de- 
vised, the  purchaser  will  hold  under  such 
circumstances.  Parker  C.  J.  in  Andrews 
V.  Hunneman,  6  Pick.  126,  129  ;  Lowry  v. 
Mountjoy,  6  Call,  55  ;  Pinch  v.  Rogers,  1 1 
Humph.  559.  See  White  u.  White,  4 
Dev.  &  Bat.  401.  It  is  not  essential  to  an 
assent  by  an  executor  that  he  should  have 
possession  of  the  subject  of  the  legacy. 
Spruil  V.  Spruil,  2  Murph.  175.] 

(?)  Wentw.  Off.  Ex.  414,  14th  ed. ; 
Com.  Dig.  Admon.  C.  6 ;  Toller,  309. 
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(m)  Mead  v.  Lord  Orrery,  3  Atk.  239 ; 
Wentw.  Off.  Ex.  409,  14th  ed. ;  Com.  Dig. 
Admon.  C.  5 ;  Bac.  Abr.  Exors.  L.  3. 

(n)  Com.  Dig.  Admon.  C.  8;  [Nancy 
V.  Snell,  6  Dana,  148;  Crist  v.  Crist, 
1  Ind.  570.  Where  the  estate  of  the  tes- 
tator is  not  indebted,  the  executor  is 
bound  to  assent  to  a  specific  legacy.  Price 
V.  Nesbit,  1  Hill  Ch.  445.  But  he  has  a 
right,  founded  on  his  liability  for  debts,  to 
refuse  his  assent  until  he  has  ascertained 
whether  there  are  sufficient  assets.  Parker 
C.  J.  in  Andrews  v.  Hunneman,  6  Pick. 
129.  The  assent  of  the  executor  is  pre- 
sumptive evidence  of  assets.  See  Andrews 
u.  Hunneman,  supra;  Lynch  v.  Thomas,  3 
Leigh,  682 ;  Prazer  K.Bevill,  11  Grattan,  9.] 

(o)  [Rea  U.Rhodes,  5  Ired.  Eq.  148; 
Edney  u.  Bryson,  2  Jones  (Law),  365; 
Thompson  u.  Schmidt,  3  Hill  (S.  Car.), 
156;  Nelson  J.  in  McClanahan  v.  Davis,  8 
How.  (U.  S.)  170, 178.  The  executor's  as- 
sent to  a  legacy  may  be  inferred  from  any 
acts  or  expressions  by  him  clearly  recog- 
nizing the  legatee's  present  right  to  re- 
ceive it.  George  v.  Goldsby,  23  Ala.  326.] 
Whether  there  has  been  an  assent  or  not 
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the  legatee  of  a  term  of  years  grants  it  to  the  executor,  his  ac- 
ceptance of  the  grant,  either  for  himself  or  as  trustee,  is  an  im- 
plied permission  that  the  term  shall  be  the  legatee's  to  grant,  (r) 
So,  in  a  case  where  the  rents  or  interest  of  a  bequest  are  directed 
to  be  applied  for  the  maintenance  of  the  legatee  during  minority, 
if  the  executor  commences  so  to  apply  them,  his  consent  to  the 
principal  will  be  presumed ;  (s)  or  if  the  legacy  be  subject  to  a 
charge,  which  is  paid  by  the  executor;  for  assent  to  the  charge 
is  assent  to  the  disposition  of  the  fund  out  of  which  it  is  to  be 
satisfied,  (f) 

Again,  when  the  executor  informs  a  legatee  that  he  intends 
him  to  have  the  legacy  according  to  the  devise,  (m)  or  that  the 
legacy  is  ready  for  him  whenever  he  will  call  for  it ;  (x)  such 
declarations  clearly  amount  to  a  good  assent  to  the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an  executor 
may,  in  its  consequences,  be  of  great  prejudice  to  him,  it  is  but 
reasonable  that  the  act  or  expressions  deemed  *  sufficient  to  impart 
that  assent  should  be  unambiguous.  («/)  Hence,  a  proposition 
stated  in  a  book  of  authority  (z)  may  be  doubted,  viz,  that  if  the 
executor  say  to  a  legatee,  "  God  send  you  joy  of  your  legacy," 
those  expressions  will  amount  to  an  assent.  For  if  such  words 
were  uttered  before  the  executor  had  had  an  opportunity  of  ex- 
amining the  testator's  affairs,  it  would  surely  be  unjust  to  construe 
words  of  congratulation  into  terms  of  assent  to  a  legacy,  so  as  to 
involve  the  executor  in  the  consequences  of  a  devastavit ;  although 
it  may  be  otherwise,  if  those  expressions  were  uttered  after  the 
executor  had  had  sufficient  time  to  acquaint  himself  with  the  state 
of  the  assets,  (a) 

(r)  Wentw.    Off.   Ex.    414,   14th   ed. ;  (u)    Touchst.   456;    Barnard   o.   Pum- 

Com.  Dig.  Admon.  C.  6.     So  where  a  frett,  5  My.  &  Cr.  70,  per  Lord  Cotten- 

term  of  years,  subject  to  a  quit  rent,  was  ham . 

devised,  and  after  the  testator's  death  his  {x)  Hawkes  v.  Saunders,  Cowp.  293  ;  5 

administrator  with  the  will  annexed  paid  My.  &  Cr.  70. 

the  quit  rent  for  six  years,  and  in  an  ac-  (y)  1  Kop.  Leg.  736,  3d  ed.     See  Doe 

count  rendered  to  the  devisee,  debited  him  v.   Harris,   16   M.   &  W.   517;    [Bea  v. 

with  the  payments  so  made.    Tindal  C.  Bhodes,   5    Ired.    Eq.    148 ;    George    v. 

J.  held  that  this  was  sufficient  to  show  the  Goldsby,  23  Ala.  326.] 

assent  of   the  administrator  to  the    be-  (a)  Shep.  Touchst.  456. 

quest.    Doo  v.  Mabbcrley,  6  C.  &  P.  126.  (a)  1  Eop.  Leg.  736,  3d  ed. ;   [Burk- 

(s)  Paramour  v.  Yardley,  Plowd.  539  ;  head  v.  Colson,  2  Dev.  &  Bat.  Eq.  77.     The 

1  Eop.  Leg.  737,  3d  ed. .  [See  Buffaloe  v.  assent  of  the  executor  vests  the  title  in  the 

Baugh,  12  Ired.  201.]  legatee,  although  the  executor  may  thereby 

(i)  Young  V.  Holmes,  1  Stra.  70.  have  committed  a  devastavit,  and  the  only 
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If  a  term  of  years  or  other  chattel  be  bequeathed  to  A.  for 
life,  with  remainder  to  B.,  and  the  executor  assents  to  the  inter- 
est of  A.,  such  interest  will  inure  to  vest  that  of  B. ;  and  e  con- 
verso  ;  for  the  particular  estate  and  the  remainder  constitute  but 
one  estate.  (6)  So  an  assent  to  a  bequest  of  a  lease  for  years  is 
an  assent  to  a  condition  or  contingency  annexed  to  it.  (c)  As  if 
there  be  a  devise  of  a  term  to  the  testator's  widow  so  long  as  she 
continue  unmarried  ;  and  if  she  marry,  then  of  a  rent  payable  out 
of  the  land ;  the  executor's  assent  to  the  devise  of  the  term  is  an 
assent  to  that  of  the  rent  in  case  of  the  devisee's  marriage,  (c?) 
So  an  assent  to  a  devise  of  a  chattel  lease  is  an  assent  to  a  devise 
of  rent  out  of  it.  (e)  But  if  a  lessee  for  years  bequeaths,  a  rent 
to  A.,  and  the  land  to  B.,  it  has  been  *  doubted  whether  the  ex- 
ecutor's assent  that  A.  shall  have  the  rent  is  an  assent  that  B. 
shall  have  the  land.  (/)  However,  it  is  said  to  be  now  established, 
that  in  this  case,  also,  an  assent  to  the  bequest  to  one  shall  inure 
to  the  benefit  of  the  other ;  on  the  ground  that  as  the  assent  of 
the  executor  is  required  as  well  for  the  benefit  of  creditors  as  for 
his  own,  an  inference  arises,  from  his  assent  to  one  of  the  lega- 
tees of  the  specific  property,  that  he  had  no  occasion  for  the 
term  or  rent  to  pay  debts  ;  for  if  he  had,  then  his  assent  to  either 

remedy  of  a  creditor  to  follow  the  prop-  Smith,  4  Dev.  &  Bat.  326  ;  Prazer  w.  Bevill, 

erty  is  in  equity.     Ilea  i/.  Rhodes,  5  Ired.  U    Grattan,   9;    Conner   v.    Satchwell,  4 

Eq.   148;  Dunn  u.  Amy,   1   Leigh,  465;  Dev.  &  Bat.  72 ;  Nelson  J.  in  McClanahau 

Milligan  v.  Milledge,  3  Cranch,  228.    The  v.  Davis,  8   How.  (U.  S.)  170,  178,  179  ; 

property  is  not  afterwards  subject  to  be  Jordan  v.  Thornton,  7  Geo.  .517  ;  Lott  v. 

taken  on  execution  against  the  executor  Meacham,  4  Florida,  144 ;  Finch  v.  Eogers, 

for  the  debts  of  the  estate.    McMulIen  u.  11  Humph.  559.]     But  where  there  is  a  be- 

Brown,  2  Hill  Ch.  457  ;  Lyon  v.  Tick,  6  quest  of  a  number  of  articles,  as  stock  in 

Yerger,  42 ;  Burnley  v.  Lambert,  1  Wash,  trade,  or  plate,  the  executor  may  properly 

(Va.)  308;  Nancy  v.  Snell,  6  Dana,  148,  withhold  his  assent  as  to  part.    Elliott  u. 

152 ;  Randolph  v.  Randolph,  6  Rand.  194 ;  Elliott,  9  M.  &  W.  23. 

Sampson  v.  Brice,  5  Munf.  175.]  (c)    Com.  Dig.  Admon.  C.  6. 

(6)  Welcden  v.  Elkington,  Plowd.  521 ;  (d)  Goife  v.  Haywood,  1  Roll.  Abr.620, 

Lampet's  case,  10  Co.  47  5;   Adams  v.  tit.  Devise,  E.  pi.  2 ;  S.  C.  1  KoU.  Rep. 

Pierce,  3  P.  Wms.   12;  Went.   Off.  Ex.  247,  368 ;  S.  C.  nomme  Gough  u.  Howarde, 

426,  14th  ed. ;   Com.  Dig.  Admon.  C.  6  ;  3  Bulst.  121 ;  S.  C.  nomim  Gouge  v.  Hay- 

[Gibson   v.  Land,  7  Ala.  717;  Hunter  v.  ward,  Bridgm.  52;  Godolph.  244,  pt.  2,  c. 

Green,  22  Ala.  329  ;  Thrasher  v.  Ingram,  30,  8.  8. 

32  Ala.  645  ;  Hearne  v.  ICevan,   2   Ired.  (e)  Com.   Dig.   Admon.  C.  6 ;  1  Boll. 

Eq.  34 ;  Acheson  v.  McCombs,  3  Ired.  Abr.  620,  tit.  Devise,  E.  pi.  3. 

Eq.  554  ;  Hall  v.  Hall,  27  Miss.  458 ;  Par-  (/)  3   Bulst.    122 ;  1    Roll.   Rep.  248 ; 

ker  V.  Chambers,  24  Geo.   518;  Lewis  w.  Bridgm.  55;  Plowd.  521  b. 
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of  the  legatees  would  be  improper,  as  both  ought  to  abate  pro 
ratd.  (^) 

In  certain  cases,  the  assent  of  the  executor  may  be  presumed ; 
Presumed  upon  the  principle,  that,  in  the  absence  of  evidence,  the 
assent.  executors  shall  be  taken  to  have  acted  in  conformity 
with  their  duty ;  as  when  executors  die  after  the  debts  are  paid, 
but  before  the  legacies  are  satisfied.  (K)  So,  as  it  should  seem, 
the  assent  of  an  executor  may  be  concluded  from  the  legatee's 
possessing  himself  of  the  subject  bequeathed,  and  retaining  it  for 
some  considerable  time  without  complaint  by  the  executor,  (i) 

The  assent  of  the  executor  may  also  be  upon  a  condition  prece- 
Condition-  <^ent,  as  if  he  should  tell  the  legatee  that  he  will  pay  the 
ai  assent,  legacy,  provided  the  assets  are  sufficient  to  answer  all 
demands  ;  or  in  the  case  of  a  devise  of  a  term  for  years,  provided 
the  devisee  will  pay  the  rent  in  arrear  at  the  testator's  death ;  and 
in  that  case,  if  the  condition  be  not  performed,  there  is  no  as- 
sent. (K)  But  it  should  seem  that  if  the  condition  is  such  as  the 
executor  had  no  authority  to  impose,  for  example,  if  he  should 
declare  his  assent,  provided  the  legatee  went  to  York,  and  there 
did  a  thing  for  the  executor's  *  personal  benefit,  the  assent  would 
be  considered  absolute.  (?)  So  if  the  assent  be  on  a  condition 
subsequent,  as,  provided  the  legatee  will  pay  the  executor  a  cer- 
tain sum  annually,  such  condition  is  void,  and  a  failure  in  perform- 
ing it  shall  not  devest  the  legatee  of  his  legacy,  (m) 

(g)  1  Eop.  Leg.  738,  3d  ed.  Richardson  v.  Gifibrd,  1  Ad.  &  El.  52 ;  S. 

(h)  See  Cray  v.  Willis,  2  P.  "Wms.  531,  C.  3  Nev.  &  M.  325 ;  [Andrews  v.  Hunne- 

532  ;  1  Eop.  Leg.  742,  3d  ed.  man,  6  Pick.  126.] 

(i)  Mathews  on  Presumptions,  267; '3  (k)  Wentw.  Off.  Ex.  429,  14th  ed. 
Preston  Abstr.  145,  2d  ed. ;  Cole  v.  Miles,  [One  who  claimed  a  specific  legacy  was 
10  Hare,  179  ;  [Hall  v.  Hall,  27  Miss,  permitted  by  the  executor  to  take  it  into 
458 ;  Merritt  u.  Windley,  3  Dev.  399 ;  his  possession,  upon  an  agreement  that  if 
White  V.  White,  4  Dev.  257  ;  Andrews  v.  it  should  be  decided  that  he  was  not  enti- 
Hunneman,  6  Pick.  126,  ante,  1375,  note  tied  to  it,  it  should  be  returned  to  the  ex- 
(p) ',  Pi'opst  V.  Roseman,  4  Jones  (Law),  ecutor.  This  was  held  to  be  a  sufficient 
130 ;  Gums  v.  Capehart,  5  Jones  Eq.  242 ;  assent  to  the  legacy,  upon  its  being  after- 
Alexander  V.  Williams,  2  Hill  (S.  Car.),  wards  determined  that  the  claimant  was 
622  ;  Frazer  v.  Bevill,  1 1  Grattan,  9  ;  Rea  entitled  to  it.  Lillard  v.  Reynolds,  3  Ired. 
V.   Rhodes,   5   Ired.   Eq.    148 ;    Pirtle   v.  (Law)  366.] 

Cowan,  4  Dana,  302;  Squires  v.  Old,  7  (I)  1  Rop.  Leg.  743,  3d  ed.     See,  also. 

Humph.  454 ;  Finch  v.  Rogers,  U  Humph.  Westwick  v.  Wyer,  4  Co.  28  5;  Com.  Dig. 

559  ;    George   c.   Goldsby,   23    Ala.  326 ;  Admon.   C.   8 ;  Elliott   v.  Elliott,  9  M.  & 

Jordan  v.  Thornton,  7  Geo.  517.]     This  W.  28,  per  Parke  B. 

appears  to  be  u  question  for  the  jury.  [m)  Wentw.  Off.  Ex.  429,  14th  ed. 
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It  must  now  be  inquired  by  whom  the  assent  to  a  legacy  may 
be  given.     It  has  appeared  in  an  earlier  part  of  this  By  whom 
work,  that  a  person  appointed  executor  may  assent  to  a  'an  bT°* 
legacy  before  he  proves  the  will,  (w)  and  that  even  if  he  gi^«n  = 
should  die  without  taking  probate,  his  assent  would  be  effectual,  (o) 
Again,  there  has  already  been  occasion  to  observe  that  if  several 
executors  be  appointed,  the  assent  of  any  one  of  them  is  sufh- 
cient ;  (js)  and  therefore  if  there  be  a  legacy  to  one  of  several  ex- 
ecutors, he  may  take  it  of  his  own  assent,  without  the  others,  (^q) 
Further,  the  efficacy  of  an  assent  by  an  administrator  durante 
minor e  cetate,  in  case  of  an  infant  being  constituted  executor,  (V) 
and  the  invalidity  of  the  assent  of  an  executrix  who  is  a  married 
woman,  without  the  concurrence  of  her  husband,  (s)  have  been 
elsewhere  previously  considered  in  this  treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  legacy,  the 
interest  in  the  chattel  bequeathed  vests  in  the  legatee,  (f)  effect  of 
so  that  he  may  bring  ejectment,  (u)  or  trover,  (a;)  to  re-  ''^^^"'= 
cover  it,  even  against  the  executor  himself.  And  there  has  already 
been  occasion  to  show,  (y)  that  an  executor  who  *  has  assented 
unconditionally  to  a  specific  bequest  of  the  testator's  leaseholds, 
is  not  entitled,  in  a  court  of  equity,  to  require  an  indemnity  out 
of  the  testator's  general  estate  in  respect  of  his  covenants  con- 
tained in  the  leases. 

If  there  be  a  specific  bequest  to  the  executor  himself  in  trust, 
and  he  assents  to  it,  the  thing  bequeathed  thereupon  ceases  to  be 
a  part  of  the  testator's  assets,  and  the  executor  becomes  a  trustee 
of  it  for  those  who  are  benefipially  interested,  (s) 

(n)  Ante,  303.  (r)  Ante,  489. 

(o)  Ante,  303 ;    [Gums  v.   Capehart,  5  (s)  Ante,  963. 

Jones  Eq.  242.    But  in  "White  w.  White,  4  (i)  Paramour  w.  Yardley,  Plowd.  539  ; 

Dev.  &  Bat.  401,  it  was  held  that  where  a  Westwick  v.  Wyer,  4  Co.  28  b ;  Bastard  v. 

person  nominated  executor  in  the  will  re-  Stukely,  2  Lev.   209  ;    Barton's  case,   1 

fuses  or  neglects  to  accept  the  office,  no  Freem.  289 ;  Young  v.  Holmes,  1    Stra. 

acquiescence  on  his  part,  nor  act  of  his  not  70  ;  Doe  v.  Guy,  3  East,  120 ;  [Frouty  v. 

amounting  to  an  act  of  administration,  will  Frouty,  1  Bailey  Ch.  517.] 

justify  the  inference ;  because  in  order  there-  («)  3  East,  120. 

to,  there  must  in  fact  be  an  executor  to  as-  (x)    Williams    v.    Lee,    3    Atk.    223 ; 

sent.    See  Gardner  v.  Garett,  19  Ala.  666.]  [Parker  C.  J.  in  Andrews  v.  Hunneman, 

(p)  Ante,  948 ;  [Boone  v.  Dyke,  3  T.  B.  6  Pick.  129.] 

Mon.  529;   Adie  v.   Cornwell,  3   T.  B.  (y)  Ante,  1348;  Shadbolt  u.  Woodfall, 

Mon.  276.]  2  Coll.  30. 

(q)  1  Roll.  Abr.  618 ;  Devise,  B.  p.  1.  2 ;  (z)  Dix  v.  Burford,  19 Beav.  409  ;  [Hud- 
Perk,  s.  572 ;  Com.  Dig.  Admon.  C.  8 ;  son  v.  Keeve,  1  Barb.  89.] 
Townson  v.  Tickell,  3  B.  &  Aid.  40. 
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It  is  likewise  true,  as  a  general  proposition,  that  if  an  executor 
,  J  '     once  assent  to  a  legacy,  he  can  never  afterwards  re- 
cases  the      tract ;  (a')  and  notwithstanding  a  subsequent  dissent,  a 

assent  may  .on  i  •    t  -i         i-i 

be  retract-  specmc  legatee  has  a  right  to  take  the  legacy,  and  has 
a  lien  on  the  assets  for  that  specific  part,  and  may  follow 
them.  (6)  But  if  the  assent  has  not  been  completed  by  payment, 
in  the  case  of  a  general  legacy,  or  possession,  in  that  of  a  specific 
one,  and  its  recall  is  not  attended  with  injury  to  a  third  person, 
as  to  a  bond  fide  purchaser  from  the  legatee  on  the  faith  of  such 
assent,  it  seems  only  reasonable  that  the  executor  under  particu- 
lar circumstances  should  have  the  power  of  retracting  it;  as 
where  he  assents  upon  a  reasonable  ground  for  considering  that 
the  assets  are  sufiicient  to  answer  all  demands,  but  unknown  debts 
are  unexpectedly  claimed,  which  occasion  a  deficiency,  (c)  More- 
over, if  the  assent  has  been  completed  by  payment  or  possession, 
and  afterwards  debts  appear,  of  which  the  executor  had  no  pre- 
vious notice,  he  may,  by  bill  in  equity,  compel  the  legatee  to 
refund,  {d) 

The  assent  of  an  executor  shall  have  relation  to  the  time  of  the 
Relation  of  testator's  death.  Hence,  in  the  case  of  a  devise  of  a 
deato'c'i"  *  ^^^^  of  years  in  tithes,  in  an  advowson,  or  in  a  house 
testator.  or  land,  if  after  the  testator's  death,  and  before  the  ex- 
ecutor's assent,  tithes  are  set  out,  the  church  becomes  void,  or 
rent  from  the  undertenant  becomes  payable,  the  assent  by  rela- 
tion shall  perfect  the  legatee's  title  to  these  several  interests,  (e) 
So  such  assent  shall  by  relation  confirm  an  intermediate  grant 
by  the  legatee  of  his  legacy.  (/) 

Executor's  In  a  case  of  a  legacy  bequeathed  to  the  executor,  the 
his^wn"  union  of  the  two  characters  of  executor  and  legatee  in 
legacy.        one  person  makes  no  difference ;  for  his  assent  is  as  nec- 

(a)  Wentw.   Off.    Ex.  415,   14th  ed. ;        (c)  See  1  Eop.  Leg.  743,  3d  ed. 

Com.  Dig.  Admon.    C.  8.     The  author  (d)  See  post,  pt.  m.  bk.  iii.  ch.  iv.  § 

of  the  Office  of  an  Executor  expresses  his  x. ;  3  East,  123 ;  ante,  934,  note  (i). 

opinion  that  an  assent  cannot  be  after  a  (e)  Wentw.  Off.  Ex.  445,  446,  14th  ed. , 

disassent,  but  thinks  the  question  doubt-  Saunders's  case,  5  Co.  12  b;  infra,  pt.  m. 

ful.    P.  415  efsey.  of  14th  ed.  bk.  iii.  ch.  jx.  §  vi. 

(b)  Mead  v.  Lord  Orrery,  3  Atk.  238 ;  (/)  Toller,  311.  This  is  put  doubt- 
Toller,  311 ;  [Ross  V.  Davis,  17  Ark.  113  ;  ingly  in  Went.  Off.  Ex.  69,  445,  14th  ed. ; 
Alexander  v.  Williams,  2  Hill  (S.  Car.),  and  see  the  remark  of  Gibbs  C.  J.  at  the 
522;  Nunn  v.  Owens,  2  Strobh.  101  ;  Dun-  conclusion  of  hia  judgment,  in  Doe  v. 
ham  V.  Elford,  13  Eich.  Eq.  190.]  Sturges,  7  Taunt.  223  ;  2  Marsh.  516. 
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essary  to  a  legacy's  vesting  in  him  in  the  capacity  of  legatee,  as  to 
a  legacy's  vesting  in  any  other  person ;  ( g)  and  that  on  the  same 
principle,  viz,  that  until  he  has  examined  the  state  of  the  assets, 
he  is  incompetent  to  decide  whether  they  will  admit  of  his  taking 
the  thing  bequeathed  as  a  legacy,  and  whether  it  must  not  of 
necessity  be  applied  in  satisfaction  of  debts.  Qi) 

His  assent  to  his  own  legacy,  may,  as  well  as  his  assent  to  that 
of  another  legatee,  be  either  express  or  implied.  (A^)  He  may 
not  only,  in  positive  terms,  announce  his  election  to  take  it  as  a 
bequest,  but  such  election  may  also  be  implied  from  his  language 
or  his  conduct,  (i)  The  rule  as  to  the  latter,  as  laid  down  by 
Gibbs  C.  J.,  Doe  v.  Sturges,  (Ti)  is  that  "if  an  executor,  in  his 
manner  of  administering  the  property,  does  any  act  which  shows 
he  has  assented  to  the  legacy,  that  shall  be  taken  as  evidence  of 
his  assent ;  but  if  his  acts  are  referable  to  his  character  of  execu- 
tor, they  are  not  evidence  of  assent  to  the  legacy." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy  *  ac- 
cording to  the  will ;  (Z)  or  if  by  deed  reciting  that  he  has  a  term 
for  years  by  devise,  he  grant  it  over ;  (m)  this  will  amount  to  an 
assent  to  take  it  as  legatee.  So  if  he  take  the  profits  of  a  term  to  his 
own  use,  (w)  or  repair  the  tenements  bequeathed,  at  his  own  ex- 
pense, (o)  or  if  he  exclude  a  co-executor  from  a  joint  occupancy  of 
a  term  with  him,  (^)  all  these  acts  indicate  an  assent  to  the  be- 
quest. So  if  a  term  of  years  be  devised  to  the  executor  for  life, 
and  afterwards  to  A*.  B.,  if  the  executor  say  that  A.  B.  will  have 
it  after  him,  that  implies  an  election  to  take  it  as  legatee,  (jf) 
In  like  manner,  if  he  perform  a  condition  or  trust  annexed  to  the 
devise ;  as  if  a  lessee  for  years  devise  his  term  to  his  executor,  on 
condition  of  his  paying  10?.  a  year  to  J.  S.,  which  he  pays  accord- 
ingly ;  this  payment  amounts  to  an  election  on  his  part  to  take 

(g)  Toller,  345 ;  [Hudson  v.  Eeeve,  1  (I)  Com.  Dig.  Admon.  C.  6 ;  Garrett  v. 

Barb.  89.]  Lister,  1  Lev.  25. 

(A)  Wentw.  Off.  Ex.  67,  68,  I4th  ed. ;  (m)  Com.  Dig.  Admon.  C,   6.      So  if 

Toller,  345.  he  disposes  of  it  by  bis  own  will.    Fenton 

(Ai)  [Chester  u.   Greer,  5  Humph.  26.  v.  Clegg,  9  Ex.  680. 

But  the  assent  of  an  executor  to  a  legacy  (n)  Com.  Dig.  Admon.  C.  6. 

to  himself   cannot  be  presumed  without  (o)  Com.  Dig.  Admon.  C.  6 ;  Cheyney 

any  evidence.    Murphee  u.  Singleton,  37  and  Smith's  case,  1  Leon.  216. 

Ala.  412.]  (p)  Anon.  Dyer,  277    h;    Com.    Dig. 

(t)  Toller,  345 ;    Eenton   v.   Clegg,    9  Admon.  C.  6. 

Ex.  680.  (7)  Garrett  w.  Lister,  1  Lev.  25  ;  Com. 

{Jc)  7  Taunt.  223.  Dig.  C.  6. 
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the  lease  as  a  legacy,  and  it  is  in  law  an  execution  of  the  legacy 
forever ;  for  he  who  performs  the  charge  of  a  thing,  claims  the 
benefit  which  is  annexed  to  it.  (r)  Again,  an  assent  to  take  part 
as  a  residuary  legatee,  is  an  assent  also  to  take  the  whole  residue 
in  the  same  character,  (s)  On  the  other  hand,  if  the  executor 
merely  say  that  the  testator  "  left  all  to  him,"  (i)  this  will  not 
amount  to  an  election  to  take  as  legatee.  Further,  if  the  execu- 
tor demise  a  term  bequeathed  to  him  by  the  description  of  execu- 
tor, this  cannot  be  construed  into  an  assent,  because  the  act  is 
consistent'  with  his  power  and  character  as  executor,  (u)  And 
even  a  lease  by  him  in  his  own  name,  if  the  lease  be  in  its  terms 
inconsistent  with  his  title  as  legatee,  *  will  not  amount  to  an  assent 
to  take  as  legatee,  (x)  It  is  a  rule,  that  it  is  not  sufficient,  to  con- 
stitute an  implied  assent,  to  show  that  the  act  is  equally  applicable 
to  the  title  of  legatee  as  to  the  character  of  executor.  («/) 

Until  the  executor  has  made  his  election,  either  express  or  im- 
plied, he  shall  take  the  legacy  as  executor,  though  all  the  debts 
have  been  paid  independently  of  such  bequest,  (s) 

With  regard  to  the  effect  of  entry  by  the  executor  into  posses- 
Effect  of  ^^°°  ^^  ^  term  of  years  bequeathed  to  him,  the  following 
executor's    distinction  exists :  Where  the  entire  term  is  given  to  the 

entry  into  ^  _   *^ 

possession     executor,  an  entry  will  amount  to  an  election  to  take  as 

of  a  term  t>  i  i 

bequeath-  legatee.  But  where  a  sole  executor,  or  one  oi  several 
""■  executors,  takes  an  interest  in  a  leasehold  estate  for  life, 
or  any  partial  interest,  he  must  do  something  more  than  enter,  in 
order  to  give  assent  to  his  legacy,  (a)  There  is  a  substantial  rea- 
son for  this  distinction  ;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  legatee,  it  would  necessarily  confirm 
the  remainder  devised  over ;  (J)  and  that  might  happen  in  cases 
wherein  he  might  want  the  estate  in  remainder  for  sale,  in  order 
to  pay  the  testator's  debts.  Such  an  assent  would  be  a  devastavit 
in  the  executor,  which  might  be  a  grievous  hardship  to  him.     But 

(r)  Paramour  v.  Yardley,  Plowd.  544 ;  See,  also,  I  Coll.  360,  per  K.  Bruce  V.  C. 

Com.  Dig.  Admon.  C.  6.  accord. 

(s)  Hinson  v.  Button,  2  Roll.  Rep.  158.  (z)  Com.  Dig.  Admon.  C.  5. 

(«)  1  Roll.  Abr.  620 ;  Devise,  D.  pi.  6  ;  (a)  Pannel   v.   Fenn,    Cro.   Eliz.   348  ; 

Com.  Dig.  Admon.  C.  7.  Lampet's  case,   10   Co.  47  b;    Cray   v. 

(«)  Cheyney  &  Smith's  case,  1  Leon.  Willis,  2  P.  Wms.  531 ;  Doe  v.  Sturges, 

216;  Com.  Dig.  Admon.  C.  7.  7  Taunt.  221  ;  2  Marsh.   514;  S.  P.  per 

(x)  Doe  It.  Sturges,  7  Taunt.  222.  Parke  J.  3  B.  &  Ad.  680.    See  Touchst. 

(V)  7  Taunt.  217;  S.  C.  2  Marsh.  505.  457,  contra. 

(5)  See  ante,  1376. 
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if  the  devise  to  him  be  absolute,  the  same  reason  does  not  exist ; 
for  he  has  the  value  of  the  whole  term,  as  an  equivalent,  to  in- 
demnify himself  against  the  consequences  of  the  devastavit,  (o) 

In  Doe  V.  Sturges,  (<?)  the  law  on  this  subject  was  fully  consid- 
ered by  the  court  of  common  pleas.  In  that  case  the  testator 
bequeathed  a  term  of  years  to  his  nephew  Samuel  *  Hayes  for 
life,  with  remainder  over,  appointing  Samuel  and  two  other  per- 
sons trustees  and  executors,  with  power  for  Samuel  during  life, 
and  afterwards  for  the  surviving  executors  and  trustees,  to  demise 
the  lands  for  twenty-one  years.  Samuel  alone  entered  upon  the 
property  at  the  testator's  death,  and  demised  it  for  fourteen  and 
forty-two  years,  reserving  the  rent  to  himself,  his  executors,  &c. 
He  also  made  the  contract  for  this  lease  in  his  own  name,  and  dis- 
posed of  the  estate  by  his  will,  one  of  his  co-executors  being  alive. 
The  estate  was  claimed  by  the  plaintiff,  deriving  title  under  the 
will  of  the  first  testator,  in  opposition  to  the  interest  of  the  de- 
fendant, a  purchaser  from  the  lessee.  The  lease  could  not  be  sup- 
ported under  the  power,  and,  as  a  demise  by  a  mere  tenant  for 
life,  it  determined  upon  his  death  ;  but  as  a  lease  by  one  of  sev- 
eral executors,  it  might  be  supported,  unless  the  executor  Samuel 
had  previously  assented  to  the  devise  himself.  In  that  event,  the 
legal  interest  in  the  term  in  remainder  after  his  death  vested  in 
the  devisees  over,  which  entitled  them  to  recover ;  since  the  de- 
mise by  the  executor,  in  the  character  of  a  legatee,  could  only 
continue  during  his  life.  But  the  court  decided,  that  neither  his 
entering  into  the  land,  nor  his  sole  lease  reserving  rent  to  himself 
and  his  executors  (which  was  alike  inconsistent  with  his  interest 
as  tenant  for  life  and  his  duty  as  executor),  should  be  deemed  an 
assent  to  the  legacy;  and  that  the  lease  should  therefore  take 
effect  for  the  whole  forty-two  years,  out  of  the  lessor's  legal  inter- 
est as  executor. 

In  the  case  of  the  Attorney  General  v.  Potter,  (e)  a  testator 
bequeathed  a  leasehold  house,  and  his  residuary  estate,  to  his 
wife,  and  John  Lane  and  James  Potter,  whom  he  appointed  his 
executrix  and  executors,  in  trust  to  permit  his  said  wife  to  receive 
the  rents,  interest,  and  profits  for  life,  and  afterwards  to  pay  cer- 
tain legacies,  and  the  residue  was  given  to  Ann,  the  wife  of  the 
said  James  Potter,  and  three  others,  or  *  such  of  them  as  should 

(c)  Doe  V.  Sturges,  7  Taunt.  221,  by        (d)  7  Taunt.  217;  2  Marsh.  505. 
Gibbs  C.  J. ;  2  Marsh.  514.  (e)  5  Bear.  164. 
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be  living  at  his  death.  The  widow,  with  the  permission  of  her 
co-executors,  retained  possession  of  the  house  during  her  life,  and 
Ann  Potter,  together  with  the  three  others,  executed  a  deed, 
whereby  they  agreed  to  take  as  tenants  in  common  ;  and  it  was 
also  executed  by  James  Potter  the  executor,  and  husband  of  Ann. 
And  it  was  held  by  Lord  Langdale  M.  R.  that  no  assent  to  the 
legacy  of  the  house  in  remainder  had  been  constituted  by  these 
facts. 

However,  an  entry  by  an  executor,  to  whom  a  partial  interest 
only  in  a  term  of  years  has  been  bequeathed,  may,  accompanied 
by  other  circumstances,  amount  to  an  election  to  take  as  legatee. 
As  where  an  executor,  devisee  for  life  of  a  term  of  years,  enters 
upon  the  lands,  explaining  the  act  by  a  declaration  that  he  claims 
the  estate  as  devisee  for  life.  (/)  So  where  a  lease  is  devised  to 
an  executor,  during  the  minority  of  the  testator's  eldest  son,  to 
the  intent  that  with  the  profits  he  should  educate  all  the  children, 
and  the  residue  of  term,  after  the  son  attains  twenty-one,  is  given 
to  him ;  the  entry  of  the  executor  generally,  coupled  with  an  ap- 
plication by  him  of  the  rent  in  educating  the  children,  will 
amount  to  an  assent,  not  only  to  the  devise  to  himseK,  but  of 
the  residue  of  the  term  to  the  eldest  son.  (^)  In  Doe  v.  Tatch- 
ell,  (A)  a  testator  bequeathed  a  term  in  premises  to  R.  Sharp, 
his  executors,  &c.  in  trust  to  sell  and  dispose  of  the  same,  as 
might  seem  most  advantageous,  and  apply  the  proceeds  to  the 
maintenance  of  the  testator's  son  during  his  life.  He  bequeathed 
the  remainder  after  the  son's  decease  to  such  uses  as  the  son 
should  by  his  will  appoint ;  and  he  appointed  Sharp  his  executor. 
When  the  testator  died,  his  journeyman  was  managing  his  busi- 
ness on  the  premises,  as  he  had  done  for  some  years,  and  the  tes- 
tator's son  also  resided  there.  At  the  funeral.  Sharp  said,  in 
presence  of  the  journeyman  and  *  other  persons,  "The  house  is 
young  Batten's  (meaning  the  son's),  Tatchell  (the  journeyman) 
must  stay  .in  the  house  and  go  on  with  the  business,  but  young 
Batten  must  have  a  biding  place."  Tatchell  accordingly  continued 
on  the  premises,  carrying  on  the  business,  paying  no  rent,  but 
maintaining  the  testator's  son,  who  was  weak  in  intellect  and  un- 
able to  provide  for  himself.    Sharp  lived  twenty  years  afterwards, 

(/)  Welcden  ».  Elkington,  Dyer,  358  6,        (g)  Paramour  v.  Yardley,  Plowd.  539. 
359 ;  S.  C.  Plowd.  620.  See,  also,  Young  v.  Holmes,  1  Stra.  710. 

(A)  3  B.  &  Ad.  675 
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and  did  not  interfere  further  with  the  property.  And  the  court 
of  king's  bench  held  that  that  was  a  sufficient  evidence  of  a  dis- 
posal of  the  property  by  Sharp  according  to  the  trusts  in  the  will, 
and  that  he  had  assented  to  take  under  the  will  as  legatee  in  trust, 
and  not  as  executor.  (^) 

This  decision,  it  may  be  observed,  demonstrates  that  it  is  not 
essential  for  the  efficacy  or  validity  of  an  assent  to  a  bequest  that 
it  should  confer  a  legal  interest,  or  affect  the  mere  legal  title  to 
the  subject  of  the  bequest.  And  accordingly,  where  a  testator 
bequeathed  all  his  personal  estate  to  his  wife,  with  the  exception 
of  two  leasehold  houses,  the  rents  of  which  he  gave  her  for  life, 
and  after  her  death  he  directed  that  they  should  be  sold  and  the 
produce  divided  among  his  four  children,  and  he  appointed  his 
wife  and  another  person  his  executrix  and  executor  ;  and  upon  his 
death  his  wife  entered  into  possession  of  his  personal  property, 
including  the  leasehold  houses,  and  paid  all  his  debts ;  it  was  held 
by  Knight  Bruce  V.  C.  that,  under  the  circumstances  of  the  case, 
she  had  assented  to  the  legacy  to  the  children.  (¥) 

In   Richards  v.   Brown,  (J)   a  testator  bequeathed  to  a  Miss 
Wade,  whom  he  appointed  executrix,  his  household  fur-   Executor 
niture  for  her  life,  and  after  her  death  to  Sarah  Ohapple.   '^''ips  P°?- 

mi.       J.     J.  1  •  !•    n  •       n  .  session  of 

ihe  testator,  at  the  time  of  his  decease,  which  took  chattels  be- 
place  in  the  year  1825,  was  indebted  in  lOOZ.  on  a  prom-  to  him  for 
issory  note,  which  he  had  made  in  the  year  1816,  and  '*^' 
on  which  he  had  regularly  *  paid  interest  during  his  life.  On  his 
•  death,  Miss  Wade  took  possession  of  the  furniture,  and  continued 
to  pay  interest  on  the  note  up  to  the  year  1831.  On  her  death 
in  the  year  1832,  Sarah  Chappie  took  possession  of  the  furniture. 
And  it  was  contended  that  Miss  Wade,  by  so  taking  possession 
under  the  bequest  to  her  for  life,  had  assented  to  the  residuary 
bequest  to  S.  Chappie.  But  the  court  of  common  pleas  held  that 
this  did  not,  under  the  circumstances,  amount  to  such  an  assent. 
And  Tindal  C.  J.  said,  that  though  an  assent  to  a  particular 
estate  in  the  property  bequeathed  is  an  assent  to  the  estate  in  re- 
mainder also,  yet,  as  Miss  Wade  might  have  taken  the  furniture 
either  as  executrix  or  as  legatee,  and  as  there  was  no  reason  for 
presuming  that  she  took  it  on  the  bad  title  of  a  legatee  while 
debts  remained  unpaid,  when  she  might  have  taken  it  on  a  good 

(i)  See,  also,  Trail  v.  Bull,  1  Coll.  352 ;        (k)  Trail  v.  Bull,  1  Coll.  352. 
Fenton  v.  Clegg,  9  Ex.  680.  (I)  3  Bing.  N.  S.  493 ;  ante,  1354  et  seq. 
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one  as  executrix,  it  must  be  intended  that  she  held  it  as  execu- 
trix. 

If  an  executor  legatee  renounce  probate,  his  assent  to  his  own 
Executor's  legacy  will  be  ineffectual ;  and  if  he  take  the  thing  be- 
hifown"  queathed  without  the  permission  of  the  administrator 
jrfferre-  '''*™  testamento  annexo,  he  will  incur  the  same  liabilities 
nouncing.     as  any  other  legatee  so  acting,  (wi) 

If  any  of  several  executors  be  a  legatee,  his  single  assent  to 
Assent  of  his  own  legacy  will  vest  the  complete  title  in  him.  (to) 
erai  execu-  And  if  the  Subject  be  entire  and  given  to  all  the  execu- 
^n\eB-^  *°^^'  *^®  assent  of  any  one  of  them  to  his  own  propor- 
a«y-  tion  will  be  sufficient,  (o) 


*  SECTION  IV. 

At  what  Time  Legacies  are  to  be  paid ;  and  herewith  of  Bequests 
for  lAfe,  with  Remainder  over. , 

On  the  same  principle  that  the  assent  of  an  executor  to  a  leg- 
Legacies  ^°J  ^^  necessary,  he  cannot,  before  a  competent  time  has 
^'°abie  at  ^^^.psed,  be  compelled  to  pay  it.  The  period  fixed  by 
the  end  of     the  civil  law  for  that  purpose,  which  our  courts  have  also 

a  year  from  .ii  ii.i-i  i  r   ■<• 

testator's  prescribed,  and  which  is  analogous  to  the  statute  of  dis- 
tributions (as  will  hereafter  be  seen),  is  a  year  from  the 
testator's  death,  during  which  it  is  presumed  that  the  executor 
may  fully  inform  himself  of  the  state  of  the  property,  (p)  But 
within  that  period  h^  cannot  be  compelled  to  pay  a  legacy,  even 

(m)  Broker  v.  Charter,  Cro.  Eliz.  92.  Bitzer  v.  Hahn,  14  Serg.  &  R.  238 ;  Miles 
And  by  reason  of  stat.  20  &  21  Vict.  c.  v.  Wister,   5  Biuney,  477 ;    Hepburn  v. 
77,  8.  79  {ante,  286),  the  law  is  now  the  Hepburn,  2  Bradf.  Sur.  74;   Bradner  v. 
same,  where  the  legatee,  being  one  of  sev-  Faulkner,  12  N.  Y.  472 ;  Cook  v.  Meeker, 
eral  executors,  renounces,  and  the  others  36N.  Y.  15;  Lawrence  ».  Embree,  3  Bradf. 
prove  the  will.  Sur.  364 ;  Hammond  «.  Hammond,  2  Bland 
(n)  1  Boll.  Abr.  618,  Devise,  B.  pi.  2, 3;  Ch.  306  ;  Hoagland  f.  Schenck,  1  Harr. 
Townson  v.  Tickell,  3  B.  &  Aid.  40;  ante,  {N.  J.)  370 ;    Martin  v.  Martin,  6  Watts, 
948,  1378.  67;  Huston's  Appeal,  9  Watts,  473;  Hal- 
Co)  lb.  lett  V.  Allen,   13  Ala.  555 ;    Sullivan  ». 
{p)  Woodu.Penoyre,  13  Ves.  333,334;  Winthrop,  1    Sumner,  12;  Swearingham 
Pearson  ».  Pearson,    1   Sch.  &  Lef.  11 ;  v.  StuU,  4  Harr.  &  M'H.  38.    As  to  the 
Toller,  312.    [See  Perry  v.  Hale,  44  N.  H.  period  for  payment  of  legacies  charged 
368;  Eyre  v.   Golding,   5  Binney,   475;  on  land,  see  post,  1399,  note  (n).] 
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in  a  case  where  the  testator  directs  it  to  be  discharged  within  six 
months  after  his  death,  (cf) 

This  allowance,  however,  to  executors,  is  merely  for  convenience, 
in  order  that  the  debts  of  the  testator  may  be  ascertained,  and 
the  executors  made  acquainted  with  the  amount  of  assets,  so  as 
to  be  able  to  make  a  proper  distribution  of  them,  (r)  Therefore, 
if  the  state  of  the  testator's  circumstances  be  such  as  to  enable  the 
executors  to  discharge  legacies  at  an  earlier  period,  they  have  au- 
thority to  do  so.  (s) 

*  Again,  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaining  that  age,  then  to  B., 
and  A.  died  before  twenty-one,  several  years  after  the  testator ; 
it  was  holden  that  B.  was  entitled  to  receive  the  legacy  immedi- 
ately upon  the  death  of  A. ;  for  although  it  was  objected,  that 
this  being  a  new  substantive  legacy  to  B.,  the  executor  ought  to 
have  a  year's  time  for  the  payment  of  it,  yet  the  court  held  that 
the  year's  time  must  be  intended  to  be  from  the  death  of  the 
testator ;  whereas  in  this  case  the  testator  had  been  dead  much 
longer,  (f) 

According  to  the  ordinary  practice  in  suit  to  administer  the 


(?)  See  Benson  v.  Maude,  6  Madd.  15  ; 
[Edgar  v.  Shields,  1  Grant  Cas.  361 ;  Hoag- 
land  V.  Schenck,  1  Harr.  (N.  J.)  370; 
Wiite  V.  Donnell,  3  Md.  Ch.  526 ;  Brooks 
V.  Lynde,  7  Allen,  64, 67 ;  Marsh  B.Hague, 
1  Edw.  Ch.  1 74 ;  Andrews  v.  Hunneman, 
6  Pick.  129  ;  Howland  v.  Howland,  11 
Gray,  469,  476  ;  Pollard  v.  Pollard,  1  Al- 
len, 490,  491.]  In  Brooke  w.  Lewis,  6 
Madd.  358,  the  testator  gave  certain  lega- 
cies, which  he  directed  to  be  paid  within 
six  months  after  his  decease ;  and  he  di- 
rected the  residue  to  be  divided  among  cer- 
tain persons  named,  or  such  of  them  as 
should  be  living  at  the  time  the  same  should 
be  distributed.  And  it  was  holden  that  the 
residue  was  to  be  divided  among  the  lega- 
tees named,  who  were  living  at  the  end 
of  one  year  after  the  death  of  the  testa- 
tor [Provision  is  made  by  statute  in  New 
York  for  payment  of  the  legacy  at  the 
time  directed,  though  within  the  year,  upon 
bond  being  given  to  refund  in  case  it  may 
become  necessary.  2  R.  S.  (N.  Y.)  90,  § 
44.] 


(r)  Garthshore  v.  Chalie,  10  Ves.  13 ; 
[Story  J.  in  Sullivan  v.  Winthrop,  1  Sum- 
ner, 12,  13,  16.] 

(s)  Pearson  v.  Pearson,  1  Sch.  &  Lef. 
12,  by  Lord  Redesdale;  [Evans  v.  Ingle- 
hart,  6  Gill  &  J.  191 ;  Sullivan  v.  Win- 
throp, 1  Sumner,  1,  19.]  "  I  know  of  no 
case,"  said  Lord  Eldon,  in  Angerstein  v. 
Martin,  1  Turn.  &  E,.  241,  "  which  pre- 
vents execstors,  if  they  choose,  from  pay- 
ing legacies,  or  handing  over  the  residue, 
within  the  year ;  and  if  it  is  clear,  cur- 
rente  anno,  that  the  fund  for  the  payment 
of  debts  and  legacies  is  sufScient,  there 
can  be  no  inconvenience  in  so  doing." 
His  lordship  also  observed,  on  another 
occasion,  that  if  a  case  was  produced  in 
which  it  was  quite  clear  that  there  were 
no  debts,  the  court  would  give  the  fund  to 
the  party,  notwithstanding  there  had  not 
been  a  lapse  of  twelve  months.  Garth- 
shore  V.  Chalie,  10  Ves.  13. 

(t)  Laundy  v.  'WiUiams,  2  P.  Wms. 
478  ;  [Miller  v.  Philip,  5  Paige,  573.] 
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assets  of  a  deceased  testator,  the  court  in  the  first  place  waits  until 
Practice  in  all  the  claims  on  the  estate  are  settled,  and  until  the  clear 
fs°ritbn'''  ^^"^  ^^  ascertained  ;  and  then  the  particular  legatees  are 
*"''•  paid,  (m)     They  are  paid  their  principal,  and  if  enti- 

tled to  interest,  they  are  paid  interest  at  the  rate  of  four  per  cent, 
up  to  that  time,  (x) 

But  if  it  clearly  appears  that  a  surplus  will  remain,  after  dis- 
charging all  the  testator's  debts  and  liabilities,  although  the  exact 
amount  of  the  surplus  cannot  be  ascertained  for  a  considerable 
time,  the  court  will,  by  anticipation,  direct  proportional  payments 
to  be  made  to  pecuniary  legatees,  as  far  as  that  can  be  done  with 
safety  to  the  creditors.  («/) 

In  a  case  (2)  where  it  appeared,  upon  affidavits,  that  the  estate 
was  large,  with  but  few  debts  or  charges  thereon,  the  court  ordered 
the  jointure  of  the  widow  of  the  testator,  *and  annuities  given 
by  his  will,  to  be  paid  out  of  the  income  of  the  estate,  before  de- 
cree, but  refused  to  direct  the  payment  of  the  pecuniary  legacies. 

Where  a  legacy  is  given  generally,  subject  to  a  limitation  over 
Leeacy  upon  a  subsequent  event,  the  devesting  contingency  will 
snbjeot  ^  not  prevent  the  legatee  from  receiving  his  legacy  at  the 
ing  oontin-  end  of  the  year  from  the  testator's  death  ;  and  he  is  not 
bound  to  give  security  for  repayment  of  the  money,  in 
case  the  event  should  happen.  (2^)  Thus  where  a  legacy  was 
given  on  condition  to  be  void  in  case  the  legatee  should  succeed 
to  an  estate  in  the  event  of  the  death  of  A.  without  issue  of  her 
body,  payment  was  decreed  in  the  lifetime  of  A.,  and  without 

(m)  Thomas  „.  Montgomery,  1  Euss.  &  Howe  v.  White,  16  N.  J.  Eq.  411 ;  Tyson 
My.  737.  [In  Vermont,  executors  and  ad-  v.  Blake,  22  N.  Y.  558  ;  Pelham  v.  Taylor, 
ministrators  are  not  liable  to  be  charged  1  Jones  Eq.  121.  Security  is  required  in 
with  a  breach  of  their  administration  such  cases  only  when  it  is  shown  to  the 
bond,  for  non-payment  of  legacies,  until  court  that  there  is  danger  that  the  prop- 
there  has  been  an  order  or  decree  of  the  erty  will  be  wasted,  secreted,  or  removed 
probate  court  for  payment,  and  a  failure  by  the  first  taker.  Eiske  v.  Cobb,  6  Gray, 
to  comply.  Probate  Court  u.  Kimball,  42  144;  Taggard  o.  Piper,  118  Mass.  315; 
Vt.  320.]  Homer  v.  Shelton,  2  Met.  194  ;   McCarty 

{x)  See/)os*,  pt.  III.  bk.  III.  ch.  iv.§vi.  u.  Cosgrove,  101  Mass.  124;  "Williams  v. 

as  to  reclaiming  interest.  Gotten,  3  Jones  Eq.  395 ;  Horah  v.  Horah, 

(y)  1  Euss.  &  My.  729.    But  the  lega-  1  Wins.  (N.  Car.)  107.    For  cases  where 

tees  are  not  entitled  to  have  the  fund  ap-  legatee  for  life  has  been  required  to  give 

propriated,  subject    to  the  eventual  de-  security  in  order  to  obtain  his  legacy,  see 

mands  established.     See  ^osJ,  1407.  Eicherberger  v.  Barnitz,  17  Serg.  &  E. 

(a)  Digby  a.  Boycatt,  4  Hare,  444.  293;    Clarke  v.   Terrey,   34   Conn.   176; 

(2I)  [Condict  V.  King,  13  N.  J.  Eq.  375  ;  Kinnard  v.  Kinnard,  5  Watts,  108.] 
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security  for  refunding,  (a)  But  in  a  modern  case,  (6)  a  legacy 
was  given  to  a  father,  on  condition  that  he  did  not  interfere  with 
the  education  of  his  daughter.  And  on  a  bill  by  the  father,  for 
his  legacy,  the  court  required  from  him  security  to  that  effect,  to 
be  approved  by  the  master,  and  directed  the  costs  of  the  proceed- 
ings to  be  paid  out  of  the  legacy. 

If  an  annuity  be  given  by  will,  it  shall  commence  immediately 
from  the  testator's  death,  and  consequently  the  first  pay- 
ment shall  be  made  at  the  expiration  of  a  year  next  after 
that  event,  (e)  Where  an  annuity  is  expressly  directed  to  *  com- 
mence within  a  year,  as  at  the  first  quarter-day  after  the  testator's 
death,  (<^)  or  where  an  annuity  is  given  with  a  direction  that  it 
shall  be  paid  monthly,  (e)  the  money  will  be  due  at  the  first  quar- 
ter-day in  the  former  case,  and  at  the  end  of  the  first  month  after 


Annuity. 


{a)  Fawkes  v.  Gray,  18  Ves.  131.  See, 
also,  GriiBths  v.  Smith,  1  Ves.  jr.  97  ;  1 
Eop.  Leg.  752,  3d  ed. 

(6)  Colston  V.  Morris,  6  Madd.  89. 

(c)  By  Lord  Eldon  in  Gibson  v.  Bott,  7 
Ves.  96,  97,  and  in  Teams  v.  Young,  9 
Ves.  553  ;  Stamper  v.  Pickering,  9  Sim. 
176;  [Sargent  v.  Sargent,  103  Mass.  297, 
299,  300 ;  Eyre  v.  Golding,  5  Binn.  472 ; 
Hilyard's  Estate,  5  Watts  &  S.  30 ;  Story 
J.  in  Sullivan  v.  Winthrop,  1  Sumner,  12.] 
See,  also,  Houghton  v.  Franklin,  1  Sim. 
&  Stu.  392,  where  Sir  J.  Leach  observes, 
that  as  a  will  speaks  at  the  death  of  a  tes- 
tator, it  must  be  intended  that  the  pay- 
ment of  an  annual  sum  given  by  it  is  to 
commence  from  that  period,  unless  there 
be  some  circumstances  or  expressions  in 
the  will  to  control  that  intention.  But  in 
Storer  v.  Prestage,  3  Madd.  168,  his  honor 
said,  that  "  when  annuities  are  given  out  of 
a  residue,  and  there  is  no  time  of  payment 
mentioned  in  the  will,  it  may  be  ques- 
tioned whether  the  principle  must  not  be 
the  same  as  if  there  were  one  tenant  for 
life  of  the  residue,  and  the  annuities  be 
payable  only  from  the  end  of  one  year 
after  the  testator's  death."  See,  however, 
post,  1390.  [It  is  provided  by  statute,  in 
Massachusetts,  that  when  an  annuity,  or 
the  use,  rent,  income,  or  interest,  of  any 
property,  real  or  personal,  or  the  income 


of  any  fund  is,  by  will,  given  to  or  in  trust 
for  the  benefit  of  a  person  for  life  or  until 
the  happening  of  a  contingent  event,  he 
shall  be  entitled  to  receive  the  same  from 
the  death  of  the  testator  unless  it  is  other- 
wise provided  in  the  will ;  or  unless  the 
same  is  required  for  the  payment  of  debts 
and  other  allowances  having  legal  prefei^ 
ence  out  of  the  estate;  and  provision  is 
also  made  for  apportioning  an  annuity, 
rent,  interest,  or  income,  when  the  event,  on 
the  happening  of  which  it  is  to  terminate, 
occurs  between  the  periods  of  payment. 
Gen.  Sts.  c.  97,  §§  23,  24.  See  Pollock  v. 
Learned,  102  Mass.  55 ;  Sargent  o.  Sar- 
gent, 103  Mass.  299,  300;  Wiggin  v. 
Swett,  6  Met.  194,  201,  202.  The  above 
provision  for  apportionment  was  held  not 
to  render  apportionable  dividends  from  the 
profits  of  business  of  incorporated  com- 
panies not  declared  at  the  time  when  the 
event  happens.  Granger  v.  Bassett,  98 
Mass.  462.] 

{d)  Storer  v.  Prestage,  i  3  Madd.  167. 
[Where  an  annuity  is  given  by  will,  with 
a  direction  that  it  be  paid  quarter  yearly, 
the  first  payment  is  to  be  made  at  the  end 
of  three  months  after  the  testator's  death. 
Wiggin  V.  Swett,  6  Met.  194.] 

(e)  Houghton  v.  Franklin,  1  Sim.  & 
Stu.  390. 
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the  testator's  death,  in  the  latter,  although  not  payable  by  the  ex- 
ecutor till  the  end  of  the  year.  (/)  Where  a  testator  gives  an 
annuity  to  A.  for  life,  and  directs  the  first  payment  to  be  made 
within  one  month  from  his,  the  testator's,  death,  the  annuity  com- 
mences from  the  death  of  the  testator ;  and  though  the  first  year's 
payment  is  due  at  the  appointed  time,  the  payment  for  the  sec- 
ond year  does  not  become  due  till  the  end  of  the  year,  (jg)  Where 
a  testator  gives  an  annuity  to  A.  for  life,  payable  quarterly,  the 
first  payment  to  be  made  within  eighteen  months  after  his  death ; 
the  annuity  does  not  commence  till  fifteen  months  from  the  death 
of  the  testator.  (Ji) 

A  distinction  was  taken  by  Lord  Eldon,  in  Gibson  v.  Bott,  (*') 
Bequests      between  an  annuity  and  a  legacy  for  life.     "  If  an  an- 

frti*  litp   i*G" 

mainde'r  nuity,"  said  his  lordship,  "  is  given,  the  first  payment 
*"^®'^"  is  paid  at  the  end  of  the  year  from  the  death  ;  (i^)  but 

if  a  legacy  is  given  for  life,  with  remainder  over,  no  interest  is 
due  till  the  end  of  two  years.  It  is  only  interest  of  the  legacy  ; 
and  till  the  legacy  is  payable,  there  is  no  fund  to  produce  inter- 
est." (Jfc) 

However,  a  different  doctrine  prevails  with  respect  to  a  bequest 
of  the  residue  of  personal  estate  for  life,  with  remainder  over. 
For  the  later  decisions  have  established  that  the  person  taking 
the  residue  for  life  is  entitled  *  to  the  income,  in  some  shape  or 
other,  from  the  death  of  the  testator.  (T) 

(/)  See  ante,  1287.  B.  232  ;  Hewitt  v.  Morris,  1  Turn.  &  R. 

(g)  Irvin  v.  Ironmonger,  2  Enss.  &  My.  241 ;  La  Terriere  v.  Bulmer,  2  Sim.  18 ; 

531.  Dimes  u.  Scott,  4  Euss.  195;  Douglas  ». 

(h)  2  Russ.  &  My.  531.  Congrere,  1  Keen,  410 ;  Taylor  v.  Clarke, 

(i)  7  Ves.  96.  1  Hare,  161  ;  Macpherson  v.  Macpherson, 

(t')  [Lawrence  v.  Embree,  3  Bradf.  Sur.  1  Macq.  H.  of  L.  243  ;  [Chesnut  v.  Strong, 

364.]  1   Hill  Ch.  123  ;  Pollock  v.  Learned,  102 

(k)  [Eyre  v.  Golding,  5  Binn.  472  ;  Hil-  Mass.  54,  55  ;  Hilyard's  Estate,  5  "Watts 
yard's  Estate,  5  Watts  &  S.  30 ;  Hoagland  &  S.  32;  Foote's  case,  22  Pick.  299; 
V.  Schenck,  1  Harr.  (N.  J.)  375  ;  Story  J.  Sohier  v.  Eldredge,  103  Mass.  351  ;  Lamb 
in  Sullivan  v.  Wiuthrop,  1  Sumner,  13.]  v.  Lamb,  11  Pick.  371 ;  Minot  v.  Amory, 
It  is  a  doubtful  point  whether  a  sum  of  2  Cuah.  377,  388,  389 ;  Lovering  v.  Minot, 
money,  directed  to  be  placed  out  to  pro-  9  Cush.  151,  157;  Gray  J.  in  Sargent  v. 
duce  an  annuity,  is  to  be  considered  as  a  Sargent,  103  Mass.  299 ;  Healey  v.  Top- 
legacy  payable  at  the  end  of  a  year,  or  as  pan,  45  N.  H.  267  ;  Williamson  u.  Wil- 
an  annuity  payable  from  the  death.  7  liamson,  6  Paige,  298,  304;  Cooke  ». 
Ves.  97.  Meeker,  39  N.  Y.  15.     In  the  case  of  a 

{I)  Angerstein  v.  Martin,   1   Turn.  &  bequest  of  a  residue  in  trust  to  be  sold  as 
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But  some  difficulty  exists  in  applying  this  doctrine  in  instances 
where  the  testator  has  directed  the  residue  to  be  invested  in  spec- 
ified securities.  And  the  rule  in  cases  of  such  a  nature  appears 
to  be  not  exactly  settled. 

In  La  Terriere  v.  Bulmer,  (m)  Sir  Anthony  Hart  V.  C.  held 
that  the  tenant  for  life  of  a  residue,  which  was  directed  to  be 
laid  out  in  certain  securities,  was  entitled  to  the  income  accrued 
in  the  first  year  after  the  testator's  decease,  on  such  parts  of  the 
testator's  estate  as  were  invested  at  his  death  in  the  proper  secu- 
rities, and  on  such  parts  as  were  afterwards  so  invested  within 
the  same  year  ;  but  that  the  income  before  such  investment  formed 
part  of  the  capital  of  the  residue.  In  Dimes  v.  Scott,  (n)  the 
testator  directed  the  residue  of  his  personal  estate  to  be  converted 
into  money,  and  invested  in  government  or  real  securities  in  trust 
for  A.  for  life,  and  after  his  death  for  B.  Part  of  the  estate  con- 
sisted of  a  share  which  the  testator  had  in  an  Indian  loan  bearing 
interest  at  ten  per  cent.  After  it  had  been  determined  that  a 
conversion  ought  to  have  been  made  into  three  per  cent,  stock  at 
the  end  of  a  year  after  the'  testator's  death,  (o)  a  question  arose, 
whether  the  tenant  for  life  was  entitled  to  the  interest  actually 
made  during  the  year  ;  and  it  was  held  by  Lord  Lyndhurst  that 
the  tenant  for  life  should  be  allowed  during  that  period,  in  lieu 
of  the  actual  income,  the  dividends  on  so  much  three  per  cent, 
stock  as  the  proceeds  of  the  property,  if  converted  at  the  end  of 
that  year,  would  have  purchased.  In  Douglas  v.  Congreve,  (^) 
a  testator  bequeathed  *  the  residue  of  his  estate  and  effects,  real 
and  personal,  to  trustees,  upon  trust  to  convert  the  same  into  gov- 

soon  as  may  be,  and  invested  in  a  partic-  of  the  actual  investment  for  the  first  year, 

nlar  kind   of  security,   and  the    income  if  in  public  funds  or  such  other  securi- 

paid  to  one  person  for  life,  and  then  the  ties  as  a  trustee  might  lawfully  invest  in. 

principal  to  others,  without  any  direction  Gray  J.  in  Sargent  v.  Sargent,  103  Mass. 

that  such  investment  shall  include  inter-  297,  298 ;  Brown  v.  Gellatly,  L.  E.  2  Ch. 

vening  income  by  way  of  accumulation,  it  Ap.  751  ;  Pollock  v.  Learned,  102  Mass. 

is  now,  after  much  variety  and  conflict  of  49,  54,  55 ;  Evans  u,  Inglehart,  6  Gill  & 

opinion,  well  settled  in  England,  that  the  J.  171.]     But  see,  contra,  Taylor  v.  Hib- 

tenant  for  life  is  entitled  to  income  from  bert,   1  Jac.   &  W.  308 ;    Stott  v.  Hol- 

the  death  of  the  testator;  that  the  conver-  lingworth,  3  Madd.  161 ;  Griffith  v.  Mor- 

sion  from  one  form  of  security  to  another,  rison,  1  Jac.  &  W.  311,  note,  and  Am- 

if  not  made  sooner,  is  to  be  taken  as  if  phlett  v.  Parke,  1  Sim.  275. 

made  at  the  end  of  one  year  from  the  tes-  (m)  2  Sim.  18. 

tator's  death  ;  and  that  the  tenant  for  life  (n)  4  Russ.  195. 

is   to  receive  the   income   computed   ac-  (o)  See  post,  1394. 

cordingly  from  that  time,  and  the  income  (p)  1  Keen,  410. 
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ernment  securities  in  their  own  names,  and  to  pay  the  interest 
and  dividends  thereof  to  M.  S.  for  her  life,  and  after  her  decease 
to  pay  and  transfer  such  residue  in  equal  moieties  to  the  person 
therein  mentioned.  And  Lord  Langdale  M.  R.  said  that  in  a  case 
where  there  is  no  direction  to  accumulate,  and  therefore  no  direc- 
tion to  add  interest  to  capital,  it  appeared  to  him  more  likely  to 
have  been  the  intention  of  the  testator  that,  until  the  lapse  of  such 
convenient  time  as  may  be  allowed  to  the  executor  to  make  the 
conversion  directed  by  the  will,  the  tenant  for  life  should  enjoy 
the  interest  actually  accrued ;  and  if  it  should  be  held,  as  in  Dimes 
V.  Scott,  that  the  conversion  ought  to  be  made  in  a  year,  his  lord- 
ship thought  that  no  inconvenience  could  follow  from  allowing  the 
tenant  for  life  the  interest  of  the  residue,  making  interest  as  it 
stood  at  the  time  of  the  testator's  death,  until  the  end  of  one 
year,  or  so  much  of  that  year  as  should  elapse  before  the  conver- 
sion of  the  residue  according  to  the  direction  of  the  will.  And 
the  learned  judge  held  accordingly.  In  Taylor  v.  Clark,  (5)  Wig- 
ram  V.  C.  considered  that  Douglas  v.  Congreve  and  Dimes  v.  Scott 
could  not  stand  together,  and  his  honor  said  that  he  felt  bound 
to  follow  the  authority  of  the  latter  case,  and  did  accordingly  act 
upon  it,  although  he  expressed  his  own  unfettered  opinion  to  be, 
that  La  Terriere  v.  Bulmer  was  altogether  right,  and  that  so  far  as 
that  case  is  impunged  by  the  decision  of  Dimes  v.  Scott,  the  latter 
decision  was  to  be  regretted.  However,  in  Morgan  v.  Morgan,  (r) 
Romilly  M.  R.  not  only  considered  himself  bound  to  follow  the 
decision  in  Dimes  v.  Scott,  and  adopted  accordingly  the  principle 
there  laid  down,  but  added  that  it  seemed  to  him  to  be  that  which 
was  least  open  to  objection,  (s) 

(q)  1  Hare,  16].  14  Sim.  202;  Mackie  v.  Mackie,  5  Hare, 

(r)  14  Beav.  72,  92.  70 ;    Sparling   v.   Parker,   9    Beav.    524. 

(s)  See  accord.  Ke  Llewellyn's  Trusts,  Again,  the  claim  of  the  tenant  for  life  to 

29  Beav.  171 ;  Yates  v.  Yates,  28  Beav.  any  income  at  all  during  the  year  may,  of 

637 ;  Holgate  v.  Jennings,  24  Beav.  623.  course,  be  controlled  by  an  opposite  dispo- 

See,   also,  M'Pherson    v.  M'Pherson,    1  sition  of  the  income  before  investment. 

Macq.  H.  of  L.  243.    It  is,  however,  ob-  Thus,  where  a  residue  is  directed  to  be 

vious,  that  the  language  of  a  will  may  be  laid  out  in  land,  to  be  settled  on  a  person 

such  as  to  entitle  the  tenant  for  life  to  re-  for  life,  with  remainder  over,  and  the  in- 

ceive  the  actual  income  of  the  testator's  terest  to  accumulate  until  the  money  is  so 

property  in  specie,  as  it  stood  at  his  death,  laid  out,  the  accumulation  shall  cease  at 

and  nothing  more  or  less,  until  the  prop-  the  end  of  the  year  from  the  testator's 

erty  shall  be  actually  converted,  or,  at  all  death,  and  from  that  period  the  legatee 

events,  until  it  might  have  been  so,  but  for  life  will  be  entitled  to  the  interest.   Sit- 

for  improper  delay.     See  Wrey  v.  Smith,  well  i;.  Bernard,  6  Ves.  520  ;  Stair  v.  Mac- 


CH.  IV.  §  IV.]       BEQUESTS   FOB   LIFE,   EEMAINDER   OVER. 


1495 


*  With  respect  to  cases  where  the  testator  simply  bequeaths  all 
the  residue  of  his  personal  estate  for  life  with  remainder  over, 


gill,  1  Bligh  N.  S.  662 ;  S.  C.  1  Dow.  N. 
S.  24;  Vigor  u.  Harwood,   12  Sim.  172; 
Tucker  v.  Boswell,  5  Beav.  607  ;  1  Macq. 
H.   of  L.  249.     See,  also.  Parry  v.  War- 
rington, 6  Madd.  165;  Grelsley  v.  Lord 
Chesterfield,   13  Beav.  288.    "Where  the 
testator  directed  a  sale  of  his  real  estate 
with  all  convenient  speed  after  his  death, 
and  that  the  produce,  together  with  his 
residuary  personal  estate,  should  be  in- 
vested, and  the  dividends  be  paid  to  one 
for  life,  and   further  directed   that    the 
trustees  should  stand  possessed  of  the  trust 
moneys  and  rents  and  profits  until  sale  and 
investment;   and  the  land  remained  un- 
sold.    Sir  J.  Leach  M.  K.  said  that  the 
tenant  for  life,  by  the  clear  language  of  the 
will,  was  not  entitled  to  the  rents  and  prof- 
its of  the  residuary  real  estate  until  it 
had  been  sold  and  the  produce  invested ; 
that  it  was  consistent  with  principle  and 
authority,  that  twelve  months  should  be 
considered  as  the  time  within  which  the 
sale  might  reasonably  have  been  made; 
and  that  from  that  time  the  tenant  for 
life  was  entitled  to  the  rents.     Vickers  v. 
Scott,  3  My.  &  K.  500.    [Mr.  Jarman  says  : 
"  Sometimes  the  exercise  of  trustees'  op- 
tion to  convert  regulates  not  merely  the 
devolution  of  property  as  between  the  real 
and  personal   representatives  respectively 
of  the  beneficial  objects,  but  also  deter- 
mines its  destination  under  the  will  itself; 
;.  e.  until  conversion,  it  belongs  to  one, 
and,  when  actually  converted,  to  another. 
Large  and  inconvenient  as  such  a  discre- 
tion is,  yet,  if  the  intention  to  confer  it  be 
clearly  manifested,  the  construction  must 
prevail,  in  spite  of  any  suspicion  that  the 
testator  misapprehended  the  effect  of  the 
term  he  has  employed.    1  Jarman,  568, 569. 
See  Brown  v.  Bigg,  7  Ves.  279 ;  Harding 
V.  Trotter,  21  L.  T.  279,  V.  C.  S.     So,  if 
the  fund  arising  from  the  sale  be  disposed 
of  in  such  terms  as  unequivocally  and  ex- 
plicitly to  make  the  vesting  depend  on  the 
period  of  actual  sale,  the  vesting  will  be 
postponed  accordingly.     See  Elwin  v.  El- 


win,  8  Ves.  547  ;  Paulkener  v.  Hollings- 
worth,  cited  8  Ves.  558 ;  1  Jarman,  569. 
In  all  such  cases,  however,  the  courts,  ever 
anxious  to  avoid  imputing  to  a  testator  a 
mode  of  disposition  at  variance  with  what 
is  usual  and  convenient,  will  diligently 
seek  in  the  context  of  the  will  for  means 
of  escape ;  and  in  one  class  of  cases,  of 
very  frequent  occurrence,  the  literal  force 
of  the  language  of  the  will  has,  even  with- 
out any  such  aid  from  the  context,  been 
moulded  into  conformity  with  probable 
intention.  The  cases  here  alluded  to  are 
those  in  which  a  will,  creating  a  trust  for 
conversion,  is  so  framed  as  that  the  en- 
joyment of  the  cestui  que  trust  is  apparently 
made  to  wait  until  actual  conversion.  The 
inconvenience  of  such  a  postponement  is 
obvious  ;  it  seems  hardly  supposable  that 
the  testator  could  mean  that  the  actual 
enjoyment  by  the  object  of  his  bounty 
should  be  liable  to  be  deferred  for  an  in- 
definite period,  by  difficulties  attending 
the  execution  of  the  trust,  or  the  want  of 
activity  in  the  trustees  in  effecting  a  con- 
version. To  prevent  such  consequence,  a 
liberal  construction  has  obtained  in  these 
cases,  and  the  legatee,  until  the  execution 
of  the  trust,  takes  an  interest  in  the  un- 
converted property,  corresponding  to  that 
which  he  would  have  been  entitled  to  in 
the  proceeds,  if  the  conversion  had  taken 
place.  But  though  the  general  principle 
is  well  settled,  yet  many  questions  have 
arisen  in  the  course  of  its  application,  es- 
pecially respecting  the  precise  point  of 
time  at  which  the  enjoyment  of  the  legatee 
for  life  commences ;  the  effect  of  an  ex- 
press direction  to  accumulate  the  income 
until  conversion ;  and,  above  all,  as  to 
whether  the  legatee  for  life  of  the  proceeds 
is,  until  the  conversion  of  the  property,  to 
take  the  actual  income,  or  the  assumed  in- 
come ;  in  other  words,  whether  he  is  en- 
titled to  the  income  accruing  from  the 
property  in  its  actual  condition,  or  the  in- 
come which,  if  duly  converted  and  in- 
vested, it  would  have  yielded.    Points  of 
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without  any  direction  to  invest  it  in  any  particular  manner,  it 
must  be  observed,  that,  as  between  the  tenant  for  life  and  the  re- 


this  nature  have  most  commonly  occurred 
under  general  residuary  clauses  contain- 
ing trusts  for  sale  and  conversion,  in  which 
the  principle  has  to  he  applied  to  the  va- 
rious species  of  property  of  which  a  resi- 
due is  composed.  The  following  posi- 
tions, stated  by  Mr.  Jarman  (1  Jarman 
Wills,  571  et  seq.),  will  be  found  to  em- 
body the  chief  doctrines  to  be  deduced  from 
the  authorities.  First,  that  in  the  ordi- 
nary case  of  residuary  personal  estate 
being  directed  to  be  sold  or  otherwise  con- 
verted into  money,  and  the  produce  (either 
with  or  without  a  prior  express  trust  for 
payment  of  debts  and  legacies)  laid  out  in 
government  or  real  securities  for  the  bene- 
fit of  a  person  for  life,  at  whose  decease 
the  capital  is  given  over,  without  any  ex- 
press appropriation  of  the  income  accruing 
before  conversion,  the  income  arising  from 
such  part  of  the  residue  as,  at  the  testa- 
tor!s  decease,  was  actually  invested  in  gov- 
ernment or  real  securities  (being  securities 
of  the  nature  contemplated  by  the  invest- 
ment trust),  belongs  to  the  residuary  leg- 
atee for  life  from  the  period  of  the  testa- 
tor's decease.  Hewitt  v.  Morris,  Turn.  & 
E.  241 ;  Angerstein  v.  Martin,  Turn.  & 
E.  232  ;  Dimes  u.  Scott,  4  Russ.  209 ;  La 
Terriere  v.  Bulmer,  2  Sim.  1 8  ;  Caldecott 
V.  Caldecott,  1  Y.  &  Coll.  C.  C.  312 ;  Mac- 
pherson  v.  Macpherson,  16  Jur.  847 ;  S.  C. 
1  Macq.  H.  of  L.  243;  Evans  v.  Igle- 
hart,  6  Gill  &  J.  191 ;  TVilliamson  v.  Wil- 
liamson, 6  Paige,  303.  But  income  aris- 
ing within  the  first  year  from  so  much  of 
the  testator's  estate  (say  consols)  as  is 
wanted  and  is  afterwards  applied  towards 
payment  of  legacies,  is  not  income  arising 
from  residue;  it  falls  into  and  increases 
the  capital  of  the  residue.  Holgate  v. 
Jennings,  24  Beav.  623.  Secondly,  that 
in  the  case  already  described,  namely,  that 
of  a  residuary  bequest  containing  a  trust 
for  sale  and  conversion,  without  any  ex- 
press appropriation  of  the  annual  income 
until  conversion,  the  destination  of  such 
income  arising  within  the  first  year  from 


the  unconverted  property  (comprising  all 
which  does  not  consist  of  such  invest- 
ments as  the  proceeds  are  directed  to  be 
converted  into)  is  more  doubtful.  See  the 
decision  of  Sir  A.  Hart  V.  C.  in  La  Ter- 
riere V.  Bulmer,  2  Sim.  18  ;  of  Lord  Lynd- 
hurst  in  Dimes  v.  Scott,  4  Euss.  195  ;  of 
Lord  Langdale  M.  E.  in  Douglas  v,  Con- 
greve,  1  Keen,  427;  and  in  Mehrtens  v. 
Andrews,  3  Beav.  72 ;  of  Sir  James  Wig- 
ram  V.  C.  in  Taylor  v.  Clark,  1  Hare, 
161 ;  of  Sir  John  Eomilly  M.  E.  in  Mor- 
gan V.  Morgan,  14  Beav.  77.  The  ground, 
however,  for  the  construction  which  gives 
the  income  to  the  legatee  for  life  of  the 
proceeds  from  the  testator's  death,  is 
strengthened,  where  he  has  bequeathed  out 
of  the  fund  pecuniary  legacies,  which  are 
expressly  made  to  carry  interest  from  that 
period;  Fitzgerald  v.  Jervoise,  5  Madd. 
25 ;  and  It  should  seem  that  such  is  the 
invariable  rule,  where  the  subject  of  dis- 
position is  a  specific  property,  and  the  ex- 
ecution of  the  trust  for  conversion  is  not 
involved  in  the  administration  of  the  gen- 
eral personal  estate  ;  in  which  case  (there 
being  no  analogy  to  the  case  of  general 
pecuniary  legacies  which  are  payable  at 
the  end  of  a  year)  the  legatee  of  the  div- 
idends or  interest  would  be  entitled  to  the 
rents  from  the  period  of  the  testator's 
death.  See  Hutcheon  v.  Mannington,  1 
Ves.  jr.  366 ;  Sitwell  v.  Bernard,  6  Ves. 
541 ;  1  Jarman,57I,  572.  Thirdly,  the  rule 
that  a  conversion  is  to  be  deemed  as  made 
within  a  year  from  the  testator's  death, 
is  applied  in  favor  of,  as  well  as  against, 
the  tenant  for  life.  Thus,  where  trustees 
are  directed  to  convert  the  property 
(whether  it  be  land  into  money,  or  money 
into  land),  and  until  conversion  the  income 
is  directed  to  be  accumulated  and  added  to 
the  capital ;  and  it  happens  that  the  con- 
version is  deferred  beyond  the  period  of  a 
year  from  the  testator's  decease,  the  proc- 
ess of  accumulation  ceases,  and  the  title 
of  the  legatee  for  life  to  the  income  com- 
mences, at  the  end  of  such  year;   this 
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mainderman,  where   the  residue  consists  in  part,  or  wholly,  of 
property  in  its  nature  perishable,  and  daily  wearing  out,  such  as 


being  considered  to  afford  a  reasonable 
time  for  the  conversion  of  the  property  ; 
Sitwell  V.  Bernard,  6  Ves.  520,  and  cases 
there  cited ;  Kilvington  v.  Gray,  2  Sim.  & 
Stu.  396 ;  Noel  v.  Henley,  7  Price,  241  ; 
Stall-  V.  McGill,  1  Bligh  N.  S.  662 ;  Vick- 
ers  u.  Scott,  3  My.  &  K.  500 ;  Tucker  v. 
Boswell,  5  Beav.  607  ;  Vigor  v.  Harwood, 
12  Sim.  172 ;  and  it  is  immaterial,  in 
such  case,  that  the  clause  directing  the  ac- 
cumulation of  the  immediate  income  goes 
on  to  provide  for  its  investment.  Eutwistle 
V.  Markland,  6  Ves.  528,  note  ;  Beanlaud 
V.  Halliwell,  1  C.  P.  Cooper,  t.  Cottenham, 
169,  note;  Greisly  a.  Chesterfield,  13 
Beav.  288.  See  Hawkins  v.  Hawkins,  6 
L.  J.  N.  S.  69.  It  is  to  be  observed,  that 
where  the  purchase  of  land  is  to  be  made 
with  a  pecuniary  legacy,  which  is  to  come 
out  of  the  testator's  general  estate  (and 
payment  of  which,  therefore,  may,  under 
the  general  rule,  be  made  at  any  time 
within  a  year),  the  twelve  months,  at 
which  the  income  becomes  receivable  by 
the  tenant  for  life,  is  computed  from  the 
time  of  the  receipt  of  the  legacy.  Parry 
V.  Warrington,  6  Madd.  154.  Fourthly. 
That  with  respect  to  such  portion  of  the 
property  as  is,  in  point  of  fact,  converted 
before  the  end  of  the  year  following  the 
testator's  decease,  the  legatee  for  life  takes 
the  actual  income  of  the  fund  constituted 
of  the  proceeds  from  the  time  of  its  actual 
investment ;  and  that  too,  of  course,  with- 
out regard  to  the  fact  of  there  being  an 
express  direction  to  accumulate  the  profits 
until  conversion  or  not.  La  Terriere  v. 
Bulmer,  2  Sim.  18.  See,  also.  Dimes  v. 
Scott,  4  Euss.  209 ;  Gibson  v.  Bott,  7  Ves. 
89.  Fifthly.  That  if  the  property  can  be, 
but  is  not,  actually  converted  at  the  end 
of  a  year  from  the  testator's  decease,  it 
must  be  computed  what  would  have  been 
the  result,  if  the  conversion  had  taken  place 
at  such  year's  end,  and  the  proceeds  had 
been  then  invested  in  three  per  cent,  stock, 
supposing  the  trust  to  be  to  invest  in  gov- 
ernment security ;  the  dividends  of  which 


stock  will  form  the  income  to  which  the 
legatee  for  life  will  be  entitled,  either  from 
the  testator's  decease,  or  from  the  end  of 
the  year,  according  to  the  fact,  whether 
there  is  not,  or  is,  an  intermediate  trust 
for  accumulation.  And  this  rule  applies 
as  well  where  the  unconverted  fund  or 
property  is  of  a  permanent  nature,  as 
where  it  is  limited  in  its  duration,  as  lease- 
holds, &c. ;  see  Dimes  u.  Scott,  4  Russ. 
209  ;  Mills  v.  Mills,  7  Sim.  501  ;  Mehrtens 
V.  Andrews,  3  Beav.  72 ;  Bate  v.  Hooper, 
5  De  G.,  M.  &  G.  345 ;  Robinson  v.  Rob- 
inson, 1  De  G.,  M.  &  G.  247  ;  Baynard  v. 
WooUey,  20  Beav.  583 ;  Lord  u.  Wight- 
wick,  4  De  G.,  M.  &  G.  803 ;  and  it  also 
applies  in  favor  of  the  tenant  for  life  to 
moneys  recovered  after  a  long  interval, 
and  to  reversionary  interests  from  which  he 
might  derive  no  benefit,  precisely  as  it  is 
applied  against  him  to  property  of  a  wast- 
ing nature,  from  which  he  would  derive 
more  than  his  proper  share  of  income; 
Pickering  v.  Pickering,  4  My.  &  Cr.  303 ; 
Turner  w.  Newport,  2  Phil.  14;  14  Sim. 
32  ;  Hinves  v.  Hinves,  3i  Hare,  611 ;  Lord 
Eldon's  observation  in  Howe  v.  Lord 
Dartmouth,  7  Ves.  148;  Wilkinson  v. 
Duncan,  23  Beav.  469 ;  Johnson  v.  Routh, 
27  L.  J.  Ch.  305 ;  Tucker  v.  Boswell,  5 
Beav.  607 ;  Crawley  v.  Crawley,  7  Sim. 
427 ;  and  the  value  of  such  interests  is 
to  be  calculated,  not  at  what  they  would 
sell  for  at  the  testator's  death,  but  on  their 
falling  into  possession  it  is  to  be  ascertained 
what  would  have  been  the  value  at  the 
end  of  a  year  from  the  testator's  death  of 
a  sum  of  money  which,  as  the  event  has 
turned  out,  was  to  become  payable  at  the 
end  of  so  many  years,  calculated  at  U. 
per  cent,  simple  interest.  On  the  value  so 
ascertained,  the  tenant  for  life  will  be  en- 
titled to  his  proper  number  of  years'  inter- 
est at  il.  per  cent.,  and  the  residue  of  the 
amount  actually  received,  after  deducting 
the  amount  of  such  interest,  will  form  the 
capital  of  the  fund;  but  the  tenant  for 
life  will  not  be  entitled  to  any  payment 


1498 


OF  THE  PAYMENT   OF  LEGACIES.         [PT.  III.  BK.  III. 


leaseholds  (not  specifically  given),  the  tenant  for  life  will  not  be 
entitled  to  the  annual  produce  which  the  property  so  wearing  out 
is  actually  making,  but  to  interest  from  the  death  on  the  esti- 
mated value,  (i)  And  it  is  a  general  rule  (usually  called  the  rule 
in  Howe  v.  Lord  *  Dartmouth),  that  where  personal  property  is 


till  the  fund  actually  becomes  productive ; 
Taylor  v.  Clark,  1  Hare,  170 ;  and  in  case 
of  his  death  before  that  time  his  personal 
representative  will  of  course  become  en- 
titled. In  a  case  where  there  were  both 
wasting  and  reversionary  interests,  the 
court,  for  the  benefit  of  all  parties,  ad- 
justed the  payments  to  the  tenant  for  life 
out  of  the  wasting  interests,  so  as  to  com- 
pensate for  his  loss  of  income  under  the 
reversionary  interests.  Glengall  v.  Bar- 
nard, 5  Beav.  245.  Lastly,  as  to  the  cases 
where  property  ought  to  be,  but  from  its 
nature  cannot  be,  immediately  converted, 
at  least  without  great  loss  to  the  estate, 
the  authorities  are  not  quite  uniform. 
Thus,  in  Gibson  v.  Bott,  7  Ves.  89,  where 
leaseholds  directed  to  be  converted  could 
not  be  sold  for  want  of  a  good  title.  Lord 
Eldon  gave  the  tenant  for  life  il.  per 
cent,  from  the  testator's  death,  on  a  sum 
to  be  ascertained  as  the  value  at  the  testa- 
tor's death.  Walker  v.  Shore,  1  Y.  &  Coll. 
C.  C.  320,  note  (a).  Lord  Langdale,  in 
Mehrtens  v.  Andrews,  3  Beav.  72,  after 
the  leases  had  expired,  directed  a  value  to 
be  put  upon  them  having  reference  to  the 
enjoyments  had  thereunder,  and  that  the  in- 
come of  the  tenant  for  life  should  be  taken 
as  the  dividend  of  the  sum  of  consols  which 
could  have  been  purchased  for  that  value ; 
and  in  Meyer  v.  Simonsen,  5  De  G.  &  S. 
723,  where  conversion  could  not,  from  the 
nature  of  the  property,  be  immediately 
made,  Sir  J.  Parker  V.  C.  decided  that 
interest  at  4l.  per  cent,  should  be  allowed. 
He  said  there  were  three  distinct  classes 
of  cases  :  '  First,  where  the  subject-matter 
of  the  bequest  is  either  invested  in  the 
funds,  or  in  some  security  of  which  the 
court  approves,  there  conversion  is  not 
necessary,  and  the  tenant  for  life  takes  the 
interest  of  the  fund  as  it  is,  and  the  corpus 
belongs  to  those  in  remainder.  The  second 
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class  is  where  part  of  the  estate  can  be  sold 
and  converted  so  as  not  to  sacrifice  the 
interest  of  the  tenant  for  life  or  of  the  re- 
mainderman, such  a  case  is  one  of  par- 
tial conversion,  and  the  proceeds  of  the 
part  converted  must  be  laid  out  on  the 
permanent  securities  approved  of  by  the 
court,  of  which  the  tenant  for  life  will  take 
interest,  and  the  remainderman  the  corpus. 
The  third  class  is  where  the  property  is  so 
laid  out  as  to  be  secure,  and  to  produce  a 
large  annual  income,  but  is  not  capable  of 
immediate  conversion  without  loss  and 
damage  to  the  estate,  as  in  Gibson  u.Bott, 
and  Caldecott  ».  Caldecott.  There  the 
rule  is  not  to  convert  the  property,  but  to 
set  a  value  upon  it,  and  give  to  the  ten- 
ant for  life  il.  per  cent,  on  such  value,  and 
the  residue  of  the  income  must  then  be  in- 
vested, and  the  income  of  the  investment 
paid  to  the  tenant  for  life,  but  the  corpus 
must  be  secured  for  the  remainderman.' " 
And  see  Feams  v.  Young,  9  Ves.  549 ; 
Walker  v.  Shore,  19  Ves.  387;  1  Y.  & 
CoU.  C.  C.  321,  note;  Arnold  v.  Ennis,  2 
Ir.  Ch.  R.  601.  But  see  Crawley  v. 
Crawley,  7  Sim.  427,  contra.  See  the  rules 
upon  this  subject  as  stated  by  Mr.  Lewin 
in  his  work  on  Trusts  (5th  Eng.  ed.),  244- 
250,  and  by  Mr.  Hill  in  his  work  on 
Trustees  (4th  ed.),  388,  389.] 

(f)  Gibson  v.  Bott,  7  Ves.  89  ;  JTearns 
V,  Young,  9  Ves.  552 ;  2  Rop.  Leg.  298, 
3d  ed. ;  [Balch  v.  Hallet,  10  Gray,  402, 
404;  Healey  u.  Toppan,  45  N.  H.  266, 
267 ;  tinmonth  v.  Brigham,  5  Allen, 
271 ;  Minot  v.  Thompson,  106  Mass.  583, 
585,  586 ;  Eichelberger  v.  Barnitz,  17 
Serg.  &  R.  293 ;  Covenhoven  v.  Shuler,  2 
Paige,  132 ;  Wootten  v.  Burch,  2  Md.  Ch. 
190;  Hoagland  v.  Schenck,  1  Harr.  (N. 
J.)  376,  377 ;  Lawrence  v.  Embree,  3 
Bradf.  Sur.  364.] 
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bequeathed  for  life,  with  remainder  over,  and  not  specifically,  it 
is  to  be  converted  into  the  three  per  cents.,  (fi^  subject,  in  the  case 
of  a  real  security,  to  an  inquiry,  whether  it  will  be  for  the  benefit 
of  all  parties ;  and  the  tenant  for  life  is  entitled  only  upon  that 
principle,  (u)  And  it  appears  to  be  now  established  with  respect 
to  the  application  of  this  rule,  that  the  tenant  for  life  is  to  be 
allowed,  as  from  the  death  of  the  testator,  the  income  of  such  parts 
of  the  personal  estate  as  were  at  his  death,  and  have  remained, 
in  a  state  of  investment  which  ought  to  be  recognized  and  allowed 
to  be  contiuued  by  a  court  of  equity.  (v~)  But  that  with  regard 
to  those  parts  of  the  personal  estate  which  neither  were  at  the 
testator's  death,  *  nor  have  since  been,  in  such  a  state  of  invest- 
ment as  ought  to  be  recognized  and  allowed  to  be  continued  by 
the  court,  they  must  be  valued  as  at  a  period  of  one  year  after  his 


((1)  [The  rule,  so  far  as  it  required  an 
investment  in  public  securities,  has  never 
been  adopted  in  Massachusetts.  In  Lov- 
ell  V.  Minot,  20  Pick.  119,  Shaw  C.  J. 
said  :  "  There  are  no  public  securities  in 
this  country  which  would  answer  these 
requisitions  of  an  English  court  of  equity." 
And  it  was  added  by  Hoar  J.  in  Kinmonth 
V.  Brigham,  5  Allen,  277  :  "  The  only  rule 
which  has  been  recognized  by  this  court  as 
obligatory  upon  a  trustee  in  making  in- 
vestments is,  that  he  shall  act  with  good 
faith,  and  in  the  exercise  of  a  sound  dis- 
cretion." See  Harvard  College  v.  Amory, 
9  Pick.  446.] 

(m)  Howe  u.  Lord  Dartmouth,  7  Ves. 
137a;  Dimes  v:  Scott,  4  Russ.  195;  Al- 
cock  V.  Sloper,  2  My.  &  K  699 ;  Crawley 
V.  Crawley,  7  Sim.  427  ;  Mills  v.  Mills,  7 
Sim.  501;  ante,  1176,  1177;  Mousley  v. 
Carr,  4  Beav.  49 ;  Mackie  u.  Mackie,  5 
Hare,  70,  75,  76  ;  Preston  v.  Melville,  15 
Sim.  35;  Chambers  v.  Chambers,  15  Sim. 
183 ;  Stroud  v.  Gwyer,  28  Beav.  130 ;  [Hear 
ley  V.  Toppan,  45  ST.  H.  260,  261.]  Rail- 
way shares,  though  not  a  perishable  prop- 
erty, must  be  converted  into  consols. 
Thornton  v.  Ellis,  15  Beav.  193.  But  this 
general  rule  does  not  attach  upon  property 
of  a  testator  who  makes  his  will  and  dies 
in  India,  leaving  property  and  a  family 
there,  unless  the  parties  come  to  this 
country ;  and  then  the  person  in  remain- 


der is  entitled  to  have  the  fund  brought 
here  and  invested.  Holland  v.  Hughes, 
16  Ves.  Ill  ;  S.  C.  3  Meriv.  685.  Divi- 
dends in  a  public  company,  earned  before 
the  testator's  death,  but  declared  after- 
wards, form  income,  and  not  corpus.  Bates 
V.  Mackinley,  31  Beav.  280.  See,  also, 
Maclaren  v.  Stainton,  27  Beav.  460;  re- 
versed 3  De  G.  &  J.  202 ;  Gilby  v.  Burley, 
22  Beav.  616 ;  Lock  v.  Venables,  27  Beav. 
598;  post,  pt.  III.  bk.  iii.  u.  iv.  §  viii.; 
[ante,  836,  note  (a),  and  cases  cited ;  John- 
son V.  Bridgewater  Iron  Manuf.  Co.  14 
Gray,  274,  276  ;  Ellis  v.  Essex  Merrimack 
Bridge,  2  Pick.  248.]  W^here  trustees, 
without  authority,  lent  trust  money  at  in- 
terest at  51.  per  cent.,  it  was  held  that  the 
tenant  for  life  was  entitled  to  the  whole  in- 
terest, and  that  the  remainderman  had  no 
right  to  insist  that  the  excess  of  the  inter- 
est beyond  the  dividend,  which  would  have 
been  produced,  if  the  money  had  been  in- 
vested in  consols,  formed  capital.  Stroud 
V.  Gwyer,  28  Bear.  130.  See,  also,  Ibbet- 
son  V.  Elam,  L.  E.  1  Eq.  188. 

(w)  As  to  the  application  of  these  doc- 
trines to  cases  occurring  since  the  passing 
of  the  statutes  22  &  23  Vict.  c.  35,  b.  32, 
and  23  &  24  Vict.  c.  38,  ss.  11,  12,  see 
Hume  V.  Richardson,  31  L.  J.  Ch.  713. 
These  enactments  will  be  found  stated  at 
large,  post,  pt.  iv.  bk.  ii.  ch.  ii.  §  ii. 
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death ;  and  interest  from  his  death,  on  the  value  so  taken,  not 
exceeding  four  per  cent.,  must  be  paid  to  the  tenant  for  life.  («) 


{x)  Caldecott  v.  Caldecott,  1  Y.  &  Coll. 
C.  C.  312,  737.  See,  also.  Turner  v.  New- 
port, 2  Phill.  C.  q.  14  ;  14  Sim.  32 ;  Cox 
V.  Cox,  L.  E.  8  Eq.  Cas.  343;  [Healey  v. 
Toppan,  45  N.  H.  262,  263  ;  Maclaren  v. 
Stainton,  3  De  G.,  F.  &  J.  202,  note  (1), 
and  cases  cited.]  The  usual  course  seems 
to  have  been  to  allow  3l.  per  cent.  only. 
But  it  has  been  held  that  it  is  competent 
to  the  court  to  allow  it.  per  cent.  Suth- 
erland V.  Cook,  1  Coll.  504,  505.  In 
Meyer  v.  Simonsen,  5  De  G.  &  Sm.  723, 
a  testator  gave  the  residue  of  his  real  and 
personal  estate  to  trustees,  upon  trust,  to 
pay  to  his  widow,  or  permit  her  to  re- 
ceive, the  income  and  profits,  and  after 
her  death  he  gave  the  capital  over.  The 
will  contained  no  direction  as  to  the  con- 
version of  his  estate.  Part  of  it  con- 
sisted of  12,000^,  invested  in  a  partner- 
ship. Under  a  stipulation  in  the  deed  of 
partnership,  the  surviving  partner  gave  a 
warrant  of  attorney  to  the  executors  of 
the  testator,  securing  payment  of  that 
sum  by  instalments  of  1,500/.  a  year,  with 
interest  at  five  per  cent,  on  the  unpaid 
balances.  And  it  was  held  by  Parker 
V.  C.  that  the  rule  in  Howe  v.  Lord  Dart- 
mouth, as  applied  to  this  case,  required 
the  trustees  not  to  convert  the  property, 
bat  to  set  a  value  on  it,  and  to  give  the 
tenant  for  life  il.  per  cent,  on  the  value, 
and  to  invest  the  residue  of  the  surplus 
income,  paying  the  income  of  these  in- 
vestments to  the  tenant  for  life,  and  ap- 
propriating the  corpus  to  the  remainder- 
man. [In  this  case  the  vice  chancellor 
stated  the  rules  to  be  observed  in  such 
cases  as  follows  :  "  The  personal  estate  of 
a  testator  may  be  considered  as  divided 
into  three  difierent  classes.  (1.)  Property 
which  is  found  at  the  testator's  death  in- 
vested in  such  securities  as  the  court  can 
adopt,  as  money  in  the  funds  or  on  real 
securities.  The  tenant  for  life  is  entitled 
to  the  whole  income  of  this.  (2.)  Prop- 
erty which  can  be  converted  into  money 
without  sacrificing  anything  by  a  forced 


sale.  As  to  this  the  rule  is  clear ;  it  must 
be  converted,  and  the  produce  must  be 
invested  in  securities  which  the  court  al- 
lows, and  the  tenant  for  life  is  entitled  to 
the  income  of  such  investment.  (3.)  Prop- 
erty which,  according  to  a  reasonable  ad- 
ministration, is  not  capable  of  an  imme- 
diate conversion,  and  which  cannot  be 
sold  immediately  without  involving  a  Sac- 
rifice of  both  principal  and  interest.  In 
this  case  the  rule  is  to  take  the  value  of 
the  testator's  interest,  and  to  give  the 
tenant  for  life  the  income  of  that  present 
value."  Kinmonth  v.  Brigham,  5  Al- 
len, 270.]  See  accord.  Ee  Llewellyn's 
Trust,  27  Beav.  171 ;  [In  Kinmonth  ». 
Brigham,  5  Alien,  270,  it  was  held  that  if, 
under  a  bequest  of  the  residue  of  the  tes- 
tator's property  to  trustees,  with  a  general 
direction  to  keep  the  same  safely  invested, 
and  distribute  the  income  to  certain  per- 
sons for  life,  with  remainder  over,  an  in- 
vestment made  by  the  testator  in  a  limited 
partnership  has  been  allowed  by  the  trus- 
tees to  continue,  the  profits  arising  there- 
from after  his  death  are  not  to  be  treated 
exclusively  as  income ;  but  so  much  there- 
of is  to  be  treated,  and  invested  as  prin- 
cipal, as,  if  received  and  invested  at  the 
testator's  death,  would  amount,  with  in- 
terest, and  making  annual  rests,  to  the 
profits  actually  received,'at  the  time  they 
were  received,  and  the  residue  is  to  be 
distributed  as  income.  Hoar  J.  said : 
"  The  most  just  rule  seems  to  be,  when 
reasonable  care  and  prudence  have  been 
used  by  the  trustees  in  making  the  con- 
version, to  treat  the  whole  sums  received 
from  .time  to  time,  until  converted,  as 
parts  of  the  estate ;  and  to  find  what 
sum,  at  the  time  to  which  the  conversion 
has  reference,  would  be  equivalent  to  the 
amount  actually  received,  at  the  time  it 
was  received ;  and  to  treat  that  sum  as 
capital  and  the  remainder  as  income. 
Thus,  if  the  residue  consisted  of  notes  or 
obligations  payable  at  a  future  day  with- 
out interest,  and  the  tenant  for  life  were 
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But,  though  for  the  purpose  of  determining  the  amount  of  income 
to  which  the  tenant  for  life  is  entitled,  the  property  must  be  thus 
feigned  to  be  in  a  proper  state  of  investment  at  that  period,  it 
does  not  follow  that  he  can  demand  payment  of  an  income  to  that 
amount,  until  the  property  in  respect  of  which  it  is  payable  shall 
be  gotten  in.  («/) 

It  must  here  be  observed,  that,  as  there  has  already  been  oc- 
casion to  show,  where  the  bequest  to  the  tenant  for  life  is  speaifie, 
the  legatee  in  remainder  is  not  entitled  to  have  the  property  so 
converted,  notwithstanding,  by  reason  of  its  being  a  decreasing 
fund,  the  legacies  over  may  altogether  fail.  (2)  So  where  the  be- 
quest is  not  "  Sjpeoifio,"  in  the  strict  *  sense  of  the  expression,  yet 
if  the  court  find  in  the  will  an  indication  of  intention  that  the 
property  is  to  be  enjoyed  in  its  existing  state,  that  intention  must 
be  carried  into  effect,  and  the  property  shall  be  so  enjoyed,  (a) 


entitled  to  the  income  from  the  death  of 
the  testator;  when  the  money  was  re- 
ceived, so  much  of  it  only  would  be 
treated  as  capital,  as,  if  invested  at  the 
death  of  the  teslator,  would  have  pro- 
duced the  whole  amount  at  the  time  the 
notes  or  obligations  were  payable;  and 
the  rest  would  be  income.  If.  the  prop- 
erty were  embarked  in  a  commercial  ad- 
venture, or  were  in  the  shape  of  a  bot- 
tomry bond,  or  other  hazardous  condition, 
the  trustees  would  be  required  to  use  suit- 
able skill  and  caution  in  collecting  what- 
ever could  be  obtained  from  it,  and  the 
value  of  whatever  was  or  ought  to  have 
been  realized  from  it  would  be  fixed  as  of 
the  time  of  the  testator's  death,  and 
treated  as  capital.  And,  on  the  other 
hand,  where  the  property  is  of  a  wasting 
nature,  as  terminable  annuities,  leases,  or 
the  like,  the  value  of  the  whole  invest- 
ment at  the  testator's  death  should  be  as- 
certained, and  what  should  be  regarded  as 
income  be  computed  upon  that  basis." 
See  Healey  v.  Toppan,  45  N.  H.  243,  266- 
268  ;  Minot  v.  Thompson,  106  Mass.  583  ; 
Lovering  v.  Minot,  9  Gush.  156,  157; 
Roof  V.  Fountain,  20  Barb.  527  ;  Pollock 
V.  Learned,  102  Mass.  54,  55.] 

iy)  I  Hare,  170. 

(z)  Ante,  1176;  [Healey  v.  Toppan,  45 
TOL.  u.  41 


N.  H.  269,  270;  Swain  v.  Spruill,  4 
Jones  Eq.  364.  The  subject  of  the  re- 
spective rights  of  the  legatee  for  life  and 
the  remainderman,  with  regard  to  bo- 
nuses, extra  dividends,  and  the  like,  on 
shares  and  property  specifically  be- 
queathed, is  very  fully  and  exhaustively 
discussed  by  Mr.  Perry  in  his  treatise  on 
Trusts,  §  545,  and  note  (1).  See  Mao- 
laren  u.  Stainton,  L.  E.  4  Eq.  448  ;  S.  C. 
L.  B.  11  Eq.  382;  S.  C.  3  De  G.,  F.  &  J. 
202 ;  Minot  v.  Paine,  99  Mass.  101 ;  Da- 
land  V.  Williams,  101  Mass.  571 ;  Kin- 
month  .  V.  Brigham,  5  Allen,  270 ;  Leland 
V.  Hayden,  102  Mass.  550 ;  Read  v.  Head, 
6  Allen,  174 ;  Atkins  v.  Allen,  12  Allen, 
359 ;  Straker  v.  Wilson,  L.  E.  6  Ch.  Ap. 
503 ;  Ricketts  v.  Harling,  Weekly  Notes 
(Deo.  1870),  260,  V.  C.  M. ;  Ibbotson  v. 
Elam,  L.  E.  1  Eq.  188 ;  Clarkson  v. 
Clarkson,  18  Barb.  646 ;  Simpson  v. 
Moore,  30  Barb.  630;  Earp's  case,  28 
Penn.  St.  368;  Wiltbank's  Appeal,  64 
Penn.  St.  256;  Van  Doren  v.  Olden,  4 
C.  E.  Green,  117 ;  Pratt  v.  Pratt,  33  Conn. 
446 ;  Brown  v.  Gellatly,  L.  E.  2  Ch.  Ap. 
755 ;  Cox  V.  Cox,  L.  E.  8  Eq.  343 ;  In  re 
Grabowski's  Settlement,  L.  E.  6  Eq.  12  ; 
Balch  V.  Hallet,  10  Gray,  402.] 

(a)  Ante,  1177  et  seq.    [See   Swain  ». 
Spruill,  4  Jones  Eq.  364.] 
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If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder  to 
Inventory     g     A,  -^n  be  entitled  to  the  possession  of  the  goods, 

by  legatee  .       .  .  ,  d  ' 

for  life.  upon  Signing  and  delivering  to  the  executor  an  inventory 
of  them  admitting  their  receipt,  expressing  that  he  is  entitled 
to  them  for  life,  and  that  afterwards  they  belong  to  the  person  in 
remainder.  (5)  The  old  practice  of  the  court  of  chancery  was  to 
require  the  tenant  for  life  to  give  security  for  the  protection  of 
the  remainderman.  But  such  security  is  not  now  required,  unless 
a  case  of  danger  is  shown,  (c) 


(i)  Slanning  v.  Style,  3  P.  Wms.  336; 
Leeke  v.  Bennett,  1  Atk.  471  ;  Bill  v. 
Kinaston,  2  Atk.  82  ;  [Healey  v.  Toppan, 
45  N.  H.  262 ;  Weeks  v.  Weeks,  5  N.  H. 
326,  327,  328  ;  Westcott  v.  Cady,  5  John. 
Ch.  334  ;  Covenhoven  v.  Shuler,  2  Paige, 
122 ;  Bitzer  v.  Hahn,  14  Serg.  &  K.  238 ; 
De  Peyster  v.  Clendining,  8  Paige,  295  ; 
Emmons  v.  Cairns,  3  Barb.  243.] 

(c)  Poley  V.  Burnell,  1  Bro.  C.  C.  279 ; 
Conduitt  V.  Soane,  1  Coll.  285 ;  [Homer 
V.  Shelton,  2  Met.  194;  Lynde  v.  Esta- 
brobk,  7  Allen,  68,  72;  Burleigh  v. 
Clough,  52  N.  H.  267,  283;  Weeks  v. 
Weeks,  5  N.  H.  527 ;  Parker  C.  J.  in 
Marston  v.  Carter,  12  N.  H.  163;  Shaw 
C.  J.  in  Dorr  v.  Wainwright,  13  Pick. 
330 ;  Howland  v.  Howland,  100  Mass. 
222 ;  ante,  1389,  note  (2'),  and  cases ; 
Fiske  V.  Cobb,  6  Gray,  144 ;  Healey  v. 
Toppan,  45  N.  H.  243,  262,  263 ;  Lang- 
worthy  V.  Chadwick,  13  Conn.  42,  46  ; 
Hudson  V.  Wadsworth,  8  Conn.  348 ; 
Henderson  v.  Vaulx,  10  Yerger,30 ;  Evans 
V.  Inglehart,  6  Gill  &  J.  171 ;  Gardner  v. 
Harden,  2  McCord  Ch.  32;  Mortimer  v. 
Moffat,  4  Hen.  &  Munf.  503;  Sutton  v. 
Craddock,  1  Ired.  Eq.  134;  Merril  v. 
Johnson,  1  Yerger,  71 ;  Bitzer  v.  Hahn, 
5  Binn.  238 ;  Brown  v.  Cattel,  1  Desaus. 
112;  Miller  v.  Williamson,  5  Md.  233, 
234 ;  Boyd  v.  Dennis,  6  Gill  &  J.  25 ; 
Condict  II.  King,  13  N.  J.  Eq.  675  ;  Eowe 
V.  White,  16  N.  J.  Eq.  411.  If  the  lega- 
tee for  life  wastes  or  squanders  the  prop- 
erty bequeathed  for  life,  he  or  she,  or  his 
or  her  estate  is  liable  to  the  remainder- 
man. Bellows  J.  in  Weeks  v.  Jewett,  45 
N,  H.  540,  543 ;  Weeks  v.  Weeks,  5  N.  H. 


326,  329  ;  French  v.  Hatch,  28  N.  H.  331 ; 
Healey  «.  Toppan,  45  N.  H.  243.  The 
executor,  having  delivered  over  the  prop- 
erty to  the  legatee  for  life,  in  due  course 
of  administration,  is  discharged  from  any 
further  duty  or  liability  in  the  premises. 
Weeks  v.  Jewett,  45  N.  H.  540 ;  Lynde 
o.  Estabrook,  7  Allen,  68,  72  ;  Hunter  v. 
Green,  22  Ala.  329 ;  Lark  v.  Linstead,  2 
Md.  420;  Straub's  Appeal,  1  Penn.  St. 
86.  The  court  may  require  security  of  the 
tenant  for  life  at  any  time  during  his  term 
of  possession,  when  it  is  shown  that  there 
is  danger  that  the  property  will  be  wasted, 
secreted,  or  removed  by  him.  Homer  v. 
Shelton,  2  Met.  194;  2  Kent,  354;  Lang- 
worthy  V.  Chadwick,  13  Conn.  42  ;  How- 
ard V.  Howard,  16  N.  J.  Eq.  486.  For  a 
case  where  the  legatee  for  life  resided  in 
a.  foreign  state,  see  Clarke  v.  Terry,  34 
Conn.  176.  One  for  whose  "  use  and  sup- 
port "  a  legacy  has  been  bequeathed  in 
trust  cannot  maintain  a  bill  in  equity 
against  the  trustee  to  have  the  principal 
of  the  legacy  paid  over  to  him.  Russell 
u.  Grinnell,  105  Mass.  425.  In  a  case 
where  the  testator  by  his  will  gave  the 
"  interest,  use,  and  income  of  all  the  resi- 
due" of  his  personal  estate  to  his  wife 
during  her  life,  without  making  any  ex- 
press disposal  of  the  remainder  of  the 
residue  after  her  decease,  Bigelow  C.  J. 
said :  "  The  principle  is  well  established 
that  when  a  testator  by  his  will,  either  in 
express  terms  or  by  legal  implication,  has 
given  the  income  of  his  personal  estate  to 
one  for  life,  and  on  his  or  her  decease  to 
another,  or  left  it,  on  the  termination  of 
the  life  interest,  undisposed  of,  so  that  it 
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It  may  here  be  observed,  that  a  gift  for  life  of  things  qucB  ipso 
usu  oonsumuntur,  as  corn  and  wine,  if  specific,  is  an  ab-   ^.j^.^  ^j.j 
solute  gift  of  the  property ;  (e^)   but  if  residuary,  the  °i  things 
things  must  be  sold  and  the  interest  of  the  produce  paid  usu  cm- 
to  the  legatee  for  life,  (c?) 


will  then  go  to  his  heirs-at-law,  and  has 
not  in  terms  placed  it  in  trust  with  any 
trustee  other  than  the  executor,  it  is  the 
province  and  duty  of  the  execntor  to  hold 
it,  and  to  pay  over  the  income  from  time 
to  time  to  the  legatee  for  life,  and  at  the 
death  of  such  legatee  to  pay  over  the 
principal  to  the  person  who  may  by  the 
will  be  then  entitled  to  it,  or  in  default 
of  any  ulterior  disposition  of  it  by  the 
will,  to  distribute  it  among  the  heirs-at- 
law."  Carson  v.  Carson,  6  Allen,  399 ; 
Saunderson  v.  Stearns,  6  Mass.  37 ;  Dorr 
V.  Wainwright,  13  Pick.  328,  331 ;  Dole  v. 
Johnson,  3  Allen,  364,  367  ;  Claggett  v. 
Hardy,  3  N.  H.  148  ;  Wheeler  v.  Perry, 
18  N.  H.  307.  See  Mason  v.  Pate,  34  Ala. 
379;  Page's  Appeal,  71  Penn.  St.  402, 
405.  An  executor  or  trustee  who  holds 
property  in  trust  to  pay  the  income  to 
another  for  life,  may  properly  pay  to  such 
person  the  whole  or  any  part  of  the  prin- 
cipal to  which  the  latter  may,  during  the 
term,  become  absolutely  entitled.  Dole  v. 
Johnson,  3  Allen,  364,  367,  368.] 

(ci)  [Healey  v.  Toppan,  45  N.  H.  243, 
260  et  seq.,  and  cases  cited;  Horry  v. 
Glover,  2  Hill  Ch.  515 ;  S.  C.  Kiley  Ch. 
53;  Henderson  v.  Vaulx,  10  Yerger,  30; 
Christler  v.  Meddis,  6  B.  Mon.  35 ;  Gen- 
try V.  Jones,  6  J.  J.  Marsh.  148 ;  Deigh- 
miller's  Estate,  1  (Pa.)  Leg.  Gaz.  Kep. 
499;  Lynde  v.  Bstabrook,  7  Allen,  68; 
Evans  v.  Inglehart,  6  Gill  &  J.  171 ;  2 
Kent,  353  ;  State  v.  Warrington,  4  Harr. 
(Del.)  55;  Tyson  v.  Blake,  22  N.  Y.  558; 
Scott  V.  Perkins,  28  Maine,  22 ;  McDon- 
ald V.  Walgrove,  1  Sandf.  Ch.  274;  Mer- 
rill V.  Emery,  10  Pick.  507,  512.  The 
same  rule  applies  in  Maryland  where  the 
consumable  articles  are  comprised  in  the 
bequest  of  the  general  residue,  as  in  that 
state  the  articles  composing  a  general 
residue    are    to    be  specifically  enjoyed. 


Evans  v.  Inglehart,  6  Gill  &  J.  171,  198  ; 
In  Miller  v.  Williamson,  5  Md.  233,  Le 
Grand  C.  J.  said :  "  Although  it  has  been 
held  in  this  state  [Maryland]  that  a  spe- 
cific legacy  of  consumable  articles  vests 
the  absolute  property  in  the  legatee  for 
life,  still  it  has  never  been  denied  any- 
where, that  if  it  be  the  apparent  intention 
of  the  testator,  that  the  thing  shall  not  be 
consumed,  but  shall  go  to  the  party  in 
remainder,  in  case  of  danger  the  courts 
will  interfere  and  compel  the  tenant  for 
life  to  give  security."  "  The  use,  unless 
the  article  be  in  its  nature  perishable,  does 
not  consist  in  its  consumption."  Gil- 
christ C.  J.  in  French  u.  Hatch,  28  N.  H. 
330,  352.  In  Healey  v.  Toppan,  45  N.  H. 
260,  261,  Sargent  J.,  having  stated  the 
rule,  that  a  specific  bequest  for  life  of  ar- 
ticles guce  ipso  usu  consumuntur,  with  re- 
mainder over,  is  an  absolute  gift  of  the 
property  to  the  tenant  for  life,  added: 
"  And  still  it  might  happen  otherwise,  be- 
cause, if  the  tenant  for  life  should  suddenly 
die  before  the  provisions  were  consumed 
or  the  other  property  had  perished  in  the 
using,  such  as  remained  would  go  to  the 
remainderman,  and  not  to  the  heirs  of 
the  tenant  for  life."  And  where  a  testator 
expressly  giyes,  specifically,  for  life,  with 
a  limitation  over,  things  which  are  con- 
sumed by  the  use,  the  court  has  no  power 
to  control  the  disposition  of  the  testator, 
by  denying  to  the  life  tenant  that  use 
which  has  been  conferred  by  the  will,  al- 
though it  may  impair  the  value,  or  extin- 
guish the  thing  itself,  to  the  loss  of  the 
ulterior  legatee'.  Swain  v.  Spruill,  4  Jones 
Eq.  364.] 

(d)  Eandall  v.  Russell,  3  Meriv.  194; 
Andrew  v.  Andrew,  1  Coll.  690.  See  Por- 
ter ti.  Tournay,  3  Ves.  314 ;  [Healey  v. 
Toppan,  45  N.  H.  243,  260 ;  Henderson 
V.  Vaulx,  10  Yerger,  30;  Smith  v.  Ear, 
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Farming  stock  (d  ■•)  and  implements  of  husbandry  are  not  things 
quoe  ipso  usu  consumuntur  within  this  rule,  (e)  Where  a  wine 
merchant,  possessed  of  a  large  stock  of  wine,  by  his  will  gave 
everything  he  died  possessed  of  to  his  wife  for  life,  it  was  held 
that  she  took  absolutely  the  wine  which  the  testator  had  for  his 
private  use,  but  a  life  interest  only  in  that  kept  for  the  purpose 
of  trade.  (/) 

*  Where  the  legatee  is  an  infant,  the  executor  cannot  safely 
Legacv  to  V^J  him,  or  any  other  person  on  his  account,  until  he 
ad  infant,  attains  twenty-one,  unless  under  the  provisions  of  the 
statute  36  Geo.  3,  c.  52,  s.  32.  In  certain  cases,  indeed,  he  may 
apply  the  interest  of  the  legacy  to  the  maintenance  of  the  infant. 
This  subject  will  be  pursued  hereafter,  together  with  the  inquiry 
as  to  the  proper  person  to  whom  legacies  are  to  be  paid.  (^) 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and  the 

ham,  2  Dev.  Eq.  420;  CovenhoTen  v.  the  tenant  for  life  or  his  representatives. 
Shnler,  2  Paige,  122;  Patterson  v.  Dev-  Horry  v.  Glover,  2  Hill  Ch.  512;  S.  C. 
lin,  1  McMullan,  459;  Clark  v.  Clark,  8  Riley  Ch.  53  ;  Robertson  u.  Collier,  1  Hill 
Paige,  152;  Williamson  i^..  Williamson,  6  Ch.  370;  Patt'erson  v.  High,  8  Ired.  Eq. 
Paige,  298;  Cairnes  w.  Chaubert,'9  Paige,  52;  Saunders  v.  Houghton,  8  Ired.  Eq. 
160;  Spear  v.  Tinkham,  2  Barb.  Ch.  211 ;  217  ;  Holmes  v.  Mitchell,  4  Md.  Ch.  163  ; 
Booth  V.  Ammerman,  4  Bradf.  Sur.  136  ;  Woods  v.  Sullivan,  1  Swan,  507.] 
Eichelberger  v.  Baraitz,  17  Serg.  &  E.  (e)  Groves  v.  Wright,  2  Kay  &  J.  347. 
293  ;  Evans  v.  Inglehart,  6  Gill  &  J.  192  ;  [Nor  is  household  furniture.  Marstou  v. 
Homer  «.  Shelton,  2  Met.  194.]  Accord-  Carter,  12  N.  H.  159.  "Money  is  not 
ing  to  the  old  rule  of  the  common  law,  a  property  of  that  perishable  nature  which 
bequest  of  a  term  of  years,  or  of  a  per-  is  necessarily  consumed  in  the  using  of 
sonal  chattel,  passed  the  whole  property,  it."  Poster  J.  in  Burleigh  v.  Clough,  52 
and  no  remainder  could  be  limited  after  it.  N.  H.  283;  Erenoh  v.  Hatch,  28  N.  H. 
[Maulding  u.  Scott,  13  Ark.  88.]  But  the  331  ;  Westcott  v.  Cady,  5  John.  Ch.  334  ; 
objection  was  removed  by  changing  the  Healey  v.  Toppan,  45  N.  H.  263.  A  life 
name  from  remainders  to  executory  be-  estate  in  personal  property  gives  the 
guests.  Manning's  case,  8  Co.  94  b,  95  a ;  donee  a  right  to  consume  or  wear  out 
2  Saund.  338  k.  [To  make  an  executory  such  articles  as  cannot :  otherwise  be  en- 
devise  good,  the  gift  to  the,  first  taker  joyed.  The  donee's  liability  to  the  re- 
must  be  restrained  to  a  life  interest,  or  mainderman  is  to  be  governed  by  the 
must  be  something  less  than  an  absolute  intent  of  the  donor  as  collected  from  the 
gift.  Slaughter  u.  Slaughter,  23  Ark.  whole  instrument  under  which  the  donee 
356;  Kobinson  v.  Bishop,  23  Ark.  378.  claims.  German  v.  German,  27,  Penn. 
See  Ladd  v.  Harvey,  21  N".  H.  514;  State  St.  116;  Moseley  v.  Marshall,  22  N.  Y. 
V.  Warrington,  8  Barring.  55.]  205.] 

(rfi)  [A  tenant  for  life  is  bound  to  keep  (/)  Phillips   v.    Beal,  32   Beav.  25; 

up  the  number  of  the  original  stock  upon  Cockayne  v.  Harrison,  L.  E.  13  Eq.  Cas. 

the  farm,  but  he  is  not  bound  to  increase  432. 

it ;  and  if  he  does  so,  the  increase  will  not  (g)  Infra,  1409  et  seq. 
be  capital,  but  will  inure  to  the  benefit  of 

[1397] 
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intermediate  interest  is  not  given,  and  A.  dies  before  that  period, 
his  representative  must  wait  for  the  money  until  A.,  if   payment 
living,  would  have  attained  twenty-one.  (Ji)     But  where   J^e  undef*' 
interest  is  given  during  the  minority,  and  the  legatee   ^s^- 
dies  under  age,  his  executors  or  administrators  will  be  entitled 
immediately  on  his  death.  (J) 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if  he 
die  before  that  period,  then  to  B.,  and  A.  dies  before  he  attains 
his  age,  B.  shall  be  entitled  immediately ;  for  he  does  not  claim 
under  A.,  but  the  devise  is  a  distinct  substantive  bequest,  to  take 
effect  on  the  contingency  of  A.'s  dying  during  his  minority.  (/) 

It  should  here  be  remarked,  that  where  a  testator  gives  a  *  lega- 
tee an  absolute  vested  interest  in  a  defined  fund,  so  that,    , ,  , 

'  '    A  legacy  01 

according  to  the  ordinary  rule,  he  would  be  entitled  to   »  defined 

.  .    .  ,  ,         ,  f    find  ™s'- 

receive  it  on  attaining  twenty-one,  but  by  the  terms  oi   ed  abso- 

the  will  payment  is  postponed  to  a  subsequent  period,   payable  at 

e.  g.  till  the  legatee  attains  the  age  of  twenty-five,  the  one,°M't- 

court  will,  nevertheless,  order  payment  on  his  attaining   yithstand- 

T  v  J  o   mg  pay- 

twenty-one  ;  for  at  that  age  he  has  the  power  of  charg-   ment  is 

ing  or  selling,  or  assigning  it,  and  the  court  will  not  sub-   postponed 
ject  him  to  the  disadvantage  of  raising  money  by  these  ^' 

means,  when  the  thing  is  absolutely  his  own.  (¥)  So,  notwith- 
standing a  legacy  is  directed  to  accumulate  for  a  certain  period, 
e.  g.  until  the  legatee  attains  the  age  of  thirty,  yet  if  he  has  an 


(h)  Anon.  2  Vem.  199  Chester  v. 
Painter,  2  P.  Wms.  336  ;  Koden  u.  Smith, 
Ambl.  588  ;  Crickett  v.  Dolby,  3  Ves.  13. 

(i)  Cloberry  v.  Lampen,  2  Freem.  25 ; 


survivors  should  not  receive  the  legacy  of 
the  deceased  before  their  respective  mar- 
riages ;  for  the  condition,  though  not  re- 
peated, was  annexed  to  the  whole,  whether 


Crickett  v.  Dolby,  3  Ves.  13.    But  if  a    it  accrued  by  survivorship,  or  by  the  orig- 


legacy  be  payable  out  of  land  at  a  future 
day,  although  given  with  interest  in  the 
mean  time,  if  the  legatee  die  before  the 
day  of  payment,  the  court  will  not  direct 
the  legacy  to  be  raised  until  the  time  for 
payment  arrives.  Gawler  v.  Standerwick, 
2  Cox,  15. 

( j)  Papworth  v.  Moore,  2  Vem.  283  ; 
Laundy  v.  Williams,  2  P.  Wms.  478.  But 
where  legacies  were  given  to  A.,  B.,  and 
C,  the  three  co-heiresses  of  the  testator, 
to  be  paid  at  their  respective  marriages, 
and  if  either  of  them  should  die,  her  leg- 


inal  devise.  Moore  v.  Godfrey,  2  Vem. 
620.  See,  also,  as  to  a  legacy  charged  on 
land,  Feltham  o.  Peltham,  2  P.  Wms. 
271. 

(fc)  Curtis  V.  Lukin,  5  Beav.  147,'  155, 
156;  Eocke  v.  Eocke,  9  Beav.  66;  Ee 
Young's  Settlement,  18  Beav.  199.  [See 
Merritt  v.  Eichardson,  14  AUen,  239,  241, 
242,  in  which  Gray  J.  said:  "But  when 
the  intermediate  interest  is  not  given  to 
the  legatee,  but  to  other  persons,  no  prec- 
edent has  been  cited  for  anticipating  the 
time  of  payment  fixed  by  the  testator  in 


acy  to  go  to  the  survivors ;  and  one  of    his  will,  either  with  or  without  a  rebate  of 
them  died  unmarried  ;  it  was  held  that  the    interest."] 
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absolute  indefeasible  interest  in  the  legacy,  he  may  require  pay- 
ment the  moment  he  is  competent,  by  reason  of  having  attained 
twenty-one,  to  give  a  valid  discharge.  (Z) 

Where,  in  the  administration  of  an  estate,  a  court  of  equity 
Lacheshy  decrees  the  payment  of  legacies  which  by  the  will  are 
neglect  to     directed  to  be  invested  in  stock,  it  never  enters  into  the 

invest  ' 

legacies       consideration  whether  the  executor  might  or  might  not 

directed  to  iitt  ii 

be  laid  out  have  been  able,  with  reasonable,  diligence,  to  have  pro- 
vided for  the  legacies  at  an  earlier  period,  in  order  to  fix 
him  with  such  amount  of  stock  as  at  the  earlier  period  might  have 
been  purchased  with  the  legacy.  And  the  reason,  probably,  is, 
because  the  difl&culty  and  expense  which  would  attend  such  an 
inquiry  in  the  case  of  an  executor,  makes  it  more  convenient  in 
practice  that  the  legacy  should  be  provided  for  in  money  at  the 
time  of  the  administration  by  the  court,  without  reference  to  the 
price  of  stocks.  But  where  a  legacy  is  given  by  a  will  to  a  trus- 
tee, who  is  not  an  executor,  and  he  is  directed  to  invest  it  imme- 
diately upon  receiving  it  in  the  *  purchase  of  stock,  and  he  re- 
ceives it  from  the  executor,  and  in  the  place"  of  such  investment 
he  keeps  it  in  his  own  hands,  his  conduct  is  a  plain  breach  of 
trust,  and  he  is  clearly  answerable  to  his  cestui  que  trust  for  any 
loss  by  a  subsequent  rise  in  the  price  of  stock.  (Z^)  There  is  in 
such  a  case  no  difficulty  or  inconvenience  in  ascertaining  the  extent 
of  the  loss.  And  accordingly,  when  an  executor,  who  happens 
also  to  be  named  a  trustee  of  a  legacy  to  be  laid  out  in  stock,  has 
fully  administered  the  estate,  and  assented  to  the  legacy,  and 
retains  the  legacy  in  his  hands,  not  as  assets  of  the  testator,  but 
as  trustee  of  the  legacy,  then  the  principles  which  would  apply 
to  another  trustee  must  apply  to  him.  He  is  no  longer  clothed 
with  the  character  of  executor,  but  is,  as  to  the  legacy,  a  mere 
trustee,  (m) 

(l)  Josselyn  v.   Josselyn,   9    Sim.   63 ;  Wainwright,  13  Pick.  328,  and  cases  there 

Saunders  v.  Vautier,  4  Beav.  115;  1  Cr.  cited;  Fresco tt  w.  Pitts,  9  Mass.  376.] 
&Ph.  240;  Greet  v.  Greet,  5  Beav.  123  ;         (m)  Byrchall  v.  Bradford,  6  Madd.  13; 

Re  Colson's  Trusts,  Kay,  133, 141 ;  In  re  S.  C.  lb.  235,  240 ;  [ante,  1379  ;  Phillippo 

Jacob's   Will,   29  Beav.  402 ;  Gosling  v.  v.  Munnings,  2  My.  &  Cr.  309 ;  Dix  v. 

Gosling,  Johns.  265 ;  Coventry  v.  Coven-  Burford,  19  Beav.  409  ;  Brougham  v.  Pou- 

try,  2  Dr.  &  Sm.  470  ;  Holloway  v.  Web-  lett,  19  Beav.  119 ;  Ex  parte  Dover,  5  Sim. 

ber,  L.  K.  6  Eq.  Cas.  523.  500  ;  Ex  parte  Wilkinson,  3  Mont.  &  Ayr. 

{n)  [See  Hall  i/.  Gushing,  9  Pick.  395 ;  145;  Lewin  Trusts  (5th  Eng.  ed.),  169. 

Prior  V.  Talbot,  10   Gush.  1 ;   Miller  v.  It  has  been  held  that  an  executor,  who  is 

Congdon,   14  Gray,   114,   115;   Dorr  v.  also  trustee  under  the  will,  cannot  be  con 
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It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the 
payment  of  legacies  which,  by  the  will,  are  given  payable 
in  futuro.     Although  legatees  are  not  entitled  in  any   tion  of  leg- 
case  to  receive  their  legacies  before  the  day  of  payment   able  in 
arrives,  yet  they  are  entitled  to  go  into  the  court  of  ■'"*"™- 


sidered  as  holding  any  part  of  the  assets 
in  the  latter  capacity,  until  he  has  settled 
an  account  at  the  probate  office  as  exec- 
utor, in  which  he  is  credited,  as  executor, 
with  the  amount  which  he  holds  as  trus- 
tee. Hall  V.  Gushing,  9  Pick.  395 ;  Prior 
V.  Talbot,  10  Gush.  1  ;  Perkins  v.  Moore, 
16  Ala.  9  ;  Wilde  J.  in  Conkey  v.  Dickin- 
son, 13  Met.  53;  Miller  v.  Gongdon,  14 
Gray,  118.  Where  a  bond  to  the  judge  of 
probate  is  required  of  si  trustee,  a  trans- 
mutation of  property  from  the  executor  to 
himself,  as  trustee,  cannot  be  complete 
until  such  bond  has  been  given.  Shaw  C. 
J.  in  Newcomb  v.  Williams,  9  Met.  634, 
535.  But  where  no  bond  is  required  it  has 
been  held  that  the  change-of  property  from 
the  executor  to  himself,  as  trustee,  may  be 
effected  and  shown  by  any  authoritative 
and  notorious  act,  indicating  that  he  had 
elected  to  act  in  the  capacity  of  trustee  ; 
Newcomb  v.  Williams,  9  Met.  534 ;  Gonkey 
V.  Dickinson,  13  Met.  53;  Miller  v.  Cong- 
don,  14  Gray,  118;  Hubbard  u.  Lloyd,  6 
Gush.  522 ;  Hitchcock  v.  Bank  of  United 
States,  7  Ala.  386 ;  Perkins  v.  Moore,  16 
Ala.  9 ;  Pyron  v.  Mood,  2  McMullan,  281 ; 
Depeyster  v.  Glendining,  8  Paige,  310 ; 
but  that  the  mere  determination  of  the 
executor  in  his  own  mind  to  appropriate 
property  or  securities  in  his  hands  as  such, 
to  himself  as  trustee  under  the  will,  is  not 
such  a  setting  apart  as  will  discharge  him 
as  executor  and  charge  him  as  trustee. 
Miller  v.  Gongdon,  14  Gray,  114.  It  has 
also  been  held  that  where  the  executor  is 
thus  entitled  to  act  in  a  double  capacity, 
he  will  be  required  to  account  in  his  ca- 
pacity of  executor,  and  the  sureties  on  his 
bond  as  executor  will  be  liable  for  the 
faithful  discharge  of  his  duties  as  trustee, 
unless  for  greater  convenience,  and  with 
the  assent  of  the  judge  of  probate,  he 
chooses  to  open  a  new  account  as  trustee ; 


in  which  'event  he  must  give  a  new  bond 
as  trustee,  and  transfer  to  his  account  as 
trustee  the  property  to  be  held  and  admin- 
istered by  him  in  that  character,  before 
his  liability  as  executor  will  terminate. 
Hoar  J.  in  Miller  v.  Gongdon,  14  Gray, 
115  ;  Prior  v.  Talbot,  10  Gush.  1.  In  the 
same  class  of  cases,  it  has  been  settled,  by 
a  series  of  decisions  in  Massachusetts,  that 
if  it  is  made  the  duty  of  the  executor,  by 
the  express  terms  of  the  will,  or  by  a  nec- 
essary implication,  to  act  as  trustee  of  any 
part  of  the  estate  of  the  testator,  with  the 
obligation  to  invest  and  pay  out  the  in- 
come thereof,  then  it  is  his  duty  to  sepa- 
rate the  same  from  the  mass  of  the  testa- 
tor's property,  and  to  invest  it  safely  in 
some  secure  and  productive  stock,  or  at 
interest  on  good  security ;  and  "  if  the  ex- 
ecutor shall  in  this  respect  act  with  strict 
fidelity  and  due  diligence,  he  will  not  be 
responsible  should  any  loss  happen,  either 
of  principal  or  interest."  Hoar  J.  in  Mil- 
ler V.  Gongdon,  14  Gray,  114,  115;  Dorr 
V.  Wainwright,  13  Pick.  328,  332  ;  Brown 
ii.  Kelsey,  2  Gush.  248  ;  Hubbard  v.  Lloyd, 
6  Gush.  524 ;  Hall  v.  Gushing,  9  Pick.  395. 
If,  by  the  terms  of  the  will,  the  executor, 
as  such,  is  to  keep  the  estate,  or  any  por- 
tion of  it,  in  his  hands,  and  is  to  deal  with 
it  as  a  trustee,  his  bond,  given  as  executor, 
will  stand  as  security  for  the  performance 
of  his  duties,  although  such  duties  may  be 
more  extensive  and  different  from  those  of 
an  ordinary  executor.  Saunderson  v. 
Stearns,  6  Mass.  37 ;  Hall  v.  Gushing,  9 
Pick.  395 ;  Dorr  v.  Wainwright,  13  Pick. 
328;  Prescott  v.  Pitts,  9  Mass.  376; 
Towne  v.  Ammidown,  20  Pick.  325  ;  State 
V.  Nicols,  10  Gill  &  J.  27 ;  Wilson's  Es- 
tate, 2  Penn.  St.  325 ;  Sheet's  Estate,  52 
Penn.  St.  257  ;  Lansing  v.  Lansing,  45 
Barb.  182 ;  Perkins  v.  Moore,  16  Ala.  9.] 


1508 


OF  THE  PAYMENT   OF  LEGACIES.         [PT.  III.  BK.  III. 


chancery,  and  pray  that  a  sufficient  sum  be  set  apart  to  answer 
the  legacy  when  it  shall  become  due.  (w) 

Thusj  in  Ferrand  v.  Prentice,  (o)  a  bill  was  filed  by  a  legatee 
for  the  security  of  a  legacy  of  200Z.,  which  the  executor,  the  de- 
fendant, was  directed  by  the  will  to  pay  at  the  end  of  ten  years 
after  the  death  of  the  testator.  The  bill  prayed  that  the  defend- 
ant might  admit  assets  and  give  security,  or  pay  the  money  into 
the  bank.  And,  although  no  particular  reasons  were  assigned,  as 
wasting  assets,  or  insolvency,  in  the  defendant,  yet  Sir  Thomas 
Clark  M.  R.  decreed  that  the  defendant  should  pay  the  money 
into  the  bank,  and  that  he  should  have  the  interest  in  the  mean 
time ;  *  and  that,  at  the  end  of  the  ten  years,  the  principal  should 
be  paid  to  the  plaintiff.  So  in  Walker  v.  Cook,  (p)  a  legacy  was 
left  to  one  to  be  paid  at  the  age  of  twenty-four.  The  legatee 
being  only  twelve  years  old,  his  father  filed  a  bill  that  the  legacy 
might  be  invested  in  the  funds.  And  it  was  so  decreed,  though  it 
was  declared  that  the  legatee  was  not  entitled  to  the  money  before 


(n)  By  Lord  Hardwicke  in  Phipps  v. 
Annesley,  2  Atk.  58 ;  [Hone  o.  Van 
Schaick,  7  Paige,  221 ;  S.  C.  20  Wend. 
564;  Merritt  v.  Richardson,  14  Allen, 
239.]  It  is  otherwise  where  the  legacy  is 
to  be  raised  out  of  real  estate.  Gawler  v. 
Standerwick,  2  Cox,  15.  [In  Perry  v. 
Hale,  44  N.  H.  363,  368,  369,  it  appeared 
that  a  testator  devised  his  farm  to  his  wife 
during  widowhood,  and  after  her  death  to 
his  son,  on  condition  that  he  should  pay 
certain  sums  to  his  sisters,  and  directed 
that  his  executors  should  carry  on  the 
farm  tiU  his  son  was  of  age.  The  widow 
died,  and  a  sister  brought  a  bill  in  equity 
for  her  legacy,  the  son  being  still  a  minor, 
alleging  that  he  had  accepted  the  devise, 
and  gone  into  possession  ;  and  it  was  held 
that  the  son  was  not  liable  at  law  unless 
and  until  he  accepted  the  devise ;  but  the 
estate  might  be  charged  in  equity,  whether 
the  devise  took  effect  or  not ;  and  the  leg- 
acies to  the  sisters  became  payable  when 
the  estate  vested  in  the  son  by  the  decease 
of  the  widow.  Bell  C.  J.  said :  "  The 
general  rule  is  that  legacies  for  which  no 
other  time  of  payment  is  fixed,  are  pay- 
able in  one  year  from  the  decease  of  the 
testator.   There  seems  no  color  to  contend 
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that  these  legacies  were  so  payable,  inas- 
much as  the  real  estate  is  given  to  the 
widow,  during  her  widowhood,  and  after 
her  death,  or  marriage,  to  the  devisee,  on 
condition  that  he  pay  these  legacies." 
"  The  natural  construction  would  seem  to 
be,  that  the  son  should  become  liable  to 
pay  the  legacies,  when  he  should  come 
into  possession  of  the  property  by  the  ex- 
piration of  his  mother's  interest,  as,  until 
that  time,  he  would  have  no  means  derived 
from  the  will  to  pay  the  legacies.  If  this 
is  the  just  inference  as  to  the  testator's  in- 
tention in  the  events  which  he  [probably] 
anticipated,  it  seems  equally  just  as  the 
contingencies  have  occurred.  By  the 
death  of  the  widow  the  son  became  enti- 
tled to  the  benefit  of  the  property,  and  the 
means  to  pay  the  burdens  upon  it,  and  no 
reason  is  seen  why  his  sisters  should  not 
at  the  same  time  become  entitled  to  their 
shares  of  it ;  that  is,  to  their  legacies."] 

(o)  Ambl.  273;  S.  C.  2  Dick.  568;  S. 
C.  cited  by  Lord  Thurlow,  1  Bro.  C.  C. 
105. 

(/))  Cited  by  Lord  Thurlow  in  Green 
V.  Pigot,  1  Bro.  C.  C.  105.  But  see  ante, 
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attaining  the  age  of  twenty-four.  So  in  Johnson  v.  Mills  (^)  the 
sum  of  2,000Z.  was  left  to  the  testator's  daughter  at  twenty-one  ; 
and  in  default,  to  her  child,  and  if  no  child,  to  one  Mills.  A  bill 
was  filed  to  secure  the  fund ;  which  was  opposed  by  the  executrix, 
on  the  ground  that  there  was  no  danger  of  insolvency  in  the  case. 
But  Lord  Hardwicke  said,  "  I  thought  nothing  was  better  settled 
than  what  is  now  endeavored  to  be  made  a  question  ;  that  where- 
ever  a  demand  was  made  out  of  assets  certainly  due,  but  payable 
at  a  future  time,  the  person  entitled  thereto  might  com-e  against 
the  executor,  to  have  it  secured  for  his  benefit,  and  set  apart  in 
the  mean  time,  that  he  might  not  be  obliged  to  pursue  these  assets 
through  several  hands.  Nor  is  there  any  more  useful  part  of  the 
jurisdiction  of  this  court  in  the  administration  of  assets  ;  therefore 
it  is  admitted  to  be  done  in  the  case  of  a  legacy  always,  although 
contingent  and  payable  at  a  future  day,  so  that  it  might  fall  into 
the  bulk  of  the  estate  ;  and  this  is  done  to  secure  the  interest  of 
every  party,  of  course,  as  a  common  equity,  without  expecting  any 
suggestion  of  insolvency  of  the  executor,  or  of  wasting  the  assets." 
Again,  in  Green  v.  Pigot,  (r)  a  legacy  of  5,0001.  was  given  to 
a  female  infant,  to  be  paid  at  twenty-one  or  marriage,  with  inter- 
est at  four  per  cent. ;  but  if  she  died  before,  it  was  directed  by  the 
will  that  the  legacy  should  sink  into  the  residue.  And  Lord 
Thurlow  ordered  the  sum  of  5,000Z.  (with  interest  at  four  per 
cent,  from  the  end  of  a  year  after  *the  testator's  death)  forthwith 
to  be  laid  out  in  three  per  cents,  in  the  name  of  the  accountant 
general,  upon  the  trust  and  subject  to  the  contingencies  in  the 
testator's  will.  And  his  lordship  said  that  he  did  not  see  any  dis- 
tinction as  to  the  legacy  being  contingent  or  merely  future,  (s) 
So  in  Carey  v.  Askew,  (f)  the  testator  gave  15,000Z.  to  his  daugh- 
ter, to  be  paid  to  her  at  twenty-one  or  marriage,  with  interest  in 
the  mean  time ;  but  if  she  died  before,  to  sink.  And  Lord  Ken- 
yon  M.  R.  held  that  the  money  must  be  immediately  raised  and 
appropriated,  although  the  child  rriight  not  live  to  attain  her  age, 
or  day  of  marriage,  (u) 

(q)  1  Ves.  sen.  282;  S.  C.  cited  by  Lord  also,    the    observation    of   BuUer   J.  in 

Thurlow,  nomine  Johnson  v.  De  la  Creuze,  Hutcheson  v,   Hammond,  3  Bio.  C.   C. 

1  Bro.  C.  C.  105.  144,  145. 

(r)   1  Bro.  C.  C.  103.  {t)  2  Bro.  C.  C.  58. 

(s)  See  PuUen  v.  Smith,  5  Ves.  21,  for  (a)  See,  also,  the  Governesses'  Society 

an  instance  of  an  appropriation  on  the  u.  Rusbridger,  18  Beav.  467. 
application  of  a  contingent  legatee.     See, 
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However,  it  should  appear  from  the  modern  case  of  Webber  v. 
Webber,  (v)  that  where  a  legacy  of  a  certain  sum  of  money  is 
given,  on  a  contingency,  the  court  will  not  direct  a  sum  of  stock 
belonging  to  the  estate  to  be  appropriated  to  pay  the  legacy  when 
the  contingency  happens  ;  but  will  direct  the  whole  residue  to  be 
paid  over  to  the  residuary  legatee,  on  his  giving  satisfactory  secu- 
rity. The  principle  on  which  this  was  so  ruled  was,  that  the 
legatee  being  entitled  to  receive  a  certain  sum  in  money  when 
the  contingent  event  happens,  the  legacy  is  not  capable  of  being 
secured  by  the  present  appropriation  of  any  sum  of  stock,  (a:) 

When  the  appropriation  is  made  under  the  direction  of  the 
court,  it  should  seem,  according  to  the  opinion  of  Lord  Thur- 
low,  in  Green  v.  Pigot,  (?/)  that  the  legatee  must  bear  any  losses 
and  enjoy  any  additions  which  the  fluctuation  of  the  price  of 
stock  may  cause.  But  in  Sitwell  v.  Bernard,  (2)  Lord  Eldon  said 
that  there  had  been  other  cases  since  Green  v.  Pigot,  in  which 
it  had  been  held  not  to  be  the  legitimate  effect  of  appropriation 
to  give  a  larger  interest  than  if  there  *  had  been  no  appropriation. 
However,  in  the  subsequent  case  of  Burgess  v.  Robinson,  (a) 
where  there  had  been  an  investment  of  5001.  in  stock,  in  pursu- 
ance of  an  order  made  on  the  application  of  a  trustee,  without  the 
consent  of  the  plaintiff,  who  was  entitled  thereto.  Sir  William 
Grant  held  that  the  investment  of  the  money  was  an  appropria- 
tion by  which  all  parties  were  bound,  and  therefore  that  the  plain- 
tiff was  entitled  to  the  stock,  and  all  the  benefit  accrued  from 
the  rise  thereof.  (6) 

Appronria-       ^^  Slanning  V.  Style  (c)  a  testator  had  charged  the 
tionto^e-     residue  of  his  estate  with  an  annuity  of  40Z.   payable 

cure  be-  ^  i 

quest  of  an   quarterly.      And   Lord    Talbot  C.   ordered,   the  estate 
appearing  to  consist  of  some  bonds  or  securities,  that 

(k)  1  Sim.  &  Stn.  311.  vested  certain  sums,  less  than  the  whole 

{x)  By  Sir  John  Leach  V.  C.  1  Sim.  &  amount  of  the  legacy,  in  the  name  of  the 

Stu.  312,  313.  legatee,  it  was  held  that  this  was  a,  pay- 

(y)  1  Bro.  C.  C.  105, 106.  ment  of  the  legacy  pro  tanto,  and  that  the 

(z)  6  Ves.  543.  interest  accruing  upon  these  sums  belonged 

(a)  3  Meriv.  9,  10.  to  the  legatee  from  the  time  of  the  invest- 

(6)    See,   also,   Rock    v.    Hardman,   4  ment.    Sullivan  «.  Winthvop,  1  Sumner,  1, 

Madd.  254,  by   Sir  John  Leach  V.  C. ;  18,  19.    See  McLoskey  w.  Roid,  4  Bradf. 

Eimberley  v.  Tew,  4  Dr.  &  W.  139,  149.  Sur.  334.] 

[Where  executors  voluntarily,  within  a        (c)   3   P.   Wms.  336 ;    [Stephenson  v. 

year  from  the  death  of  the  testator,  in-  Axsou,  1  Bailey  Eq.  274,  276.] 
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such  part  thereof  should  be  brought  before  the  master,  as  might 
be  sufficient  to  preserve  the  annuity,  (c?) 

When  a  fund  has  been  appropriated  for  the  payment  of  an 
annuity  given  by  will,  a  question  may  arise  whether  the  legatee 
is  to  suffer  the  loss  consequent  on  the  partial  failure  of  the  fund. 
In  cases  where  the  annuity  is  a  charge  upon  the  whole  personal 
estate,  it  seems  clear  that  the  executor  cannot  affect  the  .legatee's 
right  to   the   entire  annuity  by  any  appropriation,  (e)      Thus,  in 


(d)  See  Fryer  v.  Buttar,  8  Sim.  442; 
Haynes  v.  Haynes,  3  De  G.,  M.  &  G.  590 ; 
Hickman  v.  Upsall,  2  Giff.  124.  [Where 
a  residuary  bequest  is  made  to  one  "  sub- 
ject to  "  the  payment  of  a  certain  annuity 
to  another  for  life,  it  is  equivalent  to 
charging  that  annuity  upon  the  property 
bequeathed  for  the  life  of  the  annuitant ; 
and,  before  the  property  should  be  deliv- 
ered to  the  residuary  legatee,  enough  of  it 
should  be  set  aside  and  invested  by  the 
executor,  to  raise  a,  sum  sufficient  to  pay 
the  annuity ;  or  the  residuary  legatee 
should  give  the  executor  other  sufficient 
security  for  the  payment  of  the  annuity. 
Healey  v.  Toppan,  45  N.  H.  243  ;  Nutter 
V.  Vickery,  64JMaine,  490.] 

(e)  Gordon  v.  Bovfden,  6  Madd.  342; 
[In  Nutter  v.  Vickery,  64  Maine,  490,  497, 
Barrows  J.,  referring  to  cases  of  this  char- 
acter, said  :  "  The  object  of  inquiry  in  all 
the  cases  is  the  same.  It  is  to  ascertain 
and  fulfil  the  wish  and  intention  of  the  tes- 
tator. In  view  of  the  condition  of  parties 
and  estates  in  this  country  we  are  satisfied 
that  this  is  best  done  in  cases  like  Orr  v. 
Moses,  52  Maine,  287,  where  the  testator 
has  evidently  contemplated  the  setting 
apart  of  a  sum  sufficient  to  provide  for  the 
annuity  by  following  the  rule  laid  down  in 
that  case,  subjecting  the  estate  once  for  all 
to  the  appropriation  of  a  sum  apparently 
sufficient  to  meet  all,  except  remote  and 
unforeseen  contingencies,  and  holding  the 
annuitant  to  abide  the  result.  Faithfully 
and  carefully  administered  there  is  no 
great  danger  of  loss  to  the  annuitant,  and 
the  distribution  of  the  residue  of  the  es- 
tate is  not  postponed  until  those  entitled 
to  it  are  so  scattered  by  death  and  re- 


moval that  the  testator's  kindness  is  alto- 
gether frustrated,  or  becomes,  so  far  as 
they  are  concerned,  of  little  worth.  But 
when,  as  in  the  will  under  consideration 
[in  Nutter  v.  Vickery,  supra],  there  is 
nothing  to  indicate  that  the  testator  con- 
templates any  such  appropriation  or  seg- 
regation of  a  part  of  the  property  to 
provide  for  the  annuity,  and  only  a  naked 
remainder  is  given  to  collateral  kindred  as 
residuary  legatees,  the  right  of  the  annu- 
itant is  clearly  paramount ;  and  we  think 
a  present  distribution  among  the  residuary 
legatees  can  only  be  ordered  where  an 
appropriation  is  made  with  the  consent 
and  approbation  of  the  annuitant;  or 
upon  condition  that  each  residuary  lega- 
tee shall  give  security  satisfactory  to  the 
judge  of  probate,  to  refund  so  much  of 
the  share  he  receives  as  may  hereafter  be 
found  necessary  to  make  good  the  annual 
payments  required  from  the  estate.''  See 
Stephenson  u.  Axson,  1  Bailey  Eq.  274. 
If  an  executor  delivers  over  the  estate  to 
the  residuary  legatee,  without  retaining  a 
sufficient  fund  for  other  legacies,  it  will  be 
a  devastavit,  and  the  other  legatees  may 
recover  against  him ;  and  it  makes  no 
difference  that  the  other  legacies  are  pay- 
able at  a  future  and  distant  day ;  but  it  is 
the  duty  of  the  executor  to  provide  for 
them  whenever  they  are  to  be  paid  ;  so  if 
the  legacies  are  directed  to  be  paid  out  of 
the  income  only,  he  is  bound  to  keep  pos- 
session of  the  estate,  until  a  fund  has  ac- 
cumulated from  the  income,  sufficient  to 
pay  all  the  legacies ;  and  if  some  of  the 
legacies  are  annuities,  he  should  accumu- 
late and  retain  such  a  sum,  as,  being  in- 
vested, will,  by  the  annual  interest,  meet 
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May  V.  Bennett,  (/)  a  testator  having  directed  his  executors 
to  lay  out,  in  what  government  security  they  pleased,  as  much 
money  as  would  produce  a  certain  annual  interest,  and  having 
given  that  annual  interest  to  his  wife  during  her  life,  in  case 
she  did  not  marry  again,  the  executors  invested  in  the  five  per 
cents,  a  sum  which  yielded  dividends  exactly  equal  to  the  spec- 
ified incoiue.  Those  dividends  were  afterwards  diminished  by 
the  conversion  of  the  five  per  cents,  into  four  per  cents.  And 
Lord  *  Gifford  M.  R.  held  that  the  widow  was  entitled  to  have 
the  deficiency  made  good,  either  by  the  sale  from  time  to  time  of 
portions  of  the  appropriated  stock,  or  out  of  any  other  part  of 
the  residue  which  could  be  made  available.  Again,  in  Davies  v. 
Wattier,  (5')  a  testator  having  directed  an  annuity  to  be  paid  out 
of  his  personal  estate,  a  sum  of  five  per  cent,  stock  was,  in  the 
course  of  the  cause,  ordered  to  be  set  apart  to  answer  the  annuity. 
This  fund  having  become  insufficient  for  the  purpose,  by  the  con- 
version of  five  per  cents,  into  four  per  cents.,  the  deficiency  was 
directed  by  Sir  John  Leach  V.  C.  to  be  supplied  out  of  another 
fund,  to  which  other  persons  interested  in  the  residue  had  been 
declared  to  be  entitled.  (K)  But  it  may  be  otherwise  where  the 
appropriation  is  made  in  certain  stock  by  the  executor  in  con- 
formity with  the  direction  of  the  testator,  so  that  the  bequest  may 
be  regarded  as  a  gift  of  the  interest  of  the  particular  stock.  Thus, 
in  Kendall  v.  Russell,  (J)  a  testator  gave  the  yearly  sum  of  2,000Z. 
sterling  to  his  wife  for  her  life,  and  after  her  decease,  to  his  trus- 
tees, upon  the  same  trusts  as  declared  concerning  the  yearly  sum 
of  3,000L  He  then  gave  to  his  trustees  the  yearly  sum  of  3,000Z. 
sterling  to  issue  out  of  a  sufficient  sum  of  stock  in  the  five  per 
cents.,  to  be  invested  in  the  names  of  his  trustees  for  that  pur- 
pose, in  trust  for  his  daughter  for  her  life,  and,  after  her  decease, 
for  her  children.  The  trustees  invested  100,000^.  five  per  cents., 
to  answer  the  two  yearly  sums.  The  stock  was  afterwards  con- 
verted into  four  per  cents.,  whereby  the  dividends  became  insuffi- 
cient to  pay  the  yearly  sums.     And  Sir  L.  Shadwell  V.  C.  held 

the  annual  payments;  and  if  he  delivers  interest  on  the  annual  balances.    Stephen- 
over  the  estate,  or  pays  any  part  of  the  son  v.  Axson,  1  Bailey  Eq.  274.] 
income  to  the  residuary  legatee,  he  will  be        (/)  1  Euss.  C.  C.  370. 
liable  to  other  legatees  for  all  sums  so  paid        (g)  I  Sim.  &  Stu.  463. 
over,  and  for  the  income  of  the  estate  in        (A)  See,  also,  Boyd  v.  Buckle,  10  Sim. 
the  hands  of  the  residuary  legatee,  with  595. 

(t)  3  Sim.  424. 
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that  the  legatees  were  not  entitled  to  have  the  deficiency  sup- 
plied out  of  the  testator's  residuary  estate.  (A)  Where,  although 
*  the  requisite  amount  of  stock  has  been  appropriated  in  the  name 
of  the  executor,  he  afterwards  sells  it  out  and  wrongfully  applies 
the  proceeds  to  his  own  use,  he  and  all  those  who  may  stand  in 
his  place,  including  a  claimant  by  assignment  from  him  for  Talu- 
able  consideration,  even  when  made  before  the  devastavit,  of  his 
share  in  the  testator's  residuary  estate,  are  precluded  from  con- 
tending that  due  provision  was  made  for  the  annuity ;  and  con- 
sequently the  deficiency  caused  by  the  executor's  devastavit  must 
be  supplied  out  of  his  share  of  the  residue.  (Z) 

Where  the  existence  and  amount  of  a  testator's  debts  are  con- 
tingent, and  depend  upon  the  result  of  legal  proceedings,  Appropria- 
before  a  foreign  tribunal,  which  are  not  likely  to  be  ''°"  where 
speedily  settled,  the  court  of  chancery,  in  administering  of  the  tes- 
his  assets,  will  not  be  induced  by  that  circumstance  to  debts  is 
direct  an  appropriation  of  the  fund  in  court  to  answer 
pecuniary  legacies  subject  to  such  demands  as  creditors  may  event- 
ually establish,  (m) 

SECTION   V. 

To  whom  Legacies  are  to  be  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor,  who 
must  be  careful  to  pay  legacies  into  the  hands  of  those  who  have 
authority  to  receive  them,  (m^) 

(k)  See,  also,  Bague  v.  Dumergue,  10  as  well  as  prior  breaches  of  trust  by  the 

Hare,  462 ;  Baker  v.  Baker,  6  H.  L.  Cas.  assignor.    Belknap  u.  Belknap,  5  Allen, 

616,   628;    Hickman    v.    Upsall,   6    Gife.  468.] 

124.    If  the  legatee  of  the  annuity  assents        (m)  Thomas  v.  Montgomery,  1  Russ.  & 

to   the   appropriation  of   some  particular  My.  729;  ante,  1388. 
fund  for  the  payment  of  it,  the  failure        (ml)  ["  It  is  a  general  rule,  applicable 

thereof,  whether  partial  or  total,  would  to  this  in  common  with  other  cases,  that 

probably  be  at  his  risk.    Lumley  on  An-  executors  must  see,  at  their  peril,  that  they, 

nuities,  p.  298.     But  such   assent  must  pay  legacies  to  persons  legally  authorized 

be  clearly  established.    See  Arundell  v.  to  receive  them,  and  that  a  literal  compli- 

Arundell,  1  My.  &  K.  316.  ance  with  the  directions  of  a  will  is  not, 

(l)  Morris  v.  Livie,  1  Y.  &  Coll.  C.  C.  in  all  cases,  sufficient."    "  If  a  legacy  be 

380.     See,  also,  Barnett  v.  Sheffield,  1  De  to  a  man  and  his  heirs,  and  the  legatee 

G.,  M.  &  G.  371.    [An  assignment  by  a  die,  after  the  testator  and  before  payment, 

trustee,  of  his  interest  in  the  trust  fund,  a  payment  to  the  heir  would  not  be  legal ; 

conveys  nothing  to  the  assignee  until  full  it  must  be  to  the  personal  representative, 

satisfaction  has  been  made  for  subsequent  So  we  think  payment  to  one  named  as 
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If  a  legacy  be  given  to  A.,  to  be  diyided  between  himself  and 
Legacy  to    his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is 

A.  and  his  .,  t     ^  ^    n       o      •!■ 

family.  well  paid  to  discharge  the  executor.  (n_)  oo  it  one  was 
to  give  a  legacy  to  the  senior  six  clerk,  to  be  divided  among 
himself  and  the  other  six  clerks,  it  would  be  well  paid  to  the 
senior,  (o) 

*  It  is  a  general  rule,  that,  where  a  legatee  is  an  infant,  and 
Infant  would  be  entitled  to  receive  the  legacy,  if  he  were  of  age, 

legatee.  ^j^g  executor  is  not  justified  in  paying  it,  either  to  the 
infant,  (o^)  or  to  the  father,  (o^)  or  any  other  relation  of  the  in- 
fant, on  his  account,  without  the  sanction  of  a  court  of  equity.  (^) 
And  even  in  the  case  of  a  child  who  has  attained  majority,  pay- 
ment to  the  father  is  not  good,  unless  it  be  made  by  the  consent 
of  the  child,  or  confirmed  by  his  subsequent  ratification.  (§') 

It  may  happen  that  an  executor  has,  with  the  most  honest  inten- 
tions, paid  the  legacy  to  the  father  of  the  infant ;  nevertheless  he 
will  be  held  liable  to  pay  it  over  again  to  the  legatee  on  his  coming 
of  age.  And  although  such  cases  have  been  attended  with  many 
circumstances  of  hardship  on  the  executor,  yet  he  has  been  held 
responsible,  on  the  policy  of  obviating  a  practice  so  dangerous  to 
the  interests  of  infants,  and  so  naturally  productive  of  domestic 

trustee,  but  not  qualified  to  act  as  such,  paid  to  the  father.     [Lang  v.  Pettus,  II 

would  be  no  valid  payment."    Shaw  C.  J.  Ala.  37.     Strictly,  the  legacy  should  be 

in    Newcomb  v.   Williams,   9   Met.   535.  paid  only  to  the  guardian  of  the  infant 

See  Waterman  t).  Hawkins,  63  Maine,  156;  regularly  appointed.    Sparhawk  u.  Buell, 

Williams  v.  Gushing,  34  Maine,  370.]  9  Vt.  41  ;  Miles  v.  Boyden,  3  Pick.  213 ; 

(n)  Cooper  v.  Thornton,  3  Bro.  C.  C.  Genet  v.  Tallmadge,  1  John.  Ch.  3  ;  Kent 

96,  186 ;  Robinson  v.  Tickell,  8  Ves.  142.  v.  Dunham,  106  Mass.  586.     For  a  case 

See  the  cases  collected,  ante,  1125,  1126.  where  the  infant  has    no    regularly  ap- 

(o)  3  Bro.  C.  C.  99,  by  Lord  Alvanley.  pointed  guardian,  see  MoLoskey  v.  Eeid, 

(oi)  [Shaw  C.  J.  in  Newcomb  v.  Wil-  4  Bradf.  Sur.  334.    A  person  appointed 

liams,  9  Met.  535  ;  Quinn  v.  Moss,  12  Sm.  guardian  to  an  infant  in  one  state  is  not 

&  M.  365.]  entitled  to  receive  from  the  administrator 

(oi»)  [Sparhawk  v.  Buell,  9  Vt.  41.]  in  another  state  the  legacy  or  portion  of 

(p)  Dagley  v.  Tolferiy,  1  P.  Wms.  285  ;  the  infant.     Morrell   v.  Dickey,  1  John. 

,S.  C.  nomine  Doyley  u.  Tollferry,  1   Eq.  Ch.   153;   McLoskey  v.   Reid,   4    Bradf. 

Cas.  Abr.  300,  pi.  2  ;  S.  C.  nomine  Dawley  Sur.  334.] 

V.  Ballfrey,  Gilb.  Eq.  Rep.  103 ;  [Mc-  {(])  Cooper  v.  Thornton,  3  Bro.  C.  C. 
Knight  M.  Walsh,  23  N.  J.  Eq.  136.]  Aeon-  97,  by  Lord  Alvanley.  If  a  suit  was  in- 
trary  doctrine  was  acted  upon  in  the  early  stituted  in  the  spiritual  court  for  an  in- 
case of  HoUway  v.  Collins,  1  Cbanc.  Cas.  fant's  legacy  by  the  father,  to  have  it  paid 
245  ;  S.  C.  1  Eq.  Cas.  Abr.  300,  pi.  1.  In  into  his  hands,  an  injunction  or  prohibi- 
Walsh  V.  Walsh,  1  Drew.  64,  Kindersley  tion  would  have  been  granted.  Rother- 
V.  C,  under  special  circumstances,  ordered  ham  v.  Fanshaw,  3  Atk.  629. 
an  infant's  legacy  of  small  amount  to  be 
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discord,  (r)  Thus,  in  the  case  of  Dagley  v.  Tolferry,  (s)  legacies 
of  one  hundred  pounds  apiece  were  bequeathed  to  four  infants ; 
the  executor  paid  the  legacies  to  the  father,  and  took  his  receipt 
for  them  ;  when  one  of  the  legatees  came  of  age,  who  was  about 
ten  years  old  at  the  time  of  payment,  the  father  told  him  that  he 
had  such  a  legacy  of  his  in  his  hands,  but  could  not  pay  it  imme- 
diately, and  requested  him  not  to  apply  to  the  executor,  at  the 
same  time  promising  *  that  he  would  himself  pay  it.  The  son  ac- 
quiesced for  fourteen  or  fifteen  years,  during  which  period  his 
father  and  he  carried  on  a  joint  trade,  and  then  became  bankrupt. 
On  a  commission  taken  out  against  the  son,  this  legacy,  among 
other  things,  was  assigned  for  the  benefit  of  his  creditors ;  and  the 
assignee  filed  a  bill  against  the  executor,  for  an  account  and  pay- 
ment of  the  legacy  ;  which  was  decreed  accordingly  by  the  master 
of  the  rolls,  but  without  interest ;  and  the  decree  was  affirmed  by 
the  lord  chancellor  on  an  appeal.  His  lordship,  however,  on  the 
hardship  of  the  case,  ordered  the  deposit  to  be  divided.  So  in 
Phillips  V.  Paget,  (i)  the  testatrix  left  a  legacy  of  one  hundred 
pounds  each  to  the  three  children  of  B.,  and  appointed  C.  her  ex- 
ecutor, leaving  him  the  bulk  of  her  estate,  provided  he  paid  those 
three  legacies  within  a  year  after  her  death.  The  defendant 
within  that  period  paid  into  the  children's  own  hands  their  sev- 
eral legacies,  the  eldest  of  whom  was  then  sixteen  years,  the 
second  fourteen,  and  the  youngest  only  nine.  On  their  coming  of 
age  they  filed  their  bill  against  the  executor  to  be  paid  their  re- 
spective legacies  ;  suggesting  that  their  father  had  embezzled  the 
money,  and  was  insolvent,  and  that  the  payment  was  a  fraud. 
The  defendant  in  his  answer  denied  all  knowledge  of  the  moneys 
ever  having  come  to  the  father's  hands.  The  lord  chancellor  held, 
at  first,  that  as  the  executor  paid  those  legacies  to  save  a  for- 
feiture of  what  he  himself  took  under  the  will,  he  ought  not  to 
pay  them  over  again ;  but,  on  further  consideration,  conceiving 
the  point  to  be  very  doubtful,  his  lordship  recommended  a  com- 
promise ;  and  the  defendant  agreeing  to  pay  fifty  pounds,  to  be 
divided  between  the  three  plaintiffs,  without  costs  on  either  side, 
they  were  ordered  to  release  their  legacies. 

But  when  the  direction  to  the  executor  is  not  to  pay  the  legacy 

(r)  Toller,  314.  2 ;  S.  C.  nomine  Dawley  v.  Ballfrey,  Gilb. 

(s)  1  P.  Wms.  285;  S.  C.  nomine  Doy-    Eq.  Eep.  103. 
ley  V.  ToUferry,  1  Eq.  Cas.  Abr.  303,  pi.        {t)  2  Atk.  80,  81. 
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to  the  child,  but  the  bequest  is  made  to  a  trustee  for  him,  the 
executor  will  be  justified  in  paying  the  money  to  *  the  person  so 
appointed,  (u)  Hence,  if  the  testator  order  the  sum  to  be  paid 
to  the  father,  he  will  be  a  trustee  for  his  child,  and  entitled  to 
receive  the  money ;  and  his  receipt  will  be  a  good  discharge  to  the 
executors,  (a;) 

It  would  appear,  on  principle,  that  the  direction  for  payment 
to  the  trustee  must  appear  upon  the  face  of  the  will,  and  cannot 
be  proved  by  parol  evidence.  However,  it  appears  from  the  regis- 
trar's book,  that  .in  the  case  of  Dagley  v.  Tolferry,  («/)  evidence 
was  read  that  the  testator  on  his  death -bed  gave  direction  that 
the  executor  should  pay  the  legacies  to  the  father  of  the  infants, 
that  he  might  improve  the  money  for  their  benefit.  (2)  But  Lord 
Alvanley,  in  Cooper  v.  Thornton,  (a)  questioned  the  propriety  of 
admitting  this  proof,  and  observed  that  it  wciuld  be  dangerous  to 
admit  evidence  that  a  legacy,  given  to  one  person,  was  ordered  to 
be  paid  to  another. 

But  the  executor  may  discharge  himself  from  all  responsibility, 
36  Geo  3  with  respect  to  the  payment  of  legacies  due  to  infants, 
c.  52,  s!  82.  by  virtue  of  the  statute  36  Geo.  3,  c.  52,  s.  32,  by  which 
it  is  enacted,  that  "  where  by  reason  of  the  infancy,  or  absence 
beyond  the  seas,  of  any  person  entitled  to  any  legacy,  or  to  the 
residue  of  any  personal  estate,  or  any  part  thereof,  chargeable 
with  duty  by  virtue  of  this  act,  the  person  or  persons  having  or 
taking  the  burden  of  any  will  or  testamentary  instrument,  or  the 
administration  of  such  personal  estate,  cannot  pay  such  legacy  or 
some  part  thereof,  although  he,  she,  or  they  may  have  effects  for 
that  purpose,  or  cannot  pay  such  residue,  or  some  part  thereof, 
although  he,  she,  or  they  may  have  the  same,  or  some  part  thereof, 
in  his,  her,  or  their  hands,  it  shall  be  lawful  for  such  person  or 
persons  to  pay  such  legacy,  or  residue,  or  any  parts  or  part  thereof 
respectively,  or  any  sum  or  sums  of  money  on  account  *  thereof, 
after  deducting  the  duty  chargeable  thereon,  into  the  bank  of 
England  with  the  privity  of  the  accountant  general  of  the  court 
of  chancery,  to  be  placed  to  the  account  of  the  person  or  persons 
for  whose  benefit  the  same  shall  be  so  paid ;  for  payment  of  which 

(«)  1  Eop.  Leg.  771,  3d  ed.  (y)  Ubi  supra. 

{x)  Cooper  v.  Thornton,  3  Bro.  C.  C.  {z)  See  Cooper  v.  Thornton,  3  Bro.  C. 

96 ;  Robinson  v.  Tickell,  8  Ves.  142  ;  ante,  C.  97. 

1404.  (a)  3  Bro.  C.  C.  97. 
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money  the  said  accountant  general  shall  give  his  certificate  as 
usual  in  such  cases  on  production  of  the  certificate  of  the  com- 
missioners of  stamps,  that  the  duty  thereon  has  been  duly  paid ; 
and  such  payment  into  the  bank  shall  be  a  sufficient  discharge  for 
the  money  so  paid  in,  provided  the  duty  be  also  paid  thereon  as 
aforesaid ;  and  such  money  when  paid  in  shall  be  laid  out  by  the 
said  accountant  general,  without  any  formal  request  for  that  pur- 
pose, in  the  purchase  of  three  pounds  per  centum  Consolidated 
Annuities,  which,  with  the  dividends  thereon,  shall  be  transferred 
and  paid  to  a  person  or  persons  entitled  thereto,  or  otherwise  ap- 
plied for  his  or  their  benefit,  on  application  to  the  court  of  chan- 
cery, by  petition  or  motion,  in  a  summary  way." 

Before  the  passing  of  this  act,  if  a  suit  was  commenced  to 
secure  a  legacy  to  an  infant,  the  costs  were  allowed  out  of  the  tes- 
tator's general  assets.  But  after  the  statute  was  passed.  Lord  Al- 
vanley  took  occasion  to  say,  (5)  that  in  future  he  should  not  give 
the  costs  in  such  a  case ;  for  since  the  statute,  the  executor  has 
nothing  to  do  but  under  that  act  to  pay  the  legacy  into  court ; 
and  then  he  has  done ;  and  the  infant,  when  of  age,  may  petition 
for  it. 

The  executor  is  not  bound  to  pay  the  legacy  into  the  bank, 
under  the  statute,  till  the  expiration  of  a  year  from  the  testator's 
death.  (<?) 

It  must  also  be  observed  that  an  executor  cannot,  without  risk, 
pay  any  part  of  a  legacy  bequeathed  to  an  infant,  either   ^[^^^  ^^^ 
to  the  infant  or  to  any  person  for  his  use.     Therefore,    executor 

•>   '^  _  '    may  allow 

the  executor  is  not  iustified  in  applying  any  part  of  the  mainte- 
capital  or  *  the  legacy  for  the  mamtenance  or  advance-   of  a  leg- 
ment  of  the  child,  or  any  other  purpose  than  mere  neces-   ^°^ ' 
saries,  without  the  sanction  of  the  court.  (dT)     But  with  respect 
to  the  interest  of  the  sum  bequeathed,  it  should  seem  that  the 
executor  may  apply  a  requisite  part  of  it  for  the  support  of  the 
infant  legatee,  without  the  authority  of  the  testator,  if  he  does  no 
more  than  the  court  would  have  directed,  if  it  had  been  resorted 
to  in  the  first  instance,  (e)     For  the  principle  is  established,  that 

(5)  Whopham  v.  Wingfield,  4  Ves.  630.  178;  S.  C.  1  Ves.  jr.  247  ;  Lee  v.  Brown, 

See  accord.  Wells  u.  Malbon,  31   Bear.  4  Ves.  362 ;  Walker  ».  Wethcrell,  6  Ves. 

48.  473.     See  Robison  v.  Killey,  30    Beav. 

(c)  Toller,  319.  520. 

(d)  Davies  v.  Austen,  3  Bro.    C.   C        (e)  1  Bop.  Leg.  768,  3d  ed. 
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if  an  executor  do,  without  application,  what  the  court  would  have 
approved,  he  shall  not  be  called  upon  to  account,  and  forced  to 
undo  that,  merely  because  it  was  done  without  application.  (/) 

And  now  by  stat.  23  &  24  Vict.  c.  145,  s.  26,  in  all  cases  where 

Stat.  23  &    ^ny  property  is  held  by  trustees  in  trust  for  an  infant, 

uZ^'s'be-    ^i^'^®'^  absolutely  or  contingently,  they  may  at  their  sole 

discretion  pay  to  his  guardian,  or  otherwise  apply  for  his 

trUSt6GS  ,  _,___  PT 

may  apply  maintenance  or  education,  the  whole  or  any  part  of  the 
property  of  iucome  of  the  property ;  and  they  shall  accumulate  the 
thetrmain-  residue  of  such  income,  by  way  of  compound  interest, 
tenance.  fgj.  j^\^q  benefit  of  the  person  who  shall  ultimately  be  en- 
titled to  the  property,  unless  it  appears  to  them  expedient  to 
apply  such  accumulations  as  if  the  same  were  part  of  the  in- 
come arising  in  the  then  current  year.  But  by  sect.  34  this 
enactment  extends  only  to  persons  acting  under  a  deed  or  will 
executed  after  the  passing  of  the  act  (28  August  1860). 

Again,  if  a  court,  of  equity  can  discover  a  clear  act  of  the  lega- 
Confirma-  tee,  when  of  age,  confirmatory  of  the  application  of  his 
legatee  ^^S^'^J  ^J  ^^^  executor  during  his  minority,  it  will  hold 
after  at-  j^jj^  estopped  from  claiming  a  repayment.  (^)  Accord- 
majority  of  ingly  Lord  Alvanley  observed,  (A)  with  reference  to  the 
application  above  mentioned  case  of  Dagley  v.  Tolferry,  (i)  "  Al- 
0  egacy.  ^j^^^gj^  ^j^g  ggjj  acquiesccd  *a  great  length  of  time,  still 
it  was  competent  to  him,  or  his  representatives,  to  demand  it; 
because  a  contrary  determination  would  encourage  such  payment, 
and  because  the  son  must  acquiesce,  or  pursue  his  father  ;  or,  which 
is  the  same  thing,  by  bringing  his  suit  against  the  executor,  occa- 
sion his  pursuing  the  father ;  and  that  I  take  to  be  the  ground 
on  which  Sir  John  Trevor  and  Lord  Cowper  went ;  and  if  the 
legatee  did  not  stand  in  that  relation  to  the  person  to  whom  the 
legacy  was  paid,  the  bill  would  be  dismissed."  But  the  intention, 
on  the  part  of  the  legatee,  to  confirm  such  application  must  be 
unequivocal,  (/c)    , 

Where  the  testator  is  the  parent,  or  in  loco  parentis,  of  an  in- 
when  the  ^^^^  legatee,  whether  the  legacy  be  contingent  or  vested, 
"rder  '"'^  interest  on  the  legacy  shall  be  allowed  as  a  maintenance 
mainte-       from  the  time  of  the  death  of  the  testator.     This  sub- 

(/)  Lee  V.  Brown,  4  Ves.  369,  by  Lord  (h)  3  Bro.  C.  C.  97. 

Alvanley.  (j)  Ante,  1405. 

(jf)  1  Eop.  Leg.  771,  3d  ed.  ,  {k)  See  Lee  v.  Brown,  4  Ves.  362. 
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ject  will  be  pursued  hereafter,  together  with  the  subject  "ance  out 
of  interest  generally.  (Z)  acy. 

But  this  may  be  the  proper  place  to  advert  to  the  principles 
on  which  the  court  will  act,  when  one,  not  a  parent,  gives  a  legacy 
to  an  infant.  The  general  rule  is,  that  where  a  bequest  is  vested 
and  immediate,  so  that  the  legatee,  if  he  were  of  age,  would  be 
entitled  to  receive  his  legacy  at  the  end  of  the  year  from  the  tes- 
tator's death,  the  court  will  order  maintenance  out  of  the  interest 
of  the  legacy,  although  no  express  provision  be  made  for  the  main- 
tenance, and  even  though  the  income  be  expressly  directed  to  ac- 
cumulate ;  (»»)  provided  the  parents  of  the  infant  legatee  are 
unable  to  maintain  him.  (n)  But  no  such  allowance  will  be 
made  by  *  the  court,  if  the  parents  be  of  ability,  (o)     And  it  is 


(Z)  See  infra,  1423-1433. 

(m)  Greenwell  v.  Greenwell,  5  Ves.  194 ; 
Collis  V.  Blackburn,  9  Ves.  470;  Stretch 
V.  Watkins,  1  Madd.  253.  Where  a  tes- 
tator gave  his  residuary  estate  to  an  in- 
fant, and  directed  &pl.  a  year  to  be  al- 
lowed for  his  maintenance,  and  the  residue 
was  of  large  amount,  the  court,  from  time 
to  time,  considerably  increased  the  main- 
tenance. Josselyn  v.  Josselyn,  9  Sim. 
63. 

(n)  And  an  increased  allowance  for 
maintenance  has  been  made,  for  the  pur- 
pose of  supporting  parents  in  great  indi- 
gence. Allen  u.  Coster,  1  Beav.  1013. 
But  the  court  will  not  direct  an  inquiry  as 
to  the  propriety  of  an  allowance  to  the 
father  for  the  past  maintenance  of  the  in- 
fant, unless  a  special  case  be  made.  Ex 
parte  Bond,  2  My.  &  K.  439.  But  see 
Reeves  a.  Brymer,  6  Ves.  425  ;  Sherwood 
V.  Smith,  6  Ves.  455 ;  Collis  v.  Black- 
burn, 9  Ves.  470  ;  Maberly  v.  Turton,  14 
Ves.  499;  Stopford  u.  Lord  Canterbury, 
11  Sim.  82 ;  Stephens  o.  Lawry,  2  Y.  & 
Coll.  C.  C.  87.  An  executor  (not  a  father) 
may  be  allowed  maintenance  for  the  time 
past.  Sisson  v.  Shaw,  9  Ves.  285 ;  Green- 
well V.  Greenwell,  5  Ves.  194.  This  al- 
lowance, even  in  the  case  of  a  mother, 
must  be  limited  to  what  has  been  actually 
expended  upon  such  maintenance,  though 
such  expenditure  may  have  been  less  than 
what  the  amount  of  the   child's  fortune 


would  have  justified.  Bruin  v.  Knott,  1 
Phill.  C.  C.  572.  Where  a  mother  made 
advances  to  a  son  during  his  minority,  and 
not  with  the  intention  of  afterwards  claim- 
ing as  a  creditor  against  his  estate,  it  was 
held  that  there  was  no  debt  due  to  her 
for  maintenance  during  such  minority, 
and  it  was  also  held  that  to  support  a 
claim  by  a  mother  for  maintenance  during 
a  period  after  the  son  attained  majority, 
there  must  have  been  a  contract ;  and  as 
none  had  been  sho^w  the  claim  was  disal- 
lowed. In  re  Cottvell's  Estate,  L.  R.  12 
Eq.  Cas.  566.  [The  court  will  not  permit 
a  trustee  to  account  for  a  legacy,  as  ex- 
pended for  the  support  and  education  of  a 
minor  to  whom  it  was  left,  unless  the 
court,  at  the  time  such  expenditures  were 
made,  would,  on  application,  have  decreed 
that  they  should  be  made  out  of  such 
fund.     Sparhawk  v.  Buell,  9  Vt.  41.] 

(o)  [Sparhawk  v.  Buell,  9  Vt.  41.] 
Ability  may,  perhaps,  be  understood  in  the 
sense  of  ability  to  maintain  and  educate 
according  to  the  fortune  and  expectations 
of  the  infant.  See  Ex  parte  Williams,  2 
Coll.  740.  Even  where  there  is  an  express 
provision  for  the  maintenance  of  an  infant 
legatee,  it  has  been  laid  down,  that  the 
court  will  not  permit  such  provision  to  be 
applied,  if  the  parent  be  of  ability  to  main- 
tain the  infant  legatee.  Andrews  a.  Par- 
tington, 3  Bro.  C.  C.  60 ;  S.  C.  2  Cox, 
223.    But  though  a  father  is  undoubtedly 
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clear  tliat  no  maintenance  will  be  ordered  out .  of  the  interest 
*  where  the  legacy  is  contingent,  (^)  unless,  perhaps,  by  consent 
of  the  legatees  over,  in  instances  where  they  are  competent  to 
give  it.  (5)  "  But  the  cases,"  says  Lord  Eldon,'in  Ex  parte  Keb- 
ble,  (r)  "  after  great  struggle,  go  this  length ;  that  where  there 
are  equal  legacies  to  a  class  of  children,  even  with  a  direction  for 
accumulation,  the  principal  with  the  accumulation  to  be  paid  at 
twenty-one,  with  survivorship  in  case  of  the  death  of  any  under 
that  age  to  the  others,  the  chance  of  all  taking  of  the  survivor 
being  equal,  the  court  takes  the  fund,  which  belongs  to '  all,  and 
must  go  to  all  or  some  of  them,  and  maintains  them  all  out  of  the 
interest.  («)  But  the  principle  cannot  be  applied,  where  the  leg- 
acy is  not  given  absolutely  to  the  children  and  the  survivor,  but, 
in  case  of  the  death  of  a  child  under  twenty-one,  there  is  a  lim- 
itation to  the  issue  ;  who,  for  that  purpose,  are  as  strangers.  In 
this  case,  as  in  that,  the  property  may  never  belong  to  any  of 
these  children."  (f) 

It  was  said  by  Sir  W.  Grant  (w)  that  it  had  very  rarely  occurred 
that  the  court  had  broken  in  upon  the  capital  of  a  legacy  for  the 
mere  purpose  of  maintenance,  though  frequently  for  the  purpose 


bound  to  maintain  and  educate  his  chil- 
dren, yet  it  is  competent  for  him  to  con- 
tract that  certain  property  shall  be  ap- 
plied to  those  purposes.  Accordingly,  in 
Meacher  v.  Toung,  2  My.  &  K.  490,  Sir 
John  Leach  M.  E.  held,  that  if,  under  a 
marriage  contract,  a  fund  has  been  settled 
upon  trust  for  the  children  of  the  marriage 
at  twenty-one,  with  a  proviso,  that  till  their 
shares  become  payable,  the  interest  shall 
be  applied  towards  their  maintenance  ;  the 
father  is  entitled  to  receive  such  interest 
for  that  purpose,  without  reference  to  his 
own  ability  to  maintain  them.  See,  also, 
Stocken  v.  Stocken,  4  Sim.  1524;  My.  & 
Cr.  95;  Hawkins  v.  Watts,  7  Sim.  199; 
Thompson  v.  Griffin,  1  Cr.  &  Ph.  317. 
And  for  a  further  relaxation  of  the  rule, 
see  Hoste  v.  Pratt,  3  Ves.  733 ;  Slsson  v. 
Shaw,  9  "Ves.  285  ;  Maberly  v.  Turton,  14 
Ves.  499.  When  there  is  a  trust  for  main- 
tenance in  a  settlement  made  upon  mar- 
riage, and  the  father  has  maintained  the 
children  without  calling  for  a  contribution 
from  the  fund,  he  is  in  the  position  of  pur- 
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chaser  of  so  much  of  the  fund  as  it  would 
have  been  proper  to  apply  towards  main- 
tenance, but  this  rule  applies  only  where 
the  trust  for  maintenance  is  contained  in 
an  ante-nuptial  marriage  settlement  which 
has  a  basis  of  a  contract  to  support  it.  In 
re  Kerrison's  Trusts,  L.  R.  12  Eq.  Cas. 
422. 

(jo)  Lomax  v.  Lomax,  1 1  Ves.  48 ;  Er- 
rington  v.  Chapman,  12  Ves.  20. 

(?)  Cavendish  v.  Mercer,  5  Ves.  195, 
note ;  Tendall  v.  Nash,  lb.  197,  note ;' 
Evans  v.  Massey,  1  Y.  &  Jerv.  196. 

(r)  11  Ves.  606. 

(s)  See,  also,  to  the  same  effect,  the  sub- 
sequent cases  of  Marshall  v.  Holloway,  2 
Swanst.  436 ;  and  Haley  v.  Bannister,  4 
Madd.  275. 

(«)  See  accord.  Errat  v.  Barlow,  14 
Ves.  202 ;  Marshall  v.  Holloway,  2  Swanst. 
436;  Ex  parte  Whitehead,  2  Y.  &  Jerv. 
249  ;  Turner  v.  Turner,  4  Sim.  430;  Can- 
nings V.  Elower,  7  Sim.  523. 

(«)  Walker  v.  Wetherell,  6  Ves.  474. 
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of  putting  out  the  child  for  life.  However,  in  Ex  parte  Green,  (v) 
the  petition  prayed  that  the  principal  of  a  sum  of  298?.,  belong- 
ing to  two  infants,  might  from  time  to  time  be  applied  to  their 
maintenance.  They  had  no  other  property,  except  some  copyhold 
premises  *  yielding  about  Ql.  per  annum.  Sir  Thomas  Plumer 
said,  that  as  the  sum  was  so  small,  he  would  venture  to  make  the 
order ;  and  the  order  was  made  without  a  reference,  (x) 

If  a  legacy  be  given  to  a  married  woman,  it  must  be  paid  to  the 
husband,  (t/)  So  where  a  legacy  was  given  to  a  married  i?  <=ase  of 
woman,  living  separate  from  her  husband,  with  no  main-  legatee. 
tenance,  and  the  executor  paid  it  to  the  wife,  and  took  her  re- 
ceipt for  it,  yet  on  a  suit  instituted  by  the  husband  against  the 
executor,  he  Was  decreed  to  pay  it  over  again  with  interest,  (s) 
It  has  also  been  adjudged,^that  if  the  husband  and  wife  are  di- 
vorced d  mensd  et  thoro,  and  a  legacy  be  left  to  her,  the  husband 
alone  may  release  it,  (a)  and,  consequently,  to  him  alone  it  is 
payable.  (5) 

But  if  the  husband  has  not  made  any  provision  for  his  wife, 
the  executor  may  decline  to  pay  the  legacy  (however  small  the 
amount,  according  to  the  modern  authorities  (c)),  *  until  the  hus- 

(i>)  I  Jac.  &  W.  253.  425  ;  Bacon  v.  Holt,  2  Jones  (Law),  323 ; 

(x)  See,  also,  Barlow  v.  Grant,  1  Vern.  Kent  v.  Dunham,  106  Mass.  591.] 

254 ;  Harvey  v.  Harvey,  2  P.  Wms.  23  ;  (a)  Stephens  v.  Totty,  Cro.  Eliz.  908 ; 

Payne  v.  Low,  1  Russ.  &  My.  223 ;  In  re  S.  C.   Moore,  665  ;    Noy,   45  ;  Motam    v. 

England,  lb.   499 ;  Ex   parte   Swift,   lb.  Motam,  1  Roll.  Rep.  426  ;    S.  C.  3  Bulst. 

575  ;  Ex  parte  Chambers,  lb.  577  ;  Bridge  264  ;  Chamberlain  v.  Hewson,  1  Salk.  115, 

V.  Brown,  2  Y.  &  Coll.  C.  C.  181.  by  Holt  0.  J. ;  S.  P.  S.  C.  1  Ld.  Raym. 

{y)  See  stat.  33  &  34  Vict.  t.  93,  ss.  7,  74. 

9,  11 ;  ante,  749,  note  (c).  (i)  See  Green  v.  Otte,  1  Sim.  &  Stu.  250. 

(z)  Palmer  v.  Trevor,  1  Vern.  261  ;  A  wife  who  has  obtained  an  order  for  pro- 
Toller,  320.  Where  a  sum  of  stock  was  tection  under  20  &  21  Vict.  c.  85,  s.  21 
bequeathed  to  a  married  woman,  whose  (see  ante,  59,  60),  is  entitled  to  payment 
husband  was  of  unsound  mind,  though  no  of  a  legacy  bequeathed  to  her.  In  re 
commission  of  lunacy  had  issued  against  Kingsley's  Trusts,  26  Beav.  84 ;  Cooke 
him,  Sir  John  Leach  M.  R.,  on  a  bill  filed  </.  EuUer,  lb.  99.  As  to  the  right  of  the 
by  the  husband  and  wife  for  payment  of  wife  of  a  convict  felon,  see  In  re  Harring- 
the  legacy,  transferred  the  fund  into  court  ton's  Trusts,  29  Beav.  24. 
to  the  joint  account  of  the  plaintiffs,  and  (c)  If  the  amount  of  the  legacy  does 
afterwards,  in  consideration  of  the  poverty  not  exceed  2001.,  the  consent  of  the  wife 
of  the  parties,  made  an  order  on  the  peti-  in  court  to  waive  her  right  is  not  requisite 
tion  of  the  wife,  that  the  dividends  should  for  an  order  to  pay  the  amount  to  her  hus- 
be  paid  to  her  for  her  life.  Steed  v.  Gal-  band.  But  if  she  insists  on  her  equity  for 
ley,  2  My.  &  K.  52.  [See  Earies's  Appeal,  a  settlement,  the  modern  doctrine  appears 
23  Penn.  St.  29  ;  "Wade  v.  Russell,  17  Geo.  to  be  that  she  must  have  it,  however  small 
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band  consents  to  make  a  suitable  settlement  upon  her ;  as  the 
court  of  chancery,  upon  the  bill  of  the  husband  for  the  money, 
would  refuse  to  order  payment  to  him,  unless  he  consented  to  a 
reasonable  settlement  out  of  it  upon  the  legatee,  (c?)  Nor  does 
the  court  confine  its  *  interposition  in  favor  of  the  wife,  and  com- 
pel a  provision  for  her,  against  those  persons  only  who  are  seek- 
ing to  obtain  her  property  by  the  assistance  of  the  court ;  but,  in 
extension  of  the  principle  of  those  cases  in  which  equity  used  to 


the  sum.  In  re  Cutler,  14  Beav.  220 ;  In 
re  Kincaid,  1  Drew.  326  (overruling  Toden 
V.  Finney,  4  Russ.  428).  The  court  will 
sometimes,  to  save  expense,  dispense  with 
the  rule  as  to  requiring  the  consent  in 
court  of  the  wife,  although  the  sum  is 
somewhat  above  200Z.  Eoberts  v.  CoUett, 
1  Sm.  &  G.  138. 

(d)  Browne  v.  Elton,  3  P.  Wms.  202 ; 
Lady  Elibank  v.  Montolieu,  5  Ves.  742,  in 
note.  [Glen  u.  Fisher,  6  John.  Ch.  33.] 
But  the  husband  is  entitled  to  the  interest 
of  his  wife's  property,  though  he  refuses 
to  make  a  settlement  on  her.  Sleech  v. 
Thorington,  2  "Ve^  sen.  562,  by  Sir 
Thomas  Clarke  M.  R.  See,  also,  Life 
Association  of  Scotland  v.  Siddal,  3  De  G., 
F.  &  J.  271.  As  to  how  much  of  the  sum 
bequeathed  should  be  settled  on  the  wife ; 
according  to  the  old  practice  and  in  ordi- 
nary cases,  where  there  was  no  misconduct, 
the  fund  used  to  be  divided  equally  between 
the  husband  (or  those  claiming  through 
him)  and  the  wife.  But  according  to  the 
modern  practice,  the  amount  to  be  settled 
is  discretionary,  and  depends  on  the  par- 
ticular circumstances  of  each  case.  In  re 
Suggitt's  Trusts,  L.  R.  3  Ch.  App.215.  See 
Spirett  V.  Willows,  L.  R.  4  Ch.  App.  407. 
And  though  the  rule  was,  in  Lord  Eldon's 
time,  that  the  whole  of  the  fund  could  not 
be  given  to  the  wife,  it  is  now  fully  estab- 
lished that  where  the  wife  is  deserted,  or  the 
husband  is  unable  to  maintain  her,  or  there 
are  other  special  circumstances  entitling 
the  wife  to  have  the  whole  fund  settled,  the 
court  has  the  power  to  order  such  a  settle- 
ment. Scott  V.  Spashett,  3  Mac.  &  G. 
599,  [(Am.  ed.)  note  (2)  and  cases  cited;] 
Dunkley  v.  Dunkley,  2  De  G.,  M.  &  G. 

[1415] 


390 ;  In  re  Kincaid,  1  Drew.  326 ;  Mar- 
shall V.  Fowler,  16  Beav.  249;  Walker  v. 
Drury,  17  Beav.  482 ;  Gent  v.  Harris,  10 
Hare,  383  ;  Francis  v.  Brooking,  16  Beav. 
347 ;  In  re  Erskine's  Trust,  1  Kay  &  J. 
302;  Koeber  u.  Sturgis,  22  Beav.  588; 
Squires  u.  Ashford,  23  Beav.  132 ;  Dun- 
combe  V.  Greenacre,  29  Beav.  578  ;  New- 
man V.  Wilson,  3t  Beav.  34 ;  Ward  v. 
Yates,  1  Dr.  &  Sm  80 ;  In  re  Welohman's 
Trusts,  1  Gifif.  31 ;  Smith  v.  Smith,  3 
GiflF.  121 ;  In  re  Groves,  lb.  575  ;  Barrow 
u.  Barrow,  5  De  G.,  M.  &  G.  782  ;  [Hav- 
iland«.  Bloom,  6  John.  Ch.  178,  180; 
Kenny  v.  Udall,  5  John.  Ch.  464;  Davis 
V.  Newton,  6  Met.  544.]  The  wife's  equity 
includes  all  unsettled  property  to  which 
she  is  entitled,  whether  it  be  vested  in  her 
in  interest  before  or  after  the  marriage. 
Vaughan  v.  Buck,  1  Sim.  N.  S.  284  ;  Bar- 
row V.  Barrow,  18  Beav.  529,  534.  The 
mere  fact  that  a  settlement  was  made  on 
the  marriage  of  part  of  her  property,  does 
not  entitle  the  husband  to  be  treated  as  a 
purchaser  of  the  residue.  lb.  But  in 
considering  the  question  of  the  wife's 
equity,  the  court  will  take  into  account, 
not  only  all  moneys  of  the  wife  previously 
received  by  the  husband,  but  also  all 
moneys  which  have  been  settled  on  the 
wife.  In  re  Erskine's  Trust,  1  Kay  &  J. 
302.  As  to  her  equity  in  respect  of  a  leg- 
acy given  to  her  and  her  husband  jointly, 
see  Atcheson  v.  Atcheson,  11  Beav.  48.5. 
It  may  be  observed  that  the  wife  has  no 
equity  to  a  settlement  against  her  own 
creditors,  for  it  is  plain  that  there  can  be 
no  equity  to  a  settlement  till  the  wife's 
debts  are  provided  for.  Barnard  v.  Ford, 
L.  E.  4  Ch.  App.  247. 
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restrain  the  husband  from  proceeding  in  the  ecclesiastical  court, 
because  that  jurisdiction  could  not  enforce  a  settlement  for  the 
wife,  will  entertain  a  bill  by  a  married  woman  against  an  executor 
or  administrator  and  the  husband,  praying  for  a  provision  out  of 
a  legacy  bequeathed  to  her,  or  out  of  a  share  of  an  intestate's 
estate,  to  whom  she  is  next  of  kin.  (e) 

But  if  the  wife  be  an  adulteress  living  apart  from  her  husband, 
a  court  of  equity  will  not  interfere  upon  her  application  for  a  set- 
tlement to  her  separate  use  out  of  a  legacy  given  to  her ;  neither  will 
it  order  the  legacy  to  be  paid  to  her  husband  ;  not  to  the  former, 
because  she  is  *  unworthy  of  the  court's  notice  or  interference  ; 
nor  to  the  latter,  because  he  does  not  maintain  her,  in  respect  of 
which  duty  the  law  only  gives  to  him  her  fortune.  (/)  It  may, 
however,  be  inferred  from  the  case  of  Ball  v.  Montgomery,  (^) 
that  though  the  court  may  not  make  a  settlement  on  the  wife  when 
living  in  adultery,  yet  that  it  will  secure  her  trust  property  for  the 
benefit  of  the  survivor,  or  of  the  children.  (A) 

Again,  where  no  criminality  attaches  to  the  wife,  but  while  she 
is  living  apart  from  her  husband,  under  a  deed  of  separation,  a 
legacy  is  given  to  her,  as  the  court  will  interpose  in  her  behalf 
for  a  provision,  and  the  husband  is  entitled  to  the  money  upon 
making  it,  the  executor  may  insist  upon  a  settlement  on  the  wife, 
as  a  condition  preceding  his  paying  the  legacy  to  the  husband,  (i) 
Accordingly,  in  a  modern  case,  (A;)  a  married  woman  who  had  left 

(e)  Lady  Elibank  v.  MontoHeu,  5  Ves.  husband,  being  his    administrator,  could 

737  ;  Toller,   321.     So  where  a  married  obtain  possession  of  it  at  law.     Smith  v. 

woman  was  entitled  under  a  will  to  a  leg-  Matthews,  2  De  G.,  F.  &  J.  139.    As  to 

acy  charged  on  land,  with  power  of  entry  the  origin  and  nature  of  the  wife's  equity 

and  receipt  of  the  rent  and  profits,  it  was  for    a  settlement,  see  the  judgment  of 

held  by  Lord  Campbell  C,  afiBrming  the  Turner  V.   C.  in  Osborn  v.  Morgan,  9 

decision  of  Romilly  M.  R.,  that  this  power  Hare,  432. 

did  not  deprive  the  legacy  of  its  equitable  (/)  Carr  &  Eastabroke,  4  Ves.  146 ;  I 

character,  so  as  to  enable  the  husband  to  Bop.  Husb.  &  "Wife,  375,  2d  ed. 

assign  it  free  from  the  wife's  equity  to  a  {g)  2  Ves.  jr.  191  ;    S.  C.  4  Bro.  C.  C. 

settlement,  but  that  the  court  would,  at  the  339  ;  1  Kop.  Husb.  &  Wife,  276,  2d  ed. 

suit  of  the  wife,  and  on  the  devisee  paying  (A)  The  court,  under  very  peculiar  cir- 

the  legacy  into  court,   restrain   the  hus-  cumstances,  ordered  the  whole  income  of  a 

band's  assignee  from  enforcing  the  legal  fund  in  court  belonging  to  a  wife  who  was 

remedies  for  the  recovery  of  the  legacy,  an  adulteress,  to  he  paid  to  her,  on  terms. 

Buncombe  v.  Greenacre,  28  Beav.  472 ;   2  In  re  Lewin's  Trust,  20  Beav  378. 

De  G.,  F.  &  J.  509.     So  a  settlement  of  (i)  March  v.  Head,  3  Atk.  720 ;  1  Hop. 

the  personal  estate  of  an  intestate  was  Leg.  773,  3d  ed. 

directed  in  favor  of  a  married  woman,  (k)  Eedes  v.  Eedes,  11   Sim.  569. 
who  was  his  sole  next  of  kin,  though  her 
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her  husband  and  was  living  separate  from  him,  but  not  in  a  state 
of  adultery,  was  held  to  be  entitled  to  a  settlement  out  of  a  sum 
of  stock  to  which  her  husband  had  become  entitled  in  her  right. 

However,  whether  the  husband  shall  make  any  provision,  before 
he  receives  the  legacy,  depends  solely  upon  the  wife,  who  may 
waive  her  right  by  appearing  in  court  and  consenting  to  his  receiv- 
ing it ;  (J)  even  though  the  clear  amount  *  payable  has  not  been 
ascertained.  («i)  Hence,  although  in  making  a  provision  for  the 
VFife,  the  court  always  includes  the  children  of  the  marriage,  (w) 
yet  the  wife's  title  to  a  settlement  is,  according  to  the  most  ap- 
proved opinions,  personal  to  her,  and  does  not  extend  to  her  chil- 
dren ;  (o)  so  that  if  she  be  entitled  to  her  legacy,  and  die,  leaving 
a  husband  and  children,  the  latter,  although  unprovided  for  by 
settlement,  can  claim  no  provision  out  of  the  legacy ;  (p)  and  if 
he  files  a  bill  to  recover  such  legacy,  his  children  cannot  oblige  him 
to  make  a  provision  for  them  out  of  it.  (g')  Where  indeed  there 
is  a  decree  for  a  settlement  on  the  wife,  the  children  are  entitled 
to  the  benefit  of  it,  although  the  wife  may  have  died  before  any 
proposal  for  a  settlement  was  carried  into  the  master's  office,  (r) 
Nevertheless,  if  the  wife,  after  the  institution  of  the  suit,  to  which 
she  is  a  party  defendant,  for  administering  the  estate  out  of  which 

(I)  Willats  V.  Cay,  2  Atlc.  67  ;  Milner  Sm.  466  ;  Craxton  v.  May,  L.  R.  9  Eq. 

V.  Colmer,   2   P.  Wms.   641 ;   Parsons  v.  Cas.  404. 

Dunne,  2  Ves.  sen.  60.      See  ante,  1413,  (o)    Winch   v.  Brutton,   14   Sim.  379. 

1414,   note  (c).    But   in  cases  where  the  See   stat.  20  &  21  Vict.  c.  57,  enabling   a 

wife  consents  that  her  husband  shall  have  wife,  after  December  31,  1857,  to  release 

her  property,  the  court  requires  a  proper  and  extinguish  her  right  of  equity  to  a 

affidavit  by  the  husband  and  wife,  that  no  settlement. 

previous  settlement  has  been  made  of  it.  ( ;;)  See  Ranking  v.  Barnard,  5  Madd. 

Minet  v.  Hyde,  2  Bro.  C.  C.  663 ;  Binford  33. 

V.  Bawden,  2  Ves.  jr.  38.  And  if  a  woman,  (g )  Scriven  v.  Tapley,  Ambl.  509 ;  Mur- 
who  is,  or  has  been,  married,  is  entitled  to  ray  v.  Lord  Elibank,  10  Ves.  84  ;  1  Rop. 
a  legacy,  the  court  expects  a  similar  affi-  Hnsb.  &  Wife,  264,  2d  ed.  See  Lovett  v. 
davit,  before  it  will  direct  payment  to  her.  Lovett,  Johns.  118. 
Hugh  V.  Ryley,  2  Cox,  157.  (r)  Rowe  v.  Jackson,  2  Dick.  604  ;  Een- 
(m)  Packer  v.  Packer,  1  Coll.  92.  ner  v.  Taylor,  1  Sim.  171 ;  Groves  v.  Per- 
(n)  See  Groves  v.  Clarke,  1  Keen,  140.  kins,  6  Sim.  584 ;  De  la  Garde  v.  Lem- 
If  there  are  no  special  circumstances,  the  priere,  6  Beav.  343,  345,  per  Lord  Lang- 
court  provides  for  wife  for  life  out  of  the  dale.  And  it  will  make  no  difference,  that 
fund,  and  afterwards  gives  it  to  the  issue,  by  the  form  of  the  decree,  made  without 
if  any ;  if  none,  and  the  wife  survives,  to  discussion,  the  settlement  to  be  made  is  a 
her  absolutely,  or  if  the  husband  survive,  settlement  on  the  wife  alone,  and  not  on 
to  him.  Carter  v.  Taggart,  1  De  G.,  M.  the  wife  and  her  children.  Groves  v. 
&  G.  286  ;   Bagster  v.  Winter,  5  De  G.  &  Clarke,  1  Keen,  132. 
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the  legacy  is  to  be  paid,  appears  in  court,  and  consents  that  her 
husband  shall  have  the  fund  wholly  and  absolutely,  it  will  be  so 
ordered,  and  the  children  will  be  deprived  of  any  provision  *  out 
of  it.  (s)  Hence  it  appears  to  follow,  that  the  wife's  equity  does 
not  attach,  for  the  benefit  of  her  children,  upon  the  mere  filing  of 
the  bill,  (f)  But  in  Lloyd  v.  Mason,  (m)  where  the  wife  appeared 
by  her  counsel  at  the  hearing  of  the  cause  and  claimed  her  equity, 
and  the  legacy  was  directed  to  be  carried  to  the  separate  account 
of  the  husband  and  wife ;  and,  the  husband  being  a  bankrupt,  and 
his  assignee  having  sold  his  interest  in  the  legacy,  the  solicitors 
for  the  purchaser  and  for  the  wife  agreed  to  refer  the  claim  of 
the  wife  to  their  counsel,  who  determined  that  she  was  entitled  to 
a  settlement,  subject  to  the  costs ;  but  before  any  further  steps 
were  taken,  she  died,  leaving  children  ;  it  was  held  by  Sir  J.  Wig- 
ram  V.  C.  that  the  husband  and  those  claiming  through  him  were, 
after  the  steps  which  had  been  taken,  bound  to  allow  a  settlement 
of  part  of  the  fund  on  the  wife  and  children,  and  that  on  her 
death  the  children  were  entitled  to  the  portion  which  would  have 
been  settled.  And  his  honor  observed,  that  the  question  whether 
the  children  could,  after  the  death  of  their  mother,  insist  on  her 
equity,  depended,  not  on  the  question  whether  she  was  bound, 
but  whether  her  husband  was.  That  there  might  be  a  case  in 
which  she  was  not  absolutely  bound,  but  in  which,  as  against  the 
husband,  the  children  were  entitled ;  and  that,  if  he  was  bound, 
the  children  were  certainly  entitled. 

The  equity  of  the  wife  to  oblige  her  husband  to  make  a  *  suita- 
able  provision  for  herself  and  children,  in  consideration  of  her  for- 
tune, is  obligatory  upon  all  persons  claiming  generally  from  or 
under  him,  as  executor,  assignees  in  bankruptcy  or  insolvency,  or 
assignees  by  deed  in  trust  to  pay  debts.  So  that  if  the  husband 
becomes  a  bankrupt,  or  takes  advantage  of  the  insolvent  acts,  or 

(s)  Murray  v.  Lord  Elibank,   10  Ves.  husband's  assignees,  to  the  extent  of  one 

88,  90;  S.  C.  13  Ves.  6;  Lloyd  v.  Wil-  half  of   the  fund,  Lord  Langdale  M.  E. 

liams,  1  Madd.  466 ;  Fenner  v.  Taylor,  1  held  that  she  could  not  afterwards  waive 

Sim.  171 ;  Baker  v.  Bayldon,  8  Hare,  210.  the  making  of  the  settlement  so  as  to  de- 

Secus,  where  there  is  an  agreement  by  the  feat  the  rights  of  her  children.    Whittem 

husband  for  a  settlement;  1  Sim.  169;  or  v.  Sawyer,  1  Beav.  593. 

where  the  interest  is  reversionary,  in  part  (t)  De  la  Garde  i;.  Lempriere,  6  Beav. 

vested  and  in  part  contingent.    Wade  v.  344,   overruling   Steinmetz  v,  Halthin,  1 

Saunders,  1  Turn.  &  E.  306.     See  ante,  Glyn  &  Jam.  64 ;    "Wallace  v.  Auldjo,  1 

856,  note  (m).    Where  a  wife  established  De  G.,  J.  &  S.  643. 

her  right  to  a.  settlement,  as  against  her  (u)  5  Hare,  149. 
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assigns  Ms  property  to  trustees  for  the  benefit  of  his  creditors, 
including  the  interest  of  his  wife,  the  assignees  will  be  obliged  to 
make  provision  for  her  and  children,  before  they  are  permitted  to 
receive  it,  whether  the  legacy  be  absolute  or  for  life  only ;  (ti)  or 
the  court,  in  its  discretion,  may  order  the  whole  of  the  fund  to  be 
settled,  (x) 

It  must  here  be  remarked,  that  an  executor  may  pay  a  wife's 
legacy  to  her  husband,  which  will  defeat  her  right  to  a  settlement  ; 
but  if  there  be  a  suit  pending,  the  executor  cannot  make  the  pay- 
ment, because  his  office  is  suspended,  (y)  But  he  is  always  justi- 
fied in  refusing  to  pay  over  the  wife's  fund  to  the  husband,  even 
at  her  request,  and  insisting  on  giving  her  an  opportunity  of  as- 
serting her  equity  to  a  settlement,  (s) 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the  law  of 
which  her  husband  would  be  entitled  to  receive  the  whole  of  her 
property,  without  making  any  provision  for  *her,  the  court  will 
dispense  with  her  consent,  and  order  the  fund  to  be  paid  to  her 
husband,  without  requiring  any  settlement,  (a) 

It  may  be  observed  in  conclusion,  that  when  a  bequest  is  made 
Where  the  ^^  ^^  Separate  use  of  a  married  woman,  as  where  it  is 
toth^^'e"  gi'^611  "  for  her  own  use  and  at  her  own  disposal," (V) 
arate  use  she  alone  can  give  a  good  discharge  for  it.  Her  husband 
has  no  interest  in  the  fund.  And  she  may  sue  for  it  by 
her  next  friend,  (c) 


(v)  Carr  v.  Taylor,  10  Ves.  574 ;  Beres-  sufficient  to  exclude  the  wife's  equity,  see 

ford  V.   Hobson,  1  Madd.  362 ;  Green  a.  Ex  parte  Norton,  8  De  G.,  M.  &  G.  258 

Otte,  1  Sim.  &  Stu.  250  ;  Ex  parte  OTer-  AUday  v.  Fletcher,  I  De  G.  &  J.  82. 

rail,  1  Glyn  &  Jam.  347 ;  1  Eop.  Leg.  774,  (y)    Murray  v.  Elibank,  10  Ves.  90 

3d  ed. ;    Wilkinson  v.  Charlesworth,   10  Doswell  v.  Earle,  12  "Ves.  473.     See,  also, 

Beav.  324.  Macaulay  v.   Phillips,  4  Ves.  18  ;   Atche- 

(x)  2  De  G.,  M.  &  G.  390 ;  1  Drew.  326  ;  son  v.  Atcheson,  1 1  Beav.  485. 
16  Beav.  249;  17  Beav.  482;  10  Hare,  (z)  Re  Swan,  2  Hemra.  &  M.  34. 
383  ;  19  Beav.  347 ;  ante,  1414,  note  (d).  (a)  Sawer  v.  Shute,  1  Anst.  63  ;  Camp- 
So  the  wife's  equity  will  prevail  against  a  bell  v.  French,  3  Ves.  323  ;  1  Eop.  Husb. 
purchaser  from  the  husband  for  a  valuable  &  Wife,  265,  2d  ed. ;  S.  P.,  where  the  bus- 
consideration  if  she  takes  an  absolute  in-  band  and  wife  are  domiciled  in  Scotland, 
terest  in  the  fund,  Scott  v.  Spashett,  3  McCormick  v.  Garnett,  5  De  G.,  M.  &  G. 
Mac.  &  G.  599.     Secus,  if  she  has  only  a  278. 

life  interest.    Tiddw.  Lifter,  10  Hare,  141 ;  {b)  See  ante,  760.    See,  also.  In  re  Tar- 
In  re  Duffy's  Trust,  28  Beav.  386.     See,  sey's  Trust,  L.  E.  1  Eq.  561. 
also.  Life  Association  of  Scotland  v.  Sid-  (c)  See  Prichard  u.  Ames,  1  Turn.  & 
dall,  3  De  G.,  F.  &  J.  271.    As  to  what  R.  222. 
amounts  to  a  reduction  into  possession 
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A  difficulty  may  occur  with  respect  to  the  payment  of  legacies, 
in  cases  where  a  legacy  is  given  to  a  legatee  who  has  Where  the 
been  abroad,  and  not  heard  of  for  a  long  time.  abroad. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight  years, 
and  not  heard  of  for  twenty-seven,  the  court  presumed  him  to  be 
dead.  (cZ)  And  the  same  was  done  in  a  subsequent  case,  (e) 
after  an  absence,  without  any  tidings,  of  sixteen  years. 

But  in  some  cases  the  court  has  required  that  the  parties  enti- 
tled to  the  legacies  in  the  event  of  the  death  of  the  legatees  should 
give  security  to  refund,  in  case  the  legatee  should  return.  (/) 

However,  the  executor  may  avoid  all  responsibility,  by  pursu- 
ing the  provisions  of  the  stat.  36  Geo.  3,  c.  52,  s.  32,  (^)  which 
authorizes  the  executor  or  administrator  to  pay  legacies,  given  to 
persons  abroad,  into  the  bank,  with  the  privity  *  of  the  accountant 
general,  as  in  cases  of  legacies  given  to  infants. 

An  executor  who  receives  notice   that  a  legatee  has  charged 
his  legacy  is  bound  to  withhold  all  further  payment  to    where 
him ;   and  the  executor  can   create  no  new  charges  or   beiiTas?^^ 
rights  of  set-ofE  after  that  time.  (A)  ^'g°«<^- 

There  has  already  (i)  been  occasion  to  consider  the  question, 
whether,  in  case  a  legatee  be  a  bankrupt,  the  legacy  Where  the 
ought  or  ought  not  to  be  paid  to  his  assignees.  bankrupt. 

Where  a  man  was  convicted  of  felony,  and  sentenced  to  trans- 
portation, not  only  the  personal  property  which  belonged  where  the 
to  him  at  the  time  of  conviction,  but  also  that  which  cq^vTc"^  * 
accrued  due  to  him  afterwards,  during  the  term  of  trans-  *^'""- 
portation,  such  as  a  legacy  bequeathed  to  him,  or  a  share  of  a 
residue  devolving  on  him  during  that  period,  was  forfeited  to  the 

(d)  Dixon  v.  Dixon,  3  Bro.  C.  C.  510.  (A)  Stephens  v.  Venables,  30  Beav.  625. 

See,  also,  In  the  Goods  of  Hatton,  I  Curt.  [An  assignment  of  a  legacy,  before  grant 

595;  In  re  Lewis's  Trust,  L.  K.  II  Eq.  of  administration,  becomes  perfect  against 

Cas.  236.     See  a«te,  318,  319,  note  (s).  all   the  world    by    administration    subse- 

(c)  Mainwaring  v.  Baxter,  5  Ves.  458.  quently  granted,  and  relates  back  to  the 

(/)   Norris  v.  Norris,  Finch  R.  419;  death  of  the  testator.     Cecil  c.  Rose,  17 

Bailey  v.  Hammond,  7  Ves.  590 ;  Dowley  Md.  92.] 

V.  Winfield,  14  Sim.  277  ;  Cuthbert  v.  Pur-  (i)  Ante,  1052,  and  note  (c),  1266,  and 

rier,  2  Phill.  C.  C.  199.  note  ((). 


(g)  See  ante,  1407. 
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crown,  (y)  But  where  the  legacy  was  contingent  and  did  not 
vest  till  after  the  expiration  of  that  period,  in  cases  not  capital, 
or  until  after  a  pardon  had  taken  effect,  the  convict  himself  was 
held  to  be  entitled  to  it.  (k') 

Where  a  legatee  of  a  share  of  residue  less  than  201.  has  died 
Where  a  and  has  no  legal  personal  representative,  the  court  will 
u^er'20/.,  distribute  such  sum  amongst  the  next  of  kin  of  such  re- 
feratM  is  siduary  *  legatee,  without  requiring  administration  to  be 
dead-  taken  out.  (I) 

It  frequently  happens  that  a  power  is  given  to  trustees  or  ex- 
Iliasory  ecutors,  to  appoint  a  certain  sum  of  money,  for  example, 
ments:  10,000?.,  to  several  objects,  in  such  manner  that  none  of 
the  objects  can  be  excluded  by  the  donee  of  the  poWer  from  a 
share  of  such  property ;  as  "  to  all  and  every  the  child  or  chil- 
dren "  of  the  testator,  or  of  any  other  person.  In  such  a  case,  it 
will  be  a  good  legal  execution  of  the  power,  if  the  greater  part  of 
the  fund  be  given  to  one  of  the  children,  and  the  residue,  how- 
ever small,  for  example,  five  shillings,  be  distributed  among  the 
rest.  (?i)     But  courts  of  equity  at  a  very  early  period  assumed, 

(j)  Roberts  v.  Walker,  I  Euss.  &  My.  brothers  and  sister,  as  he  mghtfrom  time 
752 ;  Combs  v.  King's  Proctor,  Eobert.  to  time  judge  the  testatrix  would  have 
2556.  Where  the  legatee  of  a  promissory  done  if  she  could  have  foreseen  the  cir- 
note  is  a  convict,  the  executor  must  still  cumstances,  and  expressing  entire  con- 
put  it  in  suit,  and  will  be  a  trustee  for  the  fidence  in  the  discretion  of  the  trustee,  it 
crown  of  the  proceeds.  Bishop  v.  Curtis,  was  held  that  a  trust  was  not  created  for 
18  Q.  B.  878.  But  see  stat.  32  &  33  Vict,  the  benefit  of  each  brother  and  sister 
c.  23.  equally,    but    that    the  fund  was    to  be 

(i)  Stokes  B.Holden,  1  Keen,  145.    See,  applied   for   the  benefit    and  comfort  of 

also,  Barnett  u.  Blake,  2  Dr.  &  Sm.  117;  the   beneficiaries,   at  such  times,  and  in 

Gough  (/.  Davies,  2  Kay  &  J.  623  ;  In  re  such  proportions,  as    the   trustee,   in  the 

Thompson's  Trusts,  22  Beav.   506.     It  exercise   of    a  sound  discretion,  and   in 

should  seem  that  endurance  of  the  punish-  view  of    their    respective  needs,   should 

ment  of  penal  servitude  would,  under  the  judge  best  to   accord  with   the  purposes 

Stat.  9  Geo.  4,  t.  32,  a.  3,  have  the  same  of  the  donor.    The  income  of  the    fund 

eifect  as  endurance  of  the  punishment  of  for    one    year,  being    about    $240,  was 

transportation  had  in  cases  not  punishable  expended  by  applying  to  the  use  of  one 

with  death.  brother  $100,  to  another,  $111.51,  to  the 

(Z)  Hinings  v.  Hinings,  2  Hemm.  &  M.  other,  nothing,  and  to  the  sister,  who  was 

32.  wholly    destitute  and  in   the  almshouse 

(Zi)  [Where  a  will  gave  to  a  trustee  the  and  also  non  compos,  $24.56 ;   and  here- 

residuo  of  testatrix's  estate,  with  directions  upon  it  was   held  that  in  regard  to  the 

to  dispose  of  it  for  the  benefit  of  her  sister  there  was  no  such  abuse  of  the  trus- 
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in  such  cases,  the  power  of  controlling  appointments,  which  were 
merely  illusory.  And  the  difficulty  of  ascertaining  what  propor- 
tion shall,  in  every  particular  case,  be  considered  illusory,  has 
given  rise  to  much  litigation,  and  a  great  variety  of  decisions ;  so 
that  eminent  judges  have  taken  occasion  to  lament  that  equity 
had  not  followed  the  rule  of  law.  (m) 

But  now,  by  the  statute  11  Geo.  4,  and  1  W.  4,  c.  46,  it  is  en- 
acted, "that  no  appointment,  which  from  and  after  the   ilG. 4, and 
passing  of  this  act   shall  be  made   in   exercise   of  any    43.  Yaiid 
power  or  authority  to  appoint  any  property,  real  or  per-   '^"^  ^eiri's 
sonal,  amongst  several  objects,   shall  be  invalid  or  im-   at  law. 
peached  in  equity,  on  the  ground  that  an  unsubstantial,  illusory, 
or  nominal  share  only  shall  be  thereby  appointed  to  or  left  unap- 
pointed  to  devolve  upon  any  one  or  more  of  the  objects  of  such 
power ;  but  that  every  such  appointment  shall  be  valid  and  effect- 
ual in  equity  as  well  as  at  law,  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereunder,  or  in  default  of  such  ap- 
pointment, take  more  than  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  subjected  to  such  power." 

*  When  there  appears  to  be  a  general  intention  in  favor  of  a 
class,  and  a  particular  intention  in  favor  of  individuals  Effect  of  a 
of  the  class  to  be  selected  by  another  person,  and  the   fo^eof  a 
particular  intention  fails  from  the  selection  not  being   class  ao- 

^  °    cording  to 

made,  the  court  will  carry  into  effect  the  general  in  ten-   appoint- 
tion  in  favor  of  the  class,  (n)     Accordingly  a  gift  to  the   where  no 
testator's  three  sisters,  or  their  children,  as  his  mother   mratTs 
should,  by  deed  of  will,  appoint,  was  held  to  be  a  gift,   ™^'^^' 
in  default  of  appointment,  to  the  whole  class  of  the  daughters 
and  the  children  equally.  (V) 

tee's  discretion  as  to  require  the  interfer-        (n)  Burrough  v.  Philcox,  5  My.  &  Cr. 
ence  of  the  court.    Portsmouth  o.  Shack-    92,  per  Lord  Cottenham. 
ford,  46  N.  H.  423.     See  ante,  1117.]  (0)    Penny  v.  Turner,  2  Phill.   C.   C. 

(m)  Kemp  v.  Kemp,  5  Ves.  862.  493.     See  ante,  1115. 
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SECTION   VI. 
Of  Interest  upon  Legacies. 

Specific  legacies  are  considered  as  separated  from  the  general 
Produce  of,  estate,  and  appropriated  at  the  time  of  the  testator's 
on'"pecffic  death;  and  consequently,  from  that  period,  whatever 
legacies:  produce  accrues  upon  them,  and  nothing  more  or  less, 
belongs  to  the  legatee.  (^)  Therefore,  where  there  is  a  specific 
legacy  of  stock,  the  dividends  belong  to  the  legatee  from  the  death 
of  the  testator,  (g')  And  it  is  immaterial  whether  the  enjoyment 
of  the  principal  is  postponed  by  the  testator  or  not.  (r) 

Accordingly,  it  should  seem  that  the  specific  legatees  of  cows, 
mares,  or  ewes,  are  entitled  to  the  brood  fallen  between  the  death 
of  the  testator  and  the  assent  of  the  executor  to  the  legacy ;  so 
also,  as  to  the  wool  of  sheep  shorn,  &c.  (s) 

Generally  legacies  in  their  nature  carry  interest;  (f)  and,  as 
on  general  *  in  the  case  of  all  other  claims  with  that  incident,  the 
legacies:  interest  is  to  be  computed  from  the  time  at  which  the 
principal  is  actually  due  and  payable,  (i^) 


(p)  Sleech  v.  Thorington,  2  Ves.  sen. 
563;  [Beal  v.  Grafton,  5  Geo.  301  ;  Story 
J.  in  Sullivan  v.  Winthrop,  1  Sumner,  12 ; 
Evans  v.  Inglehart,  6  Gill  &  J.  171 ;  Jones 
V.  Ward,  10  Yerger,  160.  In  Loring  v. 
Woodward,  41  N.  H.  391,394,  Bell  C.  J. 
said :  "  In  the  case  of  a  specific  legacy,  that 
is,  a  legacy  of  any  specific  article  or  thing, 
the  income,  profits,  or  produce  of  the  article, 
after  the  decease  of  the  testator,  goes  to 
the  legatee  without  regard  to  the  time  at 
which  the  article  is  to  be  delivered  to  the 
legatee."  Izenhart  v.  Brown,  2  Edw.  Ch. 
341.  Parol  evidence  is  not  admissible  to 
show  the  intention  of  the  testator,  as  to 
the  income  of  a  specific  legacy  where  the 
will  is  silent.  Loring  v.  Woodward,  41 
N.  H.  391.] 

{q)  Barrington  v.  Tristram,  6  Ves.  345 ; 
Bristow  V.  Bristow,  5  Beav.  289  ;  Clive  v. 
Clive,  Kay,  600 ;  [Cogswell  v.  Cogswell, 
2  Edw.  Ch.  231 ;  Clarksonsj.  Clarkson,  18 
Barb.  646.] 

(r)  2  Hop/ Leg.  227,  3d  ed.    Where  a 
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legacy  is  charged  upon  real  property,  and 
no  day  of  payment  is  mentioned  in  the 
will,  interest  will  be  given  from  the  testa- 
tor's death.  Maxwell  v.  Wettenhall,  2  P. 
Wms.  26 ;  Stonehouse  v.  Evelyn,  3  P. 
Wms.  2,54 ;  Spurway  v.  Glynn,  9  Ves. 
483. 

(s)  Wentw.  Off.  Ex.  445,  14th  ed. 

(t)  A  legacy  of  501.  for  a  ring,  is  not 
specific  (see  an(e,  1161);  and  therefore 
carries  interest  with  other  pecuniary  leg- 
acies. Apreece  v.  Apreece,  1  Ves.  &  B. 
364. 

(«i)  [Smithy.  Field,  6 Dana,  361 ;  Rotch 
V.  Emerson,  105  Mass.  431 ;  Stephenson  v. 
Axson,  1  Bailey  Ch.  274.  Where  land  is 
devised,  charged  with  the  payment  of  » 
legacy,  and  the  devisee  accepts  of  the  de- 
vise, he  is  not  only  personally  and  abso- 
lutely liable  for  the  legacy ;  post,  1931,  note 
(fci);  Kelsey  v.  Western,  2  N.  Y.  500; 
but  he  is  also  liable  to  pay  interest  on  the 
legacy  from  the  time  it  was  payable,  though 
payment  was  not  demanded  by  the  legatee. 
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If  a  legacy  be  brought  into  court,  and  the  legatee  has  notice  of 
it,  so  that  it  is  his  fault  not  to  pray  to  have  the  money,  or  that 
the  money  should  be  put  out,  the  legatee,  in  such  case,  shall  lose 
the  interest  from  the  time  the  money  was  brought  into  court. 
But  if  the  money  was  put  out,  the  legatee  shall  have  the  interest 
which  the  money  put  out  bythe  court  yielded,  (u) 

In  the  further  consideration  of  the  doctrine  of  allowing  interest 
on  general  legacies,  the  subject  may  be  regarded :  First,  in  cases 
where  the  testator  has  not  fixed  any  time  of  payment.  Secondly, 
in  cases  where  the  time  of  payment  is  named  by  him. 

1st.  When  no  time  of  payment  is  fixed.  The  executor  is  by 
law  allowed  one  year  from  the  testator's  death  to  ascer- 
tain and  settle  his  affairs  ;  at  the  end  of  which  time  the 
court,  for  the  sake  of  general  convenience,  presumes  the 
personal  estate  to  have  been  reduced  into  possession. 
Upon  that  ground,  interest  is  payable  from  that  time  unless  some 
other  period  is  fixed  by  the  will,  (v)  Nor  will  interest  be  payable 
from  an  earlier  date,  although  there  is  a  direction  in  the  will  to 
pay  the  legacy  "  as  soon  as  possible."  (w)  If,  indeed,  the  legacy 
is  decreed  to  be  a  satisfaction  of  a  debt,  the  court  always  allows 
interest  from  the  death  of  the  testator,  (a;)     A  further  exception 


1st.  Where 
the  testator 
has  fixed 
no  time  for 
payment : 


Glen  V.  Fisher,  6  John.  Ch.  33 ;  Birdsall 
V.  Hewlett,  1  Paige,  32 ;  Tole  v.  Hardy,  6 
Cowen,  333.] 

(m)  Maxwell  v.  Wettenhall,  2  P.  Wms. 
27. 

{v)  "Wood  V.  Penoyre,  13  Ves.  333,  334. 
See,  also,  Gibson  v.  Bott,  7  Ves.  96; 
[Hoaglaud  v.  Schenck,  1  Harr.  (N.  J.) 
370 ;  Martin  v.  Martin,  6  Watts,  67 ;  Da- 
■vis  V.  Swan,  4  Mass.  208 ;  Birdsall  v.  Hew- 
lett, 1  Paige,  32  ;  Eyrew.  Gelding,  5  Binn. 
475 ;  Downing  v.  Bain,  24  Geo.  372 ;  Sulli- 
van V.  Winthrop,  I  Sumner,  1 ;  Bradner 
V.  Faulkner,  1 2  N.  Y.  474 ;  Glen  v.  Fisher, 
6  John.  Ch.  33  ;  Campbell  v.  Cowdry,  31 
How.  Pr.  172;  Loring  w.  Woodward,  41 
N.  H.  391,  393  ;  Botch  v.  Emerson,  105 
Mass.  431 ;  Huston's  Appeal,  9  Watts, 
473,  475,  477 ;  Graybill  v.  Warren,  4  Geo. 
528;  Beal  v.  Crafton,  5  Geo.  301,311; 
Hallett  V.  Allen,  13  Ala.  555 ;  Grain  v. 
Barnes,  1  Md.  Ch.  151 ;  Hitch  v.  Davis,  3 
Md.  Ch.  266;  Derby  o.  Derby,  4  R.  I. 
414;  Mills  V.  Mills,  3  Head  (Tenn.),  705  ; 


Hammond  v.  Hammond,  2  Bland,  306; 
Booth  V.  Ammerman,  4  Bradf.  Sur.  129 ; 
Sparks  v.  Weedon,  21  Md.  156  ;  Brownlee 
V.  Steel,  1  Miss.  179.]  This  rule  applies 
to  legacies  under  a  feme  covert's  will  made 
in  exercise  of  a  power  of  appointment. 
Tathamu.  Drummond,  2Hemm.  &M.  262. 
See  General  Orders,  order  XLII.  rule 
11. 

(w)  Webster  v.  Hale,  8  Ves.  410,  413  ; 
Benson  v.  Maude,  6  Madd.  1 5  ;  [Hoagland 
u.  Schenck,  1  Harr.  (N.J.)  370;  Sullivan 
V.  Winthrop,  1  Sumner,  11.  Or  that  the 
legacy  should  be  paid  with  interest.  Law- 
rence V.  Embree,  4  Bradf.  Sur.  364.  See 
Booth  V.  Ammerman,  4  Bradf.  Sur.  129. 
For  a  case  where  interest  was  held  allow- 
able from  the  death  of  the  testator,  be- 
cause it  was  payable  out  of  a  productive 
fund,  see  Ingraham  u.  Postell,  1  McCord 
Ch.  94,  99.  See,  however,  contra,  Dutch 
Church  V.  Ackerraan,  Saxton  (N.  J.),  40  ; 
Hilyard's  Estate,  5  Watts  &  S.  30,  31.] 

{x)  Clarke  v.   Sewell,  3  Atk.  99.     So 
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to  the  rule  exists  in  the  case  *  of  a  legacy  given  to  a  child  by  a 
parent,  or  one  in  loco  parentis,  («/)  whether  by  way  of  portion  or 
not ;  in  which  instance  the  court  will  give  interest  from  the  death, 
to  create  a  provision  for  its  maintenance,  (s)    So,  where  a  testator 


where  the  testator  charged  his  real  estate 
by  win  with  the  simple  contract  debts  of 
another  person,  he  was  considered  as  hav- 
ing adopted  those  debts  as  his  own,  and 
the  creditors,  as  legatees,  were  held  en- 
titled to  interest  from  his  death.  Shirt  o. 
Westby,  16  Ves.  393.  But  see,  also, 
Askew  V.  Thompson,  4  Kay  &  J.  620. 

(y)  Wilson  o.  Maddison,  2  Y.  &  Coll. 
C.  C.  372 ;  [Matter  of  Williams,  12  N.  Y. 
Leg.  Obs.  179;  Sullivan  v.  Winthrop,  1 
Sumner,  1, 14;  Seibert's  Appeal,  19  Penn. 
St.  49.] 

(«)  Beckford  v.  Tobin,  1  Ves.  sen.  310  ; 
Crickett  v.  Dolby,  3  Ves.  13  ;  In  re  Rich- 
ards, L.  K.  8  Eq.  Cas.  119.  See  post, 
1427  ;  [post,  1429,  and  note  (y) ;  Sullivan 
V.  Winthrop,  1  Sumner,  1,  13,  14 ;  Miles 
V.  Wister,  5  Binney,  477,  479 ;  MagofSn 
0.  Patton,  4  Rawle,  113,  119;  Allen  t. 
Croslaud,  2  Rich.  Eq.  68  ;  King  v.  Talbot, 
40  N.  Y.  76 ;  Lupton  v.  Lupton,  2  John. 
Ch.  614 ;  Burtis  v.  Dodge,  1  Barb.  Ch. 
77 ;  Loring  v.  Woodward,  41  N.  H.  393  ; 
McWilliams  v.  Falcon,  6  Jones  Eq.  235. 
But  the  same  favor  is  not  extended  to  a  nat- 
ural child,  nor  to  a  niece ;  Story  J.  in  Sul- 
livan V.  Winthrop,  1  Sumner,  14 ;  nor  to 
a  god-daughter.  Page's  Appeal,  71  Penn. 
St.  402.  And  it  does  not  apply  in  the  case 
of  a  child,  if  other  provision  is  made  for  it 
in  the  will.  Williamson  v.  Williamson,  6 
Paige,  299;  Story  J.  in  Sullivan  v.  Win- 
throp, 1  Sumner,  13,  14.  Nor  ordinarily 
in  case  of  the  widow  of  the  testator.  Mar- 
tin 1).  Martin,  6  Watts,  67,  68 ;  Gill's  Ap- 
peal, 2  Penn.  St.  221  ;  Story  J.  in  Sulli- 
van V.  Winthrop,  1  Sumner,  14.  But  the 
widow,  to  whom  a  legacy  is  given  in  lieu 
of  dower,  is  entitled  to  receive  interest 
thereon  from  the  death  of  the  testator,  if 
he  has  provided  no  other  means  for  her 
support  during  the  first  year  after  his 
death.  Pollard  v.  Pollard,  1  Allen,  490 ; 
Williamson  v.  Williamson,  6  Paige,  298, 
305;  Towle  v.  Swasey,   106  Mass.   100, 
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106  ;  Pollock  u.  Learned,  102  Mass.  49  ; 
Hepburn  v.  Hepburn,  2  Bradf.  Sur.  74 ; 
Parkinson  v.  Parkinson,  2  Bradf.  Sur. 
77;  Seymour  v.  Butler,  3  Bradf.  Sur. 
193.  But  see,  contra,  Dutch  Church  v. 
Aclcerman,  Saxton  (N.  J.),  40, 43  ;  Spang- 
ler's  Estate,  9  Watts  &  S.  135,  141.  In- 
terest was  allowed  the  widow  upon  be- 
quest to  her,  from  the  death  of  testator, 
on  construction  of  the  will  and  codicil,  in 
Lamb  ir.  Lamb,  II  Pick.  371.  See  Roof 
V.  Fountain,  20  Barb.  527.  Where  the  tes- 
tator bequeathed  to  his  wife  a  certain  sum 
per  day,  payable  weekly,  monthly,  or  quar- 
terly, to  be  in  lien  of  dower,  and  she  died 
within  a  year  from  his  death,  it  was  held 
that  her  administrator  was  entitled  to  re- 
cover interest  from  the  expiration  of  the 
year,  upon  the  amount  due  her  at  her  de- 
cease. Kent  V.  Dunham,  106  Mass.  586. 
It  has  been  held  that  the  exception  stated 
in  the  text  does  not  extend  to  a  legacy 
bequeathed  to  a  grandchild.  See  Lupton 
V.  Lupton,  2  John.  Ch.  614,  628  ;  Huston's 
case,  9  Watts,  476  ;  Van  Bramer  «.  Hoff- 
man, 2  John.  Cas.  200 ;  Walker  v.  Walk- 
er, 17  Ala.  396.  But  a  contrary  doctrine 
was  strongly  maintained  by  the  court  in 
Seibert's  Appeal,  19  Penn.  St.  49,  55,  56  ; 
and  was  held  in  Bowman's  Appeal,  34 
Penn.  St.  19,  23,  where  it  was  said,  in  pur- 
suance of  the  suggestions  in  Seibert's  Ap- 
peal, supra,  that,  where  the  bequest  is  to  a 
grandchild  whose  parent  is  deceased,  .the 
testator,  the  grandfather,  is  to  be  presumed 
to  act  in  loco  parentis,  and  the  same  rule, 
as  to  maintenance,  is  to  obtain  as  in  case 
of  a  bequest  by  a  father.  See  Chisolm  v. 
Chisolm,  4  Rich.  Eq.  266,  270.  But  the 
point  was  further  considered  in  Leech's 
Appeal,  44  Penn.  St.  140,  and  interest  on 
a  legacy  not  due  was  refused  to  a  grand- 
child whose  father  was  living,  and  it  did 
not  appear  that  the  grandchild  needed  the 
interest  for  her  maintenance.  And  In 
Kerrt).  Hosier,  62  Penn.  St.  183, 188.  See, 
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bequeaths  a  sura  of  money  to  an  infant,  and  directs  that  his 
maintenance  shall  be  paid  out  of  the  interest  of  that  sum,  the 
payment  of  interest  will  be  allowed  from  the  death,  and  not  be 
postponed  till  the  end  of  one  year  after,  (a)  In  Lowndes  v. 
Lowndes,  (6)  the  court  of  exchequer  decided  that  illegitimate 
children  are  not  within  the  general  exception  of  a  legacy  given  by 
a  parent  to  a  child,  (c)  But  in  Newman  v.  Bateson,  (^d)  where 
a  legacy  was  given  to  a  natural  daughter  of  the  testator,  with 
directions  that  so  much  of  the  interest  should  be  applied  in  her 
maintenance  as  his  executors  should  think  proper,  the  court  held, 
that  although  the  daughter  was  a  natural  child,  yet  the  testator 
having  given  maintenance  expressly  to  her,  it  came  within  the 
common  rule  of  a  legacy  given  to  a  child ;  and  directed  interest 
from  the  time  of  the  testator's  death,  (e)  This  exception,  how- 
ever, is  confined  to  legacies  in  favor  of  infants,  and  has  never  been 
extended  to  a  legacy  given  to  an  adult ;  (/)  nor  does  it  apply  to 
the  case  of  a  wife.  (^g~) 

After  the  expiration  of  the  year  from  the  death  of  the  testator, 
the  legacy  will  carry  interest,  although  payment  be,  from  the  con- 
dition of  the  estate,  impracticable,  (A)  and  *  although  the  assets 
have  been  unproductive,  (i)    The  general  rule  was  stated  by  Lord 

also,  Chisolm  v.  Chisolm,  4  Rich.  Eq.  266,  to  the  legacy,  to  his  son  in  fee.     The  wife 

272.]  survived  the  testator,  and  afterwards  died. 

(a)  1  Ves.  sen.  308.  And  Sir  J.  Shadwell  V.  C.  held  that  the 

(J)  15  Ves.  301.  legacy,  with  interest  from  the  end  of  a 

[    (c)  See,  also,  1  Ves.  sen.  310.  year  after  the  testator's  death,  was  raisable 

(d)  3  Swanst.  689.  out  of  the  real  estate,  in  case  the  personal 

(e)  See,  also.Dowlingu.  Tyrell,  2Euss.  estate  was  deficient.    Freeman  u.  Simp- 
&  My.  343,  ace.  son,  6   Sim.  75.     See,  also,  accord.    Mill- 

(/)  Kaven   v.  Waite,   1   Swanst.  553;  town  v.  Trench,  4  CI.  &  Flu.  276;   S.  C. 

Wall  V.  Wall,  15  Sim.  513  ;  [Sullivan  v.  10  Bligh  N.  S.  1. 

Winthrop,  1   Sumner,  1,  13,  14,  15.    Nor        (t)  So  it  has  been  held  that  if  a  legacy 

to  a  legacy  given  to  "  a  female  married  be  given  to  A.,  subject  to  the  payment  of 

leg'atee,  having  a  competent  maintenance."  a  minor  sum  to  B.,  interest  on  such  minor 

Story  J.  in  Sullivan  v.  Winthrop,  1  Sum-  sum  is  payable  by  A.  to  B.  from  the  end  of 

ner,  15.    But  see  Brock  v.  Sawyer,  39  N.  a  year  after  the  testator's  death,  notwith- 

H.  547.]  standing  that  in  consequence  of  litigation 

(g)  Stent    o.   Robinson,   12  Ves.  461.  between  A.  and  the  residuary  legatees,  A. 

[See  note  (z)  above.]  did  not,  for  several  years,  obtain  posses- 

(h)  Wood   V.  Penoyre,   13    Ves.  334 ;  sion  of  his  own  legacy,  which  did  not,  in 

[Martin  v.  Martin,  6  Watts,  67  ;  Kent  v.  the  meanwhile,  make  interest.   Lord  Hert- 

Dunham,  106  Mass.  586.]   A  testator  gave  ford  v.  Lord  Lowther,  9  Beav.  266.     See, 

a  legacy  to  his  daughter,  and  all  his  real  also,  Fisher  u.  Brierley,   30   Beav.   268. 

and  personal  estate  to  his  wife,  and  after  [It  is  no  reason  for  disallowing  interest 

her  death  he  gave  his  real  estate,  subject  on  a  legacy  to  a  minor,  that  he  had  no 

VOL.  11.  43  [1426] 
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Redesdale  in  Pearson  v.  Pearson  :  (A)  "  Whether  the  fund  bears 
interest  or  not,  is  totally  immaterial  in  the  case  of  pecuniary  lega- 
cies. I  remember  a  case  of  Greening  v.  Barker,  where  the  fund 
did  not  come  to  be  disposable  for  the  payment  of  legacies  till  near 
forty  years  after  the  death  of  the  testator,  and  yet  the  legacies 
were  held  to  bear  interest  from  the  year  after  the  testator's  death ; 
and  the  court  there  was  of  opinion  that  it  was  a  general  settled 
and  fixed  rule,  that  pecuniary  legacies  bear  interest  from  the  ex- 
piration of  twelve  months,  if  there  should  at  any  time  be  a  fund 
for  the  payment  of  them,  and  that  in  case  the  fund  was  produc- 
tive within  the  twelve  months,  all  the  intermediate  profits  belong 
to  the  residuary  legatee.  The  executor  may  pay  the  legacy  within 
the  twelve  months,  but  is  not  compelled  to  do  so ;  (A^)  he  is  not 
to  pay  interest  for  any  time  within  the  twelve  months,  although 
during  that  time  he  may  have  received  interest.  But  if  he  has 
assets,  he  is  to  pay  interest  from  the  end  of  the  twelve  months, 
whether  the  assets  have  been  productive  or  not."  (A;^) 

Where  a  legacy  was  given  to  A.,  to  be  paid  at  twenty-one,  and 
if  he  should  die  before  attaining  that  age,  then  to  B.,  and  A.  died 
before  twenty-one,  several  years  after  the  testator,  it  was  holden 
that  B.  was  entitled  to  interest  on  the  legacy  from  the  death  of 
A.;  for  although  it  was  objected  *  that,  this  being  a  new  substan- 
tive legacy  to  B.,  the  executor  ought  to  have  a  year's  time  for  the 
payment  of  it,  yet  the  court  held  that  the  year's  time  must  be 
intended  to  be  from  the  death  of  the  testator.  (?) 

In  Pickwick  v.  Gibbes  (m)  a  testator  directed  his  trustees,  as 

guardian ;  if  the  executor  has  not  paid  the  terms  of  the  will  or  the  rules  of  law,  al- 

legacy  into  court,  and  has  not  been  pre-  though  the  executor  has  not  at  that  time 

vented  or  delayed  in  making  payment  by  assets  available  for  the  administration  of 

the  want  of  a  guardian.    Kent  v.  Dun-  the  estate,  and  is  prevented  from  adminis- 

ham,  106  Mass.  586.]  tering  by  impediments  imposed  by  the 

{k)  1  Sch.  &  Lef.  10.  legatee,  and   although    the   legatee  has 

(Ji)  [Sullivan  v.  Winthrop,  1  Sumner,  made  no  demand  for  the  legacy.    Kent  v. 

I.  If  he  voluntarily  pays  the  legacy  within  Dunham,   106  Mass.  586.    That  no  de- 

the  year,  or  within  that  time  invests  it  in  mand  is  necessary  in  order  to  the  recovery 

the  name  of  the  legatee,  the  interest  goes  of  interest  on  a  legacy  from  the  time  it  Is 

to  the  legatee  from  the  time  of  payment  payable,  see,  also.  Marsh  v.  Hague,  1  Edw. 

or   investment.      Sullivan    v.   Winthrop,  Ch.  174;  Birdsall  v.   Hewlett,   1   Paige, 

supra;  ante,  1402,. note  (6).     See  McLos-  32  ;  Glen  v.  Fisher,  6  John.  Ch.  33  ;  Lyon 

key  V.  Keid,  4  Bradf.  Sur.  334.]  v.  Magagnos,  7  Grattan,  377.] 

(42)  [Story  J.  in  Sullivan  v.  Winthrop,  (I)  Laundy  i-.   Williams,  2  P.  Wms. 

1  Sumner,  10,  11.    The  interest  is  to  be  481. 

paid  from  the  time  when  it  is  due  by  the  (m)  1  Beav.  271. 
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soon  as  convenient  after  the  decease  of  his  wife,  to  raise  10,000?. 
for  his  nephew,  an  infant,  and  to  invest  it  and  apply  the  income 
towards  his  maintenance.  The  testator  had  previously  given  his 
wife  an  annuity  of  1,000Z.  a  year  payable  quarterly.  The  wife 
predeceased  the  testator.  And  Lord  Langdale  M.  R.  held  that 
the  infant  was  entitled  to  interest  on  his  legacy  from  the  testa- 
tor's decease. 

An  annuity  bestowed  by  will,  without  mentioning  any  time  of 
payment,  is  considered  as  commencing  from  the  death  interest  on 
of  the  testator,  and  the  first  payment  as  due  at  the  ex-  ^"""^''^s- 
piration  of  one  year ;  (n)  from  which  latter  period  interest  may 
be-  claimed  in  cases  where  it  is  allowed  at  all.  (w^)  But,  gener- 
ally speaking,  the  court  of  chancery  has  refused  application  for 
interest  upon  the  arrears  of  annuities  given  by  wiU ;  (o)  unless 
in  cases  where  the  person  charged  with  the  payment  of  the  an- 
nuity has  at  law  incurred  a  forfeiture  by  non-payment,  against 
which  he  is  obliged  to  seek  relief  in  equity ;  there  no  assistance 
will  be  given  him  by  the  court,  except  upon  terms  of  doing  equity, 
viz,  by  consenting  to  pay  the  grantee  of  the  annuity  the  arrears 
due,  with  interest,  (p) 

*  The  question,  whether  a  legatee  for  life  is  entitled  to  interest 
from  the  death  of  the  testator,  or  from  the  end  of  the   interest  on 
year  after  his  death,  has  been  considered  in  a  previous  formula!' 
section,  (^q) 

(n)  See  ante,  1389.  Ch.  341 ;  Gaskins  v.  Gaskins,  17  Serg.  & 

(ni)  [Story  J.  in  Sullivan  v.  Winthrop,  R.  390.]     The  practice  is  the  same  with 

1  Sumner,  19.     So  where  a  sum  of  money  respect    to    annuities    secured    by   deed, 

is  bequeathed  to  executors,  to  be  put  out  Anon.  2  Ves.  sen.  661,  662;  Eobinson  v. 

at  interest  and  to  pay  over  the  income,  Gumming,  2  Atk.  411 ;  Newman  k.  Aul- 

the  legatee  is  entitled  to  interest  from  the  ing,  3  Atk.   579 ;  Tew  v.  Winterton,  3 

death  of  the  testator,  provided  a  sufficient  Bro.  C.  C.  489  ;  S.  C.  1  Ves  jr.  451 ;  In 

amount  remains  after  deducting  debts  and  re  Powell's  Trust,  10  Hare,  134;  Lainson 

other  legacies.   Cooke  v.  Meeker,  42  Barb.  v.  Lainson,  18  Beav.  7. 

533  ;  Craig  v.  Craig,  3  Barb.  Ch.  76 ;  Ksh's  (p)  Ferrers  v.  Ferrers,  Gas.  temp.  Talb. 

Estate,   19  Abb.  Pr.   209;  Hilyard's   Es-  2;  2  Eop.  Leg.  309,  3d  ed.     [That  under 

tate,  5  "Watts  &  S.  30.]  special  circumstances  such   interest  may 

(o)  Batten  v.  Earnley,  2  P.  Wms.  163 ;  be  allowed,  see  Beeson  v.  Beeson,  1  Har- 

Anderson  v.  Dwyer,  1   Sch.  &  Lef.  301  ;  ring.  394,  399,  note ;  Addams  v.  Heflfer- 

Martyn  u.  Blake,  3  Dr.  &  W.  125 ;  Taylor  nan,  9  Watts,  529  ;  Stewart  u.  Martin,  2 

V.  Taylor,  8  Hare,  120;  Torre  v.  Brown,  Watts,  200.    It  has  been  allowed  in  South 

5  H.  L.  Gas.  555  ;  Booth  v.  Coulton,  2  Carolina.     Stephenson  v.  Axsou,  1  Bailey 

Giff.  514 ;   [Lawrence  v.  Embree,  3  Bradf.  Eq.  274,  278.] 

Sur.   364;    Isenhart  v.  Brown,    2  Edw.  (q)  Ante,  1389  e«  seq. 
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2.  With  respect  to  interest  on  general  legacies,  where  the  time 
2j]y_  of  payment  is  fixed  by  the  testator.     The  general  rule 

toeo/''*    is,  that  the  legacies  will  not  carry  interest  before  the 
payment  is  arrival  of   the   appointed  period ;  (g^)  as  for  instance, 
when  the  legatee  shall  attain  twenty-one.  (r)     Nor  will 
it  make  any  difference  that  the  legacy  is  vested,  (s) 

Where,  however,  a  fund  is  severed  immediately  from  a  testa- 
tor's death  for  the  benefit  of  the  objects  of  the  gift,  not  only  is 
the  gift  vested,  (t)  but  carries  the  interim  income,  though  the 
only  gift  is  in  a  direction  to  pay  at  a  future  time,  (u) 

Again,  this  rule  is  subject  to  an  exception  in  case  of  the  testa- 
te   tor  being  the  parent  (or  in  loco  parentis'),  («)  of  *  the 
legatee.     For  there,  whether  the  legacy  be  vested  or 
contingent,  if  the  legatee  be  not  an   adult,  (w)  interest  on  the 


legacies 
childrea 
testator : 


(ji)  [Loring  V.  Woodward,  41  N.  H. 
393 ;  Page's  Appeal,  71  Penn.  St.  402 ; 
Stephenson  v.  Axson,  1  Bailey  Eq.  274  ; 
Custis  V.  Adkins,  1  Houst.  (Del.)  382 ; 
Smith  V.  Field,  6  Dana,  361  ;  Holt  v.  Ho- 
gan,  5  Jones  Eq.  82  ;  Smith  v.  Moore,  25 
Vt.  127 ;  Leech's  Appeal,  44  Penn.  St. 
140 ;  Kerr  v.  Bosler,  62  Penn.  St.  183.  A 
legacy,  directed  by  the  testator  to  be  paid 
within  three  years  from  the  date  of  the 
probate  of  his  will,  does  not  begin  to  carry 
interest  until  after  the  three  years.  Kent 
V.  Dunham,  106  Mass.  586.] 

(r)  Heath  v.  Perry,  3  Atk.  101 ;  Tyr- 
rell V.  Tyrrell,  4  Ves.  1.  Interest  is  pay- 
able only  from  the  time  the  legacy  is  re- 
ceivable. Earle  v.  Bellingham,  24  Beav. 
448.  But  if  the  appointed  period  (e.  g. 
the  legatee's  attaining  twenty-one  or  mar- 
rying with  consent)  arrived  in  the  lifetime 
of  the  testator,  the  legacy  will  carry  inter- 
est from  his  death.  Coventry  v.  Higgins, 
14  Sim.  30. 

(s)  Heath  v.  Perry,  3  Atk.  102,  by  Lord 
Hardwicke;  Crickett  i).  Dolby,  3  Ves.  10; 
Festing  w.  Allen,  5  Hare,  575,  577.  Where 
a  testatrix  gave  several  legacies,  and  di- 
rected her  husband,  whom  she  appointed 
her  executor,  to  pay  the  legacies  as  soon 
after  her  death  as  might  be  convenient,  or 
within  three  years,  if  it  should  suit  his 
convenience,  Alderson  B.  held  that  the 
legatees  were  not  entitled  to  interest  on 
[1429] 


their  legacies  before  the  expiration  of  the 
three  years.  Thomas  v.  Atty.  Gen.  2 
Y.  &  Coll.  525  ;  [Kent  v.  Dunham,  106 
Mass.  586.]  But  where  there  was  a  direc- 
tion to  invesfthe  legacies  wJi'tAm  seven  years 
of  the  testator's  death,  and  such  direction 
was  for  the  convenience  of  the  estate,  and 
not  for  the  benefit  of  the  residuary  lega- 
tee, it  was  held,  that  as  the  estate  was  suffi- 
cient to  pay  them  at  the  testator's  death, 
interest  must  be  paid  from  the  end  of  a 
year  after.  Varley  v.  Winn,  2  Kay  &  J. 
700.  [The  time  from  which  interest  is  to 
be  allowed  on  a  legacy  is  not  postponed 
by  a  provision  in  a  will  that  the  legacy 
shall  be  paid  "  next  after  my  lawful  debts," 
nor  by  a  provision  that  it  shall  be  paid  "  as 
soon  as  the  same  can  be  conveniently  done 
from  sales  and  collections  of  my  property 
without  sacrifice."  Kent  v.  Dunham,  106 
Mass.  586.] 

(t)  See  ante,  1239. 

(u)  Dundas  v.  Wolfe  Murray,  1  Hemm. 
&  M.  425. 

(b)  Acherly  v.  Vernon,  1  P.  Wms.  783  ; 
Hill  V.  Hill,  3  Ves.  &  B.  183;  Mills  v.  Rob- 
arts,  1  Euss.  &  My.  555  ;  Leslie  v.  Leslie, 
Cas.  temp.  Sugd.  4;  Eogers  o.  Soutten, 
2  Keen,  598 ;  Wilson  v.  Maddison,  2  Y.  & 
Coll.  C.  C.  372  ;  Russell  v.  Dickson,  2  Dr. 
&  W.  133. 

(w)  Raven  v.  Waite,  1  Swanst.  353 ; 
Wall  V.  Wall,  15  Sim.  513. 
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legacy  shall  be  allowed,  as  a  maintenance,  from  the  time  of  the 
death  of  the  testator,  (x)  if  there  is  no  other  provision  for  that 
purpose,  (y)  The  court  will  determine  the  quantum  of  allowance, 
either  the  whole  of  the  usual  interest  allowed  by  the  court,  or  less, 
according  to  circumstances,  (z) 

Where  the  legatee  is  the  child  of  the  testator,  and  a  specific 
sum  is  given  by  the  will  for  maintenance,  no  greater  allowance 
can  be  claimed  for  that  purpose,  although  it  be  less  than  the 
usual  rate  of  interest  upon  the  legacy,  (a)  But  the  court  has  in 
some  cases  increased  the  allowance,  where  it  was  insufficient  for 
a  reasonable  maintenance,  and  where  the  legacy  was  Tested.  (S) 


This  exception  is  not  extended  in  favor  of  nephews  and 
nieces,  (e)  nor  of  grandchildren,  (c?)  unless  the  testator  were  in 
loco  parentis,  (d}^ 


(x)  Harvey  v.  Harvey,  2  P.  Wms.  21 ; 
Incledon  v.  Northcote,  3  Atk.  438  ;  Cham- 
bers V.  Godwin,  11  Ves.  2 ;  Brown  v.  Tem- 
perly,  3  Russ.  263 ;  Martin  v.  Martin,  L. 
K.  1  Eq.  369 ;  [Miles  v.  Wister,  5  Binn. 
477.]  Even  though  the  will  should  con- 
tain an  express  direction  that  the  interest 
shall  accumulate.  Mole  v.  Mole,  1  Dick. 
310 ;  M'Dermott  v.  Kealy,  3  Euss.  264, 
note.  In  the  case  of  a  child  in  ventre  sa 
mere,  interest  must  be  computed  from  the 
time  of  its  birth.  Kawlius  v.  Rawlins,  2 
Cox,  425. 

(y)  Wynch  v.  Wynch,  1  Cox,  433 ;  Don- 
ovan 17.  Needham,  9  Beav.  164;  Rudge  v. 
Winnall,  12  Beav.  357  ;  In  re  Rouse's  Es- 
tate, 9  Hare,  649 ;  [Magoffin  v.  Patton,  4 
Rawle,  119;  Chisolm  t.  Chisolm,  4  Rich. 
Eq.  266,  269  et  seq. ;  Allen  v.  Crosland, 
2  Rich.  Eq.  8  ;  Seibert's  Appeal,  19  Penn. 
St.  49,  54  ;  Cox  i,.  Corkendall,  13  N.  J. 
Eq.  138 ;  Jordan  v.  Clark,  16  N.  J.  Eq. 
243;  Jones's  Appeal,  3  Grant  Cas.  169. 
"  This  is  equally  true,  whether  a  future 
time  is  fixed  for  the  payment  of  the  leg- 
acy, or  no  time  is  fixed  for  it,  by  the  will." 
Story  J.  in  Sullivan  v.  Winthrop,  1  Sum- 
ner, 13.  See  Lupton  v.  Lupton,  2  John. 
Ch.  614,  628,  629;  Miller  v.  Philip,  5 
Paige,  573 ;  Loring  v.  Woodward,  41  N. 
H.  393,  394;  Merritt  v.  Richardson,  14 
Allen,  239,  240,  241  ;  ante,  1425,  note  (2) ; 
Roberts  v.  Malin,  5  Ind.  18.     "  The  doc- 


trine is  founded  on  the  principle  that  as 
the  father  is  under  a  legal  obligation  to 
provide  for  the  maintenance  of  his  infant 
child,  the  court  will  not  presume  him  to  be 
inofficious  and  unnatural,  but  will  infer 
that  by  such  legacy  he  intends,  in  fulfil- 
ment of  his  duty,  to  afford  to  his  child  the 
means  of  support.  Heath  v.  Perry,  3  Atk. 
101.  The  same  rule  of  construction  might 
be  applied  to  the  case  of  a  grandfather's 
legacy,  if  by  the  death  of  the  father  and 
the  destitution  of  the  grandchildren  he 
should  be  bound  to  provide  for  their  main- 
tenance, or  to  the  case  of  any  testator  who, 
by  the  terms  of  his"  will,  puts  himself  in 
loco  parentis  towards  the  objects  of  his 
bounty."  Wardlaw  C.  in  Chisolm  v. 
Chisolm,  4  -Rich.  Eq.  266,  270  ;  ante,  1425, 
and  note  (s).] 

(z)  2  Rop.  Leg.  234,  3d  ed. 

(a)  Harle  v.  Greenbank,  3  Atk.  716^ 
Long  V.  Long,  3  Ves.  286,  note. 

(6)  Aynsworth  v.  Pratchett,  13  Yes. 
321 ;  2  Rop.  Leg.  238,  3d  ed.  See  Turner 
V.  Turner,  4  Sim.  430  ;  ante,  1410,  1411. 

(c)  Crickett  v.  Dolby,  3  Ves.  10. 

{d)  Haughton  v.  Harrison,  2  Atk.  330 ; 
Butler  V.  Freeman,  3  Atk.  58;  Des- 
crambes  v.  Tomkins,  4  Bro.  C.  C.  149, 
note;  S.  C.  1  Cox,  133;  Festing  v.  Al- 
len, 5  Hare,  579. 

(d'-)  [See  ante,  1425,  and  note  (z) ;  Chis- 
olm V.  Chisolm,  4  Rich.  Eq.  266,  270.] 
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*  Again,  in  some  instances,  legacies  payable  at  a  future  period 
apparent  will  carry  interest,  although  not  given  by  a  parent,  or  a 
the  lega-  person  in  loco  parentis,  where  there  appears  an  intention 
be^inain-  On  the  part  of  the  testator  that  the  legatees  shall  be 
of' the  be-  iii^intained  out  of  the  property  bequeathed  to  them,  (e) 
quest:  jn  Boddy  V.  Dawes,  (/)  a  testator  gave  legacies  out  of 
a  sum  of  stock  to  the  grandchildren  named  in  his  will  on  their 
attaining  the  age  of  twenty-one,  and  if  any  of  them  should  die 
under  twenty-one,  their  portion  to  be  equally  divided  among  such 
of  them  as  should  attain  twenty-one  ;  but  if  the  whole  of  his  said 
grandchildren  should  die  under  that  age,  then  he  gave  the  inter- 
est of  the  sum  of  stock  to  the  father  of  the  said  grandchildren 
for  his  life,  and  after  his  decease  the  principal  as  therein  men- 
tioned. And  Lord  Langdale  M.  R.  held  that  the  grandchildren 
were  entitled  to  the  interest  during  their  minority. 

Where  the  payment  of  a  legacy  is  postponed  by  the  testator  to 
legacy  a  future  period,  as  until  the  legatee  attains  twenty-one, 
^''wla  in-  and  the  will  directs,  that  when  that  period  arrives,  the 
terest. ',  payment  shall  be  made  with  interest,  the  legacy  will 
bear  interest  only  from  the  end  of  the  year  after  the  testator's 
death.  (^^) 

Where  a  vested  legacy,  either  particular  or  residuary,  is  given 
Interest  of  to  an  infant,  without  appointing  any  time  for  payment, 
ing  life-       and  it  is  subiect  to  a  limitation  over  upon  a  devesting 

time  of  in-  , .  ,  •  ,         ,  n-  i  ■.      ,  . 

fantiega-  Contingency,  which  takes  eiiect ;  as  where  the  legacy  is 
de'ath  un-  given  upon  condition  to  devest  it  upon  the  death  of  the 
veata^the^  legatee  under  twenty-one,  and  he  dies  under  that  age ; 
legacy.  yet  as  the  legacy  was  payable  at  the  end  of  the  year 
after  the  testator's  death,  his  executor  or  administrator,  and  not 
the  legatee  over,  will  be  entitled  to  the  interest  which  accrued  on 
the  legacy  during  the  infant  legatee's  life.  (A) 

(e)  Leslie  v.  Leslie,  Cas.  temp.  Sugd.  gomeris  v.  Woodley,  5  Ves.  .522 ;  3  Atk. 

1.  102,  note  by  Sanders  to  Heath  v.  Perry; 

(/)  1  Keen,  362.  Branstromti.  Wilkinson,  7  Ves.  420  ;  Mills 

{g)  KnigM  v.  Knight,  2   Sim.  &  Stu.  v.  Robarts,  1  Euss.  &  My.  555  ;  M'Donald 

792.      [See  Lawrence  v.  Embree,  4  Bradf.  v.  Bryce,  2  Keen,  284 ;  Barber  o.  Barber, 

Sur.  364.]  3   My.  &   Cr.  688.    See,  also,  "Webb  v. 

{h)  Taylor  v.  Johnson,  2  P.  Wms.  504 ;  Kelly,  9  Sim.  469. 
Shepherd  v.  Ingram,  Ambl.  448 ;  Mont- 
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*  The  same  doctrine  prevails  with  respect  to  a  gift  of  a  residue, 
where  the  bequest  is  such  as  to  vest  immediately,  but  not  payable 
until  the  legatee  shall  attain  twenty-one,  with  a  bequest  over,  de- 
vesting the  legacy  in  case  he  dies  under  that  age.  In  that  case, 
also,  although  the  legatee  dies  under  twenty-one,  his  personal 
representative  will  be  entitled  to  the  interest  which  became  due 
during  the  legatee's  life,  (i) 

The  rule  is  otherwise  with  respect  to  contingent  bequests.  (Jc) 
So  where  a  •particular  legacy,  though  vested,  is  not  payable  till 
twenty-one,  and  nothing  is  said  in  the  will  that  shows  the  testa- 
tor's intention  to  give  interest  in  the  mean  time,  in  such  case,  if  the 
legacy  be  devested  by  the  death  of  the  legatee  before  attaining 
twenty-one,  his  personal  representatives  cannot  claim  the  interest 
accruing  till  his  death.  (J) 

But  where  a  particular  legacy  is  given,  even  contingent  upon  the 
event  of  the  legatee  attaining  twenty-one,  with  interest  in  the 
mean  time,  and  the  legatee  dies  before  that  age,  the  arrears  of 
interest  up  to  the  time  of  his  death  will,  it  seems,  belong  to  his 
personal  representative,  (m) 

It  remains  to  consider  the  rate  of  interest  allowed  on  legacies. 
The  rule  at  present  established  is,  to  allow  four  *  per  Rate  of 
cent.,  whether  the  legacy  be  charged  upon  land,  or  pay-  '°'^'^^^'- 
able  out  of  personal  estate  only,  {n)  Nor  will  the  rule  be  varied, 
it  should  seem,  in  the  courts  here,  by  reference  to  the  higher  rate 
of  interest  allowed  in  the  country  where  the  testator  resided,  or 
where  the  fund  was  invested  at  the  time  of  making  the  will. 
Therefore,  a  legacy  by  a  testator  residing  in  Antigua  will  not,  in 

(j)  Nicholls  V.  Osborn,  2  P.  Wms.  419  ;  Glanvill,  2  Merir.  38  ;   Thruston  u.  An- 

Chaworth  v.  Hooper,  1   Bro.   C.   C.  81 ;  stey,  27  Bear.  337,  per  "Wood  V.  C. 

Hawkins  v.   Combe,   1   Bro.  C.  C.  335 ;  (Z)  See  Mr.  Sanders's  note  to  Heath  v. 

[Chesnut  v.  Strong,  1  Hill  Ch.  122,  123,  Perry,  3  Atk.  102,  and  that  of  Mr.  Cox  to 

125 ;  Harrell  v.  Davenport,  5  Jones  Eq.  Taylor  v.  Johnson,  2  P.  Wms.  506. 

4  ;  Keehln  v.  Fries,  5  Jonea  Eq.  273 ;  La-  (m)  Harris  v.  Finch,  M'CIel.  141 ;  but 

porte  V.  Bishop,  23  Penn.  St.  152.    But  see  Errington  v.  Chapman,  12  Ves.  20. 

see  Kerr  v.  Bosler,  62  Penu.   St.   183.]  (n)    Wood   v.  Bryant,    2    Atk.    523; 

And  see  Skey  v.  Barnes,  3  Merir.  345,  Treves  v.  Townshend,  1  Bro.  C.  C.  386 ; 

346,  per  Sir  W.  Grant.  Sitwell    v.  Bernard,    6    Ves.  543.     See 

{]c)  See  Cox's  note  to  Taylor  a.  John-  General  Orders,   Order  XLIl.  Rule  11; 

son,  2    P.   Wms.   506.     See,    also,  Des-  [Bro wnlee «.  Steel,  1  Miss.  179;  Wheeler 

orambes  v.  Tomkins,  1  Cox,  133;  S.  C.  u.  Brem,  33  Miss.  126.] 
4  Bro.  C.   C.  149,  in  notis;  Glanvill  v. 
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an  English  court,  be  allowed  to  bear  Antigua  interest,  (o)  So  if 
a  legacy  is  given  in  the  currency  of  Jamaica,  where  the  testator 
resided,  and  there  are  assets  and  executors  in  both  countries,  the 
legatee  shall  be  allowed  interest  at  four  per  cent,  only,  and  not 
Jamaica  interest,  in  a  suit  in  an  English  court  against  the  English 
executor,  (p)  The  principle  is,  that  the  fund  is  supposed  in  the 
course  of  a  year  after  the  testator's  death  to  come  into  the  hands 
of  the  executor,  and  that  the  executor  can  make  four  per  cent,  of 
it  here.  If  it  were  proved  that  the  fund  was  abroad,  and  greater 
interest  made,  it  might  be  otherwise,  (^q) 

But  interest  has  been  directed  to  be  computed,  as  against  the 
executor,  at  five  per  cent.,  when  the  property  has  been  employed 
by  him  in  trade,  (r)  And  in  a  case  where  an  executor  was  di- 
rected to  lay  out  the  testator's  personalty  in  the  funds,  and  he 
unnecessarily  sold  out  stock,  keeping  large  balances  in  his  hands, 
and  resisting  payment  of  debts  by  a  false  pretence  of  outstanding 
demands,  he  was  charged  with  five  per  cent,  interest  and  costs,  (s) 

*  The  interest  on  legacies  is  to  be  computed  upon  the  principal 
only,  and  not  upon  the  principal  and  interest.  («)  But  under  par- 
ticular circumstances,  the  court  will  allow  the  legatee  compound 
interest.  As  where  there  is  an  express  direction  in  the  will  that 
the  executor  should  lay  out  the  fund  to  accumulate,  and  he  neg- 
lects to  do  so.  (m) 

In  a  case  where  the  testator  gave  to  each  of  certain  infant 
nephews  and  nieces  by  name,  a  sum  of  money  "  with  compound 
interest  at  five  per  cent,  per  annum,  from  the  day  of  their  birth, 

(o)  Malcolm  v.  Martin,  3  Bro.  C.  C.  50.  Knott  v.  Cottee,  16  Beav.  77 ;  infra,  pt  iv. 

See,  also,  Stapleton  v.  Conway,  1   Ves.  bk.  ii.  ch.  ii.  §  ii. 

sen.  427.     The  case  of  Raymond  v.  Bred-        (t)  Perkyns  v.  Baynton,  1   Bro.   C.  C. 

belt,  5  Ves.  199,  was  decided  on  its  par-  574;  Crackelt  v.  Bethune,  1   Jac.  &  W. 

ticular  circumstances.    By  Sir  W.  Grant,  586.      [See    Calloway    v.    Langhorne,  4 

10  Yes.  334.  Rand.   181.    Compound    interest    is  not 

(p)  Bourke  v.  Ricketts,  10  Ves.  330.  allowable  on  a  legacy,  if  it  does  not  ap- 

(g)  3  Bro.  C.  C.  54,  by  Lord  Alvanley.  pear  that  the  failure  to  pay  arose  from  the 

()•)  Heathcote  v.  Hulme,  1  Jac.  &  W.  fault  of  the  executor.    Kent  v.  Dunham, 

122;  Williams  v.  Powell,  15  Beav.  461 ;  106  Mass.  586.    As  to  the  mode  of  ascer- 

infra,  pt.  iv.  bk.  ii.  ch.  ii.  §  ii.    See,  also,  taining  the  present  value  of  a  legacy,  pay- 

Burnell  v.  Brown,  1  Jac.  &  W.  175,  as  to  able  at  a  future  time,  see  Gaw  v.  Huffman, 

the  interest  where  the  property  is  wrong.  12  Grattan,  628.] 

fully  withheld.  («)  Raphael  v.  Boehm,  U  Ves.  92;  S. 

(s)  Crackelt  v.  Bethune,  1  Jac.  &  W.  C.  13  Ves.  590 ;  Dornford  v.  Dornford,  12 

586.    See,  also,  Mosley  v.  Ward,  11  Ves.  Ves.  127;  15  Beav.  388,  461  ;   16  Beav. 

581 ;    Jones   v.  Foxall,    15    Beav.   388  ;  77.     See  infra,  pt.  iv.  bk.  ii.  ch.  ii.  §  ii. 
[1433] 


CH.  IV.  §  vn.] 


IN  WHAT   CURRENCY. 


1541 


to  be  settled  on  their  marrying  or  attaining  twenty-one  years, 
whichever  may  first  happen  ;  "  it  was  held  by  Sir  C.  Pepys  M.  R. 
that  compound  interest  at  five  per  cent,  was  to  run  on  each  of  the 
legacies  from  the  birthdays  of  the  several  legatees  till  their  mar- 
riage or  majority  respectively,  and  not  merely  to  the  day  of  the 
testator's  death,  (x) 

SECTION  vn. 

In  what  Currency  Legacies  are  to  he  paid. 

Upon  this  subject  the  intention  of  the  testator,  as  apparent 
upon  the  construction  of  the  will,  is  to  furnish  the  rule  of  de- 
cision, (y)  But  where  legacies  are  given  generally,  it  will  be 
presumed  that  the  testator  intended  that  they  should  be  paid  in 
the  money  of  the  country  in  which  he  was  domiciled  and  the  will 
was  made,  (2/^)  without  regard  to  the  currency  of  the  place  where 
the  legatees  reside.     Consequently,  if   a  testator,  domiciled  in 


(x)  Arnold  v.  Arnold,  2  My.  &  K.  365. 

(y)  Lansdowne  v.  Lansdowne,  2  Bligh, 
91 ;  Yates  v.  Maddan,  16  Sim.  613. 

(yi)  [A  will  proved  in  Massachusetts, 
where  the  testator  had  his  domicil,  di- 
rected trustees  of  his  estate  "  to  raise  the 
sum  of  one  hundred  and  fifty  thousand 
irancs,  money  of  France,  and  to  apply  the 
same  to  the  fulfilment  of  a  certain  mar- 
riage contract,"  made  at  Geneva,  in 
Switzerland,  in  which  the  testator,  father 
of  the  future  wife,  agreed  to  pay  her  an 
annuity  of  six  thousand  francs,  money  of 
France,  to  cease  at  his  death,  and  "be 
then  converted  into  a  capital  of  one  hun- 
dred and  fifty  thousand  francs,"  &c.  It 
was  decided  that  the  amount  to  be  raised 
from  the  estate  for  the'  fund  was  such  a 
sum,  computed  in  treasury  notes  of  the 
United  States,  as  would  purchase  a  hun- 
dred and  fifty  thousand  francs  deliverable 
in  Massachusetts.  Bowditch  v.  Soltyk, 
99  Mass.  136,  140.  Gray  J.  in  this  case 
said :  "  The  testator's  domicil  was  here ; 
his  estate  is  to  be  settled  here ;  and  there 
is  no  direction  in  the  will  that  the  sum 
shall  be  paid  in  any  other  country.  It  is 
therefore  to  be  paid  here,  and  no  question 
of  exchange  or  expense   of  remittance 


arises.  The  amount  to  be  set  apart  is 
such  a  sum  in  money  of  the  United  States 
as  will  produce  one  hundred  and  fifty 
thousand  francs  in  Boston.  The  more 
difficult  question  is,  by  what  rule  is  the 
amount  of  dollars  to  be  ascertained,  in  the 
present  (1868)  state  of  the  currency  of 
this  country  ■?....  No  foreign  money  is 

a  lawful  tender  in  the  United  States 

French  francs  are  money  in  France  and 
Switzerland;  they  are  but  a  commodity 

here If  the  francs  are  purchased 

with  gold  coin,  it  will  require  a  smaller 
sum ;  if  with  treasury  notes,  a  larger 
sum.  To  estimate  the  sum  to  be  set 
apart  in  gold,  and  then  allow  it  to  be  set 
apart  in  paper,  nominally  equivalent,  but 
commercially  of  inferior  value,  and  which 
would  not  in  fact  produce  the  required 
amount  of  francs  here,  would  defeat  the 
manifest  intention,  if  not  the  express 
words  of  the  will.  The  court  is  therefore 
of  opinion  that  the  amount  to  be  invested 
here  for  the  benefit  of  Countess  Soltyk 
[the  legatee]  is  such  an  amount  in  treas- 
ury notes  of  the  United  States  as  will 
purchase  in  Boston  the  sum  of  one  hun- 
dred and  fifty  thousand  francs  delivered 
here."] 
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Jamaica  or  Ireland,  makes  his  will  there,  *and  gives  legacies 
generally,  they  must  be  paid  in  Jamaica  or  Irish  money,  (z) 

So  if  a  testator,  domiciled  in  England,  charges  his  lands  in  Ire- 
land or  the  West  Indies  with  legacies  generally,  without  mention- 
ing whether  they  are  to  be  paid  in  sterling  money  or  in  currency, 
they  will  be  payable  in  sterling  money  of  England,  (a) 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as  in 
Sicca  rupees,  by  a  will  of  a  testator  domiciled  in  India,  the  pay- 
ment, if  made  by  remittance  to  this  country,  must  be  according 
to  the  current  value  of  the  rupee  in  India,  without  regard  to  the 
exchange  or  the  expense  of  remittance.  So  as  to  other  coun- 
tries. (6) 

In  Campbell  v.  Graham,  (e)  a  testator,  domiciled  in  Jamaica, 
gave  legacies  in  Jamaica  currency,  which  ultimately  came  to  be 
paid  out  of  assets  in  England.  And  Sir  J.  Leach  M.  R.  held 
that  as  there  could  be  no  expense  of  remittance,  their  value  was  to 
be  computed  according  to  the  standard  par  of  exchange  between 
Jamaica  and  British  currency,  and  not  according  to  the  actual 
rate  at  the  time  of  payment. 

In  Holmes  v.  Holmes,  (c?)  a  testator,  being  then  domiciled  in 
Ireland,  by  his  will  made  there  prior  to  the  stat.  *  6  Geo.  4,  c.  79 
(equalizing  the  currency  of  the  United  Kingdom),  bequeathed  an 
annuity.  He  afterwards  transferred  his  residence  to  England, 
and  died  domiciled  there,  after  the  passing  of  that  statute.  And 
it  was  held  by  Sir  John  Leach  M.  R.  that  the  bequest  of  the  an- 
nuity, though  not  perfected  till  the  death  of  the  testator,  was  a 
gift  made  at  the  time  of  making  the  will ;  and,  the  gift  being 
prior  to  the  statute,  that  the  annuity  was  to  be  computed  in  Irish 
,  currency. 

(z)   Saunders  t.  Drake,  2  Atk.  466;  the  words  "  o/"  ZreZond  "  must  be  rejected. 

Pierson  v.  Garnet,  2  Bro.  C.  C.  38 ;  Mai-  Cope  v.  Cope,  15  Sim.  118. 
colm  V.  Martin,  3  Bro.  C.  C.  50;  Lans-        (a)  Phipps  v.  Lord  Anglesea,  5  Vin. 

downe  v.  Lansdowne,  2  Bligh,  92 ;  Yates  Abr.  209,  pi.  8 ;  S.  C.  1  P.  Wms.  696 ; 

V.  Maddan,  16  Sim.  613.    Even  before  the  Wallis  v.  Brightwell,  2  P.  Wms.  88,  89; 

Stat.  6  Geo.  4,  c.  79  (for  assimilating  the  Lansdowne  v.  Lansdowne,  2  Bligh,  91,  by 

currencies  of  England  and  Ireland),  there  Lord  Eldon.    See,  also,  Noel  v.  Eochfort, 

was  no  such  thing  as  Irish  money,  though  10  Bligh,  483  ;  S.  C.  4  CI.  &  Fin.  158. 
there    was    Irish    currency.     Therefore,        (6)  Cockerell  v.  Barber,  16  Ves.  461. 

where  a  settlement   created  a  rentcharge  See  Scott  v.  Bevan,  2  B.  &  Ad.  78  ;  \antc, 

of  l,000i.  a  year  sterling  lawful  money  of  1433,  note  (yi).] 
Ireland,  it  was  held  that  this  must  be        (c)  1  Euss.  &  My.  453. 
taken  to  mean  1,000?.  a  year  sterling,  and        (d)  1  Buss.  &  My.  660. 
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In  Banks  v.  Sladen,  (e)  a  testator  gave  a  legacy  of  12,500Z.  four 
per  cent,  annuities.  At  the  making  of  his  will  there  was  a  stock 
called  New  four  per  cents.,  in  which  he  had  a  small  sum,  and  a 
stock  called  four  per  cents,  consolidated,  of  which  he  was  a  holder 
to  a  very  large  amount.  Before  the  death  of  the  testator,  the 
latter  stock  was  reduced  to  three  and  a  half  per  cent.  ;  and  another 
four  per  cent,  stock  was  created ;  and  Sir  J.  Leach  M.  R.  held 
that  the  investment  of  the  legacy  was  to  be  made  in  an  existing 
four  per  cent,  stock,  and  not  in  the  stock  which  had  been  reduced 
to  three  and  a  half  per  cent. 

In  Sheffield  v.  Lord  Coventry,  (/)  a  testator  gave  to  a  son  a 
legacy  of  20,000Z.  in  "  the  joint  stock  of  the  four  per  cent.  Bank 
Annuities,  transferable  at  the  bank  of  England,  commonly  called/ 
four  per  cent.  Bank  Annuities."  The  only  four  per  cent.  Bank 
Annuities  existing  at  the  date  of  his  will  were  reduced  to  three 
and  a  half  per  cent. ;  and  afterwards,  and  before  his  death,  a  new 
stock  of  four  per  cent.  Bank  Annuities  was  created.  And  the 
same  learned  judge  held  that  the  will  spoke  at  the  testator's 
death,  and  the  son  was  entitled  to  a  sum  of  20,000Z,  in  the  then 
existing  four  per  cent.  Bank  Annuities. 

*  SECTION  VIII. 

Of  the  Payment  or  Delivery  of  Specific  Legacies. 

With  respect  to  the  payment,  or  delivery,  of  specific  ^''f'^^^. 
legacies,  a  question  may  arise,  whether  the  legatee  is  en-  is  entitled 

.  .     ,  .  1..  1  T,  -I'o  ^ly  in- 

titled  to  any  increase,  which  may  have  happened  to  the   crease 

subject,  between  the  date  of  the  will  and  the  death  of  CTuedbe-' 

the  testator  ;  (/i)  or,  in  other  words,  whether  the  legacy   ^fath'rf 

shall  have  relation  to  the  one  period  or  the  other.  "^^  '^^ta- 

.  ^  tor : 

As  to  wills  made,  or  reexecuted,  or  republished  on  ^  e. 
or  after  the  1st  day  of  January,  1838,  it  is  enacted  by  T^^f^^l^ 
stat.  1  Vict.  c.  26,  s.  24,  that  "  every  will  shall  be  con-  shall  relate 
strued,  with  reference  to  the  real  estate  and  personal  of  the  will 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  testator:" 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will." 

(e)  1  Russ.  &  My.  216.  (/i)  [See  ante,  1177,  note  (y) ;  Evans 

(/)  2  Buss.  &  My.  317.  v.  Inglehart,  6  Gill  &  J.  173,  191,  192.] 
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The  general  rule,  which  was  established,  as  to  wills  of  personal 
estate,  before  the  passing  of  this  statute,  may,  perhaps,  be  stated 
to  be,  that,  in  order  to  confine  the  bequest  to  the  date  of  the  will, 
the  expressions  must  refer  unequivocally  to  the  property  which 
the  testator  then  had  ;  otherwise  they  will  not  be  allowed  to  have 
that  effect.  (^)  Thus,  if  the  bequest  be  general,  as  of  all  the  testa- 
tor's goods  in  a  particular  house  or  place,  whatever  personal  chat- 
tels are  found  there  at  the  time  of  his  death  would  pass,  though 
not  there  at  the  date  of  the  will.  (K) 

*  However,  if  the  testator  showed  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the  date 
of  his  will,  property  afterwards  brought  there  would  not  pass ;  as 
where  the  bequest  is  "  of  all  such  part  of  my  personal  property 

as  is  now  in  my  house  at ."  (*')     But  in  All  Souls'  College  v. 

Condrington,  (¥)  the  bequest  was,  "  I  devise  my  library  of  books, 
now  in  the  custody  of  C,  to  All  Souls'  College  in  Oxford  ;  "  and 
the  testator  gave  to  the  same  college  4,000Z.  more  to  augment 
their  library.  He  afterwards  bought  several  valuable  books,  which 
were  placed  in  his  library.  And  the  question  was,  whether  those 
books  passed  to  the  college.  Sir  Joseph  Jekyll  M.  R.  determined 
in  the  affirmative,  upon  the  construction  of  the  word  "  now  ;  " 
his  honor  being  of  opinion  that  "  now "  did  not  relate  to  the 
books  which  were  in  the  library  at  the  date  of  the  will ;  but  that 
it  denoted  where  the  library  was  ;  and  might  have  been  intended 
to  distinguish  that  particular  library  from  any  other  belonging  to 
the  testator.  And  his  honor  observed,  "  If  I  devise  all  my  flock 
of  sheep  now  on  such  a  hill,  or  in  such  a  pasture  ;  in  that  case, 
because   sheep    are   in   their  nature  fluctuating,  some  must   die, 

(jr)  See  Parker  o.  Marchant,  1  T.  &  and  agrees  with  the  carrier  for  that  pur- 
Coll.  C.  C.  290.  See,  also,  the  rule  as  pose,  but  dies  before  the  goods  are  re- 
stated by  Lord  Cottenham  in  Cole  v.  moved  to  D. ;  they  cannot  pass  by  the 
Scott,  1  Mac.  &  G.  529 ;  ante,  221,  bequest.  Beaufort  v.  Dundonald,  2  Vern. 
note  {d).  739. 

(A)  Sayer  v.  Sayer,  2  Vern.  688  ;  1  Eop.  (i)  1  Eop.  Leg.  220,  3d  ed. ;  Dormer  v. 

Leg.  220,  3d  ed.    But  none  will  pass  by  Burnet,  cited  in  Downing  v.  Townsend, 

such  a  bequest,  which  are  not  actually  in  Ambl.  281 ;  Atty  Gen.  v.  Bury,  2  Vin. 

the  house  or  place  at  the  testator's  death,  Abr.  328,  pi.  2;   1  Eq.   Cas.  Abr.  201. 

however  clear  the  intention  of  the  testa-  See,  also,  Smallman  v.  Goolden,  1   Cox, 

tor  may  be  to  have  placed  them  there.  329.    As  to  the  effect  of  the  word  "  now  " 

Thus  if  one  bequeaths  to  his  son  the  fur-  in  a  will  to  which  the  new  statute  applies, 

niture  of  his  house  at  D.,  and  orders  see  ante,  219,  note  (d). 

goods  to  be  carried  thither  from  London,  (k)  1  P.  Wms.  597. 
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some  be  killed  and  some  lambs  be  produced  which  will  afterwards 
breed,  and  it  being  the  case  of  a  collective  body,  the  sheep  pro- 
duced afterwards  shall  pass ;  and  this  is  within  the  reason  of  a 
devise  of  a  personal  estate,  which,  because  always  fluctuating, 
shall  therefore  relate  to  the  time  of  the  testator's  death ;  besides, 
the  will,  as  to  personals,  does  not  speak  till  after  the  testator's 
death."  (yfei) 

In  Harcourt  v.  Morgan,  (Z)  a  testator  gave  to  W.  H.  and  M.  H. 
the  amount  of  the  bond  he  held  for  1,OOOZ. ;  when  they  cases  of 
got  the  principal  money  paid  to  them,  they  then  to  give  ^<='='^^''<"'= 
*  their  uncle,  J.  B.,  the  sum  of  501.,  and  also  their  father  and 
mother  the  sum  of  50/.  each,  arising  from  the  bond.  And  Lord 
Langdale  M.  R.  held  that  W.  H.  and  M.  H.  were  entitled  to  the 
interest  accrued  due  upon  the  bond  in  the  lifetime  of  the  testator, 
as  well  as  to  the  principal,  (m) 

With  respect  to  cases  where  the  testator  has  bequeathed  the 
whole  of  some  one  genus  of  his  property,  as  "  all  debts  due  to  me 
on  bonds,"  or  "  all  my  stock,"  or  "  my  share,"  or  in  any  other 
way  has  referred  to  particular  property,  and  bequeathed  it  by  the 
description  of  all  his  property,  the  court  had  arrived  at  a  conclu- 
sion, before  the  new  wills  act,  that  he  meant  only  so  much  of  the 
property  in  that  state  of  investment  as  he  was  possessed  of  at  the 
date  of  his  will.  Qn)  But  in  Goodlad  v.  Burnett,  (o)  Sir  W.  Page 
Wood  V.  C.  expressed  his  opinion  that,  since  the  above  enactment 
of  the  wills  act,  it  required  some  plainer  indication  of  "  contrary 
intention  "  than  the  mere  circumstance  that  the  testator  has  de- 
scribed stock  by  the  words  "  jw«/  stock,"  to  take  the  case  out  of  the 
statutory  rule  that  the  vrill  shall  speak  as  if  it  had  been  executed 
immediately  before  his  death.  And  his  honor  accordingly  held 
that,  where  a  testatrix,  in  1850,  bequeathed  thus,  "  I  give  mt/ 
New  three  and  a  quarter  per  cent  annuities,"  the  bequest  com- 
prised all  the  New  three  and  a  quarter  per  cents,  which  she  had 
at  her  death.  And  the  learned  judge  distinguished  between  a 
reference  to  a  particular  thing,  such  as  a  ring  or  a  horse,  and  a 
bequest  of  it  as  "  my  ring  "  or  "  my  horse,"  and  a  bequest  of  that 
which  is  generic  and  which  may  be  increased  or  diminished,  (p) 
(fci)  [See  note  {p)  below.]  (o)  1  Kay  &  J.  341. 

(/)  2  Keen,  274.  (p)  See,  also,  Douglas  v.  Douglas,  Kay 

(m)  See  ante  1197.  400,  405,  where  the  same  judge  expressed 

(n)  Kay,  404;  1  Kay  &  J.  347,  348;    an  opinion  that  under  the  new  statute  a 
ante,  1161.  gift  of  "  all  my  stock  "  would  pass  all  stock 
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*  If  the  testator  bequeaths  to  a  specific  legatee  a  certain  quan- 
tity of  bank  stock,  for  example,  5,0001.  standing  in  his  name,  and 
a  bonus  be  given  by  the  bank,  under  the  statute  56  Geo.  3,  c.  96, 
s.  3,  in  the  interval  between  the  date  of  the  will  and  the  testator's 
death,  the  additional  capital  will  not  pass  to  the  legatee,  (^q)  But 
in  Matthews  v.  Maude,  (r)  a  testatrix  had  power  to  dispose  by 
will  of  property,  which  she  enjoyed  under  the  residuary  gift  of 
her  brother;  a  part  of  this  property  consisted  of  7,000?.  bank 
stock,  which  after  the  brother's  death  was  increased  by  a  bonus  to 
8,750Z.  The  testatrix  in  her  will,  made  shortly  after  the  bonus 
was  declared,  described  the  bank  stock  as  consisting  of  7,000?. 
And  Sir  J.  Leach  M.  R.  decreed  that  the  8,750?.  passed  by  force 
of  general  expressions  which  plainly  manifested  an  intention  to 
bequeath  all  that  the  testatrix  derived  from  her  brother,  (s)  And 
the  general  principle  of  the  cases  is  that  bonuses  which  accrue 
after  the  death  of  the  testator,  upon  shares  specifically  bequeathed 
by  him,  belong  to  the  specific  legatee,  (i) 

to  which  the  testator  was  entitled  at  his  in  the  public  funds,  all  his  bank  and  in- 

death ;  but  a  gift  of  "  all  my  stock  which  surance  stock,  and  all  his  farming  stock 

I  have  purchased,"  must  be  confined  to  and  utensils,  it  would  embrace  all  held  at 

stock  actually  purchased  at  the  date  of  the  time  of  his  decease,  whether  held  at 

the  will.    And  his  honor  took  a  like  dis-  the  date  of   the  will  or  acquired  after- 

tinction  between  a  gift  of  "  all  the  debts  wai-ds.    But  if  it  were  all  shares  which  I 

due  to  me  on  judgments,"  and  "  all  judg-  now  own  in  such  a  bank,  or  all  cattle  and 

ments  which  I   have    registered."     His  horses  now  on  my  farm,  it  would  describe 

honor  proceeded  to  decide,  that  in  a  will  specific  shares  and  particular  cattle  and 

made  since  the  statute,  and  containing  the  horses,  and  could  not  extend  to  others." 

words,    "  I  hereby  exonerate   my  sister  Shaw  C.  J.  in  Wait  v.  fielding,  24  Pick, 

from  all  claims  in  respect  of  money  laid  136.     See  Foote,  appellant,  22  Pick.  299 ; 

out  by  me  in  improvements  of  the  estates  Turner  L.  J.  in  Lady  Langdale  v.  Briggs, 

in  Scotland,  and  which  money  has,  ac-  8  De  G.,  M.  &  G.  438 ;  Cole  v.  Scott,  1 

cording  to  the  laws    of   Scotland,  been  Mac.  &  G.  518,  and  note;  Hutchinson  v. 

charged  thereon,"   the  exoneration  only  Barron,  6  H.  &  N.  583 ;  Doe  v.  Walker, 

applied  to  moneys  so  charged  at  the  date  12  M.  &  W.  591 ;  Garrison  v.  Garrison,  5 

of  the  vrill,  and  not  to  money  afterwards  Dutch.   (N.  J.)   153;  Roney  v.  Stiltz,  5 

laid  out  and  charged,  nor  even  to  money  Whart.  385.] 

then  laid  out,  but  afterwards    charged.  (q)  Norris  v.  Harrison,  2  Madd.  268. 

See,  further,  Cole  v.  Scott,  1  Mac.  &  G.  See,  further,  Loscombe  v.  Wintringham, 

518 ;    ante,    221,  222,   223,  where    other  12  Beav.  46.    But  see,  also,  Courtney  v. 

cases  on  the  construction  of  this  enact-  Ferrers,  1  Sim.  145. 

ment  are  collected  in  notes  (d),  (e),  and  (t).  (r)  1  Russ.  &  My.  397. 

See,  also,  the  recent  cases  of  Miles  v.  (s)  See,  also.  Carver  v.  Bowles,  2  Russ. 

Miles,  li.  R.  1  Eq.  462 ;  Pettinger  v.  Am-  &  My.  304. 

bier,  lb.  510 ;  Trinder  v.  Trinder,  lb.  695  ;  (t)  See  Maclaren  a.  Stainton,  27  Beav. 

Castle  V.  Fox,  L.  R.   11   Eq.  Cas.  542.  460,462;  reversed  3  De  G.,  F.  &  J.  202 ; 

["Should  a  man  bequeath  all  his  estate  [(Am.  ed.)  note  (1),  and  cases  cited;  2 
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*  It  may  be  observed,  in  conclusion,  that  it  is  the  duty  of  ex- 
ecutors, as  far  as  possible,  to  preserve  articles  specifically   gng^iflg 
bequeathed,  according  to  the  testator's  wish ;  and,  unless  legacies 
compelled,  they  ought  not  to  apply  them  to  the  payment  sold  with- 

out  DGCGS— 

of  debts,  (w)     And  it  may  be  further  remarked,  that  it  sity : 
is  also  the  duty  of  the  executors  to  get  in  all  the  testa-  ^^g^  ^^ 
tor's  estate,  whether  specifically  bequeathed  or  other-  got  in  by 

'  .  .  '"^  execu- 

wise :  and  that  the  expenses  incurred  in  doing  so  must  tor  at  the 

1  •  1  !•    1  1  p     T  expense  of 

be  paid  out  ot  the  general  estate,  as  part  of  the  expenses  the  general 
of  the  administration,  (y) 

It  may  be  added,  that  if  a  testator,  dying  solvent,  bequeaths  to 
A.  a  given  number  of  articles  forming  part  of  a  stock  ^ig^^g^ 
of  articles  of  the  same  description,  as  for  instance,  if  he   selection  in 

_  a  legatee 

has  twenty  horses  in  his  stable  and  bequeaths  six  of  of  a  certain 

them,  the  legatee,  and  not  the  executor,  has  the  right  a  stock  of 

of  selection,  (x)  """'''• 

There  has  already  been  occasion  to  point  out,  that  if  a  testator 

should  happen  to  direct  his  executor  to  deliver  a  specified  Specific 

packet,  part  of  the  property  of  the  deceased,  to  a  par-  ^n  un"^  °* 

ticular  legatee,  unopened,  the  executor  cannot,  consist-  "p^?'^? 
ently  with  his  duty,  comply  with  this  direction,  (y) 


SECTION  IX. 

Of  Election. 

Although  the  limits  of  this  treatise  will  not  admit  of  a  full  dis- 
cussion of  the  doctrine  of  election,  it  is  necessary  to  *  state  briefly 


Perry  Trusts  (2d  ed.),  §  545,  and  note.] 
See,  also,  ante,  1394,  note  («),  1395,  note 
(z),  for  cases  where  the  question  arises  be- 
tween the  tenant  for  life  and  legatee  in  re- 
mainder. 

(u)  Clarke  v.  Ormonde,  Jacob,  108 ; 
[Perkins  v.  Mathes,  49  N.  H.  107,  114.] 

(y)  Perry  o.  Meddowcroft,  4  Beav.  204. 
Where  a  testator  bequeathed  shares  in 
companies,  in  which  he  was  an  original 
shareholder,  to  his  son  when  he  had  com- 
pleted his  majority,  it  was  held  that  the 
legatee,  on  attaining  twenty-one,  was  en- 
titled to  the  dividends  from  the  testator's 


death,  and  to  have  the  shares  fully  paid 
up  out  of  the  residuary  estate.  Wright  v. 
Warren,  4  De  G.  &  Sm.  367.  See,  also, 
Clive  V.  Clive,  Kay,  600;  In  re  Box,  1 
Hemm.  &  M.  552.  Seeposi,  pt.  it.  bk.ii. 
ch.  I.  §  II.  as  to  the  exoneration  of  specific 
legacies. 

(x)  Jacques  v.  Chambers,  2  Coll.  435. 
[But  see,  for  a  case  where  the  legatee  died 
before  receiving  the  legacy  or  making  the 
selection,  Harris  v.  Philpot,  5  Ired.  Eq. 
324.] 

(y)  See  ante,  392. 
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the  nature  of  the  subject,  and  some  of  the  leading  principles  estab- 
lished with  respect  to  it.  («/i) 

It  is  a  principle  of  equity,  (jy^")  that  a  person  who  accepts  a 
Doctrine  of  benefit  under  an  instrument  must  adopt  the  whole,  giv- 
election:  jjjg  f^^  effect  to  its  provisions,  and  renouncing  every 
right  inconsistent  with  it.  (^^)  If,  therefore,  a  testator  assumes 
to  dispose  of  property  belonging  to  A.,  and  devises  to  A.  other 
lands,  or  bequeaths  to  him  a  legacy,  by  the  same  will,  A.  will  not 
be  permitted  to  keep  his  own  estate,  and  enjoy  at  the  same  time 
the  fruits  of  the  devise  or  bequest  made  in  his  favor,  but  must  elect 
whether  he  will  part  with  his  own  estate,  and  accept  the  provisions 
of  the  will,  or  continue  in  the  enjoyment  of  his  own  property, 
and  reject  that  bequeathed,  (s) 


(yi)  [The  doctrine  of  election,  in  the 
sense  in  which  equity  employs  it,  is  based 
upon  the  obligation  imposed  upon  a  party 
to  choose  between  two  inconsistent  or  al- 
ternative rights  or  claims  in  cases  where 
there  is  a  clear  intention  of  the  person 
from  whom  he  derives  one,  that  he  should 
not  enjoy  both.  Every  case  of  election 
presupposes  a  plurality  of  gifts  or  rights, 
with  an  intention,  express  or  implied,  of 
the  party,  who  has  a  right  to  control  one 
or  both,  that  one  should  be  a  substitute  for 
the  other.  The  party  who  is  to  take  has 
a  choice,  but  he  cannot  enjoy  the  benefits 
of  both.     2  Story  Eq.  Jur.  §§  1075,  1083.] 

(!/2)   [See  4  ICent,  57,  58.] 

(y»)  [Cox  V.  Rogers,  77  Penn.  St.  160; 
Chipman  v.  Montgomery,  63  N.  Y.  221, 
234,  235;  Havens  v.  Sackett,  15  N.  Y. 
365.] 

(z)  See  Mr.  Swanstou's  excellent  notes 
to  the  case  of  Dillon  v.  Parker,  1  Swaust. 
396  et  seq,,  and  the  cases  collected  in  2 
Bop.  Leg.  482  et  seq. ,3i  ed. ;  1  Pow.  Dev. 
430  et  seq.,  Jarman's  ed.  See  Churchill 
V.  Churchill,  L.  E.  5  Eq.  Cas.  44;  Wal- 
linger  v.  Wallinger,  L.  R.  9  Eq.  Cas.  301. 
See,  also,  WoUaston  v.  King,  L.  E.  8  Eq. 
Cas.  165,  173,  per  James  V.  C,  that  the 
ordinary  principle  is,  that  if  a  testator 
gives  property,  by  design  or  by  mistake, 
which  is  not  his  to  give,  and  gives  at  the 
same  time  to  the  real  owner  of  it  other 
property,  such  real  owner  cannot    take 


both.  [Rogers  v.  Jones,  3  Ch.  Div.  688. 
In  Cooper  v.  Cooper,  L.  E.  7  H.  L.  Eng. 
&  Ir.  67,  Lord  Hatherley  said :  "  Although 
the  law  which  has  for  a  long  period  been 
laid  down  on  this  subject  was  for  a  time 
a  little  open  to  doubt  and  difficulty  as 
to  the  exact  expression  which  ought  to 
be  given  of  the  principle  on  which  it  was 
founded,  namely,  whether  it  should  be 
conditional,  including,  therefore,  forfeiture 
in  the  event  of  any  one  taking  under  a 
will  endeavoring  to  disappoint  it,  or  should 
be  compensative,  yet  still  the  main  princi- 
ple was  never  disputed,  that  there  is  an 
obligation  on  him  who  takes  a  benefit  un- 
der a  will  or  other  instrument  to  give  full 
effect  to  that  instrument  under  which  he 
takes  a  benefit ;  and  if  it  be  found  that 
that  instrument  purports  to  deal  with 
something  which  it  was  beyond  the  power 
of  the  donor  or  settlor  to  dispose  of,  but 
to  which  effect  can  be  given  by  the  con- 
currence of  him  who  receives  a  benefit  un- 
der the  same  instrument,  the  law  will  im- 
pose on  him  who  takes  the  benefit  the 
obligation  of  carrying  the  instrument  into 
full  and  complete  force  and  effect."  And 
in  the  same  case  Lord  O'Hagan  said  that 
it  appeared  to  be  quite  immaterial  whether 
the  testator  had  absolutely  nothing  to  do 
with  the  property  in  any  form,  or  whether 
he  had  become  disabled  to  deal  with  the 
property  in  the  particular  form  and  so, 
also,  whether  the  property  assumed  to  be 
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It  is  not  requisite,  for  the  operation  of  this  principle,  that  the 
testator  should  be  aware  that  the  property,  of  which  he  so  under- 
takes to  dispose,  is  not  his  own.  The  obligation  of  making  an 
election  will  be  equally  imposed  on  the  legatee,  although  the  tes- 
tator proceeded  on  an  erroneous  supposition  that  both  the  subjects 
of  bequests  were  absolutely  at  his  own  disposal,  (a) 

It  is  necessary,  however,  that  the  intention  of  the  testator,  to 
dispose  of  the  property  which  is  not  his  own,  should  be  clear ;  the 
intention  must  appear  by  demonstration  plain,  by  *  necessary  im- 


disposed  of  was  realty  or  personalty,  of 
whether  the  whole  of  the  property  was 
disposed  of,  or  only  an  interest  in  it.  "  A 
testator  or  a  testatrix  does  not,  generally, 
know  or  understand  anything  about  the 
doctrine  of  election,  and  you  cannot  find 
any  instrument,  perhaps,  in  which  and 
such  an  intention  was  expressed.  The  in- 
tention that  must  be  clearly  demonstrated 
in  evidence  to  the  court,  is  an  intention  to 
do  the  particular  thing  —  to  give  the  prop- 
erty, which  the  party  has  not  a  right  to 
give,  and  to  give  a  benefit  to  a  person  who 
has  an  interest  in  the  property.  Those 
two  intentions  being  ascertained  upon  clear 
evidence,  the  law  draws  the  conclusion.  It 
is  a  conclusion  of  equity."  Agnew  J.  in 
Cox  V.  Kogers,  77  Penn.  St.  160,  166.  A 
testator  directed,  "  My  wife  is  to  have  the 
whole  of  my  personal  property,  to  enable 
her  to  raise,  support,  and  provide  for  the 
younger  part  of  my  family,  and,  at  the 
death  of  my  wife,  what  part  of  my  per- 
sonal property  is  then  to  be  had  shall  be 
equally  divided  among  my  daughters;  and 
I  wish  it  to  be  fairly  understood  that  my 
personal  property  should  descend  and  be 
equally  divided  among  my  daughters  ;  " 
and  he  also  provided  as  follows :  "  I  do 
will  to  my  son,  his  heirs  and  assigns,  ray 
farm,  &c.  subject  to  my  wife's  thirds,  &c. 
The  wife  owned  the  farm.  She  accepted 
and  retained  the  legacy  of  the  personal 
property.  It  was  held  that  the  legacy  was 
an  absolute  gift  to  the  wife,  and  it  was 
also  held  that  she  and  her  heirs  after  her 
death  were  estopped  from  claiming  the 
VOL.  II.  44 


farm.  Cox  v.  Eogers,  77  Penn.  St.  160. 
To  the  same  effect  are  the  cases  of  Smith 
u.  Smith,  14  Gray,  532  ;  Hyde  v.  Baldwin, 
17  Pick.  308;  Smith  v.  Guild,  34  Maine, 
443;  Weeks  u.  Patten,  18  Maine,  42; 
Hamblett  v.  Hamblett,  6  N.  H.  333 ;  Ful- 
ton V.  Moore,  25  Penn.  St.  468 ;  Kidgway 
V.  Manifold,  39  Ind.  58,  62,  63 ;  Leach  v. 
Prebster,  39  Ind.  492;  Buist  u.  Dawes,  3 
Rich.  Eq.  281 ;  Waters  i/.  Howard,  1  Md. 
Ch.  112 ;  Lewis  v.  Lewis,  33  Penn.  St.  66 ; 
George  n.  Bussing,  15  B.  Mon.  558;  Cauff- 
man  v.  Cauffman,  17  Serg.  &  R.  16  ;  Pres- 
ton V.  Jones,  9  Penn.  St.  456  ;  Glen  u. 
Ksher,  6  John.  Ch.  33, 35  ;  Jones  v.  Jones, 
8  Gill,  139  ;  Copp  v.  Hersey,  31  N.  H. 
330;  Beall  v.  Schley,  2  Gill,  181.] 

(a)  Whistler  v.  Webster,  2  Ves.  jr. 
370 ;  Thelluson  v.  Woodford,  13  Ves.  221 ; 
Welby  V.  Welby,  2  Ves.  &  B.  199  ;  Nay- 
lor  V.  Wetherell,  4  Sim.  114.  [In  Cooper 
V.  Cooper,  L.  R.  7  H.  L,  Eng.  &  Ir.  71, 
Lord  Hatherley  said :  "  If  you  find  him, 
who  is  the  real  owner  of  the  property,  at 
the  same  time  taking  a  benefit  under  the 
will  which  has  erroneously  endeavored  to 
dispose  of  his  property,  then  he  must  give 
effect  to  that  intention,  though  founded  in 
error,  and  give  it  full  effect  by  either  aban- 
doning all  his  interest  under  the  will,  or 
making  compensation  to  the  extent  of  the 
value  of  the  disappointed  intention  of  the 
testator."]  When  it  appears  that  the  tes- 
tator meant  only  to  dispose  of  the  property 
provided  he  had  power  to  do  so,  no  case  of 
election  arises.  Church  v.  Kemble,  5  Sim. 
525. 
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plication.  (6)     And  it  must  appear,  as  it  should  seem,  upon  the 
face  of  the  will ;  for  it  seems  now  to  be  established  that  parol  evi- 
dence is  inadmissible  for  the  purpose  of  showing  it.  (c) 
to  what  The  doctrine  of  election  is  applicable  to  interests  im- 

cases  ap-  '^^ 

piicabie :  mediate,  remote,  contingent,  of  value,  or  not  of  value,  (d) 
The  rule  as  to  election  is  only  applicable  as  between  a  gift  under 
a  will,  and  a  claim  dehors  the  will  and  adverse  to  it,  and  not  as 
between  one  clause  in  a  will  and  another  clause  in  the  same 
will,  (e) 

It  must,  however,  be  observed,  that  the  doctrine  does  not  pre- 
clude a  party  claiming  by  the  will  from  enjoying  a  *  derivative 
interest,  to  which  he  is  entitled  at  law,  under  a  legal  estate  taken 
in  opposition  to  the  will.  Thus  a  man  may  be  tenant  by  curtesy 
of  an  estate  tail,  held  by  his  wife  in  opposition  to  a  will  under 
which  he  accepts  a  legacy.  (/) 

Nor  is  that  doctrine  applicable  as  against  creditors  taking  the 


(6)  Kancliffe  v.  Parkyns,  6  Dow.  179, 
by  Lord  Eldon  ;  Johnson  v.  Telford,  1 
Euss.  &  My.  244 ;  Crabb  v.  Crabb,  1  My.  & 
K.  511 ;  Dillon  u.  Parker,  in  Dom.  Proc. 
7  Bligh  N.  S.  325  ;  S.  C.  1  CI.  &  Kn.  303  ; 
Clementson  v.  Gandy,  1  Keen,  309 ;  Dum- 
mer  v.  Pitcher,  2  My.  &  K.  2^9^  ante, 
1163.  See  the  cases  collected  in  2  Rop. 
Leg.  498  et  seq.,  3d  ed.  See,  also,  Langs- 
low  V.  Langslow,  21  Bear.  552 ;  Tomkyns 
v.Blane,  28  Beav.  422  ;  Honywood  v.  Pos- 
ter, 30  Beav.  14 ;  In  re  Fowler's  Trusts, 
27  Beav.  362 ;  Maddison  v.  Chapman,  1 
Johns.  &  H.  470 ;  Stephens  v.  Stephens,  3 
Drew.  697 ;  1  De  G.  &  J.  62  ;  Wintour  v. 
Clifton,  8  De  G.,  M.  &  G.  641 ;  Box  v. 
Barrett,  L.  R.  3  Eq.  Ca.  244 ;  Cooper  v. 
Cooper,  L.  R.  6  Ch.  App.  15 ;  Orrell  u. 
Orrell,  L.  R.  6  Ch.  App.  302  ;  "Wilkinson 
V.  Dent,  L.  R.  6  Ch.  App.  339  ;  [Havens  v. 
Sackett,  15  N.  Y.  365  ;  "Waters  v.  How- 
ard, 1  Md.  Ch.  112;  S.  C.  8  Gill,  262; 
Beall  V.  Schley,  2  Gill,  181  ;  Jones  v. 
Jones,  8  Gill,  139  ;  Timberlake  v.  Parish, 
5  Dana,  345.]  Where  a  testator,  being 
part  owner  of  an  undivided  interest  in  a 
particular  property,  devises  that  property 
specifically  to  his  co-owner,  a  case  of  elec- 
tion arises.    But  where  the  devise  is  by 

[1443] 


general  words,  such  as  "  all  my  lands  and 
hereditaments,"  or  the  like,  no  case  for 
election  arises,  because  there  is  other  prop- 
erty of  the  testator's  sufficient  to  satisfy 
the  devise.itself.  Padbnry  v.  Clark,  2  Mac. 
&  G.  298 ;  Kitzsimons  v.  Fitzsimons,  28 
Beav.  417  ;  "Whitley  v.  "Whitley,  31  Beav. 
173 ;  Howells  o.  Jenkins,  2  Johns.  &  H. 
706  ;  S.  C.  1  De  G.,  J.  &  S.  617 ;  Miller  v. 
Thurgood,  33  Beav.  496. 

(c)  Stratton  v.  Best,  1  Ves.  jr.  285  ; 
Doe  V.  Chichester,  4  Dow.  65,  76,  78,  89  ; 
1  Rop.  Husb.  &  "Wife,  590,  Jacob's  ed. ; 
Clementson  v.  Gandy,  1  Keen,  309  ;  [Ha- 
vens V.  Sackett,  15  N.  Y.  365.]  See  the 
cases,  contra,  collected  in  the  notes  to  Dil- 
lon V.  Parker,  1  Swanst.  402,  403. 

(d)  "Wilson  V.  Townshend,  2  "Ves.  jr. 
697,  by  Lord  Loughborough;  "Webb  v. 
Lord  Shaftesbury,  7  Ves.  481 ;  and  to  the 
case  of  a  married  woman,  "Willoughby  v. 
Middleton,  2  Johns.  &  H.  344. 

(e)  WoUaston  v.  King,  L.  R.  8  Eq.  Gas. 
165. 

(/)  Cavan  v.  Pulteney,  2  Ves.  jr.  544 ; 
S.  C.  3  Ves.  384 ;  1  Swanst.  408,  note. 
See,  also,  Brodie  v.  Barry,  2  Ves.  &  B. 
127  ;  and  Mr.  Jacob's  note  to  his  edition 
of  Roper  Husb.  &  Wife,  vol.  i.  p.  30. 
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benefit  of  a  devise  for  payment  of  debts,  and  also  enforcing  their 
legal  claim  upon  other  funds  disposed  of  by  the  will.  (^) 

Again,  the  doctrine  of  election  is  not  applicable,  where  real 
property  is  assumed  to  be  devised  by  a  will  (made  before  ,  . 

.r     i'       J  J  ^     _  heir-at-Iaw: 

the  new  wills  act)  not  executed  so  as  to  pass  it,  and  by 
the  same  will  a  legacy  is  given  to  the  heir.     In  such  a  case  the  heir 
may  take  the  legacy,  without  making  good  the  devise  ;  (A)  unless 
the  imperfectly  executed  will  contains  an  express  condition  to  that 
effect  annexed  to  the  legacy.  (*') 

The  law  is  the  same  where  the  devise  of  the  land  is  invalid,  on 
account  of  want  of  capacity  to  devise,  by  reason  of  infancy  or 
coverture.  (/) 

But  a  devise  of  "  all  my  estate  and  effects  which  I  shall  die 
possessed  of  "  extends  to  lands  purchased  by  the  testator  after  the 
date  of  the  will ;  and  therefore  (in  a  case  to  which  the  new  statute 
of  wills  does  not  apply),  the  heir  taking  *  benefits  under  the  will 
must  elect ;  (^)  and  so  he  must,  notwithstanding  that  nothing  was 
bequeathed  to  him  which  would  not  have  descended  to  him  as 
heir,  if  no  will  had  been  made.  (Z) 

Where,  however,  a  testator  domiciled  in  England  devises  "  all 
his  real  and  personal  estates,  whatsoever  and  wheresover,"  and  has 
Scotch  heritable  bonds,  which  do  not  pass  by  the  will,  for  want  of 
certain  formalities  required  by  the  Scotch  law,  the  Scotch  heir  is 
not  put  to  his  election,  but  may  take  English  property  under  the 
will  without  giving  up  the  bonds ;  for  the  devise  is  held  to  refer 

(g)  Kidney  v.  Coussmaker,  12  Ves.  136 ;  1  Russ.  &  My.  250  ;  Schroder  v.  Schroder 

1  Swanst.  408,  note;  1   Pow.  Dev.  437,  Kay,  578;  Hance  v.  Truwhitt,  2  John.  & 

Jarman's  ed.  H.  216.    But  see  Johnson  v.  Telford,  1 

(h)  Gary  v.  Askew,  1  Cox,  241 ;  Shed-  Russ.  &  My.  244. 
don  V.  Goodrich,  8  Ves.  481 ;  Brodie  v.        {I)    Schroder    o.   Schroder,  Kay,   578. 

Barry,  2  Ves.  &  B.  127,  130  ;  Gardiner  v.  [An  heir-at-law  or  next  of  kin  claiming  in 

Fell,  1  Jac.  &  "W.  22;  1  Swanst.  406,  note  hostility  to  a  will,  cannot  maintain  an  ac- 

to  Dillon  V.  Parker.     See,  also,  Sean  v.  tion  to  obtain  a  construction  thereof.    A 

Woods,  24  Beav.  372.  party  who  has  an  interest  in  a  trust  created 

(t)  1   Cox,  244 ;  8  Ves.  497 ;  2  Ves.  &  by  the  wiU,  if  valid,  cannot  allege  the 

B.  130 ;   Boughton  a.  Boughton,  2  Ves.  trust  for  the  purpose  of  giving  the  court 

sen.  12;  1   Swanst.  406,  note;  Dundas  v.  jurisdiction,  while  denying  the  legal  exist- 

Dundas,  2  Dow  &  CI.  349,  374.  ■  ence  of  the  trust  and  claiming  legal  rights 

(j)  Hearle  v.  Greenbank,  3  Atk.  695,  inconsistent  therewith;  to  entitle  him  to 

715  ;  S.  C.  1  Ves.  sen.  298 ;  Rich  v.  Cock-  the  action  and   judgment  of  the  court, 

ell,   9   Ves.  369 ;    1   Swanst.  406,  note,  either  in  execution  of  the  trust  or  in  the 

See,  also,  Blaiklock  v.  Grindle,  L.  R.  7  construction  of  the  will  and  the  adjust- 

Eq.  Cas.  215.  ment  of  the  rights  of  the  parties  under  it, 

(i)  Churchman  v.  Ireland,  4  Sim.  520 ;  he  must  elect  to  take  in  subordination  to 
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only  to  such  property  as  is  capable  of  being  given  by  such  a 
will,  (m) 

Widow  en-       ifc  jg  further  necessary  to  consider  the  subject  as  ap- 
dower :        plied  to  the  case  of  a  widow  entitled  to  dower.  (rriP) 

By  stat.  3  &  4  W.  4,  c.  105,  s.  9,  it  is  enacted,  that  "  where 
a  husband  shall  devise  any  land  out  of  which  his  widow  would  be 
entitled  to  dower  if  the  same  were  not  so  devised,  or  any  estate 
or  interest  therein,  to  or  for  the  benefit  of  his  widow,  such  widow 
shall  not  be  entitled  to  dower  out  of  or  in  any  land  of  her  said 
husband,  unless  a  contrary  intention  be  declared  by  his  will."  And 
by  sect.  10,  "  No  gift  or  bequest  made  by  any  husband  to  or  for 
the  benefit  of  his  widow  of  or  out  of  his  personal  estate,  or  of  or 
out  of  any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice 
her  right  to  dower,  unless  a  contrary  intention  shall  be  declared 
by  his  will."  (m^) 


the  will,  and  under  the  trust  as  created. 
Chipman  v.  Montgomery,  63  N.  Y.  22] .] 

(m)  Allen  v.  Anderson,  5  Hare,  163; 
Maxwell  V.  Maxwell,  16  Beav.  106  ;  2  De 
G.,  M.  &  G.  705  ;  [Dewar  v.  Maitland,  L. 
R.  2  Eq.  Cas.  834.  A  provision  made  for 
the  widow  in  her  husband's  will,  and  not 
waived  by  her,  does  not  affect  her  claim  to 
her  share  of  the  residue  of  his  property, 
not  disposed  of  by  the  will.  Nickerson  v. 
Bowly,  8  Met.  424  ;  Kempton,  appellant, 
23  Pick.  163;  Briggs  v.  Hosford,  22  Pick. 
288.] 

(nO-)  [See  Cox  v.  Rogers,  77  Penn.  St. 
160,  cited  ante,  1441,  note  (2);  Bradfords 
V.  Rents,  43  Penn.  St.  474.] 

(m^)  [Statutes  providing  for  this  class 
of  cases  exist  in  most  of  the  American 
States.  In  the  statutes  of  some  of  the 
states  it  is  made  the  rule  that  the  widow 
shall  not  take  both  the  devise  or  bequest 
and  also  her  dower,  "  unless  it  plainly  ap- 
pears by  the  will  to  have  been  the  inten- 
tion of  the  testator."  As  to  the  election  of 
the  wife  to  take  the  provision  made  for  her 
by  the  will,  or  to  claim  her  dower,  it  is 
understood  to  be  conceded  to  her  in  all 
the  states,  restricted  only  in  the  time  and 
manner  of  its  exercise.  In  most  of  the 
states  a  period  is  fixed  by  law,  within  which 
she  must  elect  whether  to  accept  the  pro- 


vision made  in  lieu  of  dower,  or  to  insist 
upon  her  general  right  at  law ;  and  failing 
to  renounce  the  provision  in  the  manner 
prescribed,  she  is  conclusively  deemed  to 
have  accepted  it.  "  In  Delaware  she 
must  make  her  election  on  a  day  assigned, 
in  the  particular  case,  by  the  orphan's 
court.  In  Connecticut  it  must  be  done 
within  two  months  after  the  time  limited 
by  the  probate  court  from  bringing  in 
claims  against  the  estate.  In  Maine,  Mas- 
sachusetts, New  Jersey,  North  Carolina, 
Tennessee,  Illinois,  Maryland,  and  Missis- 
■  sippi  six  months  are  allowed,  computing 
from  the  time  of  the  probate  of  the  will. 
In  Vermont  it  is  eight  months ;  and  in 
Rhode  Island,  Alabama,  and  Missouri  it 
is  twelve  months,  computing  from  the 
same  period.  In  Indiana,  Virginia,  Ar- 
kansas, Michigan,  and  New  York,  one 
year  is  allowed,  computing  from  the  death 
of  the  husband.  In  the  last  three  stales 
her  election  must  be  evinced,  either  by  en- 
try on  the  lands  to  be  assigned  for  her 
dower,  or  by  commencing  proceedings  for 
the  recovery  thereof.  In  Indiana  the 
lapse  of  a  year  is  not  conclusive,  unless 
she  also  had  knowledge  of  the  provision 
made  for  her."  Mr.  Greenleafs  note  (1) 
to  1  Cruise  Dig.  181 ;  4  Kent,  58.  In  the 
statute  of  Massachusetts  the  piovislon  is 
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But  by  sect.  14,  it  is  enacted,  that  this  act  shall  not  extend  to 
the  dower  of  any  widow  who  shall  have  been  or  shall  be  married 
on  or  before  January  1,  1834,  and  shall  not  give  to  any  will,  &c. 
executed  before  that  day  the  effect  of  defeating  *or  prejudicing 


that  "  when  a  man  dies,  having  lawfully 
disposed  of  his  estate  by  will,  and  leaving 
a  widow,  she  may,  at  any  time  within  six 
months  after  the  probate  of  the  will,  file 
in  the  probate  oflSce,  in  writing,  her  waiver 
of  the  provisions  made  for  her  in  the  will ; 
and  shall  in  such  case  be  entitled  to  such 
portion  of  his  real  and  personal  estate  as 
she  would  have  been  entitled  to  if  her  hus- 
band had  died  intestate,"  with  some  re- 
strictions as  to  her  share  of  the  personal 
estate,  where  it  exceeds  a  certain  amount. 
"  If  she  makes  no  such  waiver  she  shall 
not  be  endowed  of  his  lands,  unless  it 
pliiinly  appears  by  the  will  to  have  been 
the  intention  of  the  testator  that  she 
should  have  such  provisions  in  addition  to 
her  dower."  St.  1861,  c.  164,  §  I ;  Towle 
V.  Swasey,  106  Mass  100,  105.  See  Hast- 
ings V.  Clifford,  32  Maine,  132 ;  Brown  v. 
Brown,  5  Ired.  136.  The  privilege  of  the 
widow,  under  the  above  statute,  to  waive 
the  provisions  made  for  her  in  her  hus- 
band's will,  and  become  thereby  entitled 
to  a  distributive  share  of  his  estate,  is  a 
personal  right,  which,  if  she  is  insane, 
neither  she  nor  her  guardian  can  exercise. 
Pinkerton  v.  Sargent,  102  Mass.  563.  So, 
where  the  widow  died  a  few  days  after  the 
decease  of  her  husband,  and  before  the 
probate  of  the  will,  and  before  any  waiver 
by  her  of  its  provisions  in  her  favor,  it  was 
held  that  neither  her  administrator,  nor 
her  children  by  a  former  husband,  could 
exercise  the  right  of  waiver,  which  it  was 
said  was  personal  to  her,  and  could  not 
pass  to  her  representatives.  Sherman  v, 
Newton,  6  Gray,  307  ;  Welsh  v.  Anderson, 
28  Miss.  293.  In  Atherton  v.  Corliss,  101 
Mass.  40,  it  was  held  that  under  the  above 
limitation  "  at  any  time  within  six  months 
after  the  probate  of  the  will,"  the  right  may 
be  exercised  at  any  time  after  the  decease 
of  the  testator  and  before  the  expiration  of 
six  months  after  the  probate  of  the  will. 


The  above  conclusion  was  arrived  at,  after 
a  careful  collation  and  comparison  of  the 
previous  statutes,  by  Mr.  Justice  Wells. 
As  to  the  effect  of  a  waiver  by  an  insane 
widow,  afterwards  confirmed  by  her  guar- 
dian, see  Brown  v.  Hodgdon,  31  Maine, 
65,  and  the  notice  of  it  by  Colt  J.  in  Pink- 
erton V.  Sargent,  102  Mass.  571.  See,  fur- 
ther, as  to  the  waiver  by  a  widow  of  pro- 
visions made  for  her  in  her  husband's  will, 
Eeed  v.  Dickerman,  12  Pick.  146  ;  Pratt  v. 
Felton,  4  Cush.  174;  Sturgis  u.  Ewing, 
18  111.  176  ;  Kinnard  v.  Williams,  8  Leigh, 
400;  Adams  w.  Adams,  5 Met.  277  ;  Craven 
u.  Craven,  2  Dev.  Eq.  338 ;  Keid  v.  Camp- 
bell, Meigs,  378  ;  M'Daniel  v.  Douglass,  6 
Humph.'  220 ;  Thompson  v.  Egbert,  2 
Harr.  460.  It  is  provided  by  statute  in 
Massachusetts  that  if  a  woman  is  deprived 
of  the  provision  made  for  her  by  will  or 
otherwise,  in  lieu  of  dower,  she  may  be 
endowed  anew  in  like  manner  as  if  such 
provision  had  not  been  made.  Genl.  Sts. 
c.  90,  §  13.  This  statute  was  held  to  apply 
to  a  case  where  the  widow  had  impliedly  ac- 
cepted, by  not  waiving,  a  provision  made 
for  her  in  her  husband's  will,  of  which 
provision  she  was  deprived,  in  consequence 
of  all  the  property  left  by  the  testator  be- 
ing taken,  or  required,  for  the  payment  of 
his  debts.  And  it  was  further  held  that 
it  made  no  difference  in  such  case  whether 
the  provision  made  for  her  was  a  devise  of 
all  the  testator's  property,  on  condition 
that  she  should  pay  all  his  debts,  legacies, 
&c.  or  a  bequest  of  a  certain  sura  of 
money,  or  of  specific  property.  Thomp- 
son V.  McGaw,  1  Met.  66;  Hastings  v. 
Clifford,  32  Maine,  132.  Nor  is  it  neces- 
sary, in  order  to  restore  her  to  her  right 
of  dower,  that  she  be  deprived  of  the  en- 
tire provision  made  for  her  in  the  will ;  it 
is  sufScient  if  she  be  deprived  of  a  sub- 
stantial part  of  it.  Hastings  v.  Clifford, 
32  Maine,  132.] 
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any  right  to  dower.  It  is,  therefore,  requisite,  with  respect  to 
cases  to  which  the  act  does  not  apply,  to  refer  briefly  to  the  au- 
thorities as  established  before  the  passing  of  the  statute. 

To  exclude  a  widow  from  her  legal  right,  either  there  must  be 
an  express  declaration  to  that  effect,  or  it  must  appear  clearly 
from  the  whole  frame  of  the  will,  that  it  was  the  testator's  inten- 
tion to  give  her  some  interest  wholly  inconsistent  with  her  enjoy- 
ment in  that  legal  right,  (n)     "  It  is  to  be  collected  from  all  the 


(n)  1  Bass.  113.  See  the  authorities 
establishing  this  principle  collected  in  1 
Rop.  Husb.  &  Wife,  577  et  seq.,  Jacob's 
ed. ;  2  Eop.  Leg.  530  et  seq.,  3d  ed. ;  [Car- 
roll u.  Carroll,  20  Tex.  731.  "At  com- 
mon law  the  right  of  dower  was  not  af- 
fected by  a  devise  or  bequest  to  the  widow, 
unless  it  plainly  appeared  by  the  will  to 
be  intended  in  lieu  of  dower."  Wells  J. 
in  Atherton  v.  Corliss,  101  Mass.  40,  46. 
If,  however,  a.  testator  should  bequeath 
property  to  his  wife,  manifestly  with  the 
intent  of  its  being  in  satisfaction  of  her 
dower,  it  would  create  a  case  of  election. 
But  such  an  intention  must  be  clear  and 
free  from  ambiguity ;  and  it  will  not  be  in- 
ferred from  the  testator's  making  a  gen- 
eral disposition  of  all  his  property,  al- 
though he  should  give  his  wife  a  legacy, 
for  he  might  intend  to  give  only  what  was 
strictly  his  own,  subject  to  dower.  There 
is  no  repugnancy  in  such  a  bequest.  In 
order  to  exclude  dower,  the  instrument 
containing  the  bequest  ought  to  comprise 
some  provision  inconsistent  with  the  claim 
to  it.  3  Wooddes.  §  59,  p.  493 ;  4  Kent,  57, 
58  ;  Fuller  v.  Yeates,  8  Paige,  325  ;  Jack- 
son V.  Churchill,  7  Cowen,  287 ;  Van  Or- 
den  V.  Tan  Orden,  10  John.  30 ;  Pickett  v. 
Peay,  2  Const.  Rep.  (S.  Car.)  746 ;  Bull 
».  Church,  5  Hill  (N.  Y.),  206;  S.  C.  2 
Denio,  480;  Savage  v.  Burnham,  17  N. 
Y.  561,  571 ;  Dodge  v.  Dodge,  31  Barb. 
413  ;  Mills  V.  Mills,  28  Barb.  454;  Lewis 
V.  Smith,  5  Selden,  502 ;  Kennedy  v.  Mills, 
13  Wend.  553  ;  Lasher  v.  Lasher,  13  Barb. 
106  ;  Palmer  v.  Voorhis,  35  Barb.  479 ; 
Leonard  v.  Steele,  4  Barb.  20 ;  Sandford 
V.  Jackson,  10  Paige,  266  ;  Jones  v.  Pow- 
ell, 6  John.  Ch.  194  ;  Smith  v.  Kniskern, 
4  John.  Ch.  9 ;  Adsit  v.  Adsit,  2  John.  Ch. 


248 ;  Evans  v.  Webb,  1  Yeates,  424 ; 
Allen  V.  Pray,  3  Fairf  138 ;  Perkins  v. 
Little,  1  Greenl.  150;  Stark  u.  Hunton, 
Saxton  Ch.  (N.  J.)  216;  Norris  u.  Clark, 
2  Stockt.  (N.  J.)  51 ;  Van  Arsdale  v.  Van 
Arsdale,  2  Dutch.  404;  Parker  v.  Sow- 
erby,  4  De  G.,  M.  &  G.  321 ;  Chapin  v. 
Hill,  1  E.  I.  446  ;  Collins  v.  Carman,  5 
Md.  503  ;  Herbert  v.  Wren,  7  Cranch, 
370 ;  Reed  v.  Dickerman,  12  Pick.  146 ; 
Merrill  v.  Emery,  10  Pick.  507  ;  Yancy  v. 
Smith,  2  Mete.  (Ky.)  408 ;  Sully  v.  Neber- 
gall,  30  Iowa,  339 ;  Shaw  v.  Shaw,  2 
Dana,  342 ;  Baily  v.  Duncan,  4  Monr. 
265,  266 ;  Higginbotham  v.  Cornwell,  8 
Grattan,  83 ;  Bailey  v.  Boyce,  4  Strobh. 
Eq.  84 ;  Caston  v.  Gaston,  2  Rich.  Eq.  1 ; 
Buist  V.  Dawes,  3  Rich.  Eq.  281 ;  Tooke 
V.  Hardeman,  7  Geo.  20 ;  Douglas  v.  Feay, 
1  West  Va.  26  ;  Copp  v.  Hersey,  31  N.  H. 
317 ;  Corriell  v.  Ham,  2  Clarke  (Iowa), 
405 ;  Lord  v.  Lord,  i3  Conn.  327  ;  Fulton 
0.  Fulton,  30  Miss.  586 ;  Braxton  v.  Free- 
man, 6  Rich.  35.  In  some  cases  the  in- 
tent to  exclude  dower  has  been  shown  by 
matters  extraneous  to  the  will.  Baily  v. 
Duncan,  4  Monr.  265,  266.  For  circum- 
stances showing,  or  amounting  to,  an  elec- 
tion by  the  widow,  see  Quarles  v.  Garnett, 
4  Desaus.  146;  Blunt  v.  Gee,  5  Call,  481  ; 
Shaw  V.  Shaw,  2  Dana,  342 ;  Clay  v.  Hart, 
7  Dana,  6 ;  Wilson  v.  Hamilton,  9  Serg. 
&  R.  424 ;  Watkins  v.  Watkins,  7  Yerger, 
283 ;  Steele  v.  Fisher,  1  Edw.  Ch.  435.  A 
charge  of  a  "  comfortable  support  and  main- 
tenance "  upon  the  real  estate  will  not  ex- 
clude the  right  of  dower.  There  is  noth- 
ing repugnant  in  the  operation  of  the  two 
claims.  Smith  v.  Kniskern,  4  John.  Ch. 
9.  But  see  Worther  v.  Pearson,  33  Geo. 
387.] 
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cases,"  said  Lord  Redesdale,  in  Birmingham  v.  Kirwan,  (o)  "  that 
as  the  right  to  dower  is  in  itself  a  clear  legal  right,  an.  intent  to 
exclude  that  right  by  voluntary  gift  must  be  demonstrated  either 
by  express  words,  or  by  clear  and  manifest  implication.  If  there 
be  anything  ambiguous  or  doubtful,  if  the  court  cannot  say  that 
it  was  clearly  the  intention  to  exclude,  then  the  averment  that  the 
gift  was  made  in  lieu  of  dower  cannot  be  supported ;  and  to  make 
a  case  of  election,  that  is  necessary ;  for  a  gift  is  to  be  taken  as 
pure,  until  a  condition  appear.  This  I  take  to  be  the  ground  of 
all  the  decisions." 

Accordingly,  in  Lawrence  v.  Lawrence,  (^)  it  was  decided  by 
the  house  of  lords,  that  where  a  testator  gave  certain  legacies  to 
his  widow,  and  also  part  of  his  real  estate  during  her  widowhood, 
and  devised  the  residue  to  other  persons,  she  was  not  precluded 
from  taking  dower  in  the  whole ;  the  sole  possession  of  part  of  the 
lands  not  being  deemed  inconsistent  with  the  assertion  of  a  legal 
right  to  a  third  of  the  whole.  (§')  And  the  law  appears  to  be 
clearly  settled  at  this  day,  that  a  devise  of  lands,  eo  nomine,  upon 
trust  for  sale,  or  a  devise  of  lands,  eo  nomine,  to  a  devisee  bene- 
ficially, does  not,  per  se,  *  express  an  intention  to  devise  the  land 
otherwise  than  subject  to  its  legal  incidents,  that  of  dower  in- 
cluded, (r) 

But  where  the  provisions  of  the  will  are  absolutely  inconsistent 
with  her  claims  of  dower,  the  widow  must  make  her  election. 
The  difficulty  of  applying  this  principle,  in  the  ascertaining 
whether  the  inconsistency  does  or  does  not  exist,  has  given  rise 
to  numerous  and  somewhat  conflicting  decisioris.  (s)  It  may,  per- 
haps, be  useful,  in  this  place,  to  refer  to  some  of  those  which  are 
most  modern,  (t")    In  Miall  v.  Brain,  (u)  Sir  J.  Leach  V.  C.  held 

(o)  2  Sch.  &  Lef.  452.  Craig    v.     Walthall,    14    Grattan,    518; 

(p)  2  Vera.  365  ;  S.  C.  2  Freem.  234  ;  3  M'Leod  v.  M'Donnel,  6  Ala.  241 ;  Crea- 

Bro.  P.  C.  483,  Toml.  ed.  craft  v.  Dille,  3  Yeates,  79.    As  to  the 

(q)  See,  also,  Holdich  v.  Holdich,  2  T.  effect  of  a  devise  to  the  widow  during  wid- 

&  Coll.  C.  C.  22,  per  Knight  Bruce  V.  owhood,   see  Hamilton  v.  Buckwater,  2 

C.  accord.  Yeates,  389  ;  Bull  v.  Church,  5  Hill  (N. 

(r)  Ellis   u.   Lewis,   3   Hare,  310,  313.  Y.),  206;    Sully   v.  Nebergall,  30   Iowa, 

See  Goodfellow  v.  Goodfellow,  18  Beav.  339.] 

356;  post,  1147,  note   (c);  [Jennings  v.  (t)  The  reader  is  especially  referred  to 

Smith,  29  111.  116.]  the  case  of  Gibson  v.  Gibson,  1  Drew.  42, 

(s)  See  the  cases  collected  in  2  Eop.  where  the  doctrine  of  election  generally  is 

Leg.  540  et  seg.,  3d  ed. ;  [Lord  v.  Lord,  23  explained  in  the  elaborate  judgment  of 

Conn.  331 ;  Hickey  v.  Hickey,  26  Conn.  Kindersley  V.  C . 

261 ;  Bailey  v.  Boyce,  4  Strobh.  Eq.  84;  (m)  4  Madd.  119,  125. 
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that  the  widow  was  put  to  her  election,  where  there  was  a  general 
devise  to  trustees  of  the  real  estate  ;  and  a  house,  which  formed 
part  of  it,  was  given  upon  trust  to  permit  and  suffer  the  testator's 
daughter  to  use,  occupy,  and  enjoy  it  for  her  life  ;  his  honor  think- 
ing that  the  testator  contemplated  for  his  daughter  the  personal 
use,  occupation,  and  enjoyment  of  the  house,  so  as  to  be  incon- 
sistent with  the  widow's  right  to  dower  out  of  it.  There  being, 
therefore,  one  part  of  the  property,  with  respect  to  which  it  was 
clear  the  testator  did  not  intend  it  should  be  subject  to  dower,  it 
followed,  since  the  whole  of  the  property  was  given  by  one  gen- 
eral devise,  that  he  did  not  intend  that  any  portion  of  it  should 
be  subject  to  dower,  (a:)  Again,  in  Butcher  v.  Kemp,  («/)  his 
honor  decided  that  where  the  testator  directed  his  trustees  to  con- 
tinue his  farming  business  on  his  farm  of  one  hundred  and  thirty- 
six  acres,  during  the  minority  of  his  daughter,  and  for  her  benefit, 
the  widow,  a  devisee,  was  put  to  her  election  in  respect  of  her 
dower  out  of  this  farm ;  because  the  testator's  intention  was  that 
the  trustees  should  be  possessed  of  the  entire  farm,  and  her  title 
*  to  dower  would  disappoint  that  intention.  So  in  Eoadley  v. 
Dixon,  (s)  the  testator,  after  bequeathing  to  his  wife  an  annuity, 
charged  on  his  estate  at  S.  with  power  of  entry  and  distress,  if  it 
should  be  in  arrear  for  thirty  days,  and  giving  other  legacies  and 
annuities,  which  he  charged  on  his  lands  at  S.  in  aid  of  his  per- 
sonal estate,  gave  and  devised  all  his  real  and  personal  property 
to  trustees,  upon  certain  trusts ;  and  he  directed  them  to  occupy 
and  manage,  during  the  minority  of  his  son,  a  farm  constituting 
the  greater  part  of  his  estate  at  S.,  and  to  let  and  manage  the 
residue  of  his  real  estates,  and  to  receive  the  rents  of  the  whole 
of  his  real  estates.  And  Lord  Lyndhurst  held  that  the  widow 
must  be  put  to  elect  between  her  dower  and  the  benefits  given  her 
by  the  will,  (a)  Again,  in  O'Hara  v.  Chaine,  (6)  where  a  testator, 
having  contracted  to  sell  part  of  his  fee  simple  estates,  devised  all 
his  real  and  personal  estates  to  trustees,  and  directed  them  to  com- 
plete his  contract  with  the  purchaser,  and  to  sell  and  convert  into 
money  all  his  real  and  personal  estates,  and  out  of  the  interest  of 

(x)  See,  also,  the  observations  of  Lord  (z)  3  Buss.  192. 

Lyndhurst  in  3  Russ.  204, 205.    [So  -wh'ere  (a)  See,  also,  Lowes  v.  Lowes,  5  Hare, 

the  devise  was  to  a  widow  and  other  per-  501 ;  Reynard  v.   Spence,  4  Beav.  103  ; 

sons  in  certain    proportions.    Parker  v.  Taylor    v.  Taylor,  1   Y.  &    Coll.  C.  C. 

Parker,  13  Ohio  St.  95.]  727. 

(y)  5  Madd.  61.  (6)  l  Jones  &  Lat.  662. 
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the  moneys  to  arise  from  the  sales  to  pay  an  annuity  to  his  wife 
for  her  life  ;  and  he  empowered  ■  his  trustees  to  lease  such  parts  of 
his  real  estates  as  should  not  be  sold ;  it  was  held  by  Sir  E.  Sug- 
den  C.  of  Ireland,  that  the  widow  was  bound  to  elect  between 
benefits  given  by  the  will  and  her  dower,  (c) 

In  Reynolds  v.  Torin,  (^)  the  testator  bequeathed  to  his  *  wife 
during  her  life  four  sevenths  of  the  income  of  his  general  residu- 
ary estate,  in  which  he  intended  to  include  a  Scotch  heritable 
bond  ;  but  the  infant  heir,  having  elected,  under  the  order  of  the 
court,  to  claim  against  the  will,  took  that  bond  by  his  legal  title, 
subject  to  the  widow's  right  of  terce.  And  Lord  GifEord  held 
that  the  widow  must  elect ;  and  that,  although  disappointed  of  the 
four  sevenths  of  the  interest  of  the  bond  debt,  which  the  testator 
meant  her  to  enjoy,  she  must,  if  she  claimed  what  he  had  effect- 
ually bequeathed  to  her,  bring  in  her  terce  to  increase  the  general 
residuary  estate. 

Whether  a  mere  charge  of  an  annuity  upon  the  land  subject  to 
dower,  with  a  clause  of  entry  and  distress,  will  be  sufficient  to  put 
the  widow  to  her  election, 'is  a  question  which  has  given  occasion 
for  much  contrariety  of  decision,  and  is  still  unsettled,  (e) 

Where  a  testator  makes  two  bequests  to  the  same  person,  one 
of  which  happens  to  be  onerous  and  the  other  beneficial,  Case  of  two 
the  legatee  will  not  be  allowed  to  reject  the  one  and  on^"n^er- 
retain  the  other.  Thus,  in  Talbot  v.  Lord  Radnor,  (/)  °fh\^."^,'jj;' 
a  testator  bequeathed  a  leasehold  house  to  Jiis  sister,  and  filial. 
he  also  bequeathed  to  her  an  annuity  for  her  life.  The  rent  re- 
served bjr  the  lease  was  higher  than  the  house  would  let  for  at  the 
time  of  the  decease  of  the  testator.     The  question  was,  whether, 

(c)  See,  also,  Hall  «.  Hill,  1  Dr.  &  W.  right   to   dower.      See,   also,   cMe,    1445. 

94 ;  Grayson  v.  Deakin,  3  De  G.  &  Sm.  [See  as  to  this,  Fuller  v.  Yeates,  8  Paige, 

298  ;  Parker  v.  Sowerby,  1  Drew.  488  ;  4  329  ;  Duncan  v.  Duncan,  2  Yeates,  302.] 
De  G.,  M.  &  G.  321 ;  Linley  v.  Taylor,  1        (d)  1  Russ.  129. 

GifF.  67,  which  appear  to  establish  fully         (c)  See  the  cases  cited  in  the  arguments 

that  a  power  of  leasing  puts  the  widow  to  of  the  case  of  Koadley  v.  Dixon,  3  Russ. 

her  election.     See,  however,  "Warbutton  192,  and  the  observations  of  Lord  Lynd- 

V.  Warbutton,2  Sm.  &  G.  163, 167,  where  hurst  on  the  point,   in  3  Russ.  201,  202. 

Stuart  V.  C.  expresses  his  opinion  that  It  has  lately   been  treated  as  an  estab- 

Grayson  v.  Deakin  and  Parker  v.  Sowerby  lished  point,  that  a  mere  gift  of  an  an- 

have  proceeded  on  a  misapprehension  of  nuity  to  her,  though  charged  on  all  the 

Hall  V.  Hill.     See,  also,  Bending  v.  Bend-  testator's  property,  is  not  sufficient  to  put 

ing,  3  Kay  &  J.  257,  in  which  case  powers  her  to  her  election.    Holdich  o.  Holdich, 

of,  or  trusts  for,  sale  were  held  by  "Wood  2  Y.  &  Coll.  C.  C.  18,  21. 
V.   C.   not  inconsistent  with  a  widow's        (/)  3  My.  &  K.  254. 
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if  the  legatee  disclaimed  the  lease,  she  could  retain  the  annuity. 
And  Sir  John  Leach  M.  R.  was  of  opinion  that,  as  it  was  the  plain 
intention  of  the  testator  that  his  estate  should  no  longer  be  sub- 
ject to  the  rent  of  the  leasehold  house,  the  legatee  could  not,  in 
that  respect,  disappoint  his  intention,  and  retain  the  benefit  given 
by  his  will ;  but  must  take  the  benefit  cum  onere. 

*  But  in  such  cases,  it  is  a  question  of  the  intention  of  the  tes- 
tator to  be  gathered  from  the  will,  whether  the  legatee  must  elect 
to  take  all  or  none  of  the  gifts  in  the  will,  or  whether  he  may 
accept  the  beneficial  gifts  and  repudiate  that  which  is  burden- 
some. (^) 

The  inquiry,  as  to  what  acts  or  acquiescence  constitute  an 
What  con-   implied  election,  must  be  decided  rather  by  the  circum- 

stitutesan  ^  \      _ 

election.  stances  of  each  case  than  by  any  general  principle.  The 
questions  are,  whether  the  parties  acting  or  acquiescing  were  aware 
of  their  rights  ;  (^^)  whether  they  intended  election  ;  whether  they 
can  restore  the  individuals  affected  by  their  claim  to  the  same 
situation  as  if  the  acts  had  never  been  performed ;  or  whether 
these  inquiries  are  precluded  by  lapse  of  time.  (K) 


{g)  Warren  v.  Rudall,  1  Johns.  &  H.  1  ; 
Long  V.  Kent,  H  Jur.  N.  S.  724.  [In 
Ward  V.  Ward,  15  Pick.  526,  there  was  a 
devise  of  a  tract  of  land  charged  with  the 
payment  of  the  sum  of  $300  ;  and  a  re- 
siduary legacy  was  given  to  the  same  dev- 
isee, without  any  condition  annexed  to  it, 
and  it  was  held  that  the  devisee  might  re- 
nounce the  particular  devise,  and  that  he 
should  nevertheless  be  entitled  to  the  re- 
siduary legacy.  It  would  be  manifestly 
contrary  to  the  will,  it  is  said,  to  charge 
the  $300  upon  the  whole  property  given  to 
the  devisee,  when  it  is  expressly  put  upon 
one  particular  part.  The  case  of  Hap- 
good  V.  Houghton,  22  Pick.  480,  was  de- 
cided on  similar  principles.] 

(g^)  [The  election  to  be  binding  should 
be  evidenced  by  unequivocal  acts  clearly 
proved,  should  be  made  with  full  knowl- 
edge of  the  facts,  and  the  burden  of  show- 
ing this  is  upon  him  who  alleges  that  an 
election  has  been  made.  Cox  v.  Eogers, 
77  Penn.  St.  160 ;  Spread  u.  Morgan,  11 
H.  L.  Cas.  588  ;  Padbury  v.  Clark,  2  Mac. 
&  G.  307  ;  Whitridgev.  Parkhurst,  20  Md. 


62.  The  legal  presumption  is  that  the 
party  electing  knew  the  legal  effect  of  his 
acts.  Cox  V.  Rogers,  supra;  Bradfords  v. 
Keuts,  43  Penn.  St.  474.] 

(A)  See  Mr.  Swanston's  note  to  Dillon 
0.  Parker,  1  Swanst.  332,  and  the  cases 
there  collected.  See,  also,  Morgan  o.  Ed- 
wards, 1  Bligh  N.  S.  401 ;  S.  C.  1  Dow. 
N.  S.  134 ;  Dillon  v.  Parker,  Dom.  Proc. 
7  Bligh  N.  S.  325 ;  S.  C.  1  CI.  &  Fin. 
303 ;  Reynard  v.  Spence,  4  Beav.  103 ; 
Briscoe  u.  Briscoe,  1  Jones  &  Lat.  334 ; 
Padbury  «.  Clark,  2  Mac.  &  G.  298; 
Worthington  v.  Wiginton,  20  Beav.  67  j 
Wintour  v.  Clifton,  21  Beav.  447  ;  Sop- 
with  V.  Maugham,  30  Beav.  235 ;  Grissell 
V.  Swinhoe,  L.  R.  7  Eq.  Cas.  291 ;  Cooper 
V.  Cooper,  L.  R.  6  Ch.  App.  15  ;  [Dixon 
V.  McCue,  14  Grattan,  540  ;  Craiga.  Walt- 
hall, 14  Grattan,  518  ;  Blunt  o.  Gee,  5 
Call,  481 ;  Mahan  v.  Morgan,  6  Irish  Eq. 
173;  Dewar  u.  Maitland,  L.  R.  2  Eq. 
834;  Quarles  v.  Garnett,  4  Desaus.  146; 
TJpshaw  V.  XJpshaw,  2  Hen.  &  Munf.  3  ; 
O'Drisooll  V.  Koger,  2  Desaus.  299  ;  Jones 
V.   Powell,   6   John.    Ch.   194,    198,  199 ; 
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A  party  bound  to  elect  is  entitled  first  to  ascertain  the  value 
of  the  funds  ;  (A^)  and  for  that  purpose  may  sustain  a  bill  to  have 
all  necessary  accounts  taken,  (i)  An  election,  under  a  miscon- 
ception of  the  extent  of  claims  on  the  fund  elected,  is  not  conclu- 
sive, (y) 

Another  subject  of  much  doubt,  with  respect  to  the  doctrine  of 
election,  has  been,  whether  the  election  to  take  against  Effect  of 
the  will  induces  the  necessity  of  relinquishing  the  benefit  «i^<>''°°- 
given  by  it  in  toto,  or  only  imposes  an  obligation  to  indemtaify 
the  claimants  whom  it  disappoints  ;  that  is,  as  it  is  sometimes  ex- 
pressed, whether  the  principle,  on  which  the  *  doctrine  of  election 
proceeds,  is  forfeiture  or  compensation.  (A)  The  more  recent 
authorities  are  said  to  establish,  that  compensation  only  is  to  be 
made.  (?) 

SECTION  X. 

Of  the  Refunding  of  Legacies. 

Under  certain  circumstances,  legatees  are  bound  to  refund  their 
legacies,  or  a  ratable  part  of  them.    It  will,  perhaps,  be  most  con- 


Reed  V.  Dickerman,  12  Pick.  146 ;  Delay 
0.  Vinal,  1  Met.  57.]  Where  there  are  sev- 
eral next  of  kin,  each  of  them  may  have 
a  separate  right  of  election,  and  neither 
the  election  of  the  majority  nor  that  of  the 
heir  or  administrator  will  bind  the  others. 
Fytche  v.  Fytche,  L.  E.  7  Eq.  Cas.  494. 

(Ai)  [See  Dunlop  v.  Ingi-am,  4  Jones  Eq. 
178 ;  2  Story  Eq.  Jur.  §  1098  ;  4  Kent,  57  ; 
United  States  v.  Duncan,  4  McLean,  99  ; 
Hall  V.  Hall,  2  McCord  Ch.  280 ;  Shot- 
well  V.  Sedam,  3  Ohio,  1  ;  Duncan  v.  Dun- 
can, 2  Yeates,  302  ;  Stuart  V.  C.  in  De- 
war  V.  Maitland,  L.  E.  2  Eq.  Caa.  838 ; 
Eeaves  v.  Garrell,  34  Ala.  558.] 

(i)  1  Swanst.  332,  note;  Pigott  v.  Bag- 
ley,  M'CIel.  &  Y.  576,  per  Alexander 
C.B. 

(j)  1  Swanst.  332,  note;  [Wells  w.Eob- 
inson,  13  Cal.  133  ;  Dixon  v.  McCue,  14 
Grattan,  540 ;  Snelgrove  v.  Snelgrove,  4 
Desaus.  27  ;  4  Kent,  57  ;  McCallister  v. 
Brand,  11  B.  Mon.  370;  Hastings  u.  Clif- 
ford, 32  Maine,  132,  135;  Thompson  v. 
McGaw,  1  Met.  66.    But  an  election  once 


made  is  generally  binding,  and  cannot  be 
retracted.  Buist  u.  Dawes,  3  Rich.  Eq. 
281.] 

(k)  See  the  cases  collected  and  discussed 
in  the  valuable  note  of  Mr.  Swanston  to 
Gretton  v.  Haward,  1  Swanst.  433  ;  and 
that  of  Mr.  Jacob  to  his  edition  of  Rop. 
Husb.  &  Wife,  vol.  i.  p.  566  ;  [2  Story  Eq. 
Jur.  §  1085,  and  notes.] 

(/)  1  Swanst.  442,  note ;  [Key  v.  Griffin, 
1  Rich.  Eq.  67,  68 ;  Cauffman  v.  Cauffman, 
17  Serg.  &  E.  16;  Stump  v.  Findlay,  2 
Eawle,  168;  Philadelphia  v.  Davis,  1 
Whart.  490 ;  2  Story  Eq.  Jur.  §  1085  ; 
Schroder  v.  Schroder,  Kay,  578-586.] 
But  see  Mr.  Jacob's  note,  ubi  supra,  and 
Greenwood  v.  Penny,  12  Beav.  403.  The 
persons  disappointed  by  the  election  to 
take  against  the  will,  are  entitled  to  com- 
pensation out  of  the  benefits  given  by  the 
will  to  the  party  so  electing,  in  proportion 
to  the  value  of  the  interests  of  which  they 
are  disappointed.  Howells  t/.  Jenkins,  1 
De  G.,  J.  &  S.  617. 
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venient  to  consider,  1st.  In  what  cases  the  executor  can  compel  a 
legatee  to  refund.  2dly.  In  -what  cases  a  creditor  has  that  right. 
3dly.  In  what  cases  one  legatee  can  make  another  refund.  It 
will  be  observed,  however,  that  the  two  latter  of  these  inquiries 
are  not  properly  within  the  scope  of  this  treatise. 

1st.  In  what  case  the  executor  can  compel  a  legatee  to  refund. 
1st.  When  The  general  rule  on  this  subject  was  laid'  down  by  Sir 
tor  can"  '  John  Strange  M.  R.  in  Orr  v.  Kaines.  (m)  "Whenever 
legatee*  re-  ^^  executor  pays  a  legacy,  the  presumption  is,  that  he 
fund.  ]jas  sufficient  to  pay  all  the  legacies,  and  the  court  will 

oblige  him,  if  solvent,  to  pay  the  rest ;  and  not  permit  him  to 
bring  a  bill  to  compel  the  legatee,  whom  he  voluntarily/  paid,  to 
refund."  (w) 

But  where  the  payment  of  the  legacy  by  the  executor  is  under 
the  compulsion  of  a  suit,  he  is  entitled  to  compel  the  legatee  to 
refund,  in  case  of  a  deficiency  of  assets,  (o) 

*  Again,  if  the  executor  pays  away  the  assets  in  legacies  and 
afterwards  debts  appear,  of  which  he  had  no  previous  notice,  and 
which  he  is  obliged  to  discharge,  he  may  by  a  bill  compel  the 
legatees  to  refund.  (  p) 

It  seems  that  formerly  legatees  used  to  give  security  to  the 
executor  for  refunding,  if  the  assets  should  prove  insufficient,  (^q) 

In  Livesey  v.  Livesey,  (r)  an  annuity  was  bequeatlied  to  a 
legatee,  but  he  was  not  entitled  to  it  until  he  attained  twenty- 
one.  The  executrix,  by  mistake,  made  payments  to  the  legatee 
in  respect  of  his  annuity  for  two  years  before  he  attained  that 
age.  And  it  was  holden  that  the  executrix  was  entitled  to  retain 
them  out  of  the  future  payments  of  the  annuity,  (s) 

(m)  2  Ves.  sen.  194.  (p)  Nelthorp  o.  Biscoe,  1   Chanc.  Cas. 

(»)  See,  also,   Coppin  «.  Coppin,  2  P.  136;   Davis  v.  Davis,  8   Vin.  Abr.  423, 

Wms.  296;  [D  ivis  v.  Newman,  2  Bob.  tit.  Devise,  Q.   d.  pi.  35;    1   Bop.  Leg. 

( Va.)  664.     See  Edgar  v.  Shields,  1  Grant  398,  3d  ed.  ;  3  East,  123,  per  Lord  EUen- 

Cas.  361,  363 ;  ante,  883,  note  (m) ;  Gal-  borough ;  [Jackson  J.  in  Walker  v.  Hill, 

lego  «.  Attorney  General,  3   Leigh,   450,  17  Mass.  384,  385;  Davis  u.  Newman,  2 

488,  489.    An  executor  who  has  sufficient  Eob.  (Va.)  664  ;  Gallego  v.  Atty.  Gen.  3 

assets  to  pay  debts  and  legacies,  and  has  Leigh,   485,   486 ;   Alexander  v.   Fox,   2 

wasted  them,  cannot  sustain  a  bill  against  Jones  Eq.  106.] 

the  paid  legatees  to  refund.     McLure  v.  {q}    Chamberlain    v.    Chamberlain,    1 

Askew,  5  Eich.  Eq.  162.]  Chanc.   Cas.   257;    Anon.  1    Atk.  491; 

(o)  Newman  v.  Barton,  2  Vern.  205 ;  ante,  1348. 

Noel  V.  Eobinson,   2  Ventr.  368  ;  S.  C.  1  (r)  3  Euss.  287. 

Vern.  94.    [See  Gallego  u.  Attorney  Gen-  (s)  See,  also,  Cooper  v.  Pitcher,  4  Hare, 

eral,  3  Leigh,  450,  485,  486,  489.]  485. 
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2.  In  what  case  a  creditor  of  the  testator  can  call  on  a-  legatee 
to  refund.     Where  the  testator's  funds  at  the  time  of   ^a  wh  n 
his  death  are  not  sufficient  to  pay  both  debts  and  legacies   ^  creditor 

...  .   „    ,  ,.  ,  can  make  a 

it  is  clear  that  an  unsatisfied  creditor  can  compel  a  satis-  legatee  re- 
fied  legatee  to  refund,  whether  the  legacy  was  paid  to 
him  voluntarily  or  by  compulsion  ;  (^)  and  he  has  the  same  right, 
although  the  testator's  funds  at  the  time  of  his  death  were  suffi- 
cient to  pay  both  debts  and  legacies  ;  (u)  and  although  *  the  assets 
were  handed  over  to  the  legatee  by  the  personal  representative  in 
ignorance  of  the  creditor's  demand,  (y') 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund.  If 
the  assets  were  originally  sufficient  to  satisfy  all  the  leg-  g^j  y^i^^^^ 
acies,  and  afterwards,  by  the  wasting  of  the  executor,    o°<^  legatee 

'      "'  _  °  _  can  make 

there  is  a  deficiency,  an  unsatisfied  legatee  cannot  oblige    another  re- 
a  satisfied  one  to  refund,  whether  the  legacy  were  paid 
him  with  or  without  suit,  (a;)     But  if  the  assets  were  not  origin- 
ally sufficient  to  pay  all  the  legacies,  and  one  legatee  receives  his 


(f)  Hodges  V.  WaddingtOTi,  2  Ventr. 
360;  Noel  v.  Robinson,  1  Vern.  94;  S. 
C.  2  Ventr.  358;  Anon.  1  Vern.  162; 
Newman  v.  Barton,  2  Vern.  205 ;  Gilles- 
pie V.  Alexander,  3  Russ.  136,  137,  by 
Lord  Eldon ;  March  u.  Russell,  3  My.  & 
Cr.  31;  Noble  •,.  Biett,  24  Beav.  499; 
ante,  1356. 

(m)  Hodges  V.  Waddington,  2  Ventr. 
360;  AnAn.  I  Vern.  162;  Thomas  «. 
Griffith,  2  Giff.  504;  [Stuart  u.  Kissam,  2 
Barb.  493 ;  Tripp  v.  Talbird,  1  Hill  Ch. 
142.]  This  right  may  be  lost  by  laches, 
acquiescence,  or  such  a  course  of  dealing 
as  would  render  the  assertion  of  such 
right  inequitable.  Ridgway  u.  Newstead, 
2  Giif.  492  ;  S.  C.  on  appeal,  30  L.  J.  Ch. 
889;  [M'Mullin  v.  Brown,  2  Hill  Ch. 
457.]  Again,  where  the  assets  have  been 
settled  bond  fide  on  the  marriage  of  the 
residuary  legatee,  they  cannot  be  followed. 
Dilkes  «.  Broadmead,  2  Giff.  113.  So,  it 
should  seem,  a  purchaser  of  a  legacy 
which  has  been  paid  or  delivered,  cannot 
be  called  on  to  refund  or  pay  any  part  of 
a  debt  subsequently  established  against 
the  testator's  estate.  Noble  v.  Brett,  24 
Beav.  499. 


(«)  March  v.  Russell,  3  My.  &  Cr,  31. 
The  rule  applied  in  Gillespie  v.  Alexan- 
der, 3  Russ.  130  {ante,  1357),  confining 
the  liability  of  the  legatee  to  a  proportion- 
ate share  of  the  debt,  does  not  apply 
where  the  estate  has  not  been  adminis- 
tered by  the  court.  Davis  v.  Nicholson, 
2  De  G.  &  J.  693.  [It  was  held  in  Pyke 
a.  Searcy,  4  Porter  (Ala.),  52,  that  such 
parts  of  the  estate  of  a  person  deceased 
as  have  regularly  passed  into  the  hands  of 
the  distributees,  will  not,  where  the  ad- 
ministrator has  committed  a  devastavit,  be 
subject  in  chancery  to  the  satisfaction  of  a 
debt  due  by  the  intestate's  estate  until 
after  the  creditor  has  exhausted  his  rem- 
edy at  law  against  the  administrator  and 
his  sureties.] 

(x)  [Lupton  V.  Lupton,  2  John.  Ch. 
614,  626,  627.  See  Edgar  v.  Shields,  1 
Grant  Cas.  361,  363  ;  ante,  883,  note  (m).] 
A  fortiori  there  can  be  no  such  right  where 
the  loss  of  the  assets  has  occurred,  not  by 
the  conduct  of  the  executor,  but  from 
merely  accidental  circumstances.  Fen- 
wick  V.  Clarke,  31  L.  J.  Ch.  728.  See, 
also,  Peterson  v.  Peterson,  L.  K.  3  Eq. 
Cas.  HI. 
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legacy  in  full,  in  that  case  the  unsatisfied  legatees  may  compel 
the  one  so  paid  to  refund,  (y) 

But  it  should  seem  that  in  no  case  where  the  executor  is  sol- 
Tent  can  an  unsatisfied  legatee  maintain  a  suit  against  another 
who  has  been  satisfied  ;  because  the  remedy  is  in  the  first  place 
against  the  executor,  who,  by  paying  the  one  legacy,  has  admitted 
assets  to  pay  all.  (s) 

It  remains  to  be  considered,  in  what  cases  legatees  who  are 
Legatee  Compelled  to  refund  shall  do  so  with  interest.  On  this 
not""  '"^  point  Lord  Eldon  has  stated  (a)  the  rule  to  be,  "  If  a 
with^inter-  ■'^^§^''7  ^^^  been  erroneously  paid  to  a  legatee  who  has 
^*'-  no  further  *  property  in  the  estate,  in  recalling  that  pay- 

ment I  apprehend  that  the  rule  of  the  court  is  not  to  charge 
interest ;  (a^)  but  if  the  legatee  is  entitled  to  another  fund  mak- 
ing interest  in  the  hands  of  the  court,  justice  must  be  done  out  of 
his  share." 

(y)  By  Sir  Joseph  Jekyll,  in  1  P.  Wms.  not  been   paid  or  provided  for,  may  be 

495 ;  Walcott   v.    Hall,    1   P.  Wms.  495,  required  to  refund,  with  interest,  to  the 

note  (1),  by  Mr.  Cox;  S.  C.  2  Bro.  C.  C.  same    extent   to  which  the    executor    is 

305  ;  [Lnpton  v.  Lupton,  2  John.  Ch.  614,  liable  to  the  other  legatees.] 

626,  627  ;  Demere  v.  Scranton,  8  Geo.  43.]  {z)  Orr  v.  Kaimes,  2  Ves.  sen.  194 ;  1 

See,  also,  the  observation  of  the  master  Hop.  Leg.  399,  3d  ed. ;  [Tucker  P.  in  Gal- 

of  the  rolls  in  Gillespie  v.  Alexander,  3  lego  v.  Att.  Gen.  3  Leigh,  450,  485,  489 ; 

Euss.  133,  and  David  v.  Frowd,   1   My.  Demere  v.  Scranton,  8  Geo.  43.] 

&  K.  200 ;   [In   Stephenson  v.  Axson,  1  (a)  Gittins  v.  Steele,  1  Swanst.  200. 

Bailey  Eq.  274,  it  was  held  that  a  resid-  {a})   [McKinzie    v.    Smith,   2    Murph. 

nary  legatee,  receiving  the  estate  or  any  (N.  Car.)  92.     See  Stephenson  v.  Axson, 

part    of   it,  from    the   executor,   with   a  1   Bailey  Eq.  274;  Tripp   u.   Talbird,    1 

knowledge  that   the  other  legacies  have  Hill  Ch.  142.] 
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*  CHAPTER   THE  FIFTH. 

OF   PAYMENT   OF   THE   EESTDTTE. 


SECTION   I. 
Of  the  Residuary  Legatee. 

When  the  executor  has  paid  all  the  debts,  and  all  the  lega- 
cies heretofore  mentioned,  he  must,  in  the  last  place,  pay  over  the 
surplus  or  residue  of  the  personal  estate  to  the  residuary  legatee, 
if  any  such  be  nominated,  (a^)  And  although  the  residuary  lega- 
tee dies  before  the  payment  of  debts,  and  before  the  amount  of 
the  surplus  is  ascertained,  yet  it  shall  derolve  on  his  personal  rep- 
resentative, (a) 

The  residuary  legatee  has  a  right  to  insist  that  the  executor, 
before  the  end  of  the  first  year  after  the  testator's  death,    Duty  of 
shall,  if  possible,  convert  all  the  assets  into  money  and   to  convert- 
pay  the  funeral  and  testamentary  expenses,  debts  and   a"fetslnto 
legacies,  and  hand  over  the  clear  residue  to  the  residu-   ^°^ll^t^^ 
ary  legatee,  or,  if  the  residue  be  bequeathed  to  one  for   over  the 
life,  to  secure  the  capital  in  the  3Z.  per  cent,  consols,  for   residue. 
the  benefit  of  those  ultimately  entitled,  and  if  from  any  cause  the 


(ai)  ["Where  a,  person  has  been  ap- 
pointed, under  the  ■will  of  the  testator, 
trustee  of  the  residue  of  his  estate,  the 
executor  is  to  pay  the  residuary  fund  to 
him ;  and  if  the  executor,  instead  of  pay- 
ing such  fund  to  the  trustee,  pays  it,  as 
executor,  to  some  other  person  who  has 
no  just  claim  to  it,  there  is  no  jurisdic- 
tion or  authority  in  the  probate  court  to 
allow  for  such  payment  in  settling  the  ex- 
ecutor's administration  account.  "Wil- 
liams V.  Gushing,  34  Maine,  370.  The 
residuary  fund  is  to  be  deemed  as  still  le- 
gally in  the  hands  of  the  executor,  and  as 
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remaining  in  his  hands  until  he  renders 
an  account,  in  which  the  payments  shall 
appear  to  have  been  made  to  the  person 
appointed  trustee  properly  and  legally 
qualified  to  receive  it.  "Williams  v.  Gush- 
ing, 34  Maine,  370,  375  ;  Smith  i/.  Lam- 
bert, 30  Maine,  137  ;  Cowden  v.  Perry,  11 
Pick.  503;  Conkey  v.  Dickinson,  12  Met. 
51 ;  Shaw  G.  J.  in  Newcomb  v.  "Williams, 
9  Met.  535  J  ante,  1404,  note  (m^)-] 

(a)  Brown  v.  Farndell,  Garth.  52; 
Toller,  341 ;  [Cooper  v.  Cooper,  L.  E.  7 
H.  L.  53.] 
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assets  cannot  be  sold,  so  as  to  effect  this  purpose,  the  right  of  the 
tenant  for  life  will  commence  from  that  date.  (J) 

No  particular  mode  of  expression  is  necessary  to  constitute  a 
What  residuary  legatee.     It  is  sufficient,  if  the  intention  of 

bequest  are  the  testator  be  plainly  expressed  in  the  will,  that  the 
to  const/-  surplus  of  his  estate,  after  payment  of  debts  and  lega- 
sMuar"^^'  cies,  shall  be  taken  by  a  person  there  designated,  (c) 
legatee.  Thus,  in  *  Leighton  v.  Bailie,  (c?)  a  testatrix,  whose  will 
consisted  of  a  great  number  of  testamentary  papers,  made  the  fol- 
lowing indorsement  on  one  of  them  which  had  no  date :  "  I  think 
there  will  be  something  left,  after  all  funeral  expenses,  &c.  being 
paid,  to  give  W.  B.,  now  at  school,  towards  equipping  him  to  any 
profession  he  maj'  hereafter  be  appointed  to."  By  another  testa- 
mentary paper,  whicih.  was  also  without  date,  she  bequeathed  to 
W.  B.  a  legacy  of  5001.  There  was  no  express  residuary  gift  in 
any  of  the  testamentary  papers.  And  Sir  J.  Leach  M.  R.  held, 
that,  under  the  first  mentioned  paper,  W.  B.  was  to  be  regarded 
as  the  testatrix's  residuary  legatee,  (e) 

In  Legge/y..  Asgill,  (/). a  testatrix  by  her  will  disposed  of  cer- 
tain Long  Annuities,  and  of  a  sum  in  cash,  and  then  used  the  fol- 
lowing words,:  '.'I, believe  there  will  be  sufficient  money  left  to 
pay  my  funeral  expenses."  By  a  codicil  to  her  will  the  testatrix 
expressed  herself  thus  :.  "  If  there  is  money  left  unemployed,  I 
desire  it  may  be  given  in  charity."  And  it  was  held  by  Sir  J. 
Leach  v.  C.  and  afterwards  by  Lord  Eldon  on  appeal,  that  the 
general  residue  of  the  testatrix's  personal  estate,  including  a  sum 
of  2,500?.  trust  moneys,  in  which  she  had  a  vested  reversionary 
interest  at  the  time  of  her  death,  subject  to  be  divested  by  the 

(6)  Wightwick  V.  Lord,  6  H.  L.  Cas.  wills,  is  that  portion  of  the  estate  which 

217,  235 ;  ante,  1394,  1395.  is  left  after  the  payment  of  charges,  debts, 

(c)  Bland  v.  Lamb,  2  Jac.  &  W.  399 ;  and   particular   legacies.      The  presump- 

f  Hearne    J).    Wigginton,    6    Madd.    120;  tion   is   that  the   testator  uses  it  in   this 

Fleming  t).  Burrows,  1  Euss.  276;  [Mor-  sense,  unless  the  contrary  intention  clearly 

■  gan  V.  Dodge,  44  N.  H.  255,  263 ;  Tap-  appears.     Carpenter  J.  in  Phelps  v.  Eob- 

pan  V.  Tappan,  30  N.  H.  50  ;  S.  C.  24  N.  bins,  40  Conn.  264.] 

:  H.  400 ;  Graves  v.  Howard,  3  Jones  Bq.  (d)  3  My.  &  K.  267. 

.  302 ;  Sorry  v.  Bright,  1   Dev.  &  Bat.  Ch.  (e)  See,  further,  as  to  the  court  supply- 

113  ;    Ambler   v.   Macon,   4    Call,    605  ;  ing  words  for  the  purpose  of  making  a 

Miers  v.  Bedgood,  9  Leigh,  361 ;  Dicken  residuary  bequest.  In  re  Bassett's  Estate, 

V.  Colton,  2  Dev.  &  Bat.  Ch.  272 ;  Powell  L.  R.  14  Eq.  Cas.  54 ;  [Wilbar  v.  Smith, 

V.   Powell,    2    Monr.    326 ;    Seabrook   v.  5  Allen,  194.] 

Seabrook,  1  McMullan  Ch.  201.     The  or-  (/)  1  Turn.  &  R.  265,  note  (a), 
dinary  meaning  of  "  residue  "  as  used  in 
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appointment  of  her  mother,  passed  under  the  words  "  money  left 
unemployed,"  and  was  well  given  to  charity.  Again,  in  Boys  v. 
Morgan,  (^)  it  was  held  by  Sir  L.  Shadwell  V.  C,  and  by  Lord 
Cottenham  on  appeal,  that  the  following  passage  at  the  end  of  a 
will,  "I  guess  there  will  be  found  sufficient  in  my  banker's  hands 
to  defray  and  discharge  my  debts,  which  I  hereby  desire  E.  M.  to 
do,  and  keep  the  residue  for  her  own  use  and  pleasure,"  amounted, 
under  the  circumstances,  and  upon  the  whole  context  of  the  will, 
to  a  gift  of  the  *  general  residuary  personal  estate  to  E.  M.  So 
in  Rogers  v.  Thomas,  (A)  a  testatrix,  whose  property  consisted 
chiefly  of  stock  in  the  public  funds,  after  giving  various  legacies 
of  sums  of  money,  gave  and  bequeathed  to  the  inhabitants  of 
Tawleaven  Row  all  which  might  remain  of  her  money  after  her 
lawful  debts  and  legacies  were  paid.  And  Lord  Langdale  M.  R. 
held  that  the  persons  found  to  be  inhabitants  of  Tawleaven 
Row  were  entitled  to  the  residue  of  the  testatrix's  general  per- 
sonal estate.  Again,  in  Dowson  v.  Gaskoin,  (i)  a  testatrix,  whose 
personal  property  consisted  chiefly  of  stock,  after  bequeathing  a 
number  of  pecuniary  and  specific '  legacies,  and  giving  certain  di- 
rections as  to  her  funeral,  gave  200Z.  to  each  of  her  executors  for 
their  trouble,  and  bequeathed  whatever  remained  of  money  to  the 
five  children  of  E.  D.  And  the  same  learned  judge  held  that  by 
the  words,  "  whatever  remains  of  money,"  the  testatrix  referred 
to  her  general  residuary  personal  estate,  (y)  So  in  Avison  v. 
Simpson,  (A;)  a  bequest  of  household  furniture,  goods,  ready  money, 
debts,  and  securities  was  held  by  Wood  y.  C.  to  comprise  the  whole 
residuary  estate  and  effects  of  the  testator.  (Z) 

But  in  Ommanney  v.  Butcher,  (wi)  a  testator,  after  bequeathing 
to  A.  and  B.  legacies  of  stock  unequal  in  amount,  and  giving  sev- 
eral legacies  to  public  charities,  requested  the  said  A.  and  B.  to 
be  his  executors,  and  gave  to  them  as  such  one  hundred  guineas 
each.  He  then  ordered  his  books,  jewels,  plate,  and  household 
furniture  to  be  sold,  and  after  desiring  mourning  to  be  provided 

{g)  9  Sim.  289 ;  3  My.  &  Cr.  661.  and  what  will  not  constitute  a  residuary 

(A)  2  Keen,  8.  legatee,  Present  v.  Presant,  1  Sw.  &  Tr. 

(i)  2  Keen,  14.  544  ;  In  the  Goods  of  Ludlow,  lb.  29 ;  In 

(j)  See,  also,  Glendenlng  v.   Glenden-  the  Goods  of  Smith,  3  Sw.  &  Tr.  561. 

ing,  9  Beav.  324.  (m)  1  Turn.  &  R.  260.     See,  also,  Lar- 

(k)  Johns.  43.  ner  v.  Larner,  3  Drew.  704. 


(/)  See,  further,  as  to  what  words  will 
VOL.  II.  4S 


[1456] 


1566  OF   THE   PAYMENT   OF   THE   RESIDUE.       [PT.  HI.  BK.  UI. 

for  Ms  servants,  and  five  guineas  each  to  be  given  to  several  per- 
sons named  in  the  will,  and  to  his  two  executors  for  a  ring  as  a 
token  of  remembrance,  *  concluded  his  will  in  the  following  man- 
ner, "  In  case  there  is  any  money  remaining,  I  should  wish  it  to 
be  given  in  private  charity."  And  Sir  T.  Plumer  M.  R.  held 
that  the  general  residue  of  the  testator's  personal  estate,  consist- 
ing of  a  leasehold  estate,  money  in  the  funds,  and  a  balance  in 
cash,  was  not  comprehended  in  the  residuary  clause,  which  was 
confined  to  the  residue  of  the  produce  of  the  articles  which  the 
testator  directed  to  be  sold.  So  in  Wrench  v.  Jutting,  (w)  a  tes- 
tator bequeathed  to  A.  his  household  furniture  and  other  like 
things,  "and  all  other  goods  of  whatever  kind;"  and  then 
he  distinguished  a  particular  sum,  part  of  his  property,  and  di- 
rected it  to  be  divided,  after  all  his  debts  should  be  paid,  between 
certain  legatees,  and  proceeded,  "  three  or  four  thousand  pounds, 
or  whatever  remaining  sum  or  sums,  to  A."  And  it  was  held  by 
Lord  Langdale,  that  A.  did  not  take  the  general  residue ;  the 
learned  judge  observing,  that  the  testator  would  not  have  enumer- 
ated the  particular  sums  at  all,  unless  he  had  intended  them  alone 
to  be  subject  to  the  disposition  of  this  clause  ;  his  lordship  being 
also  of  opinion,  that  the  generality  of  the  words,  "  goods  of  what- 
ever kind,"  in  the  earlier"  part  of  the  will,  was  controlled  by  the 
context,  (o)  Again,  in  Hastings  v.  Hane,  (^)  a  testator,  after 
giving  specific  and  pecuniary  legacies,  willed  that  A.  and  B. 
should  divide  equally  any  moneys  which  might  remain  to  his  ac- 
count after  payment  of  his  debts  and  pecuniary  legacies.  The 
testator,  at  the  date  of  his  will  and  at  his  death,  had  money  ac- 
counts subsisting  between  him  and  his  bankers,  and  other  persons. 
And  Sir  L.  Shadwell  V.  C.  held  that  the  bequest  did  not  pass  his 
residuary  estate,  but  only  the  balances  due  on  those  accounts,  sub- 
ject to  the  debts  and  legacies,  (g-) 

(n)  3  Beav.  521.  In  the  Goods  of  Davis,  3  Curt.  748,  749 ; 

(o)  See  the  cases  collected  ante,  1182  et  Borton  v.  Dunbar,  2  Giff.  221 ;  2  De  G., 

seq.  as  to  restricting  "  goods,"  "  chattels,"  I".  &  J.  338  ;  Enohin  v.  Wylie,  10  H.  L. 

and  other  general  words,  when  coupled  Cas.  1 ;  S.  C.  1  Sw.  &  Tr.  118 ;  In  the 

with  other  words  of  a  limited  significa-  Goods  of  Scarborough,  30  L.  J.,  P.  M.  & 

tion,  to  things  ejusdem  generis.    See,  also,  A.  85 ;  In  the  Goods  of  Bloomfield,  31  L. 

Wiggins  t).  Wiggins,  2  Sim.  N.  S.  226.  J.,  P.  M.   &  A.   119.     See  Springett  «. 

{p)  6  Sim.  67.  Jennings,  L.  K.  10  Eq.  Cas.  448,  as  to  the 

[g)  I"or  other  cases  connected  with  this  construction  of  s.  25  of  the  wills  act ; 

subject, seeante,U90e«se5'.,1190,note  (p);  ante,  1454,  note  (c). 
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*  Where  the  residuary  legatee  is  nominated  generally,  he  is 
entitled,  in  that  character,  to  whatever  may  fall  into  the  Eights  of 
residue  after  the  making  of  the  will,  by  lapse,  invalid  [|ga^ter^ 
disposition,   or  other   accident ;  (r)    or   by  acquirement   generally: 
subsequent  to  the  date  of  the  will,  (s)    "  It  has  been  long  settled," 
said  Sir  Wm.  Grant,  in  Cambridge  v.  Rous,  (f)  "  that  a  residu- 
ary bequest  of  personal  estate  (for  it  is  otherwise  as  to  real)  (lP) 
carries  not  only  everything  not  disposed  of,  but  everything  that, 
in  the  event,  turns  out  not  to  be  disposed  of."  (jfi^     So  it  was  ob- 

(r)  Jackson  v.  Kelly,  2  Ves.  sen.  285 ;  residuary  and  a  particular  or  substituted 

Kennell  v.  Abbott,  4  Ves.  803  ;  Cambridge  legatee  to'  prevent  it.    In  fact,  the  latter 

V.  Kous,  8  Ves.  12;  Bird  v.  Le  Fevre,  15  title  may  be  more   beneficial   than   the 

Ves.  589 ;  Roberts  v.  Cooke,  16  Ves.  451 ;  former,  upon  a  deficiency  of  assets  to  pay 

Smith  V.  Fitzgerald,  3  Ves.  &  B.  3 ;  Leake  all  the  debts  and  legacies ;  for  as  residuary 

V.  Robinson,  2  Meriv.  392 ;  Legge  v.  As-  legatee,  he  can  claim  nothing  until  all 

gill,   1   Turn.   265,  in  notis ;  Andree  v.  debts  and  legacies  are  fully  paid ;  but  as  a 

Ward,  1  Russ.  260 ;  Reynolds  v.   Kort-  particular  or  substituted  legatee,  his  right 

right,  18  Beav.  417 ;  Bush  v.   Cowan,  32  to  an  equality  of  payment  with  the  rest  is 

Beav.  228  ;  [Word  v.  Mitchell,  32   Geo.  preserved;  so  that,  after  ratably  abating 

623 ;  Etcan  v.  Lancasterian,  2  Patt.  &  H.  with  them,  he  is  entitled  to  receive  the  re- 

( Va.)  53  ;  Patterson  v.  Swallow,  44  Penn.  mainder  of  the  legacy.    1  Rop.  Leg.  429, 

St.  487 ;  Cunningham  v.  Cunningham,  10  3d  ed. ;  Rose  v.  Rose,  17  Ves.  347,  352. 

B.  Mon.  19  ;  Drew  v.  Wakefield,  54  Maine,        (()  8  Ves.  25. 

291 ;  Vick  K.  McDaniel,  4  Miss.  337 ;  Tay-  (fi)  [See ;)os<,  1459,  note  (i>i).] 

lor  V.  Lucas,  4  Hawks,  215 ;  O'Neale  v.  (fi)  [Lefevre  o.  Lefevre,  59  N.  Y.  446, 

Ward,  8  Harr.  &  M'H.  93 ;  Thayer  v.  Wei-  447 ;    Taylor  v.    Lucas,  4    Hawks,  215  ; 

lington,  9  Allen,  283 ;  Barton  v.  King,  41  James  v.  James,  4  Paige,  115  ;  Van  Kleek 

Miss.  288 ;  King  v.  WoodhuU,  3  Edw.  Ch.  y.  Reformed  Dutch  Church,  6  Paige,  600 ; 

79 ;  Hamberlin  v.  Tenny,  1  Sm.  &  M.  Ch.  Gore  v.  Stevens,  1  Dana,  201,  206  ;  Floyd 

589  ;  Tindall  v.  Tindall,  9  C.  E.  Green,  „.  Barker,  1  Dana,  480 ;  Frazier  v.  Frazier, 

512;  Wilde  J.  in  Prescott  u.  Prescott,  7  2  Leigh,  642 ;  Trippe  a.  Frazier,  4  Harr.  & 

Met.  145  ;  In  re  Clark's  Trust,  1  Ch.  Div.  J.  446  ;  Peay  v.  Barber,  1  Hill,  97  ;  Sink- 

497.    If  an  estate  is  devised  charged  with  ler  v.  S inkier,  2  Desaus.  127;  Mathes  v. 

legacies,  and  the  legacies  fail,  the  devisee  Smart,  51  N.  H.  438;  King  v.  Strong,  9 

shall  have  the  benefit  of  the  failure  and  Paige,  94 ;  Swinton  v.  Egleston,  3  Rich, 

take  the  estate.    Macknet  u.  Macknet,  9  Eq.  201  ;  Johnson  v.  Johnson,  3  Ired.  Eq. 

C.  B.  Green,  277,  291.]  •  427 ;  Marsh  v.  Wheeler,  2  Edw.  Ch.  156; 
(s)  Bland  v.  Lamb,  5  Madd.  412  ;  S.  C.  Woolmer's  Estate,  3  Whart.  879  ;  Pool  v. 

confirmed  on  appeal,  2  Jac.  &  W.  399;  Harrison,  18  Ala.  515;  Faust  w.  Birner, 

Heame  w.  Wigginton,  9  Madd.  119.     See  3  Missou.  414;  Morris  u.  Henderson,  37 

Cox  V.  Bennett,  L.  R.  6  Eq.  Cas.  422.  Miss.  492 ;  Allison  v.  Allison,  3  Jones  Eq. 

The  nomination  of  a  residuary  legatee  236;  Powell  v.  Slocomb,  2  Taylor,  215; 

will  not  prevent  his  taking  a  lapsed  be-  Davis  v.  King,  2  Ired.  Ch.  203  ;  Goddard 

quest  by  substitution,  i.  e.  in  the  place  of  v.  Wagner,  2  Strobh.  Eq.  1  ;  Breithaupt 

the  deceased  legatee,  when  the  testator  v.  Bauskett,  1  Rich.  Eq.  465,  471 ;  Banks 

shows  his  intention  that  the  residuary  leg-  o.  Phelan,  4  Barb.  80 ;  BoUes  v.  Smith,  39 

atee  should  so  take  it ;  and  there  is  no  in-  Conn.  217.] 
consistency  between  the  characters  of  a 

[145»] 
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served  by  Sir  John  Leach  V.  C.  in  Jones  v.  Mitchell :  (m)  "  The 
will  as  to  personal  estate  speaks  at  the  time  of  the  death  of  the 
testator,  and  the  residuary  legatee  takes,  not  only  what  is  undis- 
posed of  by  the  expressions  of  the  will,  but  that  which  becomes 
undisposed  of  at  the  death,  by  disappointment  *  of  the  intentions 
of  the  will,  (m^)  It  is  otherwise  as  to  the  residuary  devisee  of 
real  estate,  or  of  the  price  of  real  estate.  As  to  him,  the  will 
speaks  only  at  the  time  of  making  it,  (y')  and  he  can  take  nothing 
but  what  is  at  that  time  intended  for  him."  (v^) 


(«)  1  Sim.  &  Stu.  294. 

(«i)  [See  Craig  v.  Craig,  3  Barb.  Ch. 
76 ;  Banks  v.  Phelan,  4  Barb.  80  ;  Ireland 
V.  Foust,  3  Jones  Eq.  498 ;  Breithaupt  v. 
Bauskett,  1  Rich.  Eq.  465 ;  Jones  v.  Perry, 
3  Ired.  Eq.  200 ;  Johnson  v.  Johnson,  3 
Jones  Eq.  .427 ;  Jarnagin  v.  Conway,  2 
Humph.  (Tenn.)  50.] 

(v)  But  see  the  statute  of  wills  (1  Viet. 
c.  26,  s.  24),  preface ;  and  ante,  220,  221, 
1436. 

(j;!)  [There  is  a  distinction  in  the  Eng- 
lish authorities  between  a  lapsed  devise  of 
real  estate  and  a  lapsed  legacy  of  personal 
estate ;  and  while  the  latter  falls  into  the 
residuary  estate  and  passes  by  the  resid- 
uary clause,  if  any  there  be,  and,  if  not, 
passes  to  the  next  of  kin,  the  former  does 
not  pass  to  the  residuary  devisee,  but,  the 
devise  becoming  void,  the  estate  descends 
to  the  legal  heir.  But  this  distinction 
seems  to  be  abrogated  in  those  states 
where,  by  force  of  statutes  or  otherwise,  a 
devise  will  pass  subsequently  acquired  real 
estate.  Appleton  C.  J.  in  Drew  v.  Wake- 
field, 54  Maine,  296;  4  Kent,  542.  In 
commenting  upon  the  -statute  of  Massa- 
chusetts, under  which  a  devise  is  made  to 
operate  on  all  the  real  estate  of  the  testa- 
tor at  his  death,  Wilde  J.  in  Prescott  v. 
Prescott,  7  Met.  246,  said  :  "  The  rule  is 
that  lapsed  legacies  of  personal  estate  pass 
to  the  residuary  legatee,  if  any  there  be, 
and  if  not,  to  the  next  of  kin.  This  rule, 
by  the  common  law,  does  not  apply  to 
lapsed  devises  of  real  estate.  The  dis- 
tinction is  founded  on  another  principle 
of  the  common  law,  by  which  a  devise  of 
real  estate  is  limited  in  its  operation  to 

tl459] 


lands  of  which  the  testator  was  seised 
when  he  made  his  will.  The  foundation 
of  this  distinction  is  removed  by  the  Eev. 
Sts.  c.  62,  §  3  [Genl.  Sts.  c.  92,  §  4],  which 
provide  that '  any  estate,  right,  or  interest 
in  lands  acquired  by  the  testator  after  the 
making  of  his  will,  shall  pass  thereby,  in 
like  manner  as  if  possessed  at  the  time  of 
making  the  will,  if  such  shall  clearly  and 
manifestly  appear,  by  the  will,  lo  have 
been  the  intention  of  the  testator.'  This 
provision  seems  to  remove  the  distinction 
between  real  and  personal  estate,  so  that 
now  all  legacies  and  devises  pass  to  the 
residuaiy  legatee.''  In  Blaney  v.  Blaney, 
1  Cush.  107,  Metcalf  J.,  referring  to  the 
same  statute,  says  that  the  English  rule 
above  mentioned,  "  if  it  ever  was  in  force 
here  can  exist  no  longer."  See  Drew  v. 
Wakefield,  54  Maine,  291 ;  "Van  Kleek  u. 
Reformed  Dutch  Church,  20  Wend.  499.  A 
further  distinction  has  been  taken  between 
a  lapsed  and  a  void  devise.  In  the  former 
case  the  devisee  dies  in  the  intermediate 
time  between  the  making  of  the  will  and 
the  death  of  the  testator;  but,  in  the  lat- 
ter case,  the  devise  is  void  from  the  bejrin- 
ning,  as  if  the  devisee  be  dead  when  the 
will  is  made.  SeeBillingsley  v.  Tongue,  9 
Md.  575.  The  heir  takes  in  the  case  of 
lapsed  devise,  but  the  residuary  devisee 
may  take  in  the  latter  case,  if  the  terms 
of  the  residuary  clause  be  sufficiently  clear 
and  comprehensive.  See  Ferguson  v. 
Hedges,  I  Harr.  (Del.)  524 ;  Van  Kleek 
V.  Ref  Dutch  Church,  6  Paige,  600.  This 
distinction.  Chancellor  Kent  says,  appears 
to  be  founded  on  a  presumption  (though 
it  would  seem  to  be  rather  overstrained) 
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Accordingly,  where  a  testator  bequeathed  all  his  personal  estate, 
except  the  money  laid  out  in  stock,  mortgages,  and  bonds,  to  A. ; 
and  as  to  his  money  in  stock,  and  on  mortgages  and  bonds,  he 
gave  the  same  to  B. ;  and  the  gift  to  B.  failed  by  an  event  analo- 
gous to  a  lapse  ;  it  was  held  that  the  property  which  was  intended 
to  be  given  to  B.  passed  under  the  residuary  bequest  to  A.  (w) 

The  foundation  of  this  general  rule  in  respect  of  lapsed  lega- 
cies is,  that  the  residuary  clause  is  understood  to  be  intended  to 
embrace  everything  not  otherwise  effectually  given ;  because  the 
testator  is  supposed  to  take  the  particular  legacy  away  from  the 
residuary  legatee  only  for  the  sake  of  the  particular  legatee ;  so 
that  upon  the  failure  of  the  particular  intent,  the  court  gives  effect 
to  the  general  intent,  (x) 


of  a  difference  in  the  views  and  intention 
of  the  testator  between  the  two  cases. 
The  subject  has  recently  been  discussed  in 
the  courts  of  this  country.  In  Greene  v. 
Dennis,  6  Conn.  292,  the  devise  was  held 
void,  because  the  devisee  was  incompetent 
to  take ;  and  yet,  though  the  devise  was 
void  from  the  beginning,  the  heir  was  pre- 
ferred to  the  residuary  devisee,  on  the 
ground  that  the  testator  never  intended 
that  the  specific  devise,  which  was  void, 
should  fall  into  the  residuum.  The  resid- 
uary devise  was  of  "  the  rest  and  residue 
of  the  estate  not  therein  disposed  of."  See, 
further,  Lingan  v.  Carroll,  3  Harr.  &  M'H. 
333  ;  Tongue  v.  Nutwell,  13  Md.  415  ;  S. 
C.  17  Md.  212;  James  v.  James,  1  Paige, 
115;  Van  Cortlandt  v.  Kip,  1  Hill,  590; 
Brewster  v.  Call,  15  Conn.  297,  298;  4 
Kent,  542 ;  Downing  v.  Marshall,  23  N. 
Y.  366  ;  Cox  v.  Harris,  17  Md.  23,  31  ; 
Helm  V.  Franciscus,  2  Bland,  546,  560. 
In  Hayden  v.  Stoughton,  5  Pick.  528,  537, 
538,  where  the  devise  was  upon  a  condi- 
tion subsequent,  it  was  held  that  a  devise, 
void  because  the  devisee  is  incapable  of 
taking,  will  go  to  one  to  whom  the  testator 
gives  "  all  his  estate  not  before  disposed 
of."  So  if  the  devisee  dies  before  the 
making  of  the  will,  but  not  if  he  dies  af- 
ter, or  becomes  incapable  before  the  testa- 
tor's death.  Hayden  v.  Stoughton,  5  Pick. 
528.] 
{w)  Evans  v.  Jones,  2  Coll.  516.    See, 


also,  Thompson  v.  "Whitlock,  1  De  G.  & 
J.  490  ;  Bernard  v.  MinshuU,  Johns.  276, 
298.  The  question  in  such  cases  is,  whether 
the  property  is  excepted  in  order  to  take  it 
away,  under  all  circumstances  and  for  all 
purposes,  from  the  person  to  whom  the 
rest  is  given,  or  whether  merely  for  the 
purpose  of  giving  it  to  some  one  else. 
Johns.  276,  299. 

(x)  2  My.  &  Cr.  61,  62.  [Whether  the 
failure  of  an  intervening  estate,  in  the  case 
of  a  devise,  is  to  go  for  the  benefit  of  the 
heir,  or  the  devisee  of  the  residue  of  the 
estate,  is  to  he  determined  with  reference 
to  the  intention  of  the  testator,  whether 
the  intervening  estate  was  regarded  as  an 
exception  to  the  general  devise  of  the  res- 
idue, or  as  a  charge  upon  the  estate. 
Macknet  v.  Macknet,  9  C.  E.  Green,  291. 
See  Ee  Cooper's  Trusts,  4  De  G.,  M.  & 
G.  757;  Cooke  w.  The  Stationers'  Com- 
pany, 3  My.  &  K.  262  ;  Tregonwell  v. 
Sydenham,  3  Dow,  194,  210.  In  Green  v. 
Davis,  6  Conn.  292,  where  a  devise  was 
held  void  because  the  devisee  was  incom- 
petent to  take,  the  heir  was  preferred  to 
the  residuary  devisee,  on  the  ground  that 
the  testator  never  intended  that  the  spe- 
cific devise,  which  was  void,  should  fall 
into  the  residuum.  The  residuary  devise 
in  this  case  was  of  "  the  rest  and  residue 
of  the  estate  not  therein  disposed  of." 
See  Van  Kleek  v.  Reformed  Dutch 
Chuych,  20  Wend.  457 ;  S.  C.  6  Paige, 
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A  general  residuary  bequest  will  pass  not  only  all  that  was 
ineffectually  attempted  to  be  specially  bequeathed,  but  also  that 
which  was  ineffectually  attempted  to  be  specially  appointed,  (jf) 

When,  therefore,  from  the  construction  of  the  will,  the  pre- 
sumption in  favor  of  such  general  intent  is  negatived,  the  rule 
does  not  apply,  and  the  lapsed  legacy  is  undisposed  of.  («)  Such 
is  the  case  of  a  residuary  bequest  to  several  as  *  tenants  in  com- 
mon, (ol)  The  share  of  one,  dying  in  the  testator's  lifetime,  does 
not  pass ;  because,  the  testator  having  given  to  each  a  certain  pro- 


600 ;  James  v.  James,  1  Paige,  115 ;  Van 
Cortlandt  v.  Kip,  1  Hill,  590  ;  Lingan  u. 
Carroll,  3  Harr.  &  M'H.  333  ;  Brewster  v. 
McCall,  15  Conn.  297.  But  in  Hayden  v. 
Stoughton,  5  Pick.  528,  536,  537,  Putnam 
J.  said :  "  If  the  devise  of  land  should 
be  void  because  the  devisee  is  incapable 
of  taking,  and  the  devisor  should  give  all 
his  real  estate  not  before  disposed  of,  the 
land  would  be  included  in  the  residuary 
clause."  "  The  residuary  clause  touching 
real  estate  is  to  include  all  the  interests  of 
the  devisor,  which  he  had  not  disposed  of 
when  the  will  was  made,  but  the  heir  is 
not  to  be  defeated  on  account  of  the  con- 
tingency of  the  death  of  the  devisee  after 
the  making  of  the  will,  which  the  devisor 
could  not  foresee."  In  Kennell  v.  Abbott, 
4  Ves.  802,  811,  Lord  Alvanley  M.  R.  de- 
clared it  to  be  perfectly  settled  that  if  an 
estate  is  devised,  charged  with  legacies, 
and  the  legacies  fail,  no  matter  how,  the 
devisee  shall  have  the  benefit  of  it  and 
take  the  estate.  See  Macknet  v.  Mack- 
net,  9  C.  E.  Green,  291.  In  Teaton  v. 
Roberts,  28  N.  H.  459,  it  was  held  that  if 
the  person  to  whom  property  is  given  for 
life  decline  to  accept  it,  it  vests  in  posses- 
sion in  those  to  whom  it  was  limited  in 
remainder,  and  the  heirs  of  the  testator 
have  no  right  to  the  possession  during  the 
life  of  the  first  devisee.  Woods  J.  said : 
"  It  is  well  settled  that  where  there  is  a 
devise  or  legacy  to  two  in  succession,  and 
it  fails  as  to  the  first  for  causes  that  would, 
but  for  the  gift  over,  create  a  lapse,  the 
next  in  succession  or  remainder  shall  take 
it.  See  Adams  v.  Gillespie,  2  Jones  Eq. 
244 ;  Holderby  v.   Walker,  3  Jones  Eq. 

[1460] 


46.    It  was  provided  by  1  Vict.  c.  26,  s. 

25,  that  real  estate  included  in  a  devise 
which  fails  for  any  cause,  passes  into  the 
residuary  devise ;  and  thus  real  estate  is 
governed  by  the  same  rule  as  personal  es- 
tate. 1  Jarman  Wills  (3d  Eng.  ed.),  326. 
In  the  United  States  this  subject  has  been 
discussed  in  Van  Kleek  v.  Reformed  Dutch 
Church,  20  Wend.  458 ;  6  Paige,  600 ; 
Frazier  v.  Frazier,  2  Leigh,  642  ;  Trippe  ». 
Frazier,  4  Harr.  &  J.  446 ;  Clapp  v.  Stough- 
ton, 10  Pick.  163 ;  Hayden  w.  Stoughton, 

5  Pick.  528.] 

(.V)  Spooner's  Trust,  2  Sim.  N.  S.  129. 

[z)  Easum  v.  Appleford,  5  My.  &  Cr. 
56,  62 ;  Upjohn  v.  Upjohn,  7  Beav.  59 ;  In 
re  Harries'  Trust,  Johns.  199 ;  [Tindall  v. 
Tindall,  9  C.  E.  Green,  51 2,  513,  and  cases 
cited.  It  is  laid  down  as  a  rule  that 
whether  the  failure  of  an  intervening  es- 
tate in  the  case  of  a  devise,  is  to  go  for  the 
benefit  of  the  heir,  or  of  the  devisee  of  the 
residue  of  the  estate,  is  to  be  determined 
with  reference  to  the  intention  of  the  tes- 
tator, whether  the  intervening  estate  was 
regarded  as  an  exception  to  the  general 
devise  of  the  residue,  or  as  a  charge  upon 
the  estate.  Runyon  Ch.  in  Macknet  v. 
Macknet,  9  C.  B.  Green,  277,  291.]  See 
Wilkinson  v.  Schneider,  L.  R.  9  Eq.  Cas. 
423 ;  [Tindall  o.  Tindall,  8  C.  E.  Green, 
244  ;  S.  C.  9  C.  E.  Green,  512,  513  ;  King 
V.  Woodhull,  3  Edw.  Ch.  86  ;  James  v. 
James,  4  Paige,  117;  Banks  v.  Phelan,  4 
Barb.  90.]    But  see,  also,  stat.  1  Vict.  c. 

26,  8.  27. 

(a)  See  in/ra,  1463  ;  [Frazier  ».  Frazier, 
2  Leigh,  642.] 
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portion  of  his  property,  according  to  their  number,  it  would  not 
be  consistent  with  such  declared  intention  to  give  to  the  survivor 
a  larger  proportion.  (6)  So  where  a  testator  gave  one  third  of 
the  residue  to  A.,  and  another  one  third  to  B.,  and  as  to  the  other 
one  third  thereof,  gave  500?.  to  C,  and  the  remainder  thereof  to 
D. ;  and  C.  died  in  the  lifetime  of  the  testator  ;  it  was  held  that 
the  5001.  belonged  to  the  next  of  kin,  as  undisposed  of.  (c) 

Again,  the  testator  may,  by  the  terms  of  the  bequest,  narrow 
the  title  of  the  residuary  legatee,  so  as  to  exclude  him  from  lapsed 
legacies.  As  where  it  appears  to  be  the  intention  of  the  testator 
that  the  residuary  legatee  should  have  only  what  remained  after 
the  payment  of  legacies.  (jJT) 

Again,  the  testator  may,  by  the  terms  of  the  will,  so  circum- 
scribe and  confine  the  residue,  as  that  the  residuary  lega-  "^  residu- 

•'       Y        ^'y  legatee 

tee,  instead  of  being  a  general  legatee,  shall  be  a  specific  partially. 
legatee,  and  then  he  shall  not  be  entitled  to  any  benefit  accruing 
from  lapses,  unless  what  shall  have  lapsed  constitute  a  part  of 
the  particular  residue,  (e)  Thus,  in  Cook  v.  Oakley,  (/)  A.,  on 
board  a  ship,  made  his  will,  and  gave  to  *  his  mother,  if  alive,  his 
gold  rings,  buttons,  and  chests  of  clothes,  and  to  his  executor,  who 
was  on  board  with  him,  his  red  box,  arrack,  and  all  things 
not  before  bequeathed  ;  and  at  the  time  of  making  his  will  he  was 
entitled  to  a  considerable  leasehold  estate  by  the  death  of  his 
father,  of  his  right  to  which  he  was  ignorant.  (/^)  It  was  holden 
that  A.'s  executor  was  legatee  of  a  particular  residue,  namely,  of 
what  the  testator  bad  on  board  the  ship,  (/^)  and  such  legacy 

(b)  5  My.  &  Cr.  62.  Atty.  Gen.  v.  Johnstone,  Ambl.  577 ;  Gib- 

(c)  Lloyd  V.  Lloyd,  i  Beav.  231.  See,  son  v.  Hale,  17  Sim.  129.  See,  also,  Nis- 
also,  accord.  Skrymsher  v.  Northcote,  1  bett  v.  Murray,  5  Ves.  149  ;  Baker  v.  Hall, 
Swanst  566  ;  Harris  v.  Davis,  1  Coll.  416.  12  Ves.  497  ;  2  Kop.  Leg.  587,  3d  cd.  It 
See,  farther,  Master  v.  Laprimaudaye,  2  was  said  by  Lord  Eldon  in  Bland  v.  Lamb, 
Coll.  443  ;  Clowes  v.  Clowes,  9  Sim.  403  ;  2  Jac.  &  W.  406,  that  very  special  words 
[Hart  V.  Marks,  4  Bradf.  Sur.  161  ;  Mc-  are  required  to  take  a  bequest  of  the  res- 
Loskey  v.  Reid,  4  Bradf.  Sur.  334 ;  Floyd  idue  out  of  the  general  rule. 

V.  Barker,  1  Paige,  480.]    See,  also,  accord.  (e)  Toller,  343  ;  [Tindall  v.  Tindall,  8 

Lightfoot  V.  Burstall,  1  Hemm.  &  M.  546,  C.  E.  Green,  244 ;  S.  C.  9  C.  E.  Green, 

where  there  was  a  direction  that  one  of  512,  513.] 

the  shares  of  the  residue  on  a  certain  con-  (/)  1  P.  Wms.  302. 

tingency  should  sink  into  the  residue,  and  (/i)  [See  Ireland  v.  Foust,  3  Jones  Eq. 

be  held  and  applied  accordingly.      See,  498.] 

also,  Humble  v.  Shore,  lb.  550,  note  (a) ;  (/2)    [See    Perry    v.    High,   3    Head 

7  Hare,  247.  (Tenn.),  349.] 


(d)  Davers  v.  Dewes,  3  P.  Wms.  40 ; 
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excluded  him  from  the  general  residue.  But  that  as  A.'s  mother 
died  in  his  lifetime,  his  rings,  buttons,  and  chests  of  clothes  lapsed 
into  such  particular  residue,  and  devolved  on  his  executor,  not  as 
executor,  but  as  legatee  of  such  particular  residue.  (£)  And 
even  though  the  word  "  residue "  be  employed  by  the  testator, 
yet  if  it  appears,  on  the  construction  of  the  vrhole  will,  that  he 
meant  to  use  it  in  a  more  restricted  sense  than  that  of  its  large 
and  general  sense,  comprehending  whatever  of  his  personal  estates 
in  the  events  which  happen  turns  out  to  be  undisposed  of,  the 
court  is  bound  to  construe  it  in  such  restricted  sense.  (K) 

Where  the  residuary  estate  is  bequeathed  to  several  persons  in 
Survivor-    joint  tenancy,  if  one  or  more  of  them  happen  to  die  in 

snip  &s  lO 

residue;  the  lifetime  of  the  testator,  or  after  his  death,  but  before 
the  severance  of  the  joint  tenancy  (€)  in  the  residue,  their  shares 
in  cases  of  'will  survive  to  the  others,  (y)  But  if  the  residue  be 
iduary  leg-  gi'^^n  to  Several  as  tenants  in  common,  the  shares  of  the 
atees ;  deceased  shall  not  go  to  the  survivors,  but  shall  devolve 

on  the  testator's  next  of  kin,  according  to  the  statute  of  distribu- 
tions, as  so  much  of  the  personal  estate  remaining  undisposed  of 
by  the  will,  in  case  the  .  death  happened  in  the  lifetime  of  the  tes- 
tator ;(y^)  or  shall  go  to  *the  personal  representatives  of  the 
deceased  legatee,  in  case  his  death  took  place  after  that  of  the 
testator.  (Ic) 

In  Perkyns  v.  Baynton,  Q')  indeed.   Lord   Thurlow  doubted 

(^r)  See,  also,  2  Rop.  Leg.  689,  3d  ed. ;  Ves.  jr.  67 ;  Peat  v.  Chapman,  1  Ves.  sen. 

De  Trafford  v.  Tempest,  21  Beav.  564.  542 ;  ante,  1215,  1460 ;  [Frazier  v.  Frazier, 

(A)  Green  v.  Pertwee,  5  Hare,  249.  2  Leigh,   642  ;    Craighead   </.   Given,   10 

(t)  As  to  what  amounts  to  a  severance,  Serg.  &  R.  351 ;  Hillyer  w.Dunn,  2  Green 

see  Caldwell  ».  Fellowes,  L.  R.  9  Eq.  Cas.  Ch.  390.    In  Alsop  v.  Russell,  38  Conn. 

410.  99,  102,  Foster  J.   said:  "Joint  tenancy, 

(j)  Wehster  v.  Webster,  2  P.  Wms.  with  its  distinguishing  incident  the  jus  ac- 
347;  ante,  1215;  [Metcalf  J.  in  Jackson  crescendi,  the  right  of  survivorship,  often 
V.  Roberts,  14  Gray,  550;  Emerson  v.  denominated  an  unjust  and  odious  feature. 
Cutler,  14  Pick.  108,  116;  Decamp  v.  probably  never  existed  in  this  state  [Con- 
Hall,  42  Vt.  485;  Putnam  u.  Putnam,  4  necticut].  It  was  considered  exploded 
Bradf.  Sur.  309 ;  post,  1462,  note  {Jc).]  more  than  one  hundred  years  ago.  Phelps 

(_/!)  [See  Robinson  v.  Mclver,  63  N.  v.  Jepson,  1  Root,  48.    There  is  no  essen- 

Car.  645;   Coffin  v.  Elliot,  9  Rich.  Eq.  tial  difFerence  with  us  in  the  rights  of  joint 

244;  Stires  v.  Van  Rensselaer,  2  Bradf.  tenants,  coparceners,  and  tenants  in  com- 

Sur.  172;  Decamp  w.  Hall,  42  Vt.  483.]  mon.     Sanford  «.  Button,  4  Day,  310; 

(k)  Bagwell  ».  Dry,  1  P.  Wms.  700;  Whittlesey  v.  Fuller,  11  Conn.  337.] 

Page  V.  Page,  2  P.  Wms.  489  ;  Painter  v.  (I)  1  Bro.  C.  C.  118. 
Salisbury,  cited  in  Bennet  v.  Batchelor,  1 

[1462] 


CH.  V.  §  I.]  OF   A   GIFT   TO  JOINT   TENANTS,   ETC.  1573 

whether  there  could  be  a  joint  tenancy  of  a  money  legacy,  and 
said  that  there  was  no  case  of  a  residue  given  to  persons,  joint  ten- 
not  executors,  where  they  have  been  considered  as  joint  '"''^' 
tenants.  But  in  Crooke  v.  De  Vandes,  (w)  Lord  Eldon  stated, 
that  upon  the  doubt  thus  expressed  by  Lord  Thurlow,  he,  at  the 
time,  looked  at  some  of  the  original  wills  in  Doctors'  Commons, 
where  a  construction  had  been  put  on  them,  and  he  made  up  his 
mind  upon  the  point,  upon  vfhich  he  had  never  had  any  doubt 
since,  that  a  simple  bequest  of  a  legacy  or  a  residue  of  personal 
property  to  A.  and  B.,  without  more,  is  a  joint  tenancy  ;  (m^)  and 
it  is  upon  the  other  side  to  show  from  some  part  of  the  context 
applying  to  that  bequest,  that  the  words  are  not  to  have  their 
legal  operation,  (w)  Again,  in  Jackson  v.  Jackson,  (o)  the  same 
learned  judge  observed,  that  it  is  clear  that  where  a  residue  of  a 
personal  estate,  consisting  of  a  great  variety  of  particulars,  is  left 
to  two  *  persons,  their  executors,  administrators,  and  assigns,  the 
effect  is  a  joint  tenancy,  (p) 

But  where  a  money  legacy  or  a  residue  is  given  to  more  persons 
than  one,  by  any  mode  of  expression  which  denotes  a   tenants  in 
severance,  the  legatees  will  be  tenants  in  common,  (^i)    <=°'""'"'-" 
As  where  the  gift  is  to  A.  and  B.,  "share  and  share  alike,"  (5) 

(m)  9  Ves.  204.  man,  1   Sra.  &  G.  169.     See,  also,  Godkiii 

(ml)   [See  Jacohs  v.  Bradley,  36   Conn.  v.  Murphy,  2  Y.  &  Coll.  3.51 ;  Jenking  v. 

365 ;   Morgan  u.  Britten,  L.  R.  13  Eq-  Gower,  2  Coll.  537 ;  In  re  Greenwood's 

Gas.  28.]  Trusts,  3  GifF.  390  ;  Bullock  v.  Downes,  9 

(n)  So  a  joint  tenancy  is  created  by  a  H.  L.  Cas.  1 ;  In  re  Banking's  Settlement, 

bequest,  without  any  words  of  severance,  L.  R.  6  Eq.  Cas.  601 ;  ante,  1119,  note  {h). 

to  "  children  ;  "  Mence  v.  Bagster,  4  De  (0)  9  Ves.  595. 

G.  &  Sm.   162;  Williams  v.  Hensman,  I  (p)  See,  also,  Swaine  u.  Burton,  15  Ves. 

Johns.  &  H.  546;  Noble  v.  Stow,  29  Beav.  370,  371  ;  Cookson  v.  Bingham,  17  Beav. 

409;  Kenwortliy  v.  Ward,  11   Hare,  196;  262.     As  to   a   bequest   to  "A.   and  his 

M'Gregor  ■;.  M'Gregor,  1  De  G.,  E.  &  J.  wife,''  see  Ateheson  v.  Atcheson,  11  Beav. 

63;   or   "survivors;"   .Jones   0.  Hall,   16  485  ;  Alder  «.  Lawless,  32  Beav.  72. 

Sim.  500;  Leigh  v.  Mosly,  14  Beav.  605;  (pi)  [Gilpin   v.    HoUingsworth,   3   Md. 

or  "next  of  kin;"  Withy  u.  Mangles,  10  190;  Craighead  v.  Given,  10  Serg.  &  R. 

CI.  &  Fin.  215;  Baker  v.  Gibson,  12  Beav.  351.     Where  the  same  property  is  given 

101  ;  Robertson  v.  Eraser,  L.  R.  6   Ch.  by  two  different  clauses  of  the  same  will, 

App.  696 ;  Ward  v.  Ward,  L.  R.  6   Ch.  to  two  different  legatees,  they  take  by  raoi- 

App.    789.     Secus,   as   to   "  next   of  kin  eties.    McGuire  v,  Evans,  5  Ired.  Eq.  269  ; 

under     the     statute     of     distributions,"  Eield  v.  Eaton,  1  Dev.  Eq.  283.] 

where  it  is  apparent    that  the    testator  {q)  Heathe  u.  Heathe,  2  Atk.  122 ;  Nor- 

refers  to  the  statute  as  defining,  not  only  man  v.  Eraser,  3  Hare,  84 ;  or  "  in  equal 

the  persons  who  are,  but  also  the  title  by  shares."    Brown  v.  Oakshott,   24  Beav. 

which  they  are,  to  take.    Horn  v.  Cole-  254. 
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or  "  equally  to  be  divided  between  them,"  (r)  or  "  respective- 
ly," (s)  or  "  between  tliein."(*)  Again,  where  there  is  a  *  be- 
quest to  A.  for  life,  and  after  her  decease,  to  her  children,  when 
they  arrive  at  the  age  of  twenty-one  years,  the  children  who  attain 
twenty-one  will  necessarily  take  as  tenants  in  common,  though 
there  are  no  words  of  severance  used  in  the  bequest ;  because  it 
has  been  said,  it  is  contrary  to  the  rule  of  law  that  persons, 
who  are  to  take  at  different  times,  can  take  as  joint  tenants,  (m) 


(r)  Thrustout  v.  Peak,  Tin.  Abr.  De- 
Tise,  X.  a.  pi.  11 ;  Bryan  v.  Twigg,  L. 
R.  3  Eq.  Cas.  433.  Where  a  testator  gave 
one  fourth  of  his  residuary  estate  to  trus- 
tees, in  tnist  for  his  wife  for  life,  and, 
after  her  decease,  in  trust  for  and  to  be 
equally  divided  amongst  all  his  children 
v?ho  should  be  then  living,  and  the  issue  of 
such  of  them  as  should  be  then  dead,  such 
issue  taking  only  the  part  or  share  which 
his,  her,  or  their  deceased  parent  or  par- 
ents would  have  been  entitled  to,  if  living; 
and  two  children,  and  two  grandchildren, 
the  issue  of  a  deceased  child  of  the  testa- 
tor, were  living  at  the  death  of  the  widow; 
it  was  held  that  the  two  grandchildren 
took  as  between  themselves,  as  joint  tenants, 
and  not  as  tenants  in  common.  Bridge  «. 
Yates,  12  Sim.  645.  See,  also.  Amies  o. 
Skillern,  14  Sim.  428  ;  Penny  v.  Clarke, 
1  De  G.,  F.  &  J.  431,  432,  per  Turner  L. 
J.;  Leah  v.  M'Dowall,  32  Beav.  28;  Lan- 
phier  v.  Buck,  2  Dr.  &  Sm.  484  ;  Heasman 
V.  Pearse,  L.  K.  11  Eq.  Cas.  522 ;  Hodges 
u.  Grant,  L.  K.  4  Eq.  Cas.  140. 

(s)  2  Atk.  122.  [See,  however,  1  Kay 
&  J.  181,  by  Wood  V.  C]  So  if  there  be 
a  bequest  to  A.  for  life,  with  remainder  to 
B.,  C,  and  D.,  with  a  substitutional  gift  of 
their  "  respective  shares,"  in  case  of  the 
death  of  any  of  them ;  B.,  C,  and  D. 
take  as  tenants  in  common.  Ive  v.  King, 
16  Beav.  46.  See,  also,  Shepherdson  v. 
Dale,  12  Jur.  N.  S.  156;  [Davis  i;.  Ben- 
nett, 4  DeG.,  F.  &  J.  327.]  But  a  be- 
quest, in  case  of  the  death  of  any  one  of 
several  legatees  before  his  or  her  share 
shall  become  payable,  "  to  his  or  her  chil- 
dren respectively,"  is  a  gift  to  such  children 
as  joint  tenants.  In  re  Hodgson's  Trust, 
1  Kay  &  J.  178. 
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{t)  Lashbrook  v.  Cock,  4  Meriv.  70; 
Richardson  u.  Richardson,  14  Sim.  526 ; 
Att.  Gen.  u.  Fletcher,  L.  K.  13  Eq.  Cas. 
128;  [Westcott  v.  Cady,  5  John.  Ch.  348; 
Vreeland  o.  Van  Ryper,  2  C.  E.  Green, 
134;  Martin  v.  Smith,  5  Binney,  18; 
Evans  v.  Brittain,  3  Serg.  &  R.  137 ; 
Dunn  V.  Bryan,  38  Geo.  160;  Gilpin  v. 
HoUingsworth,  3  Md.  194 ;  How  v.  Wal- 
dron,  98  Mass.  283 ;  Emerson  v.  Cutler, 
14  Pick.  114.]  A  gift  to  two,  "  with  bene- 
fit of  survivorship"  as  to  a  moiety,  is  a 
tenancy  in  common.  Paterson  v.  Rol- 
land,  28  Beav.  347.  See,  also,  Haddelsey 
a.  Adams,  22  Beav.  266.  A  gift  of  a  resi- 
due to  be  equally  disposed  of  between  five 
of  the  testator's  children,  whom  he  named, 
is  a  gift  to  them  as  tenants  in  common. 
In  the  Goods  of  Pile,  2  Sw.  &  Tr.  628. 
See,  further,  as  to  what  are  words  of  sev- 
erance, Armstrong  v.  Armstrong,  L.  R.  7 
Eq.  Cas.  518;  Kyves  u.  Ryves,  L.  R.  11 
Eq.  Cas.  539. 

(u)  Woodgate  v.  Unwin,  4  Sim.  129  ; 
[Weyman  v.  Ringold,  1  Bradf.  Sur.  43  ; 
Putnam  v.  Putnam,  4  Bradf.  Sur.  309.] 
This  reason  is  ill-founded  (see  Kenwor- 
thy  V.  Ward,  11  Hare,  196;  M'Gregor  v. 
M'Gregor,  1  De  G.,  F.  &  J.^63).  But  the 
decision  itself,  may,  it  should  seem,  be 
supported  on  the  ground  that  all  joint 
tenants  must  take  the  same  quantity  of 
interest,  whereas  in  that  case  some  of  the 
co-tenants  might  take  vested,  others  con- 
tingent interests.  1  De  G.,  F.  &  J.  74. 
Where,  however,  there  is  a  gift  to  A.  for 
life,  and  afterwards  to  his  children,  and 
the  vesting  of  their  shares  is  not  made 
contingent  on  attaining  twenty-one,  they 
take    as   joint   tenants,    notwithstanding 
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Where,  however,  words  which,  according  to  the  ordinary  rule, 
constitute  a  tenancy  in  common,  are  combined  with,  or  followed 
by,  others  which  would  make  a  tenancy  in  common  inconsistent 
with  the  manifest  design  or  the  subsequent  bequest  of  the  testa- 
tor, they  may  be  taken  to  indicate,  not  the  nature,  but  the  pro- 
portion of  the  interest-  each  party  is  to  take.  As  where  there  is  a 
bequest  to  two  persons  "  respectively  in  equal  shares  "  of  the  in- 
terest and  dividends  only  of  the  residue  of  the  testator's  estate, 
and  the  corpus  of  the  residue  is  not  to  be  divided  or  possessed 
until  after  the  decease  of  the  two,  and  then  it  is  to  be  divided 
amongst  such  of  their  children  only  as  shall  be  living  at  the  death 
of  the  survivor,  per  capita  and  not  per  stirpes,  (y) 

*A  considerable  diflSculty  arises  where  words  of  severance  are 
used  in  the  bequest,  sufficient  to  constitute  a  case  of  ten-   W'ords  of 

.  IP  .  ,  .         survivor- 

ancy  in  common,  accompanied  by  words  of  survivorship,  ship :  to 
inconsistent  with  such  a  tenancy  ;  as  if  a  residue  be  be-  period  they 
queathed  to  two  or  more  equally  to  be  divided  between  ^^  ^''' 
them,  and  the  survivors  or  survivor  of  them,  (ui)  In  Cripps  v. 
Wolcott,  (a;)  Sir  J.  Leach  V.  C  said  that  he  considered  it  now 
settled,  that  in  the  case  of  such  a  bequest,  if  there  be  no  special 
intent  to  be  found  in  the  will,  the  survivorship  is  to  be  referred  to 
the  period  of  division.  And  that  if  no  previous  interest  be  given 
in  the  legacy,  then  the  period  of  division  is  the  death  of  the  testa- 
tor, and  the  survivors  at  his  death  will  take  the  whole  legacy. 

they  came  into  esse  at  different  periods,  their   death  the  principal  I  give  to  my 

Ruck  V.  Barwise,  2  Dr.  &  Sm.  510.  nephews    and    nieces    then    sui-riving." 

(v)  Pearce  v.  Edmeades,  3  Y.  &  Coll.  The  brother  died  after  the  death  of  the 

246.     See,  also,  Currie  v.  Gould,  4  Beav.  testatrix  and  left  the  sister  surviving.     It 

117;  McDermott  w.  Wallace,  5  Beav.  142  ;  was   held  that  the  whole  income  of   the 

Vanderplank  v.  King,  3  Hare,  1  ;  Doe  v.  property  was   payable   thereafter   to  the 

Eoyle,  13  Q.  B.  100;  Abrey  c.  Newman,  sister  until  her  death,  until  which  time  the 

16  Beav.  431  ;  Begley  v.  Cook,  3  Drew,  gift  over  in  remainder  to  the  nephews  and 

662;    Cranswick   v.    Pearson,  31    Beav.  nieces  was  not  to  take  effect.    Loring  v. 

626.     See,   also,   Edwardes   o.   Jones,   33  Coolidge,    99   Mass.    191.      See   Dow  o. 

Beav.  348 ;  In  re  "White's  Trusts,  1  Johns.  Doyle,    103   Mass.  489,   491;  Prescott  a, 

656 ;  In  re  Phene's  Trusts,  L.  R.  5  Eq.  Prescott,  7  Met.  141  ;  Milbank  v.  Crane, 

Cas.  346;  Appleton  v.  Rowley,  L.  R.  8  25  How.  Pr.  193.] 

Eq.  Cas.  139;  Brykn  v.  Twigg,  L.  R.  3  (w)  See  Taaffe  v.  Conmee,  10  H.  L. 

Ch.   App.    183 ;    [Clement    v.    Cauble,  2  Cas.  64,  78,  as  to  the  validity  of  such  a 

Jones  Eq.  82.    A  testatrix  in  her  will  gave  limitation,   and  the    distinction   between 

"the  improvement    of   my    property  in  such  a  survivorship,  and  that  involved  in 

trust  to  "  a  trustee  named,  "the  income  to  an   estate    of  joint   tenancy.     See,   also, 

be  paid   equally  to  my  brother  and  my  Haddelsey  v.  Adams,  22  Beav.  266. 

sister  during  their  natural  lives,  and  at  (x)  4  Madd.  15. 
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But  if  a  previous  life  estate  be  given,  then  the  period  of  division 
is  the  death  of  tenant  for  life,  and  the  survivors  at  such  death  will 
take  the  whole  legacy.  («/) 

*  But  although  the  rule  in  Cripps  v.  Wolcott  is  conformable  to 
reason  and  common  sense,  yet  a  testator  is  not  bound  to  adopt 
that  mode  of  disposing  of  his  property  ;  and  if  he  express  a  dif- 
ferent intention  according  to  the  natural  import  of  the  words  of 
his  will,  the  court  must  carry  that  intention  into  effect.  (2) 


(y)  This  rule,  though  certainly  opposed 
to  several  previous  cases,  and  regarded  by 
very  high  authority  (see  the  judgments  of 
Lord  Cottenham  in  Pearson  v.  Cassama- 
jor,  1  Maclean  &  Eob.  App.  Cases,  714, 
and  in  Wordsworth  v.  Wood,  4  My.  &  Cr. 
645,  and  of  Lord  Campbell,  S.  C.  in  Dom. 
Proc.  1  H.  L.  Cas.  156)  as  not  settled,  has 
been  frequently  recognized  and  acted  upon, 
and  is  now  fully  established.  See  Dorville 
V.  Wolff,  15  Sim.  510;  Davies  v.  Thorns, 
3  De  G.  &  Sm.  347 ;  Neathway  v.  Reed,  3 
De  G.,  M.  &  G.  18  ;  Spurrell  v.  Spurrell, 
U  Hare,  54;  Huffam  v.  Hubbard,  16 
Beav.  579  ;  McDonald  v.  Bryce,  lb.  581  ; 
Carver  w.  Burgess,  18  Beav.  .5'41 ;  affirmed, 
7  De  G.,  M.  &  G.  96 ;  Stevenson  v.  Gullan, 
18  Beav.  590  ;  In  re  Pritchard's  Trust,  3 
Drew.  163 ;  Littlejohns  v.  Household,  21 
Beav.  29;  Howard  v.  Howard,  lb.  550; 
Hind  V.  Selby,  22  Beav.  373 ;  Lill  u.  Lill, 
23  Beav.  446 ;  Cambridge  v.  Rous,  25 
Beav.  415;  Nevill  v.  Boddam,  28  Beav. 
554  ;  Hearn  v.  Baker,  2  Kay  &  J.  383  ; 
Vorley  v.  Richardson,  8  De  G.,  M.  &  G. 
126;  Crawhall's  Trust,  lb.  480;  Knight 
V.  Poole,  32  Beav.  548 ;  Drakeford  v. 
Drakeford,  S3  Beav.  43 ;  Blackmore  v. 
Snee,  1  De  G.  &  J.  454 ;  TaaflFe  v.  Con- 
mee,  10  H.  L.  Cas.  64  ;  Lewis  v.  Templer, 
33  Bear.  625.  See,  also,  Gibbs  v.  Tait,  8 
Sim.  132 ;  Taylor  v.  Beverley,  1  Coll.  108 ; 
Watson  v.  England,  15  Sim.  1 ;  Turing 
V.  Turing,  15  Sim.  139;  Belt  v.  Slack,  1 
Keen,  238  ;  Eaton  v.  Barker,  2  Coll.  124  ; 
Wagstaffw.  Crosby,  2  Coll.  746;  Corneck 
V.  Wadman,  L.  R.  7  Eq.  Cas.  80 ;  Mar- 
riott V.  Abell,  L.  R.  7  Eq.  Cas.  478 ;  Bow- 
ers o.  Bowers,  L.  R.  8  Eq.  Cas.  283  ; 
[Walker  v.  Johnston,  70  N.  Car.  576; 
Teed  v.  Morton,  60  N.  Y.  502,  506.]  But 
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see  S.  C.  L.  R.  5  Ch.  App.  244.  The 
rule  has  been  thought  to  be  otherwise  as 
to  real  estate ;  it  being  considered  that  in- 
definite words  of  survivorship  should  be 
referred  to  the  death  of  the  testator.  Doe 
V.  Prigg,  8  B.  &  C.  231.  But  the  current 
of  authorities  appears  to  have  been  turned 
of  late,  as  well  as  to  real  as  to  personal 
estate.  See  Buckle  v.  Fawcett,  4  Hare, 
536;  Williams  v.  Tartt,  2  Coll.  85;  1 
Coll.  117;  Wordsworth  v.  Wood,  1  H.  L. 
Cas.  129.  And  it  has  been  expressly  de- 
cided by  the  lords  justices  that  the  rule  ap- 
plies to  real  as  well  as  personal  estate.  Re 
Gregson's  Estate,  2  De  G.,  J.  &  S.  428. 
As  to  the  period  to  which  the  word  "  then  " 
is  to  be  referred,  in  a  bequest  to  a  class  of 
persons  "  then  living,"  see  Archer  v.  Jegon, 
8  Sim.  446 ;  Gaskell  v.  Holmes,  3  Hare, 
438  ;  1  Jarm.  807,  note  (c),  3d  ed. ;  In  re 
Eggington's  Trusts,  3  Drew.  202  ;  Olney 
V.  Bates,  lb.  319;  ante,  1123,  note  (6); 
Heasman  v.  Pearce,  L.  R.  II  Eq.  Cas.  522. 
(2)  White  V.  Baker,  2  De  G.,  F.  &  J. 
55  ;  Wilmot  v.  Flewitt,  11  Jur.  N.  S.  828 ; 
Evans  v.  Evans,  25  Beav.  81.  Thus  the 
rule  may  not  be  applicable  where  the  ques- 
tion is  as  to  the  effect  of  words  referring 
to  survivorship  in  divesting  a  vested  inter- 
est, especially  in  instances  of  gifts  to  chil- 
dren after  the  determination  of  a  previous 
life  estate.  See  Bouverie  v.  Bouverie,  2 
Phill.  C.  C.  349 ;  Tribe  v.  Newland,  5  De 
G.  &  Sm.  236;  Knight  v.  Knight,  25 
Beav.  Ill ;  Evans  t.  Evans,  ubi  supra; 
Berry  v.  Briant,  2  Dr.  &  Sm.  1.  So  where 
there  was  a  gift  for  life  followed  by  a  gift 
to  the  surviving  children  of  B.  and  C,  or 
their  heirs  and  assigns,  it  was  held  that  the 
rule  did  not  apply,  and  that  the  period  of 
survivorship  was  the  death  of  the  testator. 
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It  may  be  here  mentioned,  that  the  word  "  surviving  "  has  been 
construed  "  other,"  to  give  effect  to  the  apparent  inten-   Survivor 

mi  1  !•       -I    •        •  1  construed 

tion.  (a)  Thus,  where  a  fund  is  given  between  a  class  "  other." 
or  *  number  of  persons  as  tenants  in  common  for  life,  with  inter- 
ests in  the  nature  of  remainders  to  their  children  respectively, 
and  a  valid  provision  is  made  that  in  the  event  of  the  death  and 
failure  of  issue  of  any  of  the  original  takers,  the  share  of  the 
original  taker  or  takers  so  circumstanced  shall  go  to  the  survivors 
or  survivor  of  them,  the  words  "  survivors  or  survivor  "  may,  in 
general,  well  be  considered  as  an  expression  of  contrast  used  for 
the  purpose  of  distinguishing  the  takers  not  so  circumstanced,  and 
therefore  as  meaning  "  others  or  other."  And  so  in  analogous 
instances.  (6)  But  the  word  "  survivor  "  must  receive  its  natural 
construction,  and  not  be  read  as  meaning  "  other,"  unless  the 
nature  of  the  disposition  itself,  or  the  context  of  the  will,  renders 
a  departure  necessary  to  effectuate  the  apparent  intention  of  the 
testator,  (c) 

In  Barber  v.  Barber,  (c?)  a  testator  by  his  will  directed,  that 
in  the  event  of  the  death  of  his  son  and  daughter  under    gm-yj^or- 
twenty-one,  the  property  bequeathed  to  them  should  de-   ^'"P  '"l 

■^  J.      X        ./         J.  case  of  a 

volve  to  and  become  the  property  of  four  persons,  each   gift  as  to  a 
particularly  named  and  described,  to  be  divided  betwixt 

Ee  Hopkins'  Trust,  2  Hemm.  &  M.  411.  mekw.  Lumb,  3  Y.  &  Coll.  565;  Leeming 

But  it  must  be  taken  as  the  deliberate  doc-  v.  Sherratt,  2  Hare,  14  ;  Taylor  v.  Bevcr- 

trine  of  the  court  to  apply  the  rule  in  every  ley,  I  Coll.  114;  Cooper  v.  Palmer,  1  Coll. 

case  where  no  very  cogent  reasons  militate  665  ;  Willetts  v.  Willetts,  7  Hare,  38 ;  Lee 

against  such  a  construction.    2  Hemm.  &  v.  Stone,  1  Ex.  674;  Stead  v.  Piatt,  18 

M.  414.  Beav.  50  ;  Mann  v.  Thompson,  Kay,  638  ; 

(a)  Wilmot  v.  Wilmot,  8  Ves.  10;  Eyre  Greenwood  v.  Percy,  26  Beav.  572  ;  In  re 
V.  Marsden,  4  My.  &  Cr.  240 ;  Badger  v.  Keep's  Will,  32  Beav.  122 ;  In  re  Cob- 
Gregory,  L.  R.  8  Eq.  Cas.  78 ;  In  re  Ar-  bett's  Trusts,  Johns.  591 ;  Parsons  v. 
nold's  Trusts,  L.  E.  10  Eq.  Cas.  252;  Coke,  4  Drew.  296 ;  Northen  w.  Carnegie, 
[Wake  V.  Varah,  1  Ch.  Div.  348 ;  Waite  lb.  587 ;  Blundell  v.  Chapman,  33  Beav. 
w.  Littlewood,  L.  E.  8  Ch.  Ap.  70;  ante,  648;  6  H.  L.  Cas.  393.  "Survivors" 
1086,  and  note  (<).]  has  never  been  read  "  others ''  when  the  • 

(b)  Slade  v.  Parr,  1  Y.  &  Coll.  C.  C.  gift  over  is  to  a  separate  and  distinct 
565;  Harris  t.  Davis,  1  Coll.  416;  Cole  class.  De  Garagnol  u.  Liardet,  32  Beav. 
V.  Sewell,  4  Dr.  &  W.  1  ;  1  Coll.  113;  2  608.  When  the  word  "survivor"  is  ap- 
H.  L.  Cas.  186  ;  Hawkins  v.  Hamerton,  16  plied  to  a  class  of  persons  and  individuals 
Sim.  410;  Holland  v.  AUsopp,  29  Beav.  of  that  class  are  named,  its  natural  mean- 
498;  In  re  Keep's  Will,  32  Beav.  122;  ing  is  "  the  longest  liver  of  those  who  are 
Smith  V.  Osborne,  6  H.  L.  Cas.  375,  393  ;  named."  TaafFe  v.  Conme,  10  H.  L.  Cas. 
Crowther  v.  Evans,  11  Jur.  N.  S.  902.  64. 

(c)  Crowder  v.  Stone,  3  Euss.  217  ;  Cro-        (d)  3  My.  &  Cr.  688. 
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them  in  equal  proportions,  and  to  their  heirs  forever  ;  which  *  last 
mentioned  four  persons  he  appointed  executors,  and  he  after- 
ward appointed  two  other  executors.  One  of  the  four  persons, 
and  also  both  of  the  after  appointed  executors,  renounced  probate, 
and  declined  to  act.  It  was  not  disputed  that  the  bequest  made 
to  these  four  persons  was  made  to  them  as  executors  ;  that  is,  on 
condition  that  they  took  upon  themselves  that  office,  and  conse- 
quently, that  the  one  who  had  renounced  could  not  claim  his 
share,  (e)  But,  on  the  one  hand,  it  was  insisted  that  his  share 
was  a  lapsed  legacy,  and  went  to  the  next  of  kin  of  the  testator  ; 
while,  on  the  other  hand,  the  three  other  persons  named  as  re- 
siduary legatees  with  him  who  had  renounced,  contended  that  they 
were  entitled  to  the  residue  in  thirds,  including,  therefore,  the 
share  destined  for  him.  Lord  Cottenham  decided  that  they  were 
not  so  entitled,  but  that  the  share  had  become  undisposed  of,  and 
belonged  to  the  next  of  kin.  And  his  lordship,  in  giving  judg- 
ment, made  the  following  observations  : 

"  The  question  to  be  decided  is,  who  are  the  legatees  ?  It  is 
quite  clear  that,  if  the  legatees  had  not  been  appointed  executors, 
the  gift  to  them  would  have  created  a  tenancy  in  common,  and 
therefore,  that,  upon  the  failure  of  the  gift  to  any  one,  his  share 
would  have  been  undisposed  of,  and  that  the  three  others  could 
not  have  claimed.  And  it  is  equally  clear  that,  if  any  other  con- 
dition had  been  imposed  upon  these  four  tenants  in  common,  upon 
which  their  title  to  the  legacy  was  to  depend,  and  one  had  refused 
to  perform  the  condition,  his  share  would  have  been  undisposed 
of,  and  that  the  other  three  could  not  have  claimed  it.  The 
ground  upon  which  the  title  of  the  executors  who  proved  is  rested, 
leaves  these  propositions  untouched  ;  for  it  stands  upon  this  ground, 
that  the  gift  is  tb  a  class,  and  that  the  three  executors  who  proved 
constituted  the  class ;  and  it  was  contended  that  there  was  no 
distinction  between  a  gift  to  executors  as  tenants  in  common,  and 
a.  gift  to  certain  persons  as  tenants  in  common  who  are  afterwards 
appointed  executors. 

*  "  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  class  implies  an  intention  to  ben- 
efit those  who  constitute  the  class,  and  to  exclude  all  others ;  but  a 
gift  to  individuals  described  by  their  several  names  and  descrip- 
tions, though  they  may  together  constitute  a  class,  implies  au  in- 

(e)  See  ante,  1281  et  seq. 
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tention  to  benefit  the  individuals  named,  (e^)  In  a  gift  to  a  class 
you  look  to  the  description,  and  inquire  what  individuals  answer  to 
it ;  and  those  who  do  answer  to  it  are  the  legatees  described.  But 
if  the  parties  to  whom  the  legacy  is  given  be  not  described  as  a 
class,  but  by  their  individual  names  and  additions,  though  together 
constituting  a  class,  those  who  may  constitute  the  class  at  any  par- 
ticular time  may  not,  in  any  respect,  correspond  with  the  descrip- 
tion of  the  individuals  named  as  legatees.  If  a  testator  give  a 
legacy  to  be  divided  amongst  the  children  of  A.  at  a  particular 
time,  those  who  constitute  the  class  at  the  time  will  take ;  but 
if  the  legacy  be  given  to  B.,  C,  and  D.,  children  of  A.,  as  ten- 
ants in  common,  and  one  die  before  the  testator,  the  survivors  will 
not  take  the  share  of  the  deceased  child,  (e^)  The  question  must 
be,  was  the  intention  to  bequeath  to  those  who  might  at  the  time 
constitute  the  class,  or  to  certain  individuals  who  it  was  supposed 
would  constitute  it  ?  Such  would  appear  to  be  the  question  to  be 
asked,  and  the  point  to  be  ascertained ;  but  the  more  important 
inquiry  is,  whether  the  authorities  justify  and  support  this  view  of 
the  case. 

"  In  Page  v.  Page,  (/)  decided  by  Lord  King  in  1728,  and  ap- 
proved by  Lord  Talbot  in  1734,  there  was  the  gift  of  a  residue  to 
six  persons,  to  each  one  sixth ;  and  they  were  appointed  executors. 
It  was  held  that  the  one  sixth  of  one  who  died  in  the  lifetime  of 
the  testator  lapsed  for  the  next  of  kin.  In  this  case  there  is  a 
gift  to  four  equally,  to  be  divided  betwixt  them,  i.  e.  to  each  one 
fourth.  In  Owen  v.  Owen,  (^)  the  testator  gave  the  residue  of 
his  estate  to  his  two  nieces,  to  be  equally  divided  between  them, 
and  appointed  them  *  executrixes.      One  died  in  the  testator's 


(el)  [See  Talcott  u.  Talcott,  39  Conn,  will  and  such  evidence  of  extrinsic  facts 

186  ;  Belles    v.    Smith,   39  Conn.    217  ;  as  is  legally  admissible  for  the  parpose  of 

Warner's  Appeal,  39  Conn.  253.]  showing  it,  such  intention  must  prevail. 

{(?)  [Jackson  v.  Roberts,  14  Gray,  546,  No  rule  of  law  gives  an  inflexible  sense 

550,  551,  where  Metcalf  J.  says:  "But,  and  effect  to  a  bequest  made  to  children 

as  this  rule  of  construction  depends  on  of  a  family,  by  their  several  names,  nor 

the  intention  of  the  testator,  it  is  clear  to   a   bequest  to   them   '  equally '  or  '  in 

that  his  intention  cannot  be  conclusively  equal  shares.'    The  construction  is  to  be 

inferred  from  the  fact  that  he  mentions,  given,  not  solely  on  the  bequest,  but  on 

by  name,  the  individuals  who  compose  the  the  bequest  taken  in  connection  with  the 

class.    It  is  only  a  prima  facie  rule."    "  It  context."     See  Holbrook  v.  Harrington, 

is  not  to  be  doubted,  that  when  the  in-  16  Gray,  104.] 

tention    of   survivorship   is  in  any  way        (/)  2P.  Wms.  489;  anfe,  1215, 1462. 
plainly  shown  by  the  will  itself,  or  by  the        (g)  1  Atk.  494  ;  ante,  1215.         ^ 
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lifetime.  And  Lord  Hardwicke  said  that  he  had  followed  Page  v. 
Page  in  Holderness  v.  Reyner ;  and  that  the  reasoning  of  Sir  J. 
Jekyll  in  Hunt  v.  Berkley  (A)  could  not  be  supported  ;  and  held, 
that  the  share  intended  for  the  deceased  niece  lapsed  for  the  ben- 
efit of  the  next  of  kin,  and  did  not  go  to  the  surviving  niece. 

"  In  Knight  v.  Gould,  (i)  the  gift  was  of  the  residue  '  to  my 
executors  hereinafter  named,  to  pay  my  debts,  legacies,  &c.  and 
also  to  recompense  them  for  their  trouble,  equally  between  them  ; ' 
and  three  persons  were  then  named  executors,  one  of  whom  died 
in  the  testator's  lifetime.  And  Sir  John  Leach  first,  and  Lord 
Brougham,  upon  appeal,  held  that  the  two  survivors  were  entitled 
the  whole.  The  latter  relied  upon  two  grounds  principally ;  first, 
that  the  persons  to  take  were  those  who  were  to  perform  the  du- 
ties, and  the  survivors  were  such  persons  ;  secondly,  that  the  gift 
was  to  the  executors  as  a  class  in  terms ;  for  the  words  '  herein- 
after named '  were  mere  surplusage,  inasmuch  as  the  result  would 
have  been  the  same  if  they  had  been  omitted,  it  being  absolutely 
necessary  to  name  them  in  order  to  appoint  them.  In  that  case 
the  gift  was  to  executors  described  as  such,  in  this  it  is  to  indi- 
viduals particularly  named  and  described.  In  that,  the  fund  given 
was  what  should  remain  after  part  had  been  administered.  Those 
who  were  to  take  and  those  who  were  to  administer  were  con- 
sidered as  identical. 

The  result,  therefore,  of  the  authorities,  supposing  them  strictly 
to  apply,  is  in  favor  of  the  claim  of  the  next  of  kin.  There  is 
the  case  of  Page,  v.  Page,  decided  by  Lord  King  and  approved  by 
Lord  Talbot,  and  in  two  cases  approved  and  acted  upon  by  Lord 
Hardwicke ;  whereas,  in  support  of  the  claim  of  the  acting  exec- 
utors, there  is  only  the  case  of  Hunt  v.  Berkley,  decided,  indeed, 
by  a  high  authority,  Sir  Joseph  Jekyll,  but  disapproved  by  Lord 
Hardwicke,  and  *  overruled  by  every  subsequent  case  in  which 
the  point  has  arisen.  It  is  also  to  be  observed  that  the  case  of 
Hunt  V.  Berkley  would  not,  if  it  were  clearly  a  right  decision, 
necessarily  govern  the  present  case  ;  because,  in  that  case,  the  re- 
siduary legatees  and  the  executors  were  the  same,  and  the  decision 
must  have  proceeded  upon  this,  that  the  testator  did,  in  fact,  in- 
tend to'  give  the  residue  to  whomsoever  of  the  parties  named 
might  be  his  executors.     But  it  is  clear  that,  if  Page  v.  Page, 

{h)  Mosely,  47  ;  S.  C.  1  Eq.  Cas.  Abr.        {()  2  My.  &  K.  295.     See  ante,  1218. 
243.     • 
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Holderness  v.  Reyner,  and  Owen  v.  Owen,  be  right,  they  neces- 
sarily include  the  present  case ;  the  claims  of  the  next  of  kin  being 
much  stronger  in  this  case  than  in  any  of  those ;  inasmuch  as,  in 
all  those  cases,  those  named  residuary  legatees  and  executors  were 
the  same ;  so  that  the  question  might  arise,  whether  the  inten- 
tion was  to  give  the  residue  to  the  individuals,  or  to  the  class 
which  they  composed ;  whereas,  in  the  present  case,  the  residuary 
legatees  do  not  constitute  any  class  to  which  a  name  can  be  given 
without  including  the  description  of  residuary  legatees.  If  the 
three  surviving  executors  to  whom  the  share  of  the  residue  was 
given  are  entitled,  they  must  be  so  entitled  as  constituting  the 
class  intended  to  be  benefited ;  but  what  is  the  class  which  they 
so  constitute  ?  Not  the  executors  ;  because  there  were  two  other 
executors  named  besides  the  persons  intended  to  be  so  benefited  ; 
and  although  the  two  others  also  declined  to  prove,  so  that  the 
three,  in  fact,  are  the  only  acting  executors,  yet  the  class  of  exec- 
utors, as  contemplated  by  the  testator,  consisted  of  six ;  and  there 
was  clearly  no  intention  to  give  the  benefit  to  such  of  the  six  as 
might  act  as  executors,  for  that  might  have  given  the  benefit  to  the 
two.  This  case,  therefore,  has  nothing  in  common  with  Knight 
V.  Gould,  or  any  other  case  in  which  the  gift  has  been  construed 
to  be  in  favor  of  such  as  might  act  as  executors.  If,  then,  the 
class  intended  to  take  be  not  such  as  might,  at  the  time,  be  the 
executors,  it  must  be  such  of  the  executors  named  as  might,  at 
the  time,  be  also  of  the  number  of  the  residuary  legatees  named ; 
but  that  is  only  another  mode  of  describing  the  residuary  legatees ; 
and,  if  their  situation  as  residuary  *  legatees  be  considered,  they 
are  only  tenants  in  common  of  the  residue,  between  whom  there 
can  be  no  survivorship. 

"  There  seems  also  to  be  some  confusion  in  terms  in  considering 
legatees  as  constituting,  as  such,  a  class  for  the  purpose  in  ques- 
tion. They  have  no  existence  as  a  class,  except  under  the  descrip- 
tion in  the  will.  To  such  persons  a  testator  may  undoubtedly 
give  a  right  of  survivorship  inter  se,  by  expressly  directing  it,  or 
by  creating  a  joint  tenancy.  The  first  the  testator  in  this  case 
has  not  done,  and  the  second  he  has,  in  terms,  excluded,  by  creat- 
ing a  tenancy  in  common  ;  and  he  could  not  have  intended  that 
those  who  proved  should  take  the  whole  in  the  event  of  some  not 
proving,  and  not  in  the  event  of  their  dying  before  him.  To  effect- 
uate a  gift  to  those  of  the  class  he  has  himself  constituted,  who  may 
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be  in  a  condition  to  take  at  a  particular  time,  he  must  have  used 
expressions  from  which  that  intention  may  be  fairly  deduced. 
Such  an  intention  cannot  be  deduced  from  a  gift  to  four  persons  by 
name,  between  whom  the  share  of  the  residue  is  to  be  divided."  (y) 

It  must  here  be  observed,  that  where  co-executors  take  a  resi- 
in  case  of  due  in  that  character,  they  take  as  joint  tenants.  There- 
ecutors  en-  fore  if  One  of  them  dies  after  the  death  of  the  testator, 
such^to\he  ^^^  before  the  severance  of  the  joint  tenancy  in  the 
residue:  residue,  his  share  will  survive  to  his  co-executors,  and 
his  own  executors  or  administrators  will  be  excluded,  as  well  as 
the  next  of  kin  of  the  testator,  (k)  Thus,  in  Baldwyn  v.  John- 
son, (Z)  where  *  two  executors  divided  a  part  of  the  testator's 
property,  but  lodged  a  sum  in  the  funds  for  securing  the  pay- 
ment of  an  annuity,  it  was  holden,  that  as  to  this  they  were  joint 
tenants,  and  that  it  should  survive  upon  the  death  of  one  to  the 
other,  (m)  So  in  Griffiths  v.  Hamilton,  (n)  all  the  executors  died 
except  two,  Hoare  and  Griffiths.  Hoare  alone  proved  and  died. 
After  his  death  Griffiths  proved.  And  he  was  declared  entitled, 
as  surviving  executor,  to  all  the  testator's  personal  estate  not  re- 
duced into  possession  and  divided  before  the  death  of  Hoare. 

The  question  as  to  what  shall  amount  to  a  severance  of  the 
what  is  a  joint  tenancy,  was  much  considered  in  the  modern  case 
oHhe  iofnt  °^  Gould  V.  Kemp,  (o)  There  a  testatrix  bequeathed 
tenancy,  the  residue  of  her  property  "to  my  executors,  herein- 
after named,  to  enable  them  to  pay  my  debts,  legacies,  funeral 
and  testamentary  charges,  and  also  to  recompense  them  for  their 
trouble,  equally  between  them.  I  do  nominate,  constitute,  and 
appoint  my  said  trustees,  James  Kemp,  James  Kemp  the  younger, 

{ j)  See,  also,  Re  Gibson,  2  Johns.  &  H.  Griffiths  v.  Hamilton,  12  Ves.  298  ;  White 

656,  and  the  dictum  of  Wood  V.  C.  as  to  v.  Williams,  3  Ves.  &  B.  72  ;  S.  C.  Cooper, 

the  case  of  Knight  v.  Gould,  ante,  1218,  58.     See,   also,  the   judgment   of  Lord 

note  (q).    See,  also,  lb.  and  ante,  1216,  Brougham  in  Knight  v.  Gould,  2  My.  & 

note  (i),  where  the  cases  are  collected  as  K.  299-303. 

to  what  13  a  gift  to  a  class.     See,  further,  {I)  3  Bro.  C.  C.  455. 

Gould  V.  Kemp,  post,  1473,  and  the  recent  (m)  But  in  Partridge  v.  Pawlet,  1  Atk. 

case  of  In  re  CoUey's  Trusts,  L.  E.  1  Eq.  467,  Lord  Hardwicke  laid  it  down  as  a 

496.    Where  there  is  a  gift  to  a  class,  that  rule,  that  if  two  tenants  in  common  put 

means  a  gift  to  such  of  the  class  as  shall  out  money  as  joint  executors,  it  shall  not 

be  living  at  the  death  of  the  testator,  survive,  but  shall  go  respectively  to  those 

Habergham  v.  Ridehalgh,L.  E.  9  Eq.  Cas.  persons  who  are  the  proper  representatives 

395,  400.  of  each. 

{k)  Frewen  v.  Relfe,2  Bro.  C.  C.  220;  (n)  12  Ves.  298. 

Baldwyn  v.  Johnson,  3  Bro.  C.  C.  455 ;  (o)  2  My.  &  K.  304. 
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and  John  Prior  Ward,  to  be  executors  of  this  my  will."  James 
Kemp  the  elder  died  in  the  lifetime  of  the  testatrix ;  and  it  was 
held,  that  as  the  gift  was  to  the  three,  as  a  class,  in  their  official 
character,  the  whole  residue  vested  in  the  two  survivors.  (^) 
James  Kemp  the  younger  and  Ward  proved  the  will,  and  took  on 
them  the  office  of  executors.  Some  years  afterwards,  but  before 
any  severance  of  the  residuary  property  had  been  made,  a  letter 
was  written  and  delivered  by  Kemp  to  Ward,  who  at  the  time 
was  confined  to  his  bed  by  sickness,  engaging  to  secure  to  his 
family,  in  any  way  he  might  desire  by  his  will,  a  moiety  of  the 
property  bequeathed  to  them  by  the  will  of  their  testatrix.  And 
it  was  held  by  Sir  John  Leach  M.  E..,  and  afterwards  by  *  Lord 
Brougham,  on  appeal,  that  this  letter  amounted  to  a  severance  of 
the  joint  tenancy. 

The  several  receipts  by  joint  tenants  of  a  portion  of  the  trust 
fund  does  not  destroy  the  joint  tenancy  as  to  the  remainder  of 
the  fund,  (cf)  Nor  does  the  employment  by  them  of  the  estates 
bequeathed  in  their  partnership  trade,  (r)  Nor  is  the  marriage 
of  one  of  them,  being  a  daughter,  a  severance,  (s) 

SECTION  II. 

Of  the  Right  of  the  Executor  to  the  Residue,  in  case  there  is  no 
Residuary  Legatee. 

If  the  testator. neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the  next 
of  kin.  But  if  the  testator  appointing  an  executor  makes  no  dis- 
position of  the  residue,  a  question  arises,  whether  it  shall  belong 
to  such  executor  or  to  the  next  of  kin.  (s^)  And  this  is  an  in- 
quiry which  has  given  rise  to  much  litigation  and  difficult  discus- 
sion. In  future,  however,  it  is  to  be  hoped  that  the  late  act  of 
parliament  (hereinafter  stated  at  large)  wiU  free  this  subject  from 

(p)  See  ante,  1217,  1470.  minister  upon  all  undevised  estate  of  his 

(q)  Leak  v.  McDowall,  32  Beav.  28.  testator,  without  procuring  letters  of  ad- 

(r)  Brown  v.  Oakshott,  24  Bear.  254.  ministration    for  that  purpose.    Hays  v. 

See,  further,  as  to  what  amounts  to  a  sev-  Jackson,  6  Mass.  149.     "  The  executor,  as 

erance  of  joint  tenancy,  Williams  v.  Hens-  such,  is  bound  to  administer  the  whole  es- 

man,  1  Johns.  &  H.  546.  tate,  as  well  that  not  given  by  the  will 

(s)  Armstrong  v.  Armstrong,  7  L.  R.  as  that  embraced  in  it."     Shaw  C.  J.  in 

Eq.  Cas.  518.  Newcomb  v.  Williams,  9  Met.  531.] 


{«!)  [An  executor  may,  ex  officio,  ad- 
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the  great  variety  of  distinctions  which  have  been  established  with 
respect  to  it. 

At  law,  it  has  been  the  rule,  from  the  earliest  period,  that  the 
whole  personal  estate  devolves  on  the  executor  ;  and  if,  after  pay- 
ment of  the  funeral  expenses,  testamentary  charges,  debts,  and 
legacies,  there  shall  be  any  surplus,  it  shall  vest  in  him  bene- 
ficially, (it) 

In  equity,  primd  facie,  the  rule  has  been  the  same  as  at  law. 
The  numerous  cases  upon  the  subject  must  be  considered  *  as  hav- 
ing established  the  general  rule,  that  the  executor,  by  the  mere 
force  of  the  appointment,  should  take  all  the  undisposed  of  resi- 
due of  the  personal  estate,  as  well  beneficial  as  legal,  (u)  But 
this  general  rule  has  been  controlled  in  equity,  in  all  cases  where 
a  necessary  implication  or  strong  presumption  has  appeared,  that 
the  testator  meant  to  give  only  the  office  of  executor,  and  not  the 
beneficial  interest  in  the  residue.  In  all  such  cases,  the  executor 
has  been  considered  a  trustee  for  the  next  of  kin  pf  the  testator ; 
or  in  cases  where  no  next  of  kin  can  be  found,  a  trustee  for  the 
crown,  (v') 

But  though  the  general  rule  has  been  thus  clearly  established, 
great  and  inevitable  diflSculty  has  existed  in  applying  it  to  particu- 

(t)  Atty.  Gen.  v.  Hooker,  2  P.  Wms.  delivering  the  opinion  of   the    court  in 

340;  Southcot  v.  Watson,  3  Atk.   228;  Neave's  Estate,  9    Serg.  &   R.  186,  190, 

Urquhart  v.  King,  7  "Ves.  288.  [Generally,  "  It  has  been  argued  with  great  force  as 

in  the  American  States — in  some  of  them  well  as  ingenuity,  ^that  the  executors  took 

by  express  statute — the  executor  is  in  all  this  residue,  not  in  trust,  but  for  their  own 

cases  trustee  for  the  next  of  kin  of  the  un-  benefit.    It  is  unnecessary  to  decide  the 

disposed  of  residue.     In  Massachusetts,  point  at  present ;  and  I  will  only  remark. 

Hays  V.  Jackson,  6  Mass.  149,  153 ;  Nick-  that  there  wUl  be  considerable  difficulty  in 

erson  i>.  Bowly,  8  Met.  431.    In  North  establishing  a  trust,  where  the  testator  has 

Carolina,  HiU  v.  Hill,  2  Hayw.  298 ;  Dun-  not  expressly  said  that  a  trust  was  in- 

lap  V.  Ingram,  4  Jones  Eq.  178.    In  Vir-  tended,  where  the  object  of  the  supposed 

ginia,  Paup  v.  Mingo,  4  Leigh,  163.    In  trust  is  so  undefined,  and  the  power  of  dis- 

Pennsylvania,  Wilson  v.  Wilson,  3  Binney,  tribution  vested  in  the  executors  is  so  un- 

567  ;  S-  C.  9  Serg.  &  R.  424.    See  Grasser  limited."] 

.«.  Bckart,  1  Binney,  580,  584 ;  Darragh  u.        (m)  See   Lowndes   on   Legacies,    249, 

M'Naii:,  2  Ash.  238.    As  to  New  Jersey,  250. 

see  Denn  v.  Allen,  1  Penning.  44.     See  2        {v)  Middleton  v.  Spicer,  1  Bro.  C.  C. 

Story  Eq.  Jur.  §  1208 ;  ante,  650,  note  (d^).  201 ;  Taylor  v.  Haygarth,  14  Sim.  8,  12 ; 

Where  a  testator  gave  the  residue  of  his  Russell  v.  Clowes,  2  Coll.  648 ;  Cradock 

estate  to  the  discretion  of  his  executors,  v.  Owen,  2  Sm.  &  G.  241.    The  law  is 

to  distribute  in  such  n,  manner  as  they  not  altered  by  stat.  11  Geo.  4  and  1  W. 

might  think  proper,  and  appointed  three  4,  c.  40,  s.  2.   Johnstone  v.  Hamilton,  11 

executors,  it  was  said  by  Tilghman  C.  J.,  Jur.  N.  S.  777,  coram  Stuart  "V.  C. 

[1475] 


CH.  V.  §  n.]      OF  THE  RIGHT   OF  THE  EXECUTOR   THERETO.  1585 

lar  cases.  It  was  observed  by  Sir  W.  Grant,  (w')  that  "  so  long 
as  the  doctrine  of  the  court  with  regard  to  the  right  of  executors 
to  the  residue  of  personal  estate,  not  expressly  disposed  of,  shall 
stand  upon  its  present  footing,  it  is  impossible  to  lay  down  any 
rules  to  prevent  the  frequent  recurrence  of  this  question ;  for  as  it 
is  always  open  to  the  next  of  kin  to  show  intention  from  the  par- 
ticular wording  of  the  will,  adverse  to  the  effect  of  the  legal  ap- 
pointment of  the  executor,  the  circumstances,  from  which  it  may 
be  endeavored  to  deduce  that  intention,  may  be  infinitely  varied." 
Such  being  the  state  of  the  jurisdiction  of  the  courts  of  equity 
in  cutting  down  the  right  of  the  executor,  the  act  of  11  ^^9"^°^ 
Geo.  4  and  1  W.  '4,  chap.  40,  was  passed,  which,  after  4,  c.  40: 
reciting  that  "  testators  by  their  wills  frequently  appoint  execu- 
tors, without  making  any  express  disposition  of  the  residue  of 
their  personal  estate ;  and  whereas  executors  so  *  appointed  be- 
come by  law  entitled  to  the  whole  residue  of  such  personal  estate ; 
and  courts  of  equity  have  so  far  followed  the  law  as  to  hold  such 
executors  to  be  entitled  to  retain  such  residue  for  their  own  use, 
unless  it  appears  to  have  been  their  testator's  intention  to  exclude 
them  from  the  beneficial  interest  therein,  in  which  case  they  are 
held  to  be  trustees  for  the  person  or  persons  (if  any)  who  would 
be  entitled  to  such  estate  under  the  statute  of  distributions,  if  the 
testator  had  died  intestate  ;  and  whereas  it  is  desirable  that  the 
law  should  be  extended  in  that  respect,"  proceeds  to  enact,  "that 
when  any  person  shall  die,  after  the  first  day  of  Septem-  after  1st 
ber  next  after  the  passing  of  this  act,  having  by  his  or  executors ' 
her  will,  or  any  codicil  or  codicils  thereto,  appointed  any  ^^^^^^  ^„ 
person  or  persons  to  be  his  or  her  executor  or  executors,   Je  trustees 

r  r  'for  persons 

such  executor  or  executors  shall  be  deemed  by  courts  of  entitled  to 

flnv"  r6si~ 

equity  to  be  a  trustee  or  trustees  for  the  person  or  per-  due  under 

sons  (if  any)  who  would  be  entitled  to  the  estate  under  ofVstnbu- 

the  statute  of  distributions,  in  respect  of  any  residue  not  Jegg'^ther- 

expressly  disposed  of,  unless  it  shall  appear  by  the  will  ^'^^^^/'^ 

or  any  codicil  thereto,  that  the  person  or  persons  so  ap-  will : 
pointed  executor  or  executors,  was  or  were  intended  to  take  such 
residue  beneficially,  (x) 

(w)  Pratt  V.  Sladden,  14  Ves.  197.  in  the  executor  hy  virtue  of  his  appoint- 

(x)  [See  ante,  1474,  note  (*).]     It  has  ment,  and  that  it  does  not  apply  to  a  case 

been  contended  that  this  act  provides  only  where  he  takes  it  by  yirtue  of  an  express 

or    he  case  in  which  the  property  is  vested  gift.    Bat  in  Love  v.  Gaze,  8  Beav.  472,  a 
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*  And  by  the  second  section  it  is  further  provided  and  enacted, 
not  to  af-  "  That  nothing  herein  contained  shall  affect  or  prejudice 
oFex'elu?  any  right  to  which  any  executor,  if  this  act  had  not  been 
tors  where    passed,  would  have  been  entitled,  in  cases  where  there 

there  is  not    '^  '  ■  i    i  i  > 

any  person  is  not  any  person  who  would  be  entitled  to  the  testator  s 
theresi-       estate  under  the  statute  of  distributions,  in  respect  of 
"*■  any  residue  not  expressly  disposed  of."  (z/) 

It  is  necessary,  however,  with  relation  to  questions  which  may 
yet  arise  respecting  wills  of  persons  who  have  died  previously  to 
September  1st,  1830,  and  respecting  wills  to  which  the  statute 
does  not  apply  by  reason  of  the  residue  being  expressly  disposed 
of,  (s)  or  by  reason  of  the  deceased  having  left  no  next  of  kin,  (a) 
to  review  briefly  the  grounds  on  which  the  courts  of  equity  had 
proceeded,  until  the  time  of  the  passing  of  the  above  act,  in  decid- 
ing either  that  the  executor  was  entitled  to  the  residue  beneficially. 
What  is  or  that  he  was  merely  a  trustee  for  the  next  of  kin. 
in  cases  For  this  purpose  it  is  necessary  to  consider  what  cir- 

the  act'^to  cumstances  have  been  held  sufficient  to  raise  that  pre- 
sunf  don^"  sumption,  which,  according  to  the  rule  above  laid  down, 
against  the  must  exist,  in  cases  not  vrithin  the  statute,  in  order  to 
title :  preclude  the  executor  from  taking  the  residue  beneficially. 

testator  appointed  A.  and  B.  his  executors,  and  where  it  has  been  held  that  it  did  suffi- 
and  he  gave  them  all  his  personal  estate,  ciently  appear,  see  Harrison  a.  Harrison, 
"  that  is  to  say,  for  you  to  pay  all  as  fol-  2  Hemm.  &  M.  237 ;  Shepherd  v.  Not- 
lows."  He  then  gave  several  legacies,  and  tedge,  2  Johns.  &  H.  766. 
afterwards  said,  "  I  wish  all  this  to  be  paid  (y)  The  statute,  it  should  seem,  has 
in  six  months  after  my  death."  And  it  made  no  alteration  in  the  law  except  in 
was  held  by  Lord  Langdale,  under  this  cases  where  the  deceased  has  left  next  of 
statute,  that  the  executors  did  not  take  kin.  Taylor  v.  Haygarth,  14  Sim.  8; 
the  unexhausted  residue  beneficially,  but  Russell  v.  Clowes,  2  Coll.  648.  See,  also, 
in  trust  for  the  next  of  kin ;  as  the  inten-  Chester  v.  Chester,  L.  R.  1 2  Eq.  Ca.  444. 
tion  that  they  should  take  beneficially  did  If,  therefore,  there  are  no  next  of  kin,  and 
not  appear  by  the  will.  See,  also.  An-  no  intention  is  disclosed  on  the  face  of  the 
drew  u.  Andrew,  1  Coll.  686 ;  Briggs  v.  will  that  the  executors  shall  be  excluded 
Penny,  3  De  G.  &  Sm.  525  ;  Irvine  v.  Sul-  from  taking  beneficially,  they  will  be  en- 
livan,  L.  R.  8  Eq.  Ca.  674.  But  see,  fur-  titled  as  against  the  crown.  2  CoU.  648. 
ther,  Saltmarsh  v.  Barrett,  29  Beav.  474";  And  the  question,  in  such  ease,  to  be  de- 
3  De  G.,  P.  &  J.  279.  The  statute  was  termined,  is  exactly  the  same  as  if  the  tes- 
meant  to  cast  on  the  executor  the  burden  tator  had  died  before  the  passing  of  the 
of  proving,  from  the  testamentary  instru-  act,  and  had  left  next  of  kin.  Read  v. 
ment,  a  distinct  intention  that  he  should  Stedman,  26  Beav.  495  ;  Dacre  v.  Patrick- 
take  the  residue  beneficially.  29  Beav.  son,  1  Dr.  &  Sm.  182. 
37.  For  instances  where  it  has  been  held  («)  See  Saltmarsh  v.  Barrett,  29  Beav. 
that  such  an  intention  did  not  sufficiently  474  ;  3  De  G.,  F.  &  J.  279. 
appear,  see  Juler  u.  Juler,  29  Beav.  34 ;  (o)  See  sw^a,  note  (y). 
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In  the  first  place,  where  the  executor  is  expressly  *  appointed 
in  trust,  (b^  or  the  residue  is  bequeathed   to  him  in 

^1,1  1     1         1    ^  7N  1  ,      the  words 

trust,  Qc)  though  no  trusts  are  declared,  (a)  or  though    "in 
the  trusts  declared   do   not  exhaust  the  whole  prop- 
erty, (e)  he  shall  be  a  trustee  for  the  next  of  kin.     But  it  may 
be  otherwise,  where  he  is  made  trustee  of  some  particular  fund, 
and  not  the  whole  residue.  (/) 

The  rule  is  the  same  where  the  character  of  trustee  is  plainly 
affixed  to  him,  though  not  by  express  words.    As  where   character 
there  is  a  direction  to  the  executor  to  "  keep  a  proper  piJniy'*'* 
account ; "  (^)  or  where  the  testator  appoints  him,  en-   affixed : 
treating  him  to  take  the  office,  (A)  or  directs  that  the  executor 
shall  be  saved  harmless  from  all  expenses  attending  the  execution 
of  the  will ;  (i)  or  declares  that  the  whole  of  the  property  shall 
pass  by  the  will  "  according  to  law ;  "  (/)  or  appoints  the  execu- 
tor "  to  see  my  will  put  in  force."  (Jc) 

*  So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names  a 
mercantile  firm  to  be  his  executors ;  (Z)  or  the  person  who  shall 


(5)  Pring  v.  Pring,  2  Vern.  99  ;  Bag- 
well V.  Dry,  1  P.  Wms.  700;  Read  v. 
Snell,  2  Atk.  643;  Androvin  v.  Poilblanc, 
3  Atk.  300;  Pratt  v.  Sladden,  14  Ves.  198; 
Dawson  v.  Clark,  18  Ves.  254;  Vezey  v. 
Jamson,  1  Sim.  &  Stu.  69. 

(c)  Graydon  v.  Hicks,  2  Atk.  18;  Pratt 
V.  Sladden,  14  Ves.  198. 

(rf)  Wheeler  v.  Sheers,  Mosely,  288, 
301 ;  Milnes  v.  Slater,  8  Ves.  295,  308  ; 
Dawson  v.  Clark,  15  Ves.  414,  by  Sir  W. 
Grant;  18  Ves.  254,  by  Lord  Eldon ; 
Vezey  v.  Jamson,  1  Sim.  &  Stu.  69 ;  Tay- 
lor w.  Haygarth,  14  Sim.  8,  12. 

(e)  Robinson  v.  Taylor,  2  Bro.  C.  C. 
589;  Dawson  v.  Clark,  18  Ves.  257,  per 
Lord  Eldon ;  King  v.  Denison,  1  Ves.  & 

B.  260  ;  WooUett  v.  Harris,  5  Madd.  352 ; 
Mullen  V.  Bowman,  1  Coll.  197 ;  EUcock 
V.  Mapp,  3  H.   L.  Cas.  492 ;  2  Phill.  C. 

C.  793  (overruling  the  decree  of  the  V.  C. 
in  Mapp  </.  Ellcock,  15  Sim.  568,  and  the 
opinion  of  Sir  W.  Grant  in  Dawson  v. 
Clark,  15  Ves.  409 ;  2  Ves.  &  B.  399)  ; 
Read  v.  Stedman,  26  Beav.  495.  So  where 


the  trust  fails  under  the  mortmain  act. 
Dacre  v.  Patrickson,  1  Drew.  782 ;  John- 
stone V.  Hamilton,  11  Jur.  N.  S.  777. 

(/)  Batteley  v.  "Windle,  2  Bro.  C.  C. 
31 ;  Griffiths  v.  Hamilton,  12  Ves.  298 ; 
Pratt  w.  Sladden,  14  Ves.  198;  Russell  v. 
Clowes,  2  Coll.  648. 

{g)  Gladding  v.  Yapp,  5  Madd.  56. 

(A)  Lord  North  v.  Purdon,  2  Ves.  sen. 
495;  Seley  u.  Wood,  10  Ves.  71;  Lang- 
ham  V.  Sanford,  17  Ves.  451 ;  Giraud  v. 
Hanbury,  3  Meriv.  150. 

{i)  Dean  v.  Dalton,  2  Bro.  C.  C.  634  ; 
Saltmarsh  v.  Barrett,  29  Bear.  474 ;  3  De 
G.,  F.  &  J.  279. 

ij)  Cranley  v.  Hale,  14  Ves.  307. 

(h)  Braddou  v.  Earrand,  4  Russ.  87  ; 
Barrs  v.  Fewkes,  2  Hemm.  &  M.  60.  The 
question  in  these  cases  is,  whether  such 
words  merely  import  the  motive  of  the 
gift,  or  whether  they  express  the  very 
object  of  the  bequest.  2  Hemm.  &  M. 
66. 

{I)  De  Mazar  v.  Pybus,  4  Ves.  644. 
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for  the  time  being  fill  a  certain  office,  as  that  of  ambassador  from 
a  particular  country,  (m) 

If  the  character  of  the  trustee  is  affixed  by  the  will  to  one  of 
several  executors,  they  are  all  trustees ;  for  there  is  no  instance  of 
making  one  a  trustee,  and  the  others  not.  (n) 

Again,  it  has  been  long  settled  that  an  express  legacy,  however 
legacy  small,  to  a  sole  executor,  will  raise  the  necessary  pre- 
fole  ex^  *  sumption  against  him  ;  (o)  notwithstanding  legacies  are 
eoutor:  also  given  to  the  next  of  kin ;  (jp)  and  so  will  a  legacy 
which  is  given  to  him  as  one  of  a  class,  as  a  legacy  to  the  chil- 
dren of  A.,  of  which  the  executor  is  one  ;  (^q)  and  notwithstand- 
ing the  legacy  is  specific,  (r)  Nor  will  it  make  any  difference  that 
the  appointment  to  the  office  and  the  gift  of  the  legacy  are  in 
different  parts  of  the  will ;  though  it  may  be  questionable  whether 
the  presumption  arises,  when  a  legacy  is  given  by  the  will,  and 
the  executor  appointed  by  a  codicil,  (s) 

The  presumption,  however,  will  not  be  raised  against  the  ex- 
ecutor by  a  particular  legacy  to  him  for  life,  with  remainder 
over,  (0  or  by  an  exceptive  bequest  to  him  out  of  a  subject  *  be- 
queathed to  another,  (u)  But  a  gift  of  a  reversionary  interest 
will  have  that  effect,  («)  unless,  perhaps,  it  be  contingent,  (x) 

Again,  the  presumption  will  not  arise,  where  the  executor  lega- 
tee is  an  infant,  (y) 

Moreover,  a  legacy  to  one  of  several  executors  will  not  raise 
the  presumption  against   him  ;  (s)   unless   it   be   given    to   him 

(m)  Urquhart   v.  King.   7   Ves.  225;  (s)  Langham  J7.  Sandford,  2  Merir.  21. 

Griffiths  V.  Hamilton,  12  Ves.  309.  (t)  Granville  v.  Beaufort,  1  P.  Wms. 

(n)  White  v.  Evans,  4  Ves.  21 ;  Milner  114.    Seats,  where  there  is  no  ulterior 

V.  Slater,  8  Ves.  295 ;  Sadler  v.  Turner,  disposition.    Zouch  v.  Lamhert,  4  Bro. 

8  Ves.  617.    But  see  Williams  b.  Jones,  C.  C.  326;  or  vrhere  the  gift  is  of  the 

10  Ves.  77.  residue  for  life.    Joslin  v.  Brewet,  Bunb. 

(o)  Farrington  w.  Knightly,  1  P.  Wms.  112;    Dicks    v.    Lambert,    4    Ves.  725; 

545;  Southcot  v.  Watson,  3   Atk.  226;  [Nickerson  u.  Bowly,  8  Met.  430,  431.] 

Cradock  v.  Owen,  2  Sra.'&  G.  241.    But  («)  Griffiths    v.  Rogers,  Prec.   Chanc. 

not  a  legacy  to  his  wife.    Fruer  v.  Bou-  231 ;  2  Rop.  Leg.  646,  3d  ed. 

quet,  21  Beav.  33.  („)  Seley  v.  Wood,  10  Ves.  71 ;  Old- 

(p)  Andrew  v.  Clark,  2  Ves.  sen.  162;  man  v.  Slater,  3  Sim.  84. 

Kennedy  v.  Stainsby,  1  Ves.  jr.  66,  note.  (x)  Lynn  v.  Beaver,  1  Turn.  &  R.  63. 

(q)  Abbott  V.  Abbott,  6  Ves.  343.  (y)  Williams  v.  Jones,  10  Ves.  77. 

(r)  2  Rop.  Leg.  643,  3d  ed. ;  Randall  v.  (z)  Buffiir  v.  Bradford,  2    Atk.  222  ; 

Bookey,  2  Vem.  425  ;  Southcot  v.  Wat-  Griffiths  v.  Hamilton,  12  Ves.  298. 
son,  3  Atk.  226 ;  Martin  v.  Rebow,  1  Bro. 
C.  C.  154. 
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for  Ms  care  and  trouble,  (jx)  Nor  will  the  presumption  be  other- 
wise raised  by  unequal  legacies  to  all  the  executors.  (5)  legacy 
But  where  equal  legacies  are  given  to  them  all,  the  one  of  sev- 
presumption  is  as  strong  as  in  the  case  of  a  legacy  to  a  tors: 
sole  executor,  (c)  If  a  legacy  be  given  to  one  of  several  execu- 
tors for  his  care  and  trouble,  it  makes  all  the  executors  trus- 
tees, (d) 

Where  the  residuary  bequest  lapses,  the  executor  is  not  en- 
titled ;  (e)  nor  where  it  is  void.  (/)  Nor  where  the  ineffectual 
design  of  the  testator  to  dispose  of  the  residue,,  although  "esMuary  * 
not  carried  into  effect,  is  evident.  (/•*)  As  where  he  clauses: 
bequeaths  the  residue  in  such  a  manner  as  he  shall  appoint,  and 
never  makes  any  appointment ;  (jg)  or  where  he  leaves  a  blank 
for  the  name  of  *  the  residuary  legatee ;  (K)  or  where  he  pro- 
fesses to  dispose,  of  the  residue,  but  does  not;  (i)  or  where,  by 
an  unexecuted  codicil,  he  refers  to  the  will  as  not  having  disposed 
of  the  residue,  and  sketches  out  a  disposition  of  it,  which  he  leaves 
imperfect,  (y)  So  the  presumption  will  be  raised  against  the  ex- 
ecutor where  the  testator  partially  obliterates  the  residuary  clause, 
leaving  nothing  but  the  introductory  words ;  (Jc)  or  where  he 
professes  to  dispose  of  part  only  of  his  personal  estate.  (J) 

It  remains  to  consider  briefly  the  subject  of  the  admissibility  of 
parol  evidence  vrith  reference  to  this   question.     Such  when  parol 

^    _  ...  .  evidence 

evidence  is  not  admissible  in  the  first  instance,  on  behalf  admissible. 
of  the  next  of  kin,  to  raise  the  presumption  for  the  exclusion  of 

(a)  White  v.  Evans,  4  Ves.  21 ;  May  v.  (/i)  [Travers  v.  Travers,  L.  E.  14  Eq 

Lewin,  2  P.   Wms.  159,  in    notis.     See  Cas.  275.] 

Dawson  v.  Thome,  3  Euss.  235,  239  (g)  Davers  v.  Dewes,  3  P.  Wms.  40  : 

(5)  Blinkhorne  t.  Eeast,  2  Ves.  sen.  27,  Mordaunt  v.  Hussey,  4  Ves.  117;  Daw 

29 ;  Bowker  v.  Hunter,  1  Bro,  C.  C.  328 ;  sou  v.  Clark,  15  Ves.  414,  by  Sir  Wm 

Oliver  v.  Prewen,  1  Bro.  C.  C.  590 ;  Grif-  Grant. 

fiths  V.  Hamilton,  12  Ves.  309  ;  Eussell  v.  (h)  Bishop  of  Cloyne  v.  Young,  2  Ves, 

Clowes,  2  Coll.  648.  sen.   91  ;  North  v.  Purdon,  2  Ves.  sen 

(c)  Ommanney  v.  Butcher,  1  Turn.  &  495;  Dawson  v.  Clark,  15  Ves.  414. 
R.  260,  269.     See,  also,  Clennell  v.  Lew-  (i)  Oldham  v.  Carleton,  2  Cox,  399. 
thwaite,  2  Ves.  jr.  471,  by  Lord  Alvan-  (j)  Nourse  v.  Finch,  1  Ves.  jr.  344; 
ley ;  Taylor  v.  Haygarth,  14  Sim.  8,  12  ;  S.  C.  2  Ves.  jr.  78.    But  merely  leaving 
Saltmarsh   v.  Barrett,  29  Beav.  474 ;  3  a  blank  between  the  end  of  the  will  and 
De  G.,  P.  &  J.  279.  the  signature,  is  not  sufficient  to  exclude 

(d)  See  supra.  the  executor.    White  v.  Williams,  3  Ves. 

(e)  Bennet  v.  Batchelor,  3  Bro.  C.  C.  &  B.  72 ;  S.  C.  Cooper,  58. 

28.  (h)  Mencew.  Mence,  18  Ves.  348. 

(/)  Atty.  Gen.  v.  Tomkins,  Ambl.  216.        (/)  Urquhart  v.  King,  7  Ves.  225. 
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the  executoi'.  (m)  But  when  such  presumption  is  raised  from  the 
words  of  the  will,  parol  evidence  is  admissible,  on  behalf  of  the 
executor,  for  the  purpose  of  rebutting  such  presumption  ;  (w)  and 
such  evidence  may  then  be  opposed  by  similar  evidence  on  behalf 
of  the  next  of  kin.  (o) 

If,  however,  the  will  conveys  upon  the  face  of  it  an  unequivocal 
indication  of  an  intention  to  clothe  the  executor  with  a  fiduciary 
character  only,  as  where  he  is  expressly  *  appointed  in  trust  ;(^p') 
or  a  legacy  is  expressly  given  to  him  for  his  care  and  trouble,  (§') 
parol  evidence  is  not  admissible  to  support  the  claim ;  for  that 
would  be  to  allow  parol  evidence  to  contradict  the  will,  (r) 

In  cases  within  the  operation  of  the  new  statute,  (s)  parol  evi- 
dence is,  in  all  cases,  inadmissible  to  show  that  the  testator  in- 
tended his  executors  to  take  beneficially  ;  for  the  act  requires  that 
the  intention  should  appear  by  the  will,  (f) 

It  may  be  mentioned,  in  conclusion  of  this  subject, 
that  where  there  is  no  gift  of  the  undisposed  of  residue, 
a  testator  cannot,  by  negative  words,  exclude  one  of  his 
next  of  kin  from  participating  in  it.  Thus,  where  a  tes- 
tator, by  his  will,  cut  off  his  widow  and  one  of  his 
daughters  from  any  part  of  his  property,  and  directed 
that  they  should  not  receive  any  benefit  therefrom,  hut 
he  made  no  disposition  of  his  property ;  it  was  held 
that  the  widow  and  daughter  were,  nevertheless,  entitled 
to  their  share  in  the  undisposed  of  residue,  under  the 
statute  of  distributions,  (u) 


If  the  resi- 
due be  un- 
disposed 
of,  it  must 
be  divided 
amongst 
all  the 
next  of 
kin,  not- 
withstand- 
ing the  tes- 
tator de- 
clares by 
his  will 
that  one  of 
them  shall 
have  none 
of  his  prop- 
erty. 


(m)  White  v.  Williams,  3  Ves.  &  B.  72 ; 
S.  C.  Cooper,  58 ;  Langham  v.  Sanford,  2 
Meriv.  17. 

(n)  Clennell  o.  Lewthwaite,  2  Ves.  jr. 
474 ;  Langham  v.  Sanford,  17  Ves.  442, 
443  ;  Lynn  v.  Beaver,  1  Turn.  &  E.  66. 
No  allegation  is  necessary  to  put  in  issue 
that  he  is  entitled  by  the  effect  of  parol 
evidence,  that  being  included  in  the  alle- 
gation that  he  is  entitled  as  executor.  1 
Turn.  &  R.  66. 

(o)  Cloyne  v.  Young,  2  Ves.  sen.  95. 

{p)  Gladding  v.  Yapp,  5  Madd.  59. 
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(q)  Langham  v.  Sanford,  17  Ves.  443; 
Whitaker  v.  Tatham,  7  Bing.  628.  But 
see  Williams  v.  Jones,  10  Ves.  77,  as  to 
one  of  several  executors. 

(r)  17  Ves.  443 ;  2  Meriv.  17  ;  5  Madd. 
58,  59;  Hall  t>.  Hill,  1  Dr.  &  W.  115,  per 
Sugden  C.  of  Ireland ;  Barrs  v.  Fewkes, 
11  Jur.  N.  S.  669. 

(s)  11  Geo.  4  and  1  W.  4,  c.  40 ;  ante, 
1475. 

(t)  Love  V.  Gaze,  8  Beav.  472.  See, 
also,  Briggs  v.  Penny,  3  De  G.  &  Sm.  525. 

(m)  Johnson  v.  Johnson,  4  Beav.  318. 


*BOOK  THE  FOURTH. 

OF  DISTRIBUTION. 

The  office  of  an  administrator,  as  far  as  it  concerns  the  collect- 
ing of  the  effects,  the  making  of  an  inventory,  and  the  payment 
of  debts,  is  altogether  the  same  as  that  of  an  executor.  But  as 
there  is  no  will  (unless  the  administration  be  cum  testamento  an- 
nexo)  to  direct  the  subsequent  disposition  of  the  property,  at  this 
point  they  separate,  and  must  pursue  different  courses,  (a) 


CHAPTER   THE  FIRST. 

OP   DISTEIBTJTION   UNDER   THE   STATUTE. 

After  the  ordinary  was  divested  of  the  power  of  administer- 
ing an  intestate's  effects,  and  compelled,  in  the  manner  mentioned 
in  the  preceding  part  of  this  treatise,  (J)  to  delegate  such  authority 
to  the  relations  of  the  deceased,  the  spiritual  court  attempted  to 
enforce  a  distribution,  and  took  bonds  of  the  administrator  for 
that  purpose.  But  such  bonds  were  prohibited  by  the  temporal 
courts,  and  declared  to  be  void  in  point  of  law,  on  the  ground  that 
by  the  grant  of  administration  the  ecclesiastical  authority  was  ex- 
ecuted, and  ought  to  interfere  no  further,  (e)  Thus  the  adminis- 
trator was  entitled,  exclusively,  to  enjoy  the  residue  of  the  testa- 
tor's effects,  after  payment  of  the  debts  and  funeral  expenses,  (c?) 

(a)  Toller,  369.  [If  the  person  to  whom  Pick.   &J ;  post,   1490,  note  (z) ;  Rose  v. 

property  is   bequeathed    relinquishes  all  Clark,  8  Paige,  574.] 
claim  to  the  same,  it  is  subject  to  distri-        (6)  Ante,  403. 

bution  like   intestate  estate.    Walker  v.        (c)  Edwards  v.  Freeman,  2  P.   Wms. 

Bradbury,  15  Maine,  207.    The  interest  of  441,  by   Sir  Joseph  Jekyll ;   Hughes   v. 

a  distributee,  like  that  of  a  legatee,  vests  Hughes,  1  Lev.  233  ;  S.  C.  Carter,  125 ;  2 

at  the  death  of  the  intestate;  and  if  such  Bl.  Com.  515;  Toller,  370. 
distributee    dies    before  distribution,  his        (d)  Carter  v.  Crawley,  Sir  T.  Raym. 

share    goes  to  his  heirs.    Thompson  v.  500;  Edwards  v.  Freeman,  2  P.   Wms. 

Thomas,  30  Miss.  153;  Kingsbury  v.  Sco-  441  ;  2  Bl.  Com.  515;  Bac.  Abr.  Exors. 

vill,  26  Conn.  349 ;  Foster  v.  Fifield,  20  I. 
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*  The  hardships  of  this  privilege  upon  those  of  kin  to  the  in- 
testate in  equal  degree  with  the  administrator  was  the  occasion  of 
22&23  making  the  statute  of  distributions,  22  &  23  Car.  2,  c. 
^ar.  ,c  10.  (e)  That  statute,  after  empowering  the  ordinary, 
^stribu-"*  on  the  granting  of  administration,  to  take  a  bond  of  the 
tions:  administrator,  with  two  or  more  sureties,  conditioned  as 

before  mentioned  in  a  preceding  part  of  this  work,  (/)  proceeds, 
Sect.  3.  in  section  3,  to  enact  as  follows :  "  And  also  that  the  said 
to'h'a"^"^^  ordinaries  and  judges  respectively  shall  and  may  and 
caiTadmi  ^^^  enabled  to  proceed  and  call  such  administrators  to 
istrators  to  account  for  and  touching  the  goods  of  any  person  dying 
and  to  '  intestate  ;  (/^)  and,  upon  hearing  and  due  consideration 
tribution,"  thereof,  to  order  and  make  just  and  equal  distribution 
of  what  remaineth  clear  (after  all  debts,  funeral,  and 
just  expenses  of  every  sort  first  allowed  and  deducted),  amongst 
the  wife  and  children,  or  children's  children,  if  any  such  be,  or 
otherwise  to  the  next  of  kindred  to  the  dead  person  in  equal  de- 
gree, or  legally  representing  their  stocks,  pro  suo  cuique  jure, 
according  to  the  laws  in  such  cases,  and  the  rules  and  limitation 
hereafter  set  down ;  and  the  same  distributions  to  decree  and  set- 
tle, and  to  compel  such  administrators  to  observe  and  pay  the  same 
by  the  due  course  of  his  majesty's  ecclesiastical  laws ;  saving  to 
every  one,  supposing  him  or  themselves  aggrieved,  their  right  of 
appeal,  as  was  always  in  such  cases  used." 

[It  has  already  appeared  (ante,  292),  that  by  reason  of  the 
court  of  probate  act,  s.  23,  that  court  (whose  jurisdiction  has  been 
substituted  for  that  of  the  ordinary  and  other  ecclesiastical  judges) 


(e)  Petit  V.  Smith,  1  P.  Wms.  8,  by 
Lord  Holt.  [As  to  this  statute,  see  2 
Kent,  420  et  seq.  and  notes.]  There  are 
two  objects  of  that  statute,  one  that  the 
residue  shall  be  forthcoming,  and  another 
that  it  shall  be  duly  divided.  By  Bayley 
B.  in  the  Archbishop  of  Canterbury  v. 
Robertson,  1  Cr.  &  M.  529.  [In  regard  to 
the  statutes  of  distribution  of  the  Ameri- 
can States,  see  2  Kent,  426  et  seq.  and 
notes.  In  Morgan  v.  Perry,  51  N.  H.  567, 
Sargent  J.  said :  "  Statutes  that  change 
or  regulate  the  laws  of  descent,  which 
provide  who  shall  or  shall  not  be  the  heirs 
to  the  estates  of  those  who  may  die  intes- 
tate after  such  change  or  regulation,  or 
[1484] 


what  shall  he  the  construction  and  effect 
of  wills,  no  matter  when  made,  where  the 
testator  dies  after  the  passage  of  the  law, 
are  not  retrospective  in  their  operation, 
because  none  can  acquire  any  rights  as 
heir-at-law,  or  as  legatee  or  devisee  under 
a  will,  until  the  decease  of  the  testator  or 
intestate."] 

(/)  Ante,  529  et  seq. 

(/')  [The  personal  property  of  the  de- 
ceased is  not,  in  the  ordinary  course  of 
settling  the  estate,  distributed  among  the 
heirs  or  next  of  kin,  till  after  the  admin- 
istrator or  executor  has  settled  his  account 
in  the  probate  court.  Tappan  v.  Tappan, 
30  N.  H.  50,  68.] 
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cannot  entertain  a  suit  for  the  distribution  of  residue.  But  a 
court  of  equity  will  compel  the  administrator  to  apply  it  accord- 
ing to  the  statute.  (^)] 

By  section  4  it  is  provided,  "  That  this  act  or  anything  *  herein 
contained  shall  not  any  ways  prejudice  or  hinder  the   gg^j  4 
customs  observed  within  the  city  of  London,  or  within  £"^^J^^  °* 
the  province  of  York,  or  other  places  having  known  and  and  York 
received  customs  peculiar  to  them,  but  that  the  same 
customs  may  be  observed  as  formerly  ;  anything  herein  contained 
to  the  contrary  notwithstanding." 

And  by  section  5  it  is  further  enacted,  "  That  all  ordinaries, 
and  every  other  person,  (A)  who  by  this  act  is  enabled   g^^j  g 
to  make  distribution  of  the  surplusage  of  the  estate  of  How  and 

1  °     _  to  whom 

any  person  dying  intestate,  shall  distribute  the  whole   thesur- 
surplusage  of  such  estate  or  estates  in  manner  and  form  to  be  dis- 
following ;  that  is  to  say,  one  third  part  of  the  said  sur- 
plusage to  the  wife  of  the  intestate,  and  all  the  residue  by  equal 
portions  to  and  amongst  the  children  of  such  persons  dying  in- 
testate, and  such  persons  as  legally  represent  such  children,  in  case 
any  of  the  said  children  be  then  dead,  other  than  such  child  or 
children  (not  being  heir-at-law)  who  shall  have  any  estate  by 
the  settlement  of  the  intestate,  or  shall  be  advanced  by  the  intes- 
tate in  his  lifetime  by  portion  or  portions  equal  to  the  share  which 
shall  by  such  distribution  be  allotted  to  the  other  children  to  whom 
such  distribution  is  to  be  made.     And  in  case  any  child,    Advance- 

meut  by 

other  than  the  heir-at-law,  who  shall  have  any  estate  portion: 
by  settlement  from  the  said  intestate,  or  shall  be  advanced  by  the 
said  intestate  in  his  Ufetime  by  portion  not  equal  to  the  share, 
which  will  be  due  to  the  other  children  by  such  distribution  as 
aforesaid ;  then  so  much  of  the  surplusage  of  the  estate  of  such 
intestate  to  be  distributed  to  such  child  or  children  as  shall  have 
any  land  by  settlement  from  the  intestate,  or  were  advanced  in 
the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  all  the 
said  children  to  be  equal  as  near  as  can  be  estimated ;  CA^)   Heir-at-iaw 

,  -^  ,  ^^to  have  an 

but  the  heir-at-law,  notwithstanding  any  land  that  he  equal  part 

ig)  See  pos«,  pt.  T.  bk.  II.  ch.  II.  Tenterden;    ante,   541.     See,  also,  ante, 

(h)  The  word  "person"  here  evidently    1484. 
means  judge.    See  Archbishop  of  Canter-        (fti)  [See  Hatch  v.  Straight,  3  Conn.  34  ; 
bury  V.  Tappen,  8  B.  &  C.  158,  by  Lord    Metcalf  J.  in  Bigelow  v.  Poole,  10  Gray, 

104,  107.] 

[1485] 
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shall  have  by  descent  or  otherwise,  *  from  the  intestate,  is  to  have 
an  equal  part  in  the  distribution  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  the  land  which  he  hath 
by  descent  or  otherwise  from  the  intestate." 

And  by  section  6,  "  In  case  there  be  no  children,  nor  any  legal 
Sect.  6.  representatives  of  them,  then  one  moiety  of  the  said  es- 
dren.  tate  to  be  allotted  to  the  wife  of  the  intestate,  the  residue 

of  the  said  estate  to  be  distributed  equally  to  every  of  the  next 
of  kindred  of  the  intestate  who  are  in  equal  degree,  and  those 
who  legally  represent  them." 

And  by  section  7  it  is  provided,  "  That  there  be  no  representa- 
tions admitted  among  collaterals  after  brothers'  and  sis- 
If  no  wife    ters'  children  :  and  in  case  there  be  no  wife,  then  all  the 

or  IT  ED 

wife  or  said  estate  to  be  distributed  equally  to  and  amongst  the 
children  ;  and  in  case  there  be  no  child,  then  to  the  next 
of  kindred  in  equal  degree  of  or  unto  the  intestate,  and  their 
legal  representatives  as  aforesaid,  and  in  no  other  manner  what- 
soever." (A^) 

And  by  section  8  it  is  likewise  enacted,  "  To  the  end  that  a  due 
Sect.  8.  regard  be  had  to  creditors,  that  no  such  distribution  of 
b^f'''^ ni  *^®  goods  of  any  person  dying  intestate  be  made  till  after 
after  a  one  year  be  fully  expired  after  the  intestate's  death,  and 
if  debts  ^^^^  ^^^^  ^^^  every  one  to  whom  any  distribution  and 
afterwards    share  shall  be  allotted,  shall  give  bond  with  sufficient 

appear,  _  . 

then  all  to  sureties  in  the  said  courts,  that  if  any  debt  or  debts, 
portion-  truly  Owing  by  the  intestate,  shall  be  afterwards  sued 
"■  ^'  for,  and   recovered  or  otherwise  duly  made  to  appear, 

that  then  and  in  every  such  case  he  or  she  shall  respectively  re- 
fund and  pay  back  to  the  administrator  his  or  her  ratable  part  of 
that  debt  or  debts,  and  of  the  costs  of  suit  and  charges  of  the 
administrator  by  reason  of  such  debt,  out  of  the  part  and  share  so 
as  aforesaid  allotted  to  him  or  her,  thereby  to  enable  the  said  ad- 
ministrator to  pay  and  satisfy  the  debt  or  debts  so  discovered 
after  the  distribution  made  as  aforesaid." 

Finally,  by  section  9  it  is  enacted,  "  That  in  all  cases  where 
Sect.  9.  the  ordinary  hath  used  heretofore  to  grant  adminis- 
extend  to     tration  *  cum  testamento  annezo,  he  shall  continue  so 

(A2)  [See  Bigelow  v.  Morong,  103  Mass.     146 ;  Poang  v.  Gadsden,  2  Bay,  293 ;  Hatch 
287,  289 ;  Duvall  v.  Harwood,  1  H.  &  Gill,    u.  Hatch,  21  Vt.  450.] 
474 ;  Johnstoa  v.  Chesson,  6  Jones  Eq. 

[1486]     [1487] 
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to  do,  and  the  will  of  the  deceased  in  such  testament  ex-  adminis- 
tration 
pressed  shall  be  performed  and  observed  in  such  man-   cum  testa- 

ner  as  it  should  have  been  if  this  act  had  never  been  nexo. 

made." 

It  is  obvious  to  observe  how  near  a  resemblance  this  statute  of 
distributions  bears  to  the  ancient  English  law,  de  rationabli  part 
bonorum ;  which  Sir  Edward  Coke,  though  he  doubted,  as  there 
has  been  occasion  already  to  mention,  (i)  the  generality  of  its  re- 
straint on  the  power  of  bequeathing  by  will,  held  to  be  univer- 
sally binding,  in  point  of  conscience  at  least,  on  the  administrator 
or  executor,  in  case  of  either  a  total  or  partial  intestacy.  Q')  It 
also  bears  some  resemblance  to  the  Roman  law  of  succession  ab  in- 
testato,  which,  and  because  the  act  was  also  penned  by  an  eminent 
civilian,  (Jc)  has  occasioned  a  notion  that  the  parliament  of  Eng- 
land copied  it  from  the  Roman  praetor ;  though  it  is  little  more 
than  a  restoration,  with  some  refinements  and  regulations,  of  our 
old  constitutional  law  ;  which  prevailed  as  an  established  right 
and  custom,  from  the  time  of  King  Canute  downwards,  many 
centuries  before  Justinian's  laws  were  known  or  heard  of  in  the 
western  parts  of  Europe.  (V) 

Lord  Hardwicke,  in  the  case  of  Stanley  v.  Stanley,  (m)  took 
occasion  to  observe  that  this  statute  was  very  incorrectly  penned. 

Where  a  party,  entitled  to  a  distributive  share  of  the  personal 
estate  of  an  intestate,  makes  an  agreement  relating  to  Agreement 
the  distribution,  under  a  supposition  that  the  estate  is  of  tributive' 
a  certain  value,  and  it  turns  out  to  be  greater  than  was  ^^^^^' 
known  at  the  time  of  the  agreement,  a  court  of  equity  will  set  it 
aside ;  (n)  for  it  is  a  general  principle  of  equity,  that  *  agreements, 
relative  to  real  or  personal  estate,  if  founded  on  mistake,  will  be 
for  that  reason  set  aside,  (o) 

In  the  investigation  of  the  rights  of  the  several  parties  enti- 
tled under  this  statute,  it  is  proposed  to  consider:  First,  The 
rights  of  a  husband  with  respect  to  the  personal  property  of  his  de- 

(i)  See  ante,  3.  (n)  Cocking  v.  Pratt,  1  Ves.  sen.  400. 

(j)  2  Inst.  32,  33  ;  2  Bl.  Com.  516.  (o)  See  Pooley  v.  Ray,  1  P.  Wms.  355  ; 

(k)  Sir   Walter  Walker.      See    E.    v.  Bingham  v.  Bingham,  1   Ves.  sen.  126 ; 

Raines,  1  Ld.  Raym.  574,  by  Lord  Holt.  Leonard  v.  Leonard,  2  Ball  &  Beat.  183; 

(l)  2  Bl.  Com.  516.  Stewart  v.   Stewart,   1  Rob.  App.   Cas. 

(m)  1  Atk.  457.  431. 
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ceased  wife,  (o^)  Secondly,  The  rights  of  a  widow  with  respect 
to  the  efEects  of  her  husband.  Thirdly,  The  rights  of  the  chil- 
dren, and  lineal  descendants  of  the  deceased.  Fourthly,  The 
rights  of  the  next  of  kin. 


SECTION  I. 

Of  the  Rights  of  the   Mushand   and   his   Representatives  with 
Respect  to  the  Personal  Property  of  his  Intestate  Wife. 

It  has  been  shown,  in  a  former  part  of  this  treatise,  that  the 
H  b  nd'  husband  is  entitled  to  the  grant  of  administration  of  his 
rights  as  wife's  effects ;  and  consequently,  before  the  statute  of 
tratorto  distributions,  he  was  entitled,  as  all  administrators  were, 
iswie.  to  the  exclusive  enjoyment  of  the  residue.  Doubts,  how- 
ever, arose,  whether  the  husband's  right  was  not  superseded  by 
the  force  of  that  statute  ;  and  whether  he  was  not  thereby  bound 
to  distribute  her  personal  estate  among  her  next  of  kin.  To  ob- 
viate which,  it  is  provided  by  the  29  Car.  2,  c.  3,  s.  25  (the  statute 
of  frauds),  that  neither  the  statute  of  distributions  nor  anything 
therein  contained,  "  shall  be  construed  to  extend  to  the  estates  of 
feme  coverts  that  shall  die  intestate,  but  that  their  husbands  may 
demand  and  have  administration  of  their  rights,  credits,  and  other 
personal  estates,  and  recover  and  enjoy  the  same,  as  they  might 
have  done  before  the  making  of  the  said  act."  (jo) 

In  case  the  wife  dies  intestate,  and  afterwards  the  husband 
rights  of  *  dies  without  having  taken  out  administration  to  her, 
hand's  rep-  the  ecclesiastical  court,  until  a  late  period,  considered 
tives,  if  he  itself  bound  by  the  statute  21  Hen.  8,  c.  6,  to  grant  ad- 
oiSftaHng  ministration  to  the  next  of  kin  of  the  wife,  and  not 
out  admin-  ^q  ^q  representative  of  the  husband,  (q)     But  such  ad- 

istration  to  .         -"^  in.  . 

her:  ministrator  was  regarded,  in  equity,  with  respect  to  the 

residue,  as  a  trustee  for  the  representatives  of  the  husband,  (r) 
For  the  husband  surviving  the  wife,  her  whole  estate  vested  in 

(fli)  {Ante,  410  et  seq.]  1  Atk.  458  ;  S.  C.  11  Vin.  Abr.  88 ;  Elliott 

(p)  See  ante,  871-875,  as  to  the  extent  v.  Collier,  3  Atk.  526  ;  S.  C.  1  Ves.  sen. 

of  the  husband's  rights  as  his  wife's  ad-  15 ;  1  Wils.  168  i  [1  Dan.  Ch.  Pr.  (4th 

ministrator.    See,  also,  ante,  695,  696.  Am.  ed.)  108 ;  Bryan  v.  Rooks,  25  Geo. 

(q)  See  ante,  411.  622.     See  Allen  v.  Wilkins,  S  Allen,  321  ; 

(r)  Cart  v.  Bees,  1  P.  Wms.  381  (cited  ante,  412,  and  cases  In  note  (m) ;  Colson 

in  Squib  v.  Wyn) ;  Humphrey  v.  BuUen,  v.  Martin,  Phill.  (N.  C.)  Eq.  125.] 

[1489] 
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him  at  the  time  of  her  death,  and  no  person  could  possibly  be 
entitled  to  the  rights  of  his  wife  but  himself  ;  so  that  her  whole 
property  belonged  to  him.  (s)  And  the  practice  of  the  prerog- 
ative court  of  Canterbury,  on  this  head,  was  altered  in  Sir  John 
NichoU's  time  ;  and  the  rule  established  was,  that  the  administra- 
tion shall  be  granted  to  the  representatives  of  the  husband,  un- 
less it  can  be  shown  that  the  next  of  kin  of  the  wife  are  entitled 
to  the  beneficial  interest.  (^) 

So  in  a  case  where  the  husband  takes  out  administration  to  his 
wife,  and  dies  without  having  administered  to  all  her  or  without 
estate,  the  ecclesiastical  courts,  for  a  long  period,  thought  f^ly^f^. 
themselves  obliged  to  commit  administration  de  bonis  inin'stered. 
non  of  the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at 
the  time  of  her  death,  (u)  Still  the  beneficial  interest  in  her 
effects  has  always  been  held  to  be  in  the  representatives  of  her 
husband.  («) 

It  may  be  a  question,  what  shall  constitute  the  legal  relation  of 
husband  and  wife,  so  as  to  confer  the  rights  above  discussed.  This 
subject  has  already  been  considered,  incidentally  to  the  investi- 
gation of  the  husband's  right  to  the  administration,  (y) 

*  SECTION  II. 

Of  the  nights  of  a  Widow,  in  the   Distribution  of  the  Effects 
of  her  Intestate  Susbdnd,  under  the  Statute. 

The  statute,  it  will  be  observed,  provides,  that  if  the  intestate 
left  children,  as  well  as  a  widow,  one  third  shall  go  to  the  widow, 
and  the  residue  among  the  children,  (y^)     If  there  be  no  chil- 

(s)  3  Atk.  527.   [In  Weeks  v.  Jewett,  45  {x)  I  Atk.  458. 

N.  H.  540,  541,  Bellows  J.  said;  "  Upoa  (y)  Ante,  4I0,-41I. 

this  point  it  is  held  that  the  interest  of  {f)  [South  v.  Hay,  3  T.  B.  Mon.  88 ; 

the  husband  is  such  that  if  he  obtain  pos-  Harris  v.  Harris,  12  Gill  &  J.  474.     By 

session  of  the  wife's  personal  property  the  statute  of  distributions  in  Massachu- 

without  suit,  and  without  taking  adminis-  setts,  if  the  intestate  leaves  a  widow  and 

tration,  he  is  entitled  to  hold  it  subject  to  issue,  the  widow  shall  be  entitled  to  one 

the  claims  of  her  creditors  ;   and,  in  case  third  of  the  residue.    If  any  of  the  issue 

another  person   takes  administration,  he  have  received  an  advancement  from  the 

will  hold  the  property  in  trust  for  the  hus-  intestate  in  his  lifetime,  the  value  of  such 

band  or  his  representatives,  after  payment  advancement  shall  not  be  taken  into  con- 

of  her  debts."]  sideration  in  computing  the  one  third  to 

(t)  See  ante,  424.  be  assigned  to  the  widow;  but  she  shall 

(m)  Ante,  474,  475.  be  entitled  only  to  the  third  part  of  said 

vol,.  II.                          47  [1490] 
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dren  or  lineal  descendants  of  children  subsisting,  then  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kindred,  (t/^) 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin,  the 
widow  is  not  entitled  to  the  whole  of  the  personal  estate ;  but  one 
moiety  belongs  to  her,  and  the  other  to  the  crown.  (2) 

The  widow's  title,  however,  under  the  statute,  may  be  barred 
Widow's  '^y  ^  settlement  before  marriage,  (a)  excluding  her 
claim  may    from  her  distributive  share  of  her  husband's   personal 

be  barred  _  _  '■ 

by  settle-  estate  ;  and  even  in  the  case  of  a  female  infant,  she  may 
be  barred  of  her  right  by  such  a  settlement,  made  before 
marriage,  with  the  approbation  of  her  parents  or  guardians.  (5) 
Where  the  settlement  is  expressed  to  be  "  as  and  for  her  joint- 
ure, in  full  lieu,  bar,  and  satisfaction  of  any  dower  or  thirds 
which  she  could  or  might  claim  at  common  law  out  of  all  or  any 
of  the  estates  real,  personal,  or  freehold,  of  her  intended  husband," 
the  widow  will  be  excluded  from  her  share  under  the  statute; 
for  the  words  "  common  law  "  must  be  construed  as  equivalent  to 
the  terms  "  according  to  the  general  law."  (c) 

residue  after  deducting  the  value  of  the  ad-  widow  dies  before  the  personal  estate  of 

Tancement.    Genl.  Sts.  o.  94,  §  16,  pt.  5,  §  her  deceased  husband  has  been  distributed, 

17.    See  Stearns  o.  Stearns,!  Pick.  157,  her  share  of  it  will  devolye  upon  her  per- 

161  ;  post,  1496,  note  (i)  ;  1500,  and  note  sonal  representatives.    Kingsbury  v.  Sco- 

(m).     In   some  states   the  mother  shares  vill,  26  Conn.  349;  Foster  u.  Fifield,  20 

equally  with  the  brothers  and  sisters.    See  Pick.  67  ;   Puckett  v.  James,  2  Humph. 

Ferraud  v.  Howard,  3  Ired.  Eq.  381.]  565.] 

(j2)  [The  statute  in  Massachusetts,  if  (o)  See  Slatter  v.  Slatter,  1  Y.  &  Coll. 

there  is  no  issue,  gives  the  widow  the  en-  28,  as  to  the  effect  of  a  separation  deed 

tire  residue  to  the  amount  of  five  thousand  executed  by  the  wife  after  marriage, 

dollars  ;  and  one  half  the  excess  of  such  (6)  Lord  Buckinghamshire  v.  Druiy,  3 

residue  above  ten  thousand  dollars.   Genl.  Bro.  C.  C.  492  ;  S.  C.  2  Eden,  60  ;  4  Bro.  C. 

Sts.  c.  94,  §  16,  pt.  6.]  C.  506,  note;    2  Roper  on  Husb.  &  Wife. 

(z)  Cave  V.  Roberts,  8   Sim.  214.     [In  26,  2d  ed. 

Massachusetts,  by  statute  which  took  effect  (c)  Gurly  v.  Gurly,   8  CI.   &  Fin.  743. 

October  1st,  1876,  as  to  the  distribution  of  See,  also,  Druce  v.  Denison,  6  Ves.  385. 

estates  of  persons  who  shall  die  on  or  after  But  where  the  husband,  on  his  marriage, 

that  date,  if  the  intestate  leaves  a  widow  settles  on  the  wife  a  rentcharge  for  her 

and  no  kindred,  his  estate  shall  descend  to  jointure,  and  in  lieu  of  dower  and  thirds  at 

his  widow ;  and  if  the  intestate  is  a  mar-  common  law,  she  is  not  thereby  precluded 

ried  woman,  and  leaves  no  kindred,  her  from  her  distributive  share  in  his  undis- 

estate  shall  descend  to  her  husband.     St.  posed  of  personal  estate ;  because  the  rent- 

1876,  u.  220,  §  1,  pt.  7.    It  is  only  when  charge  must  be  regarded  as  intended  to  be 

there  is  no  husband,  widow,  or  kindred  of  in  lieu  only  of  any  claim  she  might  have 

the  intestate  that  any  of  the  estate,  and  on  his  lands.    Colleton  «.  Garth,  6  Sim.  19. 

then  the  whole  estate,  escheats  to  the  coin-  The  word  "  thirds,"  however,  is  not  con- 

monwcaltb.    Rev.  St.  c.  94,  §16,  pt.  7.  fined  to  real  estate,  but  is  a  general  ex- 

Darrah  v.  M'Nair,  1  Ashm.  236.    If  the  pressiou  which  may  signify  according  to 
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*  In  such  cases,  whether  the  husband  die  intestate,  or  dispose  of 
his  personal  estate  by  will,  which  disposition  fails  by  lapse,  the 
wife  will  be  equally  excluded  from  her  distributive  share. 

But  it  is  otherwise  when  the  husband  hy  will  makes  a  provi- 
sion for  his  wife,  stating  it  to  be  in  lieu  and  in  bar  of   ^™™'™ 
all  her  claims  on  his  personal  estate,  and  then  subjects   widow,  in 
his  personalty  to  a  disposition  which  lapses,  or  is  void,   thirds,  does 
so  that  the  latter  fund  is  subject  to  distribution ;  for   "faim'^ 
then,  notwithstanding  the  words  of  the  will,  the  widow  ^a^^jntes- 
is  entitled  to  a  share  under  the  statute,  (d)     The  prin-  '^cy. 
ciple  of  this  distinction  is,  that  where  a  woman  has  before  mar- 
riage agreed  to  accept  a  consideration  for  her  widow's  share,  she 
is  bound  by  her  compact,  whether  her  husband  die  testate  or  in- 
testate ;  but  where  there  is  no  such  contract,  but  the  provision 
in  bar  of  the  distributive  share  arises  upon  the  husband's  wiU,  it 
is  presumed  that  the  motive  for  the  widow's  exclusion  originated 
in  a  particular  design  or  purpose  of  the  testator,  viz,  for  the  benefit 
of  the  person  in  favor  of  whom  the  property  was  bequeathed  by 
him ;  so  that  if  the  purpose  be  disappointed,  there  is  no  reason 
why  the  bar  or  exclusion  should  continue,  (e) 

*  It  is  necessary  to  consider  the  right  of  the  widow   in  what 
under  the  statute  of  distributions,  with  relation  to  the   o^ca^nlot' 
existence  of  a  covenant  or  agreement,  on  the  part  of  the  ^laim  both 
husband,  to  settle  or  leave,  or  that  his  executors  shall  utive 
pay,  to  his  widow,  a  portion  of  his  personal  estate.  money  due 

the  context  and  scope  of  the  instrument,  his    estate.    The    court   suggested    that 

the  interest  of  a  widow  in  any  property,  "  the  remedy  of  any  parties  interested  in 

whether  real  or  personal,  of  her  deceased  the  enforcement  of  that  agreement  is  in 

husband  ;   and  in  construing  the  instru-  equity."     See  Tarbell  v.  Tarbell,  5  Allen, 

ment  the  court  considers,  inter  alia,  the  193,  note.] 

fund  out  of  which  the  provision  for  the  (d)  Pickering  v.  Stamford,  3  Ves.  332 ; 

wife  was  made.    Thompson  v.  Watts,  2  Garthshore  v.  Chalie,  10  Ves.  17,  18 ;   2 

Johns.  &  H.  291.     [In   Sullings  v.  Eich-  Kop.  Husb.  &  Wife,  23,  2d  ed. 

mond,  5  Allen,  187,  it  was  decided  in  Mas-  (e)   2  Kop.  Husb.  &  Wife,  23,  2d  ed. 

sachusetts,  that  it  is  no  answer  to   the  Lord  Alvanley  found  this  principle  recog- 

claim  of  a  widow  to  a  distributive  share  nized  by  Lord   Cowper    in  Sympson  v. 

in  the  personal  estate  left  by  her  husband,  Hornsby,  which  he  stated  from  the  Regis- 

to  show  that  she  made  an   ante-nuptial  trar's  book.    3  Ves.  335.     But  this  prin- 

agreement  with  him,  by  which  she  cove-  ciple  cannot  he  applied  to  a  case  where,  on 

nanted  to  accept  certain  provisions  therein  the  face  of  the  will,  there  is  an  intestacy, 

undertaken  to  be  made  for  her  by  him,  in  with  language  excluding  the  widow  in  ab- 

the  place  of,  and  as  a  substitute  for,  dower  solute  and  comprehensive  terms  from  any 

in  his  estate,  and  as  a  bar  and  estoppel  to  further  share.    Lett  u.  Rendall,  3  Sim.  & 

any  and  every  other  claim  by  her  upon  G.  83. 

[1491]     [1492] 
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nnder  a  Jt  jg  ^  general  rule,  that  if  the  husband  corenants  to 

covenant  . 

for  her  leave,  Or  that  his  executor  shall  pai/,  to  his  widow  a  sum 
^^  '  of  money,  or  part  of  his  personal  estate,  and  he  dies  in- 
testate, so  that  she  becomes  entitled  to  a  portion  of  his  personal 
property  under  the  statute,  such  distributive  share  shall  be  a  per- 
formance of  the  covenant,  and  she  cannot  claim  both.  (/)  The 
principle  seems  to  be,  that  the  husband,  looking  forward  to  the 
event  of  his  death,  when  his  wife  will  have  an  interest  in  his 
property  by  the  provision  of  the  law,  declines  for  that  reason  to 
give  her  any  interest  in  it  in  his  lifetime,  considering  that  his  cove- 
nant will  be  as  effectually  performed  by  what  the  law  provides 
for  her,  as  if  the  provisions  were  made  by  himself.  (^) 

If  the  widow's  distributive  share  is  less  than  the  amount  of  her 
provision  under  her  husband's  covenant,  such  share  will  be  re- 
garded as  a  partial  performance ;  so  that  if  the  money  covenanted 
to  be  paid  by  the  husband's  executors  be  1,000Z.,  and  the  widow's 
distributive  share  amount  only  to  500?.,  such  share  will  neverthe- 
less be  a  part  performance  of  the  covenant ;  viz,  to  the  extent  of 
600?.  (A) 

In  the  case  of  Goldsmid  v.  Goldsmid,  (z)  Sir  Thomas  Plumer 
M.  R.  decided  that  if  the  widow  takes  a  distributive  *  share  of 
her  husband's  personal  estate,  not  under  an  actual  but  a  quasi  in- 
testacy, such  share  will  be  a  performance  of  his  covenant  that  his 
executors  shall  pay  to  her  a  sum  of  money  at  his  death  if  she 
survived  him.  In  that  case  the  husband  by  marriage  articles  cove- 
nanted, that  if  he  died  in  the  lifetime  of  his  wife,  his  executors 
should,  within  three  months  after  his  decease,  pay  to  her  3,000?. 
By  his  will  he  gave  all  his  property  to  his  executors,  in  trust  after 
payment  of  his  debts,  at  the  expiration  of  three  years  from  his 
decease,  to  divide  it  in  such  ways,  shares,  and  proportions  as  to 
them  should  appear  right.  On  his  death,  during  the  life  of  his 
wife,  the  executors  having  died  or  renounced,  his  property  became 

{/)   Blandy  r. 'Widmore,  1  P.  Wms.  that  year;  for  this  difference  shall  not  be 

324;  S.  C.  2  Vern.  709 ;  Lee  v.  D'Aranda,  permitted  to  repel  the  legal  presumption. 

1  Ves.  sen.  1 ;  S.  C.  3  Atk.  419;  Garth-  13  Yes.  13;  I  P.  Wms.  324;  1  Ves.  sen. 

shore  v.  Chalie,  10  Ves.  1.    It  will  make  1. 

no  difference  that  the  money  under  the  {g)  10  Ves.  16;  2  Eoper  on  Hnsb.  & 

covenant  is  to  be  paid  at  a  determinate  Wife,  44,  2d  ed. 

period  within  the  year  after  the  testator's  (A)  10  Ves.  16  ;  2  Rop.  Husb.  &  Wife, 

death,  whereas  in  strictness  the  distribu-  52,  2d  ed, 

tive  share  is  not  payable  until  the  end  of  (t)  1  Swanst.  211. 

[1493] 
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divisible  according  to  the  statute  of  distributions.  And  the  wid- 
ow's distributive  share,  exceeding  3,000?.,  was  held  a  performance 
of  the  covenant  in  the  marriage  articles.  (4) 

If  the  husband's  covenant  be  entire,  and  the  provision  therein 
expressed  to  be  secured  to  the  wife  is  such  as  the  cove-  in  what 
nant  in  part  might  be  held  to  be  performed  by  the  may  claim 
widow's  distributive  share  under  the  statute,  according  ''°™- 
to  the  preceding  cases,  and  the  remaining  part  could  not  be  so 
considered,  then,  since  the  covenant  is  entire,  the  court  will  not 
split  it,  and  hold  a  performance  and  a  non-performance  at  the  same 
time.  (T)  Thus,  if  the  husband  covenanted  with  trustees  that  his 
heirs,  executors,  &c.  should  pay  to  them  6,000Z.,  within  a  certain 
period  after  his  death,  upon  trust  as  to  1,600Z.,  part  of  the  sum, 
for  his  widow  absolutely,  if  she  survived  him ;  and  as  to  the  re- 
maining sum  of  4,500Z.,  to  pay  the  interest  of  it  to  her  during  her 
life,  or  widowhood ;  since  the  last  sum,  not  being  given  abso- 
lutely to  the  widow,  cannot  be  considered  satisfied  by  her  distrib- 
utive share,  neither  shall  the  1,500Z.  be  so  regarded,  (m) 

*  Again,  if  the  covenant  by  the  husband  be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there  was 
a  breach  of  it  before  his  death,  and  a  debt  may  be  considered  as 
incurred  to  the  widow,  in  such  case  the  rule  above  laid  down 
does  not  apply.  Thus,  in  Oliver  v.  Brigland,  (n)  the  husband 
covenanted  to  pay  for  the  benefit  of  his  wife  a  sum  of  money 
within  two  years  after  the  marriage,  and  that  if  he  died,  his  ex- 
ecutors should  pay  it.  After  surviving  the  two  years,  he  died 
intestate,  and  his  widow's  distributive  share  was  larger  than  the 
sum  covenanted  to  be  settled  upon  her.  But  Sir  Joseph  Jekyll 
decided  that  it  should  not  be  taken  in  satisfaction  of  such  debt, 
but  that  the  widow  should  have  both. 

In  Lang  v.  Lang,  (o)  Henry  Lang,  a  domiciled  Englishman, 
married  a  lady  at  the  Mauritius,  where  the  French  law  is  in  force. 
By  their  settlement  (which  was  in  the  French  language  and  form) 
they  declared  that  they  intended  to  marry  according  to  the  laws 
of  England,  the  benefit  of  which  they  reserved  to  themselves  the 

(k)  The  authority  of  this  decision  is  tion  was  reluctantly  decided  accordingly 

doubted  in  2  Eop.  Hush.  &  Wife,  50,  2d  by  Wigram  V.  C.  in  Salisbury  v.  Salis- 

ed.  bury,  6  Hare,  526. 

(I)  2  Eop.  Hush.  &  Wife,  51,  2d  ed.  (n)  Cited  3  Atk.  420;  1  Ves.  sen.  1. 

(»n)  Couch  u.  Strattou,  4  Ves.  391.    On  (o)  8  Sim.  451. 
the  authority  of  this  case  a  similar  ques- 

[1494] 
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power  of  claiming.  And  it  was  stipulated  that  Henry  Lang  should 
invest  in  certain  securities  4,000Z.  (the  property  of  the  lady,  which 
he  acknowledged  he  had  received  from  her),  and  that  she  should 
receive  the  income,  on  her  sole  receipts,  for  her  maintenance  and 
personal  wants,  and  that  on  her  dying  in  Henry  Lang's  lifetime, 
without  leaving  issue  by  him,  the  capital  should  belong  to  him. 
There  was  also  a  proviso  that  the  fund  should  go  to  the  children 
of  the  marriage  in  the  event  of  there  being  any,  or  to  their  issue, 
if  they  should  die  under  twenty-one,  leaving  issue  ;  and  if  Henry 
Lang  did  not  invest  the  4,O0OZ.  in  his  lifetime,  she  was  to  be  at 
liberty  to  take  it  out  of  his  assets  on  his  death.  Henry  Lang  died 
intestate  in  his  wife's  lifetime.  He  never  received  the  4,000"Z., 
nor  invested  a  sum  to  that  amount.  And  Sir  L.  Shadwell  V.  C. 
held  that  his  widow  was  entitled  to  be  paid  the  4,000Z.  out  of  his 
assets,  and  also  to  *  receive  her  distributive  share  of  the  residue. 
His  honor  thought  that  if  the  wife  had  filed  a  bill  (living  the 
husband)  to  compel  him  to  make  the  investment,  the  court  would 
have  considered  that  the  husband  had  entered  into  a  contract 
which  was  to  be  fulfilled  in  his  lifetime,  and  would  have  compelled 
him  to  produce  the  4,000Z.,  and  to  make  the  investment.  If  that 
were  the  right  conclusion,  such  cases  as  Blandy  v.  Widmore  and 
Lee  V.  Cox  and  D'Aranda  (^)  had  no  application  to  the  subject ; 
because  those  cases  decide  only  that,  where  the  husband  has  bound 
himself  to  fulfil  some  obligation  by  the  payment  of  money  at  the 
time  of  his  death  (whether  it  be  at  the  time  of  his  death,  or  within 
six  months  after,  makes  no  difference),  that  obligation  is  satisfied, 
if,  by  dying  intestate,  he  allows  the  law  to  confer  a  benefit  on  the 
covenantee  equivalent  to  that  which  he  had  bound  himself  to  con- 
fer. Those  cases  had  no  reference  to  the  subject,  there  being  in 
the  present  case  an  obligation  on  the  husband  to  produce  the 
sum  in  question  ;  and,  in  his  honor's  view,  it  was  the  same  thing 
as  if  there  had  been  a  covenant  with  a  trustee  to  make  a  settle- 
ment of  that  sum  in  the  manner  provided  for ;  and  then,  if  the 
husband  had  died  intestate,  the  trustee  would  have  taken  from 
his  assets  what  was  sufficient  for  the  purpose,  and  the  wife  would 
have  been  at  liberty  to  take  her  share  of  the  residue  under  the 
statute  of  distributions. 

ip)  Ante,  1492. 

[1495] 
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SECTION  ni. 

Of  the  Bights  of  the  Children  and  their  Representatives  to  Bis-, 
tribution  under  the  Statute. 

After  the  allotment  of  a  third  to  the  widow,  the  statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal  por- 
tions to  and  amongst  the  children  of  the  intestate,  and  "  such 
persons  as  legally  represent  such  children  in  case  any  of  the  said 
children  be  then  dead."  (jo^)  In  case  there  be  no  *wife,  then, 
by  section  7,  all  the  estate  is  to  be  distributed  to  and  amongst  the 
children. 

By  the  words  "  such  as  legally  represent  such  children,"  their 
lineal  representatives  to  the  remotest  degree  are  admit-   -^^^^  j^ 
ted.  (o)     But  the  term  must-  be  understood  of  descend-   meant  by 

J.  ,  .  -  the  "legal 

ants,  and  not  next  of  kin ;  (r)  as  for  example,  if  a  son   repiesenta- 
of  the  intestate  is  dead,  leaving  a  widow  and  child,  the   thT  chii- 
widow  shall  take  nothing,  and  the  child  the  whole  of  the   '^''^"" 
father's  share ;  yet  the  widow,  though  not  strictly  one  of  the  next 
of  kin,  is,  in  the  same  sense  as  the  child,  a  legal  representative  of 
the  personal  estate  of  the  father,  (s) 

To  attain  a  clear  apprehension  of  the  subject  of  this  section, 
three  sorts  of  cases  may  be  supposed.     First,  where  none   ^  -^^^^^.^ 
of  the  intestate's  children  are  dead.     Secondly,  where  none  of  the 

intestates' 

the  intestate's  children  are  all  dead,  all  of  them  having   chiidrea 
left  children.  Thirdly,  where  some  of  the  intestate's  chil- 
dren are  living,  and  some  dead,  and  such  as  are  dead  have  each 
of  them  left  children,  (f) 

(pi)  [By  statute  in  Massachusetts,  "in-        (J)  Toller,  374.     [Under  the  recent  stat- 

heritance  or  succession, '  by  right  of  repre-  ute  in  Massachusetts,  which  took  effect  on 

sentation,'  takes  place^  when  the  descend-  the  1st  day  of  October,  1876,  children  take 

ants  of  a  deceased  heir  take  the  same  share  in  equal  shares,  and  the  issue  of  any  de- 

or  right  in  the  estate  of  another  person  ceased  child  by  right  of  representation ;  if 

that  their  parent  would  have  taken  if  liv-  there  is  no  surviving  child  of  the  intestate, 

ing."     Genl.  Sts.  c.  91,  §  12.]  the  estate  then  goes  to  all  his  or  he:-  other 

(q)  Carter  v.  Crawley,  Sir  T.  Raymond,  lineal  descendants.    If  all  the  descendants 

500.     [See  Delaunay  i'.  Bnrnett,  4  Gilm.  are  in  the  same  degree  of  kindred  to  the 

455.]  intestate,   they    shall     share    the    estate 

(r)  Bridge  v.  Abbot,  3  Bro.  C.  C.  226,  equally;  otherwise,  they  shall  take  accord- 
by  Lord  Alvanley;  Evans  v.  Charles,  I  ing  to  the  right  of  representation.  St. 
Anstr.  132,  by  Eyre  C.  B.  1876,  c.  220,  §  1,  pt.  1 .    See  ante,  1490,  note 

(s)  Price  v.  Strange,  6  Madd.  161,  162.  (yi).   In  the  distribution  of  real  or  personal 

[1496] 


1604 


OF  THE  STATUTE   OF  DISTRIBUTIONS.      [PT.  III.  BK,  IV. 


On  the  first  hypothesis,  that  is  to  say,  where  none  of  the  in- 
testate's children  are  dead,  it  is  sufficiently  obvious,  that  after  the 
wife  has  had  the  third  allotted  to  her,  the  remaining  two  thirds 
shall,  pursuant  to  the  statute,  be  equally  divided  among  all  the 
children  of  the  intestate  ;  as  in  this  case  they  all  claim  in  their 
own  right,  (u) 

A  brother  or  sister  of  the  half  blood  shall  be  equally  entitled 
to  a  share  with  one  of  the  whole  blood ;  inasmuch  as 
they  are  both  equally  near  of  kin  to  the  intestate,  (a;) 

A  posthumous  child  (a^)  has  also  the  same  rights  ;  for  a  child 
posthu-  *in  ventre  sa  mere  at  the  time  of  the  father's  death, 
child:  being  a  person  in  rerum  naturd,  is,  by  the  rules  of  the 

common  and  the  civil  law,  to  all  intents  and  purpose  a  child,  as 
much  as  if  born  in  the  father's  lifetime,  («/)  and  consequently  is 
entitled  under  the  statute. 

If  the  intestate  leave  only  one  child,  such  case  is  not  to  be  con- 
an  only  sidered  as  omitted  by  the  statute ;  therefore,  in  case  the 
child.  intestate  also  leave  a  wife,  she  shall  only  have  a  third 

part,  and  the  other  two  thirds  shall  go  to  such  child,  (a)  And 
where  the  intestate  leaves  an  only  child  and  no  widow,  although, 


half  blood: 


property,  or  both,  among  heiia  and  dis- 
tributees, no  deduction  can  be  made  from 
the  share  of  any  one  of  them  on  account 
of  any  debt  due  from  him  to  the  intestate. 
Hancock  v.  Hubbard,  19  Pick.  167  ;  Proc- 
tor V.  Newhall,  17  Mass.  81;  Osgood  v. 
Breed,  17  Mass.  356.  But  see  Elliott  v. 
Lewis,  3  Edw.  Ch.  40 ;  Howland  v.  Hecks- 
cher,  3  Sandf.  Ch.  519.  But  a  deduction 
may  be  made  for  an  amount  due  for  pur- 
chases made  at  the  administrator's  sale. 
Mahon  o.  Bower,  2  Miss.  275 ;  M'Gee  v. 
Ford,  5  Sm.  &  M.  769.] 
(m)  Toller,  374,  [note  {()  above.] 
(x)  Smith  V.  Tracy,  1  Mod.  209 ;  S.  C. 
2  Mod.  204  ;  T.  Jones,  93  ;  1  Ventr.  316 ; 
2  Lev.  173 ;  Winchelsea  v.  Norcliffe,  1 
Vern.  437;  Crook  v.  Watt,  2  Vera.  124; 
S.  C.  Show.  P.  C.  108;  Brown  u.  Farn- 
dell,  Carth.  51 ;  Com.  Dig.  Admon.  H. ; 
Bac.  Abr.  tit.  Exors.  I.  2 ;  Toller,  374 ; 
[post,  1511,  note  (c),  and  cases;  2  Kent, 
424, 428,  note  (a).] 

(x^)  [Whether  of   the   whole  or   half 
blood,  2  Kent,  424.] 

[1497] 


iy)  Wallis  v.  Hodson,  2  Atk.  117  ;  Bur- 
net V.  Mann,  1  Ves.  sen.  156;  Ball  v. 
Smith,  2  Freem.  230 ;  Edwards  v.  Free- 
man, 2  P.  Wms.  446 ;  Toller,  374.  But 
such  a  child  is  only  to  be  treated  as  a  bom 
child  where  such  construction  is  necessary 
for  the  benefit  of  that  child.  Blasson  v. 
Blasson,  2  De  G.,  J.  &  Sm.  665  ;  [Morrow 
V.  Scott,  7  Geo.  535 ;  Shelby  v.  Shelby,  1 
B.  Mon.  266;  Hill  v.  Moore,  1  Murph. 
233;  Jones  v.  Emery,  3  Ch.  Div.  300. 
By  statute  in  Massachusetts,  "  posthumous 
children  are  considered  as  living  at  the 
death  of  their  parent."  Genl.  Sts.  c.  91, 
§  12.  See  In  re  Corlass,  1  Ch.  Div. 
460,  and  the  distinction  there  made  in  a 
case  where  the  child  in  ventre  sa  mere  born 
at  the  time  when  the  estate  was  to  vest, 
would  have  been  illegitimate,  though  he 
afterwards  was  born  legitimate,  his  par- 
ents having  intermarried  in  the  mean- 
time.] 

(z)  Brown  v.  Farndell,  Carth.  52 ;  Bac. 
Abr.  tit.  Exors.  I.  5. 
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literally  speaking,  there  can  be  no  distribution,  yet  such  only  child 
shall  be  entitled  to  the  whole  personal  estate,  (a) 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of  them 
having  left  children,  (a^)  If  a  father  have  three  children,    2.  Where 
John,   Mary,   and  Henry,   and  they  all  die  before  the   testate's"' 
father,  John,  leaving  for  instance,  two  children,  Mary   are  dead 
three,  and  Henry  four,  and   afterwards  the  father  die  fL'^^J-i"^ 
intestate,  in  that  case  all  his  grandchildren  shall  have  dren. 
an  equal  share  ;  for  as  his  children  are  all  dead,  their  children 
shall  take  as  next  of  kin.  (6)     Such  also  would  be  the  case  with 
respect  to  the  great-grandchildren  of  the  intestate,  if  both  his  chil- 
dren and  grandchildren  had  all  died  before  him.  (c) 

In  these  instances,  the  parties  are  said  to  take  per  capita,  or 
in  other  words,  equal  shares  in  their  own  right,  (c?) 

Thirdly,  where  some  of  the  intestate's  children  are  living,  *  and 
some  dead,  and  such  as  are  dead  have  each  of  them  left  3  -^here 
children.  C<^^)     In  this  case,  the  children  of  the  deceased   ^omeof  the 

^     ^  '  intestate's 

children  take  per  stirpes,  that  is  to  say,  not  in  their  children 
own  right,  but  by  representation,  (^dP'')  Thus,  for  example,  baring  left 
if  a  father  have  three  children,  John,  Mary,  and  Henry, 
and  John  die,  leaving  four  children,  and  Mary  die,  leaving  two 
and  Henry  alone  survive  the  father  ;  on  the  death  of  the  father 
intestate,  one  third  shall  be  allotted  to  Henry,  one  third  to  John's 
four  children,  and  the  remaining  third  to  Mary's  two  children, 
for  these  grandchildren  are  entitled  as  representing  their  respec- 
tive parents,  (e) 

The  end  and  intent  of  the  statute  was  to  make  the  provisions 
for  all  the  children  of  the  intestate  equal,  as  near  as  Advance- 
could  be  estimated.  (/ )     Accordingly,  the  fifth  section  Exclusion 
of  the  statute  proceeds  to  provide,  that  no  child  of  the  "[jj^^^n  ^g 
intestate,  except  his   heir-at-law,  who  shall  have  any  have  any 


(a)  Davers  v.  Dewes,  3  P.  Wms.  49, 
note  (D) ;  Palmeru.  Gerrard, Prec.  Chanc. 
21. 

(al)  [See  ante,  1496,  note  (i).] 
(5)  Walsh  u.  Walsh,  1  Eq.  Ca.  Abr. 
249,  pi.  7  ;  S.  C.  Prec.  Chanc.  54;  Bowers 
V.  Littlewood,  1  P.  Wms.  595,  by  Lord 
Parker ;  Davers  v.  Dewes,  3  P.  Wms.  50, 
by  Lord  King  ;  Bac.  Abr.  Bxors.  I.  3 ;  [2 
Kent,  425;  Stent  v.  M'Leod,  2  McCord 
Ch.  354;  Hallett  v.  Haie,  5  Paige,  316.] 


(c)  Toller,  374.  But  see,  contra,  In  re 
Boss's  Trust,  L.  R.  13  Eq.  Cas.  286. 

(d)  2  Bl.  Com.  517. 

(all)   [Ante,  1496,  note  («)■] 
(d2)  [Ante,  1495,  note  (p^).] 

(e)  Bac.  Abr.  tit.  Exors.  I  3 ;  Toller, 
374. 

(/)  2  P.  Wms.  439,  440,  by  Sir  Joseph 
Jekyll;  [Dutch's  Appeal,  57  Penn.  St. 
461 ;  Clark  v.  Wilson,  27  Md.  693.] 
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land  by  estate  in  land  by  the  settlement  of  the  intestate,  or  who 
or  have  shall  be  advanced  by  the  intestate,  in  his  lifetime  by 
ranced  by  pecuniary  portion,  equal  to  the  distributive  shares  of  the 
portion;  other  children,  shall  participate  with  them  in  the  sur- 
plus ;  (/•')  but  if  the  estate  so  given  to  such  child  by  way  of  ad- 
vancement be  not  equivalent  to  their  shares,  then  that  such  part  of 
the  surplus  as  will  make  it  so  shall  be  allotted  to  him  or  her.  (^) 
This  just  and  equitable  provision  has  been  also  said  to  be  de- 
rived from  the  collatio  honorum  of  the  imperial  law ;  which  it 
certainly  resembles  in  some  points,  though  it  differs  widely  in 
others.  But  it  may  not  be  amiss  to  observe,  that,  with  regard 
to  goods  and  chattels,  this  is  part  of  the  ancient  custom  of  Lon- 
don, of  the  province  of  York,  and  of  the  sister  kingdom  of  Scot- 
land ;  and  with  regard  to  the  lands  descending  in  coparcenary, 
that  it  has  always  been,  and  still  is,  the  common  law  of  England, 
under  the  name  of  hotchpot.  (K) 


(yi)  [Advancement  is  a  bar  pro  tanto  to 
a  claim  on  the  parent's  estate,  though  no 
such  agreement  has  been  made  by  the 
child ;  and  this  equally  in  case  of  realty 
and  of  personalty.  Nesmith  v,  Dinsmore, 
17  N.  H.  515.] 

{g)  2  Bl.  Com.  516.  [As  to  the  signifi- 
cation of  the  term  "  advancement,"  see,  fur- 
ther, Grattan  v.  Grattan,  1 8  111.  1 67 ;  Osgood 
V.  Breed,  17  Mass.  358-;  Christy's  Appeal,  1 
Grant  Cas.  169  ;  Miller's  Appeal,  31  Penn. 
St.  387  ;  Cawthoru  v.  Coppedge,  1  Swan, 
487;  4  Kent,  419.  The  statute  of  Mas- 
sachusetts makes  provision  for  ascertain- 
ing the  value  of  the  advancements  by 
enacting  that  if  the  value  of  the  advance- 
ment is  expressed  in  the  conveyance,  or  in 
the  charge  thereof  made  by  the  intestate, 
or  in  the  acknowledgment  by  the  party 
receiving  it,  it  shall  be  considered  as  of  that 
value  in  the  division  and  distribution  of 
the  estate  ;  otherwise  it  shall  be  estimated 
according  to  its  value  when  given.  Genl. 
Sts.  c.  91,  §  9.  See  Nelson  v.  Nelson,  7 
B.  Mon.  672.  The  same  rule  as  to  esti- 
mating the  value  of  the  advancement  when 
made  prevails  in  other  states.  See  Grat- 
tan V.  Grattan,  18  111.  167  ;  Clark  v.  Wil- 
son, 27  Md.  693  ;  Warfield  v.  Warfield,  5 
Harr.  &  J.  459 ;  Jackson  v.  Jackson,  28 


Miss.  674 ;  Lamb  v.  Carroll,  6  Ired.  (Law) 
4 ;  Raiford  v.  Kaiford,  6  Ired.  Eq.  490 ; 
Hicks  V.  Forrest,  6  Ired.  Eq.  528 ;  King 
V.  Worsley,  2  Hayw.  366 ;  Hook  v.  Hook, 
13  B.  Mon.  526 ;  Kean  v.  Welch,  1  Grat- 
tan, 403  ;  Burton  v.  Dickinson,  3  Yerger, 
112  ;  Oyster  v.  Oyster,  1  Serg.  &  R.  422 ; 
Miller's  Appeal,  31  Penn.  St.  337  ;  Thomas 
V.  Gage,  1  Harper  Ch.  197.  Nothing  is  to 
be  allowed  for  increase  or  interest.  See 
Osgood  w.  Breed,  17  Mass.  358;  Hall  v. 
Davis,  3  Pick.  450;  Hudson  v.  Hudson,  3 
Rand.  117  ;  Sinkler  v.  Sinkler,  2  Desaus. 
127  ;  Beckwith  u.  Butler,  1  Wash.  224  ; 
Nelson  v.  Wyan,  21  Missou.  347  ;  Fowler 
V.  Roundtree,  19  Florida,  299  ;  Harris  v. 
Allen,  18  Geo.  177;  Miller's  Appeal,  31 
Penn.  St.  337;  McCow  v.  Blewit,  2 
McCord  Ch.  90  ;  Stallings  v.  Stallings,  1 
Dev.  Eq.  298 ;  Krebs  v.  Krebs,  35  Ala. 
293 ;  McDongald  v.  King,  1  Bailey  Ch. 
154  ;  Nesmith  J.  in  Fellows  v.  Little,  46 
N.  H.  35  ;  Hubbert  v.  Borden,  6  Whart. 
87  ;  King's  Estate,  6  Whart.  370 ;  Riddle's 
Estate,  19  Penn.  St.  433  ;  Lentz  v.  Hertz- 
hog,  4  Whart.  523.] 

(h)  2  Bl.  Com.  517.  "It  seemeth," 
says  Littleton,  sect.  267,  "  that  this  word 
'  Hotchpot,'  is  in  English  a  pudding ;  for 
in  a  pudding  is  not  commonly  put  one 
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*  This  provision  applies  only  to  the  distribution  of  the  estates 
of  intestate  fathers.  And  therefore  if  a  mother  being  a  widow, 
advances  a  child,  and  dies  intestate,  leaving  many  children,  the 
child  advanced  shall  not  bring  what  he  received  from  his  mother 
into  hotchpot.  (JiP)  This  was  decided  by  Lord  King  C.  on  the 
principle,  that  the  statute  was  grounded  on  the  custom  of  London, 
which  never  affected  a  widow's  personal  estate,  and  that  the  act 
seems  to  include  those  alone  within  the  clause  of  hotchpot  who 
are  capable  of  having  a  wife  as  well  as  children,  which  must  be 
husbands  only.  (»') 

The  statute  takes  nothing  away  that  has  been  given  to  any  of 
the  children,  however  unequal  that  may  have  been.  How  much 
soever  it  may  exceed  the  remainder  of  the  personal  estate  left  by 
the  intestate  at  his  death,  the  child  may,  if  he  pleases,  keep  it 
all ;  (J}-^  if  he  be  not  contented,  but  would  have  more,  then  he 
must  bring  into  hotchpot  what  he  has  before  received.  This 
manifestly  seems  to  be  the  intention  of  the  act,  grounded  upon 
the  most  just  rule  of  equity,  equality.  (Jc) 


thing  alone,  but  one  thing  with  other 
things  together."  2  Bl.  Com.  190.  See 
Fox  V.  Fox,  L.  E.  11  Eq.  Cas.  142,  as 
to  the  eflFect  of  a  hotchpot  clause  in  a  will. 
["  In  some  of  the  states,"  says  Chancellor 
Kent,  "as  in  Virginia,  Kentucky,  Ala- 
bama, and  Missouri,  there  is  a  special  pro- 
vision that  the  child  who  has  received  his 
advancement  in  real  or  personal  estate 
may  elect  to  throw  the  amount  of  his  ad- 
vancement into  the  common  stock,  and 
take  his  share  of  the  estate  descended,  or 
his  distributive  share  of  the  personal  es- 
tate, as  the  case  may  be ;  and  this  is  said 
to  be  bringing  the  advancement  into  hotch- 
pot (see  Knight  u.  Oliver,  12  Grattan,  33; 
Barber  v.  Taylor,  9  Dana,  85  ;  Nelson  o. 
Bush,  9  Dana,  105 ;  Andrews  u.  Hall,  15 
Ala.  85;  Grattan  v.  Grattan,  18  111.  167; 
Jackson  v.  Jackson,  28  Miss.  674  ;  Daves 
V.  Haywood,  1  Jones  Eq.  253),  and  it  is  a 
proceeding  which  resemble  the  coUatio 
bonorun  in  the  civil  law.  I  do  not  find  this 
privilege  of  election  conceded  by  the  laws 
of  the  other  states,  to  the  child  who  has 
been  advanced  ;  and  there  is  nothing  which 
would  appear  to  render  the  privilege  of 


any  consequence."  4  Kent,  419.  The 
party  to  whom  the  advancement  has  been 
made  does  not  relinquish  his  title  to  it  by 
bringing  it  into  hotchpot;  it  is  brought 
in  only  to  see  whether  it  exceeds  or'  falls 
short  of  an  equal  share.  Jackson  v.  Jack- 
son, 28  Miss.  674.  The  advancement  is 
no  part  of  the  estate  to  be  administered 
upon.  Black  v.  Whitall,  9  N.  J.  Eq.  572. 
By  refusing  to  bring  the  advancement 
Into  hotchpot  the  party  relinquishes  all 
his  interest  as  distributee  of  the  estate. 
Taylor  v.  Reese,  4  Ala.  121.] 

(Ai)  [See  Murphy  v.  Nathans,  46  Penn. 
St.  508.] 

(j)  Holt  y.  Frederick,  2  P.  Wms.  357  ; 
S.  C.  2  Eq.  Cas.  Abr.  446. 

(ji)  [Gordon  v.  Barkelow,  6  N.  J.  (Law) 
94;  Phillips  v.  McLaughlin,  26  Miss. 
592.] 

(Jc)  By  Lord  Raymond  in  Edwards  v. 
Freeman,  2  P.  Wms.  443.  [In  order  to 
create  a  valid  advancement  the  donor  must 
divest  himself  of  all  interest  in  the  prop- 
erty. Crosby  </.  Covington,  24  Miss. 
619.] 
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The  provision  in  the  statute  applies  only  to  the  case  of  actual 
intestacy;  and  where  there  is  an  executor,  and  consequently  a 
complete  will,  though  the  executor  may  be  declared  a  trustee  for 
the  next  of  kin,  they  take  as  if  the  residue  had  been  actually 
given  to  them.  Therefore  a  child  advanced  by  his  father  in  his 
life,  or  provided  for  in  the  will,  cannot  be  called  on  to  bring  his 
share  into  hotchpot.  (J) 

If  a  child,  who  has  received  any  advancement  from  his  father, 
shall  die  in  his  father's  lifetime,  leaving  children,  *  such  children 
shall  not  be  admitted  to  their  father's  distributive  share,  unless 
they  bring  in  his  advancement ;  since,  as  his  representatives,  they 
can  have  no  better  claim  than  he  would  have  had,  if  living,  (m) 

A  child  advanced  in  part  shall  bring  in  his  advancement  only 
among  the  other  children ;  for  no  benefit  shall  accrue  from  it  to 
the  widow,  (w) 

It  will  be  convenient  to  consider  this  subject  further.  1.  With 
1.  Children  respect  to  children  who  have  any  land  by  settlement  of 
ilnd  b7^  the  intestate,  (w^)  2.  With  respect  to  children  who  have 
setaement:  ^ggjj  advanced  by  pecuniary  portions. 


(I)  By  Sir  W.  Grant  in  Walton  v.  Wal- 
ton, 14  Ves.  324 ;  2  P.  Wms.  440,  446. 
See,  also,  Vachell  v.  Jeffreys,  Prec.  Chanc. 
169;  [4  Kent,  419,  note  (5);  post,  1502, 
note  (a) ;  Brewton  v.  Brewton,  30  Geo. 
416 ;  Green  v.  Spear,  37  Ala.  532 ;  Thomp- 
son V,  Carmichael,  3  Sandf.  Ch.  120; 
Donald  v.  Mateer,  5  Ired.  Eq.  7 ;  Kreider 
V.  Boyer,  10  Watts,  54  ;  Needles  v.  Needles, 
7  Ohio,  432.  See  Norwood  v.  Brach,  2 
Law  Repos.  (N.  Car.)  598 ;  Pearce  v. 
Gleaves,  10  Yerger,  359 ;  Vance  v.  Hul- 
ing,  2  Yerger,  135.  The  rule  of  bringing 
advancements  into  hotchpot  applies  only 
in  cases  of  actual  and  entire  intestacy. 
Eichmond  v.  Vanhook,  3  Ired.  Bq.  581 ; 
Jenkins  v.  Mitchell,  4  Jones  Eq.  207 ; 
Snelgrove  v.  Snelgrove,  4  Desaus.  274; 
Newman  v.  Wilboume,  1  HiU  Ch.  10 ; 
Newill's  case,  1  Browne,  311  ;  Brown  v. 
Brown,  2  Ired.  Eq.  309  ;  Wilson  v.  Miller, 
1  Patt.  &  H.  (Va.)  353.  But  see  Pearce 
V.  Gleaves,  10  Yerger,  359.] 

(m)  Proud  v.  Turner,  2  P.  Wms.  560. 
[A  corresponding  provision  is  made  in 
Genl.  Sts.  Mass.  c.  91,  §  10.    See  McEae 
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V.  McEae,  3  Bradf.  Sur.  199;  McLure 
V.  Steele,  14  Eich.  Eq.  105 ;  Nelson  v. 
Bush,  9  Dana,  194;  Hughes's  Appeal,  57 
Penn.  St.  179.  But  grandchildren,  taking 
per  capita  in  their  own  right,  were  held  not 
liable  to  account  for  the  advancements 
made  to  their  respective  parents,  in  Skin- 
ner V.  Wynne,  2  Jones  (N.  Car.),  41.] 

(n)  Wari  v.  Lant,  Prec.  Chanc.  182, 
184 ;  Kircudbright  v.  Kircudbright,  8  Ves. 
51,  64  ;  [ante,  1490,  note  (y) ;  Brunson  v. 
Brunson,  Meigs,  630 ;  Andrews  v.  Hall, 
15  Ala.  85  ;  May  v.  May,  15  Ala.  177  ; 
Beavors  v.  Winn,  9  Geo.  189  ;  Jackson  v. 
Jackson,  28  Miss.  674 ;  Wright  v.  Wright, 
Dudley,  251.  Otherwise  by  statute  in 
North  Carolina.  Davis  v.  Duke,  1  Taylor, 
213;  Cam.  &  Nor.  363  ;  Credle  v.  Credle, 
Busbee,  225.] 

(n^)  [By  the  Massachusetts  statute  re- 
specting advancement,  it  is  provided  that 
"  if  such  advancement  is  made  in  real  es- 
tate, the  value  thereof  shall  be  considered 
as  part  of  the  real  estate  to  be  divided  ;  if 
it  is  in  personal  estate,  it  shall  be  consid- 
ered as  part  of  the  personal  estate ;  and 
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The  statute  extends  not  only  to  land,  freehold  and  copyhold, 
settled  on  a  younger  child  by  the  father,  but  also  to  charges  upon 
land  for  such  child,  (o)  So  if  a  father  settle  a  rent  out  of  his 
lands  on  a  younger  child,  this  is  within  the  statute  ;  (p)  and  so  is 
a  reversion  settled  on  any  child  but  the  heir,  (^q) 

Land  claimed  by  marriage  settlement  has  been  held  an  advance- 
ment within  the  statute;  but  land  devised  by  the  father  to  a 
younger  child  is  not  to  be  so  considered;  for  a  provision  to  be 
brought  into  hotchpot  must  be  such  as  is  made  by  an  act  in  the 
intestate's  lifetime,  and  not  by  will.  (V) 

In  respect  to  borough-English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them,  on 
the  ground  that  the  statute  intended  merely  to  provide  for  the 
heir  of  the  family,  that  is,  the  heir  by  the  common  law,  and  not 
one  who  is  heir  only  by  custom  in  some  particular  places,  (s)  But 
that  decision  has  been  overruled,  and  is  now  settled,  that  such 
youngest  son  shall  have  an  equal  *  share  of  the  distribution  with 
the  other  children,  without  regard  to  this  species  of  estate;  for 
although  the  exception  in  the  statute  extend  only  to  the  eldest 
son,  yet  no  law  exists  to  oblige  the  heir  in  borough-English  to 
bring  in  his  lands.  The  statute  contains  no  such  requisition.  It 
speaks  merely  of  such  estate  as  a  child  hath  by  settlement,  or  by 
advancement  of  the  intestate  in  his  lifetime,  (f) 

Money  laid  out  by  the  intestate  on  repairs  of  houses,  which  had 
been  given,  but  not  conveyed,  by  him  to  his  eldest  son,  and  which 
had  therefore  descended  on  him  as  heir-at-law,  has  been  held  not 
to  be  an  advancement  to  be  brought  into  hotchpot  under  the  stat- 
ute; though  it  would  have  been  otherwise  if  the  father  in  his 

if,  in  either  case,  it  exceeds  the  share  of  (o)  By  Sir  Joseph  Jekyll,  2  P.  Wms. 

real  or  personal  estate  respectively  that  441. 

would  have  come  to  the  heir  so  advanced,  (p)  2  P.  Wms.  441. 

he  shall  not  refund  any  part  of  it,   but  (q)  2  P.  Wms.  442. 

shall  receive  so  much  less  out  of  the  other  (r)  By  Sir  J.  Jelsyll,  2  P.  Wms.  440  ; 

part  of  the  estate  as  will  make  his  whole  Twisden  v.  Twisden,  9  Ves.   425,  462,  by 

share  equal  to  those  of  the  other  heirs  who  Lord  Eldon;  [Nettletou  v.  Nettleton,  17 

are  in  the  same  degree  with  him."    Genl.  Conn.  .542.] 

Sts.  c.  91,  §  7.     See  Torrey  v.  Pond,  102  (s)  By  Sir  J.  Jekyll  M.  R.  in  Pratt  v. 

Mass.  355,  357  358 ;  Bemis  v.  Stearns,  16  Pratt,  2  Stra.  935 ;  S.  C.  Fitzgib.  284. 

Mass.  200,  202,  203  ;  4  Kent,  il7  etseq.;  [t]  By   Lord   Talbot  in   Lutwyche    v. 

Terry  v.  Dayton,  31  Barb.  519  ;  Williams  Lutwyche,  Cas.  temp.  Talb.  279.    As  to 

V.   Stonestreet,  3   Rand.  559 ;    Shiver  v.  whether  a  coparcener  is  bound  to  bring 

Brock,  2  Jones  Eq.  137  ;  Law  v.  Smith,  2  land  info  hotchpot,  see  Dillon  v.  Coppin, 

R.  I.  244.1  4  My.  &  Cr.  647. 
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lifetime  had  irrevocably  parted  with  the  estate  by  a  conveyance 
to  the  son,  and  afterwards  given  him  a  sum  of  money  to  amelio- 
rate it.  (m) 

2.  With  regard  to  children  who  have  been  advanced  by  pecuni- 
2.  Children  a,ry  portion.  By  the  provisions  of  the  statute,  although 
bemad™  the  heir-at-law  shall  not  abate  in  respect  of  the  land 
Zt^ait^  which  came  to  him  by  descent,  or  otherwise  from  the 
portions:  intestate,  yet  if  he  hath  had  any  advancement  from  his 
father  out  of  his  personal  estate,  he  shall  abate  for  it  in  the  same 
manner  as  the  other  children,  (a;)  And  were  it  merely  the  use  of 
furniture  for  his  life,  it  shall  be  regarded  as  an  advancement  pro 
tanto.  (^)  Co-heiresses  shall  also,  it  seems,  bring  in  such  advance- 
ment, not  being  land,  (z)  as  they  may  have  respectively  received 
from  their  father,  before  they  shall  be  entitled  to  their  distribu- 
tive share ;  agreeably  to  the  principle  of  the  act,  and  to  the  ob- 
ject of  a  just  and  *  impartial  father  to  promote  an  equality  among 
his  children,  (a) 


(«)  Smitli  V.  Smith,  5  Ves.  721. 

{x)  Pratt  V.  Pratt,  Fitzgib.  285 ;  Com. 
Dig.  Admon.  H. ;  4  Burn  E.  L.  397,  8th 
ed. ;  Smith  v.  Smith,  5  Ves.  721. 

(y)  Pratt  v.  Pratt,  Fitzgib.  285 ;  Com. 
Dig.  Admon.  H. ;  Kircudbright  v.  Kir- 
cudbright, 8  Ves.  51. 

(z)  See  Dillon  v.  Coppin,  4  My.  &  Cr. 
647. 

(a)  4  Burn  E.  L.  397,  8th  ed. ;  Toller, 
378.  [The  statute  of  Massachusetts  re- 
lating to  advancements,  provides  that  any 
estate,  real  or  personal,  given  by  the  in- 
testate in  his  lifetime  as  an  advancement 
to  any  child  or  other  lineal  descendant, 
shall  be  considered  as  part  of  the  intes- 
tate's estate  so  far  as  it  regards  the  divi- 
sion and  distribution  thereof  among  his 
issue,  and  shall  be  taken  by  snch  child 


for  advances  to  them  by  the  testator]  be 
regarded  as  advancements,  and  deducted 
in  making  up  the  shares  of  the  residuary 
legatees  for  a  division  among  them.  In 
such  case  the  same  mode  of  distribution 
would  be  proper  and  necessary  as  when 
advancements  are  to  be  taken  into  account 
in  the  settlement  of  intestate  estates.  The 
note  ceases  to  be  a  debt  to  be  collected. 
It  is  to  be  included  in  making  up  the  sum 
total  to  be  divided,  and  then  is  deducted 
from  the  separate  share.  It  becomes,  to 
all  intents  and  purposes,  an  advancement 
merely,  not  by  force  of  the  statute,  nor  by 
virtue  of  its  original  character,  but  made 
so  by  the  will  of  the  testator."  Hall  v. 
Davis,  3  Pick.  450.  See  4  Kent,  419, 
note  (6) ;  Hawley  v.  James,  5  Paige,  450, 
451  ;  Thompson  v.  Carmichael,  3  Sandf. 


or  other  descendant  towards  his  share  of   Ch.  120;  Manning  v.  Manning,  12  Eich. 


the  intestate's  estate ;  but  he  shall  not  be 
required  to  refund  any  part  thereof,  al- 
though it  exceeds  his  share.  Genl.  Sts.  c. 
91,  §  6.  See  Phillips  v.  McLaughlin,  26 
Miss.  592;  Hamer  v.  Hamer,  4  Strobh. 
Eq.  124.  In  Bacon  v.  Garrett,  13  Allen, 
334,  336,  Wells  J.  said :  "  It  cannot  be 
doubted  that  a  testator  may,  by  his  will, 
direct  that  such  notes  [given  by  legatees 

[1502] 


Eq.  410  ;  Brewton  v.  Brewton,  30  Geo. 
416.  An  absolute  gift  may  be  changed 
by  the  donor  into  an  advancement,  by 
will ;  Green  v.  Howell,  6  Watts  &  S.  203  ; 
Mitchell  V.  Mitchell,  8  Ala.  414;  Whit- 
man's Appeal,  2  Grant  Cas.  323 ;  Man- 
ning V.  Manning,  supra ;  but  not  by  sub- 
sequent acts  and  declarations  merely; 
Lawson's  Appeal,  23  Pemi.  St.  85 ;  Mitch- 
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It  remains  to  consider  what  is,  and  what  is  not,  to  be  what  is 

11  1  .  n    1  considered 

regarded  as  an  advancement  out  oi  the  personal  estate  of  an  ad- 

the  father,  so  as  to  exclude  a  child  from  a  distributive  out  of  the 


share  of  the  whole  or  part  of  the  residue,  (a'^) 


personal 
estate : 


ell  V.  Mitchell,  supra ;  Dugan  v.  Gittings, 
3  Gill,  138;  neither  can  the  donor,  bj'  any 
subsequent  acts  or  declarations,  convert  an 
advancement  into  a  debt  or  trust.  Hav- 
erstock  «.  Sarback,  1  Watts  &- S.  390; 
Miller's  Appeal,  31  Penn.  St.  337  ;  Sher- 
wood V.  Smith,  23  Conn.  516  ;  Yundt's 
Appeal,  13  Penn.  St.  575 ;  Arnold  v.  Bar- 
ron, 2  Patt.  &  H.  1.  See  Dudley  v!  Bos- 
worth,  10  Humph.  19 ;  Christy's  Appeal, 
1  Grant  Cas.  369 ;  Thompson's  Appeal, 
42  Penn.  St.  345  ;  Cleaver  v.  Kirk,  3  Mete. 
(Ky.)  270;  ante,  1496,  note  (t).  As  to 
changing  an  advancement  into  a  gift  by 
the  mere  act  of  the  donor,  see  Clark  v. 
Warner,  6  Conn.  356 ;  Lee  v.  Book,  1 1 
Grattan,  182.  As  to  changing  a  debt  into 
an  advancement,  see  Yundt's  Appeal,  13 
Penn.  St.  575.  Where  a  testator  directed 
in  his  will  that  each  child  should  be 
charged  in  the  distribution  with  what  he 
had  given  them  or  should  have  charged  to 
them  on  his  book,  it  was  held  that  proof 
was  admissible  that  the  charges  were  false 
or  excessive  ;  Hoak  v.  Hoak,  5  Watts,  80  ; 
or  that  the  sum  charged  had  been  repaid 
before  the  death  of  the  testator.  Mussel- 
man's  Estate,  5  Watts,  9.  Where  a  father 
made  an  advancement  of  money  to  his 
son,  took  from  him  a  promissory  note,  and 
then  directed  by  will  that  the  advancement 
should  be  deducted  from  that  child's  share, 
it  was  held  that  the  principal  only,  and  not 
the  interest,  should  be  deducted.  Krebs  v. 
Krebs,  35  Ala.  293.] 


104.  • "  The  statute  does  not  expressly  de- 
clare that  an  advancement  shall  not  be 
proved  in  any  other  manner,  but  that  un- 
doubtedly is  the  meaning  of  the  statute." 
Wilde  J.  in  Barton  v.  Rice,  22  Pick.  508  ; 
Ashley,  appellant,  4  Pick.  24 ;  Osgood  v. 
Breed,  17  Mass.  358  ;  BuUard  v.  Bullard, 
5  Pick.  527  ;  Bigelow  v.  Poole,  supra  ; 
Bulkley  v.  Noble,  2  Pick.  340 ;  Porter  v. 
Porter,  51  Maine,  376.  The  statutes  of 
Maine  and  Vermont  have  provisions  simi- 
lar to  the  above  in  regard  to  the  requisite 
evidence  of  advancement.  4  Kent,  418; 
Porter  v.  Porter,  51  Maine,  376 ;  Brown 
V.  Brown,  16  Vt.  197  ;  Adams  u.  Adams, 
22  Vt.  50.  In  Weatherhead  o.  Pield,  26 
Vt.  665,  it  was  held  that  the  intention  of 
an  intestate  in  making  entries  in  his  book 
against  his  children,  cannot  be  shown  by 
his  declarations,  whether  made  at  the  time 
or  afterwards.  Whether  charges  were  in- 
tended as  an  advancement  must  appear 
from  the  book  and  the  intention  gathered 
from  the  book.  So  in  Fellows  v.  Little, 
46  N.  H.  27,  it  was  held  that  where  entries 
and  charges,  on  the  books  of  a  deceased 
parent,  of  property  delivered  to  his  chil- 
dren, are  made  in  such  a  manner  and  un- 
der such  circumstances  as  reasonably  to 
exclude  the  idea  of  either  a  debt  or  a  pres- 
ent gift,  they  become  evidence  that  they 
were  intended  as  advancements ;  but  the 
evidence  is  to  be  derived  from  the  original 
entries  on  the  books,  and  is  not  to  be  con- 
trolled by  any  subsequent  parol  declara- 


(ai)  [Provision  is  made  for  the  mode  of  tions,  showing  the  original  intention  of 
proving  advancements  in  Massachusetts,  the  party  making  such  entries  to  be  differ- 
in  which  state  "  all  gifts  and  grants  shall  ent  from  that  represented  by  the  books. 
be  deemed  to  have  been  made  in  advance-  In  this  case,  Nesmith  J.  said  :  "  Questions 
ment,  if  they  are  expressed  in  the  gift  or  of  advancement  are  always  questions  of 
grant  to  be  so   made,  or  if  charged  in  intention,  and  the  difficulties  in  solving 


writing  by  the  intestate  as  an  advance- 
ment, or  acknowledged  in  writing  as  such 
by  the  child  or  other  descendant.  Genl. 
Sts.  c.  91,  §  8.  See  Hartwell  u.  Eice,  1 
Gray,  587;  Bigelow  v.  Poole,  10  Gray, 


them  are  generally  found  in  the  kind  of 
evidence  by  which  such  intention  is  to  be 
proved.  In  some  cases  it  has  been  consid- 
ered that  this  intention  if  not  expressed 
shall  be  inferred  as  matter  of  law.    Where 
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A  provision  made  for  a  child  by  a  settlement,  whether  volun- 
tary, or  for  a  good  consideration,  as  that  of  marriage,  is  such  an 
advancement.  (6) 


the  law,  as  in  Massachusetts,  requires  the 
intention  to  be  expressed  by  the  intestate 
in  writing,  it  has  been  held  that  no  subse- 
quent parol  declarations  will  control  the 
original  intentions  of  the  party,  as  repre- 
sented by  charges  on  books  or  entries 
upon  memoranda,  &c.  Hatch  v.  Straight, 
3  Conn.  31 ;  Partridge  v.  Havens,  10  Paige, 
618;  Johnson  v.  Belden,  20  Conn.  322; 
Osgood  V.  Breed,  17  Mass.  359;  Barton 
V.  Eice,  22  Pick.  508 ;  Brown  o.  Brown, 
16  Vt.  205."  As  to  the  proof  required  in 
Rhode  Island,  see  Law  v.  Smith,  2  E.  I. 
244 ;  Sayles  v.  Baker,  5  E.  I.  457 ;  Mow- 
rey  v.  Smith,  5  E.  I.  255.  In  some  states 
it  has  been  held  that  an  adyancement  may 
be  proved  by  parol  evidence  to  show  the 
facts  and  circumstances  attending  the 
transaction,  and  the  intention  of  the 
donor,  and  that,  for  this  purpose,  the  dec- 
larations of  the  donor  before  and  after  and 
at  the  time  of  the  transaction,  and  the  ad- 
missions of  the  donee  are  admissible.  See 
Smith  V.  Smith,  21  Ala.  761  ;  Phillips  v. 
Chappel,  16  Geo.  16;  Dillman  v.  Cox,  23 
Ind.  440;  King's  Estate,  6  Whart.  370; 
Christy's  Appeal,  1  Grant  Cas.  369 ;  Cecil 
V.  Cecil,  20  Md.  153 ;  Mitchell  v.  Mitch- 
ell, 8  Ala.  414  ;  Autrey  v.  Autrey,  1  Ala. 
Sel.  Cas.  542 ;  Kingsbury's  Appeal,  44 
Penn.  St.  460  ;  Merrill  v.  Rhodes,  37  Ala. 
449 ;  Woolery  v.  Woolery,  29  Ind.  249 ; 
Butler  V.  Merchants'  Ins.  Co.  14  Ala.  777 ; 
Collinson  v.  Collinson,  3  De  G.,  M.  &  6. 
(Am.  ed.)  408,  note  (2),  and  cases  cited. 
Where  money  is  lent  or  paid  by  a  father 
to  or  for  a  son,  at  the  son's  request,  and 
an  account  is  stated  by  the  father  and  in- 
terest charged,  such  loan  or  payment  is 
not  presumed  to  be  an  advancement,  but 
a.  debt.  Harris's  Appeal,  2  Grant  Cas. 
304.  But  the  presumption  may  be  re- 
butted. Johnson  v.  Hoyle,  3  Head,  56. 
In  the  absence  of  any  evidence  of  intention 


to  the  contrary,  promissory  notes  held  by 
an  intestate  against  his  son  are  evidences 
of  debt,  and  not  of  an  advancement.  Va- 
den  w.  Hance,  1  Head,  300;  "West  v.  Bol- 
ton, 23  Geo.  531 ;  Grey  v.  Grey,  22  Ala. 
233;  Batton  v.  Allen,  5  N.  J.  Eq.  99. 
But  the  presumption  is  that  a  gift,  either 
of  land  or  money,  made  to  a  child  or  heir, 
by  a  person  who  afterwards  dies  intestate, 
was  intended  as  an  advancement.  Parks 
V.  Parks,  19  Md.  323 ;  HoUister  u.  Att- 
more,  5  Jones  Eq.  373 ;  Dillman  v.  Cox, 
23  Ind.  440;  Grattan  v.  Grattan,  18  111. 
167 ;  Hatch  u.  Straight,  3  Conn.  31 ; 
Dutch's  Appeal,  57  Penn.  St.  461 ;  Butler 
V.  Merchants'  Ins.  Co.  14  Ala.  777 ;  Hay- 
den  V.  Bnrch,  9  Gill,  79 ;  Stanley  v.  Bran- 
non,  6  Blackf.  193  ;  Brown  o.  Burke,  22 
Geo.  574;  Tremper  v.  Barton,  18  Ohio, 
418;  Creed  v.  Lancaster  Bank,  1  Ohio 
St.  1 ;  Hodgson  v.  Macy,  8  Ind.  121 ;  Dud- 
ley V.  Bosworth,  10  Humph.  9  ;  Sampson 
V.  Sampson,  4  Serg.  &  R.  333 ;  Bay  v. 
Cook,  31  111.  336  ;  Gordon  v.  Barkelew,  6 
N.  J.  Eq.  94 ;  Astreen  v.  Elanagan,  3  Edw. 
Ch.  279.  Even  though  the  child  be  illegiti- 
mate. Page  V.  Page,  8  N.  H.  187, 202, 203. 
The  rule  laid  down  in  HoUister  v.  Attmore, 
5  Jones  Eq.  373,  and  approved  in  Fellows 
V.  Little,  supra,  is,  that  where  things  given 
to  his  children  by  an  intestate  parent  were 
such  as  were  needed  in  their  starting  in 
life,  and  were  calculated  to  aid  and  ad- 
vance them,  there  being  nothing  to  show 
they  were  not  intended  as  advancements, 
they  should  be  so  construed.  See  Wag- 
ner's Appeal,  38  Penn.  St.  122.  These 
presumptions  may  be  rebutted.  See  Smith 
V.  Smith,  21  Ala.  761 ;  Phillips  v.  Chap- 
pel,  16  Geo.  16  ;  Dillman  v.  Cox,  23  Ind. 
440 ;  Parks  v.  Parks,  supra ;  Woolery  v. 
Woolery,  29  Ind.  249  ;  Bay  i>.  Cook,  supi-a ; 
Brown  v.  Burke,  supra  ;  Jackson  v.  Mats- 
dorf,  11  John.  91  ;  Tremper  v.  Barton,  18 


(b)  Edwards  v.  Preeman,  2  P.  Wm8..440,  441 ;  Phiney  v.  Phiney,  2  Vera.  638. 
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It  is  not  requisite,  to  constitute  an  advancement,  that  the  pro- 
vision should  take  place  in  the  father's  lifetime,  (c)  If  by  deed 
he  settle  an  annuity,  to  commence  after  his  death,  on  one  of  his 
children,  it  is  an  advancement,  (c?)  So  a  portion  secured  to  the 
child,  although  in  future,  is  an  advancement,  (e)  Thus  a  portion 
for  a  daughter,  to  be  raised  out  of  land,  on  her  attaining  the  age  of 
eighteen,  or  the  day  of  her  marriage,  was  held  to  be  an  advance- 
ment to  her  when  she  married,  although  she  was  under  that  age, 
and  unmarried,  at  the  time  of  the  intestate's  death.  (/) 

A  portion,  which  was  at  first  contingent,  shall  clearly  be  con- 
sidered an  advancement,  when  the  contingency  has  happened.  (^) 
And  it  seems  that  a  portion,  even  while  contingent,  being  capable 
of  valuation,  may  be  brought  into  hotchpot ;  (A)  or  the  court  may 
order,  that  in  case  the  contingency  shall  happen,  the  portion  shall 
be  so  distributed  as  to  make  the  rest  of  the  children  equal  with 
the  child  on  whom  it  was  settled,  (i)  But  the  contingency  must 
be  so  limited  as  necessarily  to  arise  within  a  reasonable  time ;  *  as 
in  the  case  stated  above,  where  the  portion  was  secured  to  the 
daughter,  on  her  attaining  the  age  of  eighteen,  or  on  her  mar- 
riage. (A;) 

Where  a  father  makes  a  provisiou  for  a  son  on  his  marriage, 
all  the  limitations  in  such  settlement  to  the  wife  and  children  of 
such  son  must  be  considered  as  part  of  that  advancement ;  and  it 
is  not  the  son's  estate  for  life  only  that  ought  to  be  valued,  and 
brought  into  hotchpot.  (Z) 

Ohio,  418.    As  to  the  admission  of  parol  574;  Ison  w.  Ison,  5  Eich.  Eq.  15;  Law- 
evidence  for  this  purpose,  see  cases  cited  rence  v.  Mitchell,  5  Jones  (Law),  190.] 
'  to  the  point  above.    As  to  the  effect  of  in-        (c)  2  F.  Wms.  445. 
tention  on  the  question  of  advancements,        [d)  2  P.  Wms.  442 ;  Swinb.  pt.  3,  s.  18, 
see,  further,  Meeker  v.  Meeker,  16  Conn.  pi.  25;  [Hooku.  Hook,  13  B.  Mon.  526.] 
383 ;  Johnson  v.  Belden,  20  Conn.  322  ;         (e)   2  P.  Wms.  445. 
Youngblood  v.  Norton,  1  Strobh.  Eq.  122  ;        (/)  Edwards  v.  Freeman,  2  P.  Wms. 
Harris's  Appeal,  2   Grant  Cas.  304;  Law-  435  ;  S.  C.   1  Eq.  Gas.  Abr.  249,  pi.   10; 
son's  Appeal,   23   Penn.   85  ;    M'Gaw  v.  2  Eq.  Gas.  Abr.  446,  pi.  3. 
Blewit,  2  McCord  Gh.  103  ;  Hook  v.  Hook,        {g)  2  P.  Wms.  442. 
13  B.  Mon.  526 ;  Smith  v.  Smith,  21  Ala.         (A)  2  P.  Wms.  442,  449  ;  Toller,  377  ; 
,761 ;  Dillman  o.  Cox,  23  Ind.  440 ;  Mil-  [Knight  v.  Oliver,  12  Grattan,  33.] 
ier's   Appeal,  21  Penn.  St.   337.     As  to        (t)  2  P.  Wms.  446  ;  Toller,  378. 
what  constitutes  an  advancement,  see  Sher-        (k)  2  P.  Wms.  440,  445,  449 ;  Toller, 
wood  V.  Smith,  23  Conn.  516;  Hook  v.  378. 

Hook,  13  B.  Mon.  526;  Weatherhead  v.        (l)  Weyland  v.  Weyland,  2  Atk.  635. 

Field,  26  Vt.  665 ;  Springer's  Appeal,  29  See  Dillon  o.  Coppiu,  4  My.  &  Gr.  647, 

Penn.  St.  208;  Brown  u.  Burke,  22  Geo.  669. 
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With  respect  to  the  sort  of  benefit  which  shall  constitute  such 
advancement,  it  has  been  held,  that  if  a  father  buy  for  a  son 
an  advowson,  or  any  other  ecclesiastical  benefice,  or  if  he  buy  him 
any  office,  civil  or  military,  these  are  to  be  considered  as  ad- 
vancements, either  partial  or  complete,  according  to  the  com- 
parative value  of  the  estate  to  be  distributed,  (m)  And  although 
the  office  be  only  at  will,  as  a  gentleman  pensioner's  place,  (n)  or  a 
commission  in  the  army,  (o)  it  is  to  be  regarded  in  the  same  light. 

An  annuity  is  an  advancement  to  be  brought  into  hotchpot,(p) 
viz,  the  value  at  the  date  of  the  grant ;  or,  if  it  has  ceased,  the 
payments  received,  at  the  option  of  the  child,  (^q) 

In  a  modern  case  a  father  lent  the  sum  of  10,000Z.  to  his  son, 
to  assist  him  in  forming  a  partnership  in  the  business  of  a  sugar 
refiner,  and  took  his  promissory  note  for  the  repaj'^ment  of  that 
sum  on  demand.  It  appeared,  that  it  was  in  consequence  of  the 
urgent  desire  of  the  intestate  that  the  son  engaged  in  the  busi- 
ness ;  and  that  finding  it  was  a  losing  concern  he  became  desirous 
of  retiring  from  it,  but  that  the  father  urged  him  to  continue  it ; 
that  at  the  earnest  entreaty  of  the  intestate,  he,  with  much  reluct- 
ance, *  continued  the  business,  and  sustained  heavy  losses  in  it. 
The  father  on  his  deathbed  caused  the  promissory  note  to  be 
burned,  and  died  intestate.  Sir  John  Leach  M.  R.  held,  that  al- 
though the  circumstances  under  which  the  note  had  been  destroyed 
amounted  to  an  equitable  release  of  the  debt,  yet  that  the  sum 
which  remained  due  upon  it  must  be  considered  an '  advancement 
to  the  son.  (r) 

On  the  other  hand,  small  inconsiderable  sums  of  money  given 

hat  shall    *°  ^  child  by  the  father,  or  mere  trivial  presents  he  may 

not  consti-    make  to  a  child,  as  of  a  gold  watch,  or  wedding  clothes, 

vance-         shall   not   be   deemed   an    advancement ;  (s)    nor   shall 

"*     ■  money  expended  by  the  father  for  the  maintenance  of  a 

(m)  Hender  v.  Rose,  3   P.  "Wms.  317,  254.     As  to  what  constitutes  an  advance 

note  to  Pusey  v.  Desbouverie.  in  money,  within  the  meaning  of  that  ex- 

(n)  Norton  v.  Norton,  3  P.  Wms.  317,  pression,  see  Auster  v.  Powell,  31  Bear, 

note.  583 ;    1   De  G.,  J.   &  Sm.  99 ;  Boyd  v. 

(o)  Kircudbright  «.  Kircudbright,  8  Ves.  Boyd,  L.  K.  4  Eq.  Cas.  305. 

63.  (s)  3  P.  Wms.  317,  note  to   Pusey  v. 

{p)  Swinb.  pt.  3,  s.  18,  pi.  29.  Desbouverie;   Elliott  v.   Collier,   1   Ves. 

(q)  Kircudbright    v.    Kircudbright,   8  sen.  16;  S.  C.  3  Atk.  528;  [Mitchell  v. 

Ves.  51 ;  Boyd  v.  Boyd,  L.  E.  4  Eq.  Cas.  Mitchell,  8  Ala.  414 ;]    nor,  says  Swin- 

305.  burne,  money  in  his  purse  to  spend  among 

(r)  Gilbert  v.  Wetherell,  2  Sim.  &  Stu.  his  equals,  or  buy  him  suits  of  apparel,  or 
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child,  nor  given  to  bind  him  an  apprentice,  nor  laid  out  in  his 
education  at  school,  at  the  university,  or  on  his  travels,  (i) 

It  is  presumed,  indeed,  that  a  distinction  must  be  made  when 
a  considerable  sum  of  money  is  advanced  by  the  father  with  the 
child  as  a  premium  for  instruction,  and  not  merely  as  a  compensa- 
tion for  maintenance,  and  that  the  former  sum  is  in  strictness 
liable  to  be  brought  into  hotchpot,  (u)  In  allusion  to  this  dis- 
tinction, it  is  conceived  that  Lord  Hardwicke  expressed  himself  in 
Morris  v.  Burroughs  :  (x)  "  I  should  think,"  said  his  lordship, 
"that  if  a  father  should  give  money  to  put  a  son  out  apprentice, 
or  advance  him  in  life  by  setting  him  up  in  trade,  &c.  that  would 
have  the  same  effect,"  i.  e.  will  be  a  satisfaction  of  the  custom, 
or  must  be  brought  into  hotchpot,  as  the  case  may  happen  to  be. 

It  has  already  been  stated,  that  a  provision  which  a  father  may 
make  for  his  child  by  will,  in  a  case  where  the  testator  *  dies  in- 
testate as  to  part  of  his  personal  estate,  shall  not  be  brought  into 
hotchpot,  (jy)  Such  a  provision  as  shall  be  construed  an  advance- 
ment must  result  from  a  complete  act  of  the  intestate  in  his  life- 
time, (2)  by  which  he  divested  himself  of  all  property  in  the 
subject ;  though,  as  it  has  just  appeared,  it  is  not  requisite  that 
it  should  take  effect  in  possession  till  after  his  death,  (a)  Still 
less  shall  property  given  or  bequeathed  to  the  child  by  any  other 
person  be  so  denominated ;  (6)  and  least  of  all,  shall  a  fortune 
of  his  own  acquisition,  however  great.  (<?) 

books,  or  armor  for  the  service  of  his  coun-  tit.    Exors.    K. ;    [Cooper   v.   Wray,    3 

try.     Swinb.  pt.  3,  s.  18,  pi.  30 ;  [iNIeadows  Strobh.  Eq.  185  ;  Riddle's  Estatg,  19  Penn. 

u.  Meadows,  11  Ired.  (Law)  148.    A  dis-  St.   431 ;   Miller's  Appeal,  40  Penn.  St. 

tinction  is  made  between  presents  for  the  57.] 


purposes  of  pleasure  or  amusement,  such 
as  a  saddle-horse,  or  a  buggy,  or  the  like, 
and  gifts  for  the  purpose  of  profit,  as  a 
stallion,  to  be  employed  as  a  foal-getter, 
the  latter  class  being  considered  advance- 


u)  2  Rop.  Hush.  &  Wife,  12. 
»  1  Atk.  403. 
'y)  Ante,  1499  ;  14  Ves.  324. 
z)  2  P.  Wms.  440;  Toller,;.380. 
a)  Ante,  1502;  Toller,  380. 


ments,  and  the  former  not.    See  Ison  0.  (b)  Swinb.pt.  3,  s.  18,  pi.  18;  Bac.  Abr. 

Ison,  5  Rich.  Eq.  15  ;  Shiver  v.  Block,  2  tit.  Exors.  K.;  Toller,  380. 

Jon^  (Law),  137;   McCaw  v.  Blewit,  2  (c)  Swinb.  pt.  3,  s.  1 8,  pi.  1 8  ;  Bac.  Abr. 

McCord  Ch.  90.]  tit.  Exors.  K. 


(t)  Swinb.  pt.  3,  s.  18,  pi.  19  ;  Bac  Abr. 
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SECTION  IV. 

The  Rights  of  ike  Next  of  Kin  of  the  Intestate  under  the  Statute 
of  Distributions. 

The  sixth  section  of  the  statute  provides,  that  in  case  there  be 
no  children  or  legal  representatiTCS  of  them,  in  existence,  a  moiety 
of  the  intestate's  estate  shall  be  allotted  to  his  widow,  and  the 
residue  shall  be  distributed  equally  among  his  next  of  kin  in  equal 
degree,  and  their  representatiTes  ;  and  by  the  seventh  section,  in 
case  there  be  neither  wife  nor  children,  then  all  the  estate  shall  be 
distributed  among  the  next  of  kin,  in  equal  degree ;  (c^)  but  the 
same  section  enacts,  that  there  shall  be  no  representatives  ad- 
mitted among  collaterals  after  brothers'  and  sisters'  children,  (c^) 

The  next  of  kin,  referred  to  by  the  statute,  are  to  be  ascertained 
Who  are      by  the  Same  rules  of  consanguinity  as  those  which  deter- 

thenextof       ■'.  ,  .  ,    ,  ,^  "'.,..  .         ,  ,k 

kin:  mine  who  are  entitled  to  letters  of  administration,  (a) 

*  These  rules  have  been  already  considered  in  a  former  part  of 
this  treatise ;  (e)  but  it  may  be  convenient  to  repeat  in  this  place 
some  of  their  results. 

When  a  child  dies  intestate,  without  wife  or  child,  leaving  a 
i  htof  the  f^t'i^r,  the  latter  is  entitled  as  the  next  of  kin,  in  the 
father:  first  degree,  to  the  whole  of  the  personal  estate  of  the 
intestate,  exclusive  of  all  others.  (/) 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a  widow, 
and  a  father,  then  the  personal  estate  shall  go  in  moieties  between 
the  wife  and  father.  (^) 

So  with  respect  to  the  mother  ;  before  the  statute  of  1  Jac.  2, 
right  of  the  c.  17,  if  a  child  had  died  intestate,  without  a  wife,  child, 
mot  er.       ^^  father,  his  mother  was  entitled,  as  his  next  of  kin,  in 

1  Jac.  2,  ^jjg  gpg^.  degree,  to  his  whole  personal  estate.  But  by 
the  broth-  ^^^^.t  Statute,  sect.  7,  it  is  enacted,  "  that  if  after  the 
ters*hdf^"  death  of  a  father,  any  of  his  children  shall  die  intes- 
share-sfith    tate,  withOut  wife  or  children,  in  the  lifetime  of  the 

tha 

mother:       mother,  every  brother  and  sister,  and  the  representatives 

(ci)   [Post,  1510,  note  («!).]  (e)  Ante,  418  et  seq. 

(c^)  [Ante,  1486,  and  cases  in  note  {h'').]  (/)  Blackborough  v.  Davis,  1  P.  Wms. 

(d)  Lloyd  0.  Tench,  2  Ves.  sen.  214;  51 ;  ante,  423. 

2  Bl.  Com.  515;  Toller,  381 ;  4  Burn  E.  (g)  Keilway  v.  Keilway,  Gilb.  Eq.  Cas. 
L.  280,  8th  ed.  190,  per  curiam. 
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of  them,  shall  have  an  equal  share  with  her."  The  principle  of 
this  provision  is,  that  otherwise  the  mother  might  marry,  and 
transfer  all  to  another  husband.  Qi) 

This  statute,  as  well  as  the  statute  of  distributions,  was  de- 
scribed by  Lord  Hardwicke  as  very  incorrectly  penned  ;  (i)  and 
several  questions  have  arisen  upon  the  construction  of  this  sec- 
tion of  it.  In  Keilway  v.  Keilway,  (Jc)  the  intestate  left  they  shall 
no  child,  but  a  wife,  a  mother,  three  brothers  and  sisters,  the  moth- 
and  two  nieces,  the  children  of  a  deceased  brother.  It  though  the 
was  insisted,  on  the  part  of  the  mother,  that  the  case  widow: 
was  not  within  the  statute  of  1  Jac.  2,  c.  17,  s.  7,  because  here  the 
intestate  left  a  wife  ;  whereas  the  statute  was  only  meant  to  oper- 
ate where  the  mother,  before  the  making  of  it,  would  *  have  gone 
off  with  the  whole  personal  estate,  and  it  was  urged,  on  her  behalf, 
that  the  words  of  the  statute  "  without  wife  or  children,"  must 
be  understood  "  without  wife  and  children  ;  "  for  it  could  not  pos- 
sibly be  intended  in  the  disjunctive,  i.  e.  that  in  either  case  the 
brothers  and  sisters  should  share  with  their  mother,  inasmuch  as 
if,  after  the  death  of  the  father,  the  child  should  die  without  wife, 
but  leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters.  But  Lord  Chan- 
cellor King  decreed  that  the  wife  of  the  intestate  should  have  one 
moiety,  and  his  mother  should  come  in  for  no  more  than  her  share 
of  the  other  moiety  with  the  intestate's  brothers  and  sisters,  and 
the  two  nieces,  the  representatives  of  the  deceased  brother.  And 
his  lordship  laid  down,  that  the  intention  of  the  statute  was,  in 
prejudice  of  the  mother,  that  in  every  case  where,  before  the  stat- 
ute, she  would  have  had  the  whole,  the  deceased  child's  brothers 
and  sisters  should  come  in  equally  with  the  mother  as  to  the 
whole ;  and  where,  before  the  statute,  the  mother  would  have  been 
entitled  to  the  half,  the  deceased  child's  brothers  and  sisters 
should  now  come  in  for  a  share  of  that  moiety. 

(h)  Blackborough  v.  Davis,  1  P.  Vms.  father  nor  mother,  then  the  estate  goes  to 

49,  by  Lord  Holt.     [Under  the  recent  act  his  or  her  brothers  and  sisters,  and  to  the 

of  Massachusetts,  changing  the  law  as  issue  of  any  deceased  brother  or  sister  by 

heretofore  existing,  if  the  intestate  leaves  right  of  representation.     St.  1876,  c.  220, 

no  issue,  his  or  her  father  and  mother  are  §  1,  pts.  2,  3,  4,  5.] 
entitled  in  equal  shares ;  if  no  issue  nor        («)  Stanley  v.  Stanley,  1  Atk.  457. 
mother,  then  the  intestate's  father  takes        (i)  2  P.  Wms.  344;  S.  C.  Gilb.  Eq. 

the  estate  ;  if  no  issue  nor  father,  then  the  Cas.  189 ;  2  Stra.  710  ;  2  Eq.  Cas.  Abr. 

intestate's  mother  becomes  entitled  to  it ;  441,  442. 
if  the  intestate  leaves  no  issue  and  no 
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In  Stanley  v.  Stanley,  (Z)  the  intestate  left  a  wife,  a  mother, 
though  and  several  nephews  and  nieces,  the  children  of  a  de- 
broth^r^  "f"  ceased  brother.  Besides  raising  the  objections  taken  in 
the  intes-  tj^e  above  case  of  Keilway  v.  Keilway,  it  was  insis|ed,  on 
yet  if  there  the  part  of  the  mother,  that  the  words  of  the  statute  of 
ews,  &c.  James  are  in  the  conjunctive,  "  every  brother  and  sister 
share Vuh  «'*'^  ^^^  representatives  of  them,"  and  therefore  that  the 
grand-  statute  cannot  operate  in  a  case  where  there  is  no  brother 
mother:  gf  sister  of  the  intestate  living.  But  Lord  Hardwicke 
C.  held  the  contrary ;  and  after  recognizing  Keilway  v.  Keilway, 
as  far  as  it  applied,  decreed  that  the  personal  estate  should  be 
divided  into  four  equal  parts,  two  fourth  parts  to  be  allotted  to 
the  widow,  one  fourth  part  to  the  mother,  and  the  remaining 
fourth  to  be  equally  divided  among  the  nephews  and  *  nieces. 
And  his  lordship  said  that  the  word  and  in  the  statute,  imme- 
diately preceding  the  words  the  representatives,  must  be.  construed 
in  the  disjunctive. 

In  the  last  case  a  further  objection  was  raised,  that  if  it  should 
be  held  that  the  nephews  and  nieces  were  entitled  by 

the  repre-  .  .         .    ,      ,  .    ,  i       c  nr  i 

sentatives  representation,  it  might  be  carried  to  the  fourth  or  fifth 

brothers  generation,  which  would  create  great  confusion  and  frac- 

of  ttTfn"  tions ;  for  there  was  nothing  to  restrain  it  in  this  act,  as 

testate  there  was  in  the  statute  of   distributions.      But  Lord 

shall  not 

share  with    Hardwicke  said  that  the  proviso  in  the  statute  of  James 

his  mother,  ,  i./^ii  i-i 

beyond  the  was  to  be  incorporated  into  the  statute  or  Charles,  which 
and  sisters'  expressly  says  that  representation  shall  not  be  carried 
children:  beyond  brothers'  and  sisters'  children ;  agreeably  to  the 
rule  that  statutes  made  in  pari  materid  shall  be  construed  into 
one  another. 

In  Jessopp  V.  Watson,  (m)  a  widow,  having  an  only  daughter 
brothers  ^y  ^^^  deceased  husband,  married  a  second  husband,  and 
*?fh*'h^if  ^^^  ^^°  ®°^^  ^y  ''^^  latter  marriage.  Afterwards  her 
blood  shall  daughter  by  the  former  marriage  died  intestate,  without 
theirj  ever  having  married.     And  the  question  was,  whether 

""'  ^'^'  her  mother  was  entitled  exclusively  to  her  daughter's 
personal  estate,  or  whether  the  brothers  of  the  half  blood,  her  chil- 
dren by  the  second  marriage,  were  entitled  to  share  with  her. 
And  Sir  John  Leach  M.  R.  held,  that  by  force  of  the  statute  of 

{I)  1  Atk.  455.  (m)  1  My.  &  K.  665. 
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James,  the  brothers  were  entitled  to  an  equal  share  with  their 
mother,  (w) 

If  the  intestate  left  neither  wife,  nor  child,  nor  father,  and  there 
be  nether  brother  or  sister,  nor  nephew  or  niece,  *  the   in  what 
case  is  without  the  statute,  and  the  whole  of  such  intes-   Mother'' 
tate's  effects  shall  devolve,  as  before  the  statute,  to  his   ^'^»"  \'^^^ 

the  whole. 

mother,  (o) 

It  is  clear  that  the  mother-in-law  or  step-mother  of  an  intestate, 
not  being  of  his  blood,  can  claim  nothing  under  the  stat-   Of  *e 

Y      .         .  °  mother-in 

ute  of  distributions,  (p")  law. 

If  the  intestate  left  neither  children  nor  parents,  but  his  nearest 

surviving  relations  be  brothers  and  sisters,  and  a  grand- 

P     ,  11  1  .  1  ,,  ?       1        Right  of 

father  or  grandmother,  then,  smce  they  are  all  in  the   brothers 

second  degree  of  kindred,  in  strictness  they  ought  all  to   ters : 
share  the  personal  estate  of  the  intestate  equally  under   preferred 
the  statute,  (pi)     But  in  the  year  1686,  in  the  case  of  f^^^^°%^ 
Lord  Winchelsea  v.  Norcliff,  (q')  Lord  Chancellor  Jef- 
freys decided   that  a   grandmother  should   have   no    share  with 
brothers  and  sisters  of  the  intestate.     And  it  was  again  decided, 
in  1708,  by  the  barons  of  the  exchequer,  in  the  case  of  Pool  v. 
Wishaw,  (r)  by  the  unanimous  opinion  of  the  court,  after  hearing 
civilians,  that  a  grandmother  had  no  right  to  share  in  distribution 
with  a  brother.     This  decision  was  followed  by  a  similar  one,  as 
to  a  grandmother,  in  the  case  of  Norbury  v.  Richards,  before  For- 
tesque  M.  R.  (s)     And  the  same  point  was  afterwards  determined 
by  Lord  Hardwicke,  in  Evelyn  v.  Evelyn,  (i)  on  the  authority  of 
the  two  preceding  cases,  as  well  as  the  prevailing  usage  since  the 
statute  of  distributions.     And  his  lordship  observed,  that  if  it  was 
res  Integra,  he  should  think  there  was  j  ust  ground  to  prefer  the 
(n)  The  same  point  appears   to   have    decision  in  that  case  was,  consequently,  an 
been   determined  by  Lord  Hardwicke  in    express  decision  in  point. 
Bnmet  v.  Mann,  1    Ves.  sen.   156,  post,        (o)  Jackson    u.    Prudehome,    MS.    11 
1511,  though  it  is   inaccurately  stated  by    Viner  Abr.  196,  tit.  Exors.  Z.  12. 
Vesey,  that  the  claim  of  the  posthumous        (p)  Rutland  v.   Eutland,  2  P.  Wms. 
brother  of  the  half  blood  was  there  made    216. 

under  the  statute   of  distributions ;   hut  in         (p^)  [See  ante,  1506,  note  (A).] 
Jessopp  V.  "Watson,  Mr.  Seaton,  who  was         (?)  2  Preem.  95 ;  S.  C.  1  Vern.  403  ;  2 
of  counsel  in  the  cause,  stated  that  he  had     Chanc.  Rep.  374,  376. 
examined  the  case  of  Burnet  v.  Mann,  in  (r)   Cited  per  curiam  in  Evelyn  v.  Eve- 

the  registrar's  book,'  from   which  it    ap-     lyn,  3  Atk.  763  ;  S.  C.  Ambl.  192,  and  in 
peared  that  the  claim  was  made  under  the     Thomas  v.  Kettericke,  1  "Ves.  sen.  333. 
statute  1  Jac.  2,  c.  17,  s.  7  ;  and  that  the        (s)  Cited  in  3  Atk.  763  ;  Ambl.  192. 

(t)  3  Atk.  762;  S.  C.  Ambl.  191. 
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brother.  That  the  words  of  the  statute  must  be  taken  together, 
amongst  the  next  of  kin,  '■'■pro  suo  cuique  jure,"  according  to  the 
laws  in  such  cases ;  and  that  if,  by  settled  determinations,  an 
equality  or  preference  had  been  given,  it  *  was  confirmed  by  the 
statute.  And  by  our  law  it  had  been  established,  previously  to 
the  statute,  that  between  brother  and  brother  there  was  only  one 
degree,  (m)  That,  besides,  it  would  be  a  great  inconvenience  to 
carry  the  portions  of  children  to  a  grandfather,  who  must  be  sup- 
posed to  have  been  provided  for,  and  may  very  probably  be  in  a 
dying  condition,  and  not  want  it ;  and  it  would  be  contrary  to  the 
very  nature  of  provisions  among  children,  as  every  child  may  very 
properly  be  said  to  have  a  spes  accrescendi.  (vP) 

Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than  a 
Grand-  grandfather  or  grandmother  and  uncles  or  aunts,  the 
ferredto^'  gi'^-i^^fa'ther  or  grandmother,  being  in  the  second  degree, 
uncle:  will  be  entitled  to  the  whole  personal  estate,  exclusive 

of  the  uncles  or  aunts,  who  are  only  in  the  third  degree,  (x) 
grea^  Hence,  also,  great-grandfathers  or  great-grandmothers, 

ther  shall  being  in  the  third  degree,  are  entitled  to  a  distributive 
uncle:         share  with  uncles  and  aunts,  (y) 

Where  the  intestate  leaves  a  grandfather  by  the  father's  side, 
grandfar  and  a  grandmother  by  the  mother's  side,  his  next  of  kin, 
mother's  they  shall  take  in  equal  moieties,  as  being  in  equal  de- 
side.  gree  ;  for  here  dignity  of  blood  is  not  material,  (s) 

(«)  See  Collingwood  v.  Pace,  1  Ventr.  estate  then  goes  to  the  next  of  kin  in . 

424,  by  Hale  C.  B. ;  Blackborough  v.  Da-  equal  degree  ;  except  that  when  there  are 

vis,  1  P.  Wms.  50;  Buissieres  v.  Albert,  2  two  or  more  collateral  kindred  in  equal 

Cas.  temp.  Lee,  53,  by  Sir  George  Lee.  degree,  but  claiming  through  different  an- 

It  is  enough  at  law  to  say,  frater  et  hceres,  cestors,  those  who  claim  through  the  near- 

or,  soror  et  hceres.    1  Salk.  38.     See  stat.  est  ancestor  shall  be  preferred  to  those 

3  &4  W.  4,  u.  106,  !s.  5.  claiming  through  an  ancestor  more  remote. 

(ui)   [Under  the  statute   of  Massaehu-  St.  1876,  c.  220,  §  1,  pt.  6.] 
setts,  if  the  intestate  leaves  no  issue,  and        (x)  Mentney    v.  Petty,    Prec.    Chanc. 

no  father,  mother,  brother,  nor  sister,  the  593  ;  Blackborough  u.  Davis,  1  P.  Wms. 

(y)  Lloyd  V.  Tench,  2  Ves.  sen.  215 ;  grandfather  and  grandmother,  as  next  of 

ante,  423.  kin,  each  of  them  is  entitled  to  a  dis- 

(2)  Moor  V.  Barham,  cited  in  Blackbor-  tributive  share  of  the  intestate's  personal 

ough  V.  Davis,  1  P.  Wms.  53.     [And  so  it  estate.    Kuapp  v.  Windsor,  6  Cnsh.  156 ; 

was  held  that,  where  the  intestate  leaves  a  Gillespie  v.  Foy,  5  Ired.  Eq.  280.] 
paternal  grandmother,  and    a   maternal 
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Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the  third 
degree,'  are  all  equally  entitled,  (a)  Hence,  where  the  unclesand 
intestate  left  two  aunts,  and  a  nephew  and  niece,  chil-  nephews. 
dren  *  of  a  deceased  brother.  Lord  Hardwicke  ordered  the  surplus 
to  be  divided  into  four  parts  equally  among  them,  holding  that  as 
they  were  all  in  equal  degree,  the  children  were  to  take  in  their 
own  right,  and  not  by  representation ;  but  that  if  their  father  had 
been  living  he  would  have  been  entitled  to  the  whole.  (J) 

Brothers  and  sisters  of  the  half  blood  are  entitled  to  an  equal 
share  of  the  intestate's  estate  with  the  brothers  and  sis- 
ters of  the  whole  blood,  although  there  are  some  prece- 
dents of  judgments  given,  since  the  statute,  allowing  the  half 
blood  to  have  but  a  half  share,  (c)  However,  since  the  decision 
of  the  house  of  lords,  in  the  case  of  Watts  v.  Crooke,  (cZ)  affirm- 
ing, on  appeal,  a  decree  in  chancery,  the  law  has  been  settled  in 
favor  of  the  full  title  of  the  half  blood,  (e)  And  this  shall  ex- 
tend to  a  posthumous  brother  of  the  half  blood.    In  Bur- 

y  _      posthumous. 

net  V.  Mann,  (/)  Lord  Hardwicke  said  he  could  not  dis- 


Half  blood: 


41  ;  S.  C.  I  Ld.  Eaym.  684 ;  Com.  Rep. 
96;  Holt,  43;  1  Salk.  38;  12  Mod.  615; 
Woodroff  V.  Wickworth,  Free.  Chanc. 
527;  [Bogert  w.  Furman,  10  Paige,  496. 
Under  the  Rhode  Island  statute  of  de- 
scents, the  maternal  grandfather  of  the  in- 
testate takes  an  estate,  which  descended  to 
the  intestate  from  her  mother,  to  the  ex- 
clusion of  uncles  and  aunts  of  the  intes- 
tate, who  were  brothers  and  sisters  of  her 
mother.  Cole  v.  Batley,  2  Curtis  C.  C. 
562.] 

(a)  Buissieres  v.  Albert,  2  Cas.  temp. 
Lee,  51. 

(6)  Durant  v.  Frestwood,  1  Atk.  454 ; 
S.  F.  Lloyd  0.  Tench,  2  Ves.  sen.  213 ; 
Buissieres  v.  Albert,  2  Cas.  temp.  Lee,  51. 
[It  has  been  decided  that,  if  the  intestate 
leaves  no  wife  nor  child,  brother  nor  sister, 
but  Ms  next  of  kin  are  an  uncle  by  his 
mother's  side  and  a  son  of  a  deceased 
aunt,  the  uncle  takes  the  whole,  and  the 
representation  is  not  carried  down  to  the 
representatives  of  the  aunt.  2  Kent,  425 ; 
Barker  v.  Nims,  2  N.  H.  460 ;  Porter  v. 
Askew,  11  Gill  &  J.  346 ;  Bowers  v.  Lit- 
tlewood,  1  P.  Wms.  593.] 


(c)  Show.  P.  C.  108.  [In  Massachu- 
setts the  degrees  of  kindred  are  to  be  com- 
puted according  to  the  rules  of  the  civil 
law ;  and  the  kindred  of  the  half  blood 
shall  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree.  Genl. 
Sts.  c.  91,  §  5.  So  in  New  York  the  de- 
grees of  kindred  are  reckoned  by  the  rule 
of  the  civil  law.  Sweezey  v.  Willis,  1 
Bradf.  Sur.  495.  As  to  kindred  of  the 
half  blood,  see,  further,  Prescott  v.  Carr, 
29  Maine,  453 ;  Brown  u.  Brown,  1  Chip. 
360 ;  Hatch  u.  Hatch,  21  Vt.  450 ;  See- 
kamp  V.  Hammer,  2  Harr.  &  G.  9;  2 
Kent,  428,  and  note  (a);  Kelly  u.  Mc- 
Guire,  15  Ark.  555  ;  Scull  v.  Vaugine,  15 
Ark.  695  ;  Hallett  v.  Hare,  5  Paige,  315; 
Preston  v.  Hoskins,  2  Yeates,  545;  Ed- 
wards V.  Bucksdale,  2  Hill  Ch.  416  ;  S. 
C.  Kiley  Ch.  16;  City  Council  v.  Hager- 
meyer,  Riley  Ch.  117.] 

(d)  Show.  P.  C.  108. 

(e)  See  ante,  422. 

(/)  1  Ves.  sen.  156.  See,  anfe,  1508, 
note  (n).\ 
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tinguish  this  from  the  case  of  a  brother  in  ventre  sa  mere  of  the 
whole  blood,  who  was  clearly  entitled,  (j)  If,  indeed,  it  were  to 
go  to  the  children  born  at  any  distance  of  time,  so  as  to  cause  an 
inconvenience  by  suspending  the  distribution,  or  to  cause  a  taking 
back  again,  it  might  be  an  objection.  But  that  cannot  happen, 
because  the  child  must  be  in  rerum  naturd  at  the  death  of  the 
intestate  brother,  whose  estate  is  in  question ;  so  that,  at  the 
utmost,  it  cannot  be  carried  beyond  the  year  in  which  a  distribu- 
tion is  to  be  made. 

Affinity  or  relationship  by  marriage,  except  in  the  instance  of 
Relatives  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his 
mge  Mt  property  under  the  statute.  Therefore,  if  the  intestate 
entitled.  J^ad  a  son  and  daughter,  and  they  both  die,  the  former 
leaving  *  a  wife,  and  the  latter  a  husband ;  upon  the  intestate's 
death  afterwards,  such  husband  and  wife  have  neither  of  them 
any  claim  on  the  estate.  Qi) 

The  seventh  section  of  the  statute  of  distributions  provides  that 
Eepresen-  there  shall  be  no  representations  admitted  among  coUat- 
amongcol-  ^rals  after  brothers'  and  sisters'  children.  This  provision 
laterals.  must  be  construed  to  mean  brothers  and  sisters  of  the  in- 
testate, and  not  as  admitting  representation,  when  the  distribu- 
tion happens  to  fall  among  brothers  and  sisters,  who  are  remotely 
related  to  the  intestate  ;  for  the  intestate  is  the  subject  of  the  act ; 
it  is  his  estate,  his  wife,  his  children,  and  for  the  same  reason  his 
brothers'  and  sisters'  children ;  for  he  is  equally  correlative  to 
all.  (i)  Therefore,  if  the  intestate  should  leave  an  uncle,  and  the 
son  of  another  uncle  deceased,  the  latter  shall  have  no  distribu- 
tive share.  (¥)  So  if  the  next  of  kin  of  the  intestate  should  be 
nephews  and  nieces,  a  child  of  a  deceased  nephew  or  niece  will 
not  be  admitted  to  share  in  the  distribution.  Again,  it  has  been, 
held,  that  if  the  brother  of  the  intestate  left  a  grandson,  and  a 

{g)    See    Wallis   v.   Hodson,  Barnard.  Vern.  233  ;  S.  C.  Free.  Chanc.  28;  Pett  u. 

Chanc.  Cas.  272.  Pett,  1  Salk.  250 ;  S.  C.  1  Ld.  Raym.  571 ; 

(A)    Toller,  386.     [Husband   and  wife  Com.  Rep.  87  ;  IP.  Wms.  25  ;  Bowers  v. 

are  not  "  next  of  kin  "   to  each  other.  Littlewood,  1  P.  Wms.  595. 

.47iie,  1119,  and  cases  in  note  (4).]  (k)  Beeton  v.  Darkin,  2  Vern.   168; 

(i)  Carter  v.   Crawley,   Sir  T.  Raym.  Bowers  v.  Littlewood,  I   P.  Wms.  595 ; 

496  ;  S.  C.  1  Freem.  .296,  297,  298  ;  Caldi-  [Parker  v.  Nims,  2  N.  H.  460 ;  Porter  v. 

cot  V.  Smith,  2   Show.  286;   Beeton  v.  Askew,   11    Gill  &  J.  346;   ante,   1511, 

Darkin,  2  Vern.  168;  Maw  v.  Harding,  2  note  (6).] 
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sister  left  a  child,  the  grandson  shall  not  have  distribution  with 
the  son  or  daughter  of  the  sister.  (I)  Thus,  although,  as  it 
has  already  appeared,  lineal  representatives  ad  infinitum,  shall 
share  in  the  distribution  of  an  intestate's  personal  estate,  yet 
among  collaterals,  except  only  in  the  instance  of  the  intestate's 
brothers'  and  sisters'  children,  proximity  of  blood  shall  alone  give 
a  title  to  it.  (m') 

If  the  intestate's  brothers  and  sisters  were,  at  the  time  of  his 
decease,  all  dead,  and  having  left  children,  such  children   When 


^  shall  all  take  per  capita,  (n)  Therefore,  if  an  intes-  anSers- 
tate  leave  a  deceased  brother's  only  son,  and  ten  children  take^'™ 
of  a  deceased  sister,  the  ten  children  of  the  deceased  sis-  capita. 
ter  shall  take  ten  parts  in  eleven  with  the  son  of  the  deceased 
brother,  (o)  But  in  the  event  of  some  of  the  intestate's  brothers 
and  sisters  being  alive  and  some  dead,  and  such  as  are  dead  hav- 
ing left  children,  such  children  take  per  stirpes,  by  way  of  repre- 
sentation. (^)  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will  take  one 
moiety  of  the  personal  estate,  and  their  uncle  the  other,  (g) 


(Z)  PettK.Pett,  1  Salk.  250;  S.  C.  1  Ld. 
Eaym.  571 ;  1  P.  Wma.  25 ;  Com.  Eep. 
87  ;  [S.  P.  Duvall  u.  Harwood,  1  Harr.  & 
G.  474.] 

(ffl)  Toller,  384. 

(n)  Walsh  v.  Walsh,  Pree.  Chanc.  54; 
Lloyd  V.  Tench,  2  Ves.  sen.  215 ;  Janson 
V.  Bury,  Bunb.  157  ;  Buissieres  v.  Albert, 
2  Cas.  temp.  Lee,  51  ;  [2  Kent,  425.] 

(o)  Bowers  v.  Littlewood,  1  P.  Wms. 
595;  Janson  v.  Bury,  Bunb.  157. 

(p)  Lloyd  V.  Tench,  2  Ves.  sen.  215; 
Buissieres  v.  Albert,  2  Cas.  temp.  Lee,  51. 
(y)  So  in  the  case  of  a  bequest  it  has 
been  held,  that  if  a  testator  directs  his 
executors  to  pay  and  divide  the  residue  of 
his  personal  estate  "  unto  and  amongst 
my  own  next  of  kin  under  the  statute 
of  distributions,"  brothers  and  deceased 
brother's  children  take  by  stirpes.  Lewis 
v.  Morris,  19  Beav.  34.  See,  also,  Matti- 
son  V.  Tanfield,  3  Beav.  131  ;  Martin  u. 
Glover,  1  Coll.  269.  So  where  there  was 
a  gift  "  to  and  amongst  the  next  legal 
representatives  of  A.  and  B.,  share  and 
share  alike  ; "  their  next  of  kin,  accord- 


ing to  the  statute,  were  held  entitled  per 
stirpes.  Booth  v.  Vicars,  1  Coll.  6 ;  ante, 
1138.  (But  see  Richardson  v.  Richardson, 
14  Sim.  526.)  Smith  v.  Palmer,  7  Hare, 
225.  And  it  has  been  thought  that  the 
same  distinction,  as  to  taking  per  capita 
or  per  stirpes,  will  prevail,  when  a  bequest 
is  made  to  "relations,"  or  "family," 
without  mentioning  the  proportions  in 
which  the  fund  is  to  be  divided ;  in  which 
case  it  has  been  said  the  statute  of  dis- 
tributions will  regulate  the  manner  as 
well  as  the  number  in  which  the  legatees, 
i.  e.  the  next  of  kin,  are  to  take.  But 
this  has  been  denied  of  late.  ( See  ante, 
1116,  note  (g).)  And  at  all  events,  such 
a  mode  of  division  will  not  be  adopted, 
when  a  contrary  intention  of  the  testator 
is  apparent,  as  where  the  bequest  is  to  re- 
lations to  be  equally  divided  amongst  them  ; 
for  there  the  division  shall  be  per  capita, 
although  the  state  of  the  family  is  such  as 
would  require  a  distribution  per  stirpes, 
under  the  statute.  Thomas  v.  Hole,  Cas. 
temp.  Talb.  251 ;  Heron  v.  Stokes,  2  Dr. 
&  W.  89 ;  [Bunner  v.  Storm,  1  Sandf.  Ch. 
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*If  a  bastard,  or  any  other  person  having  no  kindred,  die  in- 


357;  Lee  v.  Lee,  39  Barb.  172;  Hill  v. 
Spruill,  4  Ired.  Eq.  244  ;  Cheeyes  v.  Bell, 
1  Jones  Eq.  234  ;  Patterson  v.  McMasters, 
3  Jones  Eq.  208 ;  Ballard  v.  Conners,  10 
Bich,  Eq.  389.]  So  if  there  be  a  bequest 
of  a  fund  to  be  equally  divided  amongst 
the  testator's  next  of  kin,  both  maternal 
and  parental,  it  is  divisible  between  the 
two  classes  per  capita  and  not  per  stirpes. 
Dugdale  v.  Dugdale,  11  Beav.  402 ;  [ShuU 
V.  Johnson,  2  Jones  Eq.  202.]  Again,  if 
there  is  a  bequest  to  "A.  and  to  the  chil- 
dren of  B.  to  be  equally  divided,"  they 
take  per  capita.  Dowding  v.  Smith,  3 
Bear.  541.  See,  also,  Butler  v.  Stratton, 
3  Bro.  C.  C.  367  ;  Lenden  v.  Blackmore, 
10  Sim.  626  ;  Rickabe  v.  Garwood,  8  Beav. 
579 ;  Baker  v.  Baker,  6  Hare,  269 ;  Patti- 
son  V.  Pattison,  1 9  Beav.  638  ;  Tyndale  v. 
Wilkinson,  28  Beav.  74 ;  Armitage  v.  Wil- 
liams, 23  Beav.  346 ;  In  re  Davies's  Will, 
29  Beav.  93  ;  Book  v.  Att.  Gen.  31  Beav. 
313  ;  Eobinson  v.  Shepherd,  32  Beav.  665 ; 
Gibson  v.  Eisher,  L.  E.  5  Eq.  Cas.  51. 
[The  general  rule  is  that  under  a  devise  or 
bequest  to  one,  and  the  children  of  an- 
other, prima  facie,  the  persons  all  take  per 
capita,  and  not  per  stirpes.  Macknet  v. 
Macknet,  9  C.  E.  Green,  293,  294  ;  Eisher 
V.  Skillman,  3  C.  E.  Green,  229,  231,  232 ; 
Lee  V.  Lee,  16  Abb.  Pr.  127 ;  S.  C.  39 
Barb.  172;  Smith  v.  Ashurst,  34  Ala. 
208.  Under  a  residuary  devise  to  the  tes- 
tatrix's cousins  and  the  children  of  her 
mother's  cousins,  to  be  equally  divided 
among  or  between  them,  the  devisees  take 
per  capita  unless  something  in  the  will 
indicates  a  diflferent  intention  on  the  part 
of  the  testatrix.  Farmer  v.  Kimball,  46 
N.  H.  435,  439,  440,  and  numerous  cases 
cited  by  Mr.  Justice  Bartlett;  Kean  v. 
Eoe,  2  Harr.  103 ;  Ex  parte  Leith,  1  Hill 
Ch.  153  ;  Henderson  v.  Womack,  6  Ired. 
Eq.  441  ;  ShuU  v.  Johnson,  2  Jones  Eq. 
202;  Howard  v.  Howard,  30  Ala.  891; 
Smith  V.  Ashurst,  34  Ala.  208;  McMas- 
ter  V.  McMaster,  10  Grattan,  275 ;  Nich- 
ols V.  Denney,  37  Miss.  59 ;  Alder  v. 
Beall,  11  Gill  &  J.  123;  Eissel's  Appeal, 
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27  Penn.  St.  55 ;  Dupont  v.  Hutchinson, 
10  Rich.  Eq.  389  ;  Hackney  v.  Griffin,  6 
Jones  Eq.  384 ;  Freeman  v.  Knight,  2 
Ired.  Eq.  75;  Scudder  u.  Vanarsdale,  2 
Beasley  (N.  J.),  113.  And  so,  generally, 
the  words  "  equally  to  be  divided,"  when 
used  in  a  will,  mean  a  division  per  capita 
and  not  per  stirpes,  whether  the  devisees 
be  children  and  grandchildren,  brothers  or 
sisters,  and  nieces,  or  strangers  in  blood 
to  the  testator.  Bender's  Appeal,  3  Grant 
(Penn.)  Cas.  210;  Messenger  v.  Hunt,  9 
Rich.  Eq.  459 ;  Lane  v.  Lane,  1  Wins. 
(N.  Car. )  Eq.  84.]  But  these  and  similar 
words  may  be  controlled  by  the  context. 
Brett  V.  Horton,  4  Beav.  239 ;  [Farmer 
i;.  Kimball,  46  N.  H.  435,  439,  and  cases 
cited  by  the  court.]  So  where  a  fund  is 
directed  to  be  paid  on  a  particular  event, 
in  such  cases  as  the  following,  namely, 
where  a  fund  is  to  be  divided  "  between 
the  families  of  ray  brother  L.  and  my 
sister  E.,"  —  where  one  fourth  of  a  res- 
idue is  to  be  paid  to  the  younger  chil- 
dren of  N.,  and  one  other  fourth  paid 
to  or  amongst  the  younger  children  of 
S.  —  where  a  legacy  is  to  be  paid  be- 
tween and  amongst  the  children  of  P. 
and  the  children  of  E.,  —  in  these,  and 
similar  instances,  it  has  been  held  that  the 
distribution  is  to  be  per  capita,  and  not 
per  stirpes.  1 6  Beav.  433,  by  Romilly  M. 
E.  citing  Barnes  v.  Patch,  8  Ves.  604; 
Lincoln  v.  Pelham,  10  Ves.  166 ;  Rickabe 
V.  Garwood,  ubi  supra ;  Malcolm  v.  Mar- 
tin, 3  Bro.  C.  C.  50  ;  Pearce  v.  Edmeades, 
3  Y.  &  Coll.  246.  Again,  if  a  bequest  is 
made  to  "  issue "  as  purchasers,  or  to 
"  descendants,"  all  those  who  answer  the 
description  will  take  per  capita.  Daven- 
port V.  Hanbury,  3  Ves.  257 ;  Leigh  v. 
Norbury,  13  Ves.  340  ;  Head  v.  Randall, 
2  Y.  &  Coll.  C.  C.  231 ;  Evans  v.  Jones, 
2  Coll.  216;  ante,  1113.  But  in  this 
case,  also,  they  will  take  per  stirpes,  if 
the  testator's  intention  to  that  effect  ap- 
pears from  other  expressions  in  the 
will.  Eowland  v.  Gorsuch,  2  Cox,  187. 
A  distinction  has  been  taken  between  a 
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testate,  without  wife  or  child,  his  effects,  subject  to  his  debts,  be- 
long to  the  king,  as  ultimus  hceres  ;  (r)  not  in  a  *  fiduciary   An  intes- 
character,  but  beneficially ;  (s)  who,  with  the  exception   Jarifor" 
of  a  small  part,  usually  grants  them  by  letters  patent  or  P^fu°"t 
otherwise ;  and  then  such  grantee  seems  of  course  en-  i"°- 
titled  to  the  administration,  and  consequently  to  the  sole  enjoy- 
ment of  the  property,  (t) 


gift  to  several,  with  remainder  to  their 
children,  and  a  gift  to  several,  with  a  sub- 
stitutionary gift  to  their  children.  Where 
there  was  a  bequest  of  a  fund  to  be  equally 
divided  between  A.  and  wife  and  B.  and 
wife  for  their  lives,  after  which,  to  be 
equally  divided  between  the  children  of  A. 
and  B.,  it  was  held  that  the  children  all 
took  per  capita.  Abrey  v.  Newman,  16 
Beav.  431  ;  [Bartlett  J.  in  Farmer  v.  Kim- 
ball, 46  N.  H.  439 ;  Loring  v.  Coolidge,  99 
Mass.  191,  192.]  But  where  there  was  a 
bequest  to  A.  for  life,  after  which  "equally 
amongst  her  sisters  or  their  children  liv- 
ing at  her  decease,"  it  was  held,  that  such 
of  the  children  as  were  entitled  took  per 
stirpes.  Congreve  v.  Palmer,  16  Beav. 
435.  See,  also,  Flinn  ■;.  Jenkins,  1  Coll. 
365 ;  Arrow  v.  Hellish,  1  De  G.  &  Sm.  355 ; 
Shand  v.  Kidd,  19  Beav.  310;  Begley  v. 
Cook,  3  Drew.  662 ;  [Davis  v.  Bennett,  4 
De  G.,  F.  &  J.  327  ;  Wills  v.  Wills,  L.  R. 
20  Eq.  Cas.  342,  344,  345.] 

(r)  Megit  v.  Johnson,  Dougl.  548,  by 
Lord  Mansfield ;  Taylor  v.  Haygarth,  14 
Sim.  8.  See  Cave  v.  Roberts,  ante,  1490  ; 
[Cooley  V.  Dewey,  4  Pick.  93 ;  2  Kent, 
212,  214.  It  is  provided,  by  statute  in 
Massachusetts,  that  an  illegitimate  child 
shall  be  heir  of  his  mother  and  any  ma- 
ternal ancestor,  and  the  lawful  issue  of  an 
illegitimate  person  shall  represent  such 
peraon  and  take  by  descent  any  estate 
which  the  parent  would  have  taken  if 
living.  Genl.  Sts.  Mass.  c  91,  §  2.  See 
Earle  o.  Dawes,  3  Md.  Ch.  230;  Wag- 
goner V.  Miller,  4  Ired.  (Law)  480.  In 
Pratt   o.  Atwood,   108  Mass.  40,  it  was 


held  that  "  maternal  ancestors  "  is  to  be 
limited  to  progenitors,  or  ancestors  in 
the  direct  ascending  line;  and  that  a  bas- 
tard and  his  issue  cannot  take  under  the 
above  statute,  from  his  mother's  collateral 
kindred.  A  bastard  cannot  claim  through 
his  sister  any  part  of  her  son's  estate. 
Haraden  v.  Larrabee,  113  Mass.  430.  If 
an  illegitimate  child  dies  intestate,  with- 
out lawful  issue,  his  estate  shall  descend 
to  his  mother.  Genl.  Sts.  Mass.  c.  91,  §  3. 
See  2  Kent,  212,  213  ;  Lewis  u.  Bustler,  4 
Ohio.  St.  354.  In  Vermont  one  illegiti- 
mate child  can  inherit  to  another  illegiti- 
mate child  of  the  same  mother ;  Burling- 
ton V.  Fosby,  6  Vt.  83  ;  and  so  in  Con- 
necticut, Brown  v.  Dye,  2  Hoot,  280 ;  so 
in  North  Carolina,  Flintham  v.  Holder,  1 
Dev.  Eq.  345.  See  Brewer  v.  Blougher, 
14  Peters,  178;  Garland  v.  Harrison,  8 
Leigh,  368.  An  illegitimate  child  whose 
parents  have  intermarried,  and  whose 
father  has  acknowledged  him  as  his  child, 
shall  be  considered  legitimate.  Genl.  Sts. 
Mass.  t.  91,  §  4.  See  Loring  v.  Thorn- 
dyke,  5  Allen,  257,  263 ;  2  Kent,  209, 
note  (c),  213  ;  Monson  v.  Palmer,  8  Al- 
len, 551,  555  ;  Bice  v.  Efford,  3  Hen.  & 
Munf.  225  ;  Dannelli  v.  Dannelli,  4  Bush 
(Ky.),  51  ;  Starr  v.  Peck,  1  Hill  (N.  Y.), 
270  ;  Carroll  v.  Carroll,  20  Texas,  731.] 

(s)  Kane  v.  Reynolds,  4  De  G.,  M.  & 
G.  571,  by  Lord  Cranworth ;  Atty.  Gen. 
V.  Kohler,  9  H.  L.  Cas.  654.  See  ante, 
433. 

(t)  Ante,  433,  434;  Toller,  386;  2 
Bl.  Com.  505,  506. 
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SECTION  V. 
Of  Distribution  when  the  Intestate  was  domiciled  Abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the 
time  of  his  death,  domiciled  in  a  place  where  the  statute  of  dis- 
tributions is  the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  an 
Distribu-  intestate  is  to  be  regulated  by  the  law  of  the  country  in 
beacoord-  which  he  was  a  domiciled  inhabitant  at  the  time  of  his 
countrv'of  ^^^^^  without  any  regard  whatsoever  to  the  place  either 
domicii:  of  the  birth  or  the  death,  or  the  situation  of  the  prop- 
It  is  not,  however,  correct  to  say,  that 


erty  at  that  time,  (u) 


(«)  Pipon  V.  Pipon,  Ambl.  26 ;  Thome 
V.  Watkins,  2  Ves.  sen.  35 ;  Burn  v.  Cole, 
Ambl.  41 5  ;  Bruce  v.  Bruce,  6  Bro.  P.  C. 
566,  Toml.  ed. ;  S.  C.  2  Bos.  &  Pull.  229, 
note  to  Marsh  v.  Hutchinson  ;  Balfour  v. 
Scott,  6  Bro.  P.  C.  550,  Toml.  ed. ;  Hogg 
V.  Lashley,  6  Bro.  P.  C.  577,  Toml.  ed. ; 
Ommaney  v.  Bingham  (also  called  Sir 
Charles  Douglas's  case),  stated  5  Ves.  757  ; 
Somerville  v.  Somerville,  5  Ves.  786; 
Curling  v.  Thornton,  2  Add.  14 ;  An- 
struther  v.  Chalmer,  2  Sim.  1 ;  Stanley  v. 
Bernes,  3  Hagg.  374;  Gambier  v.  Gam- 
bier,  7  Sim.  263 ;  Price  v.  Dewhurst,  8 
Sim.  279  ;  4  My.  &  Cr.  76  ;  Thornton  v. 
Curling,  8  Sim.  310;  Lord  Winchelsea  v. 
Garretty,  2  Keen,  293 ;  De  Zichy  Ferraris 
V.  Lord  Hertford,  3  Curt.  468,  486  ;  Bre- 
mer V.  Freeman,  10  Moore  P.  C.  306 ;  Eno- 
hin  V.  Wylie,  10  H.  L.  Cas.  1 ;  Crispin  v. 
Doglioni,  3  Sw.  &  Tr.  98,  99 ;  [S.  C.  L. 
E.  1  H.  L.  301,  314  ;  Sewall  J.  in  Dawes 
V.  Boylston,  9  Mass.  355  ;  Stevens  v.  Gay- 
lord,  1 1  Mass.  264 ;  Fay  v.  Haven,  3  Met. 
109;  Jennison  v.  Hapgood,  10  Pick.  100; 
Richards  v.  Dutch,  8  Mass.  506 ;  Dawes 
V.  Head,  3  Pick.  128 ;  Davis  v.  Estey,  8 
Pick.  475,  476  ;  Campbell  u.  Sheldon,  13 
Pick.  8 ;  Gen.  Sts.  Mass.  c.  101,  §  88  ;  Ir- 
ving V.  McLean,  4  Blackf.  52  ;  Thiebaud 
V.  Sebastian,  10  Ind.  454;  Townes  v.  Dur- 
bin,  3  Mete.  (Ky.)  352;  Grattan  v.  Apple- 
ton,  3  Story,  755 ;  Harvey  v.  Richards,  1 


Mason,  38 1 ,  408,  and  cases  in  note ;  Holmes 
y.  Remsen,4  John.  Ch.  460,  469;  Shultz 
V.  Pulver,  3  Paige,  182;  Suarez  v.  Mayor 
&c.  2  Sandf.  174,  177  ;  Moultrie  v.  Hemp, 
23  N.  Y.  394  ;  Parsons  v.  Lyman,  25  N. 
Y.  103  ;  Petersen  v.  Chemical  Bank,  32  N. 
Y.  21  ;  Ordronaux  v.  Helie,  3  Sandf.  Ch. 
512  ;  Churchill  v.  Prescott,  3  Bradf.  Sur. 
233  ;  Sherwood  v.  Wooster,  11  Paige,  441 ; 
Olivier  v.  Townes,  14  Martin,  99  ;  Porter 
u.  Heydock,  6  Vt.  374 ;  Leach  v.  Pillsbury, 
15  N.  H.  137;  Goodall  v.  Marshall,  II 
N.  H.  88;  Miller's  Estate,  3  Rawle,  312; 
Potter  V.  Titcomb,  22  Maine,  300;  Gil- 
man  V.  Gilman,  52  Maine,  165 ;  Paschall 
V.  Hailman,  9  111.  285;  De  Sobry  v.  De 
Laistre,  2  Harr.  &  J.  193,  224,  228 ;  Hun- 
ter u.  Bryson,  4  Gill  &  J.  483 ;  Dixon  v. 
Ramsay,  3  Cranch,  319  ;  United  States  v. 
Crosby,  7  Cranch,  115  ;  Kerr  v.  Moon,  9 
Wheat.  565 ;  Smith  v.  Union  Bank  of 
Georgetown,  5  Peters,  519 ;  Ennis  v. 
Smith,  14  How.  (U.  S.)  400,  424  ei  seq.; 
Wilkins  v.  Ellett,  9  Wallace,  740  ;  Moye 
V.  May,  8  Ired.  Eq.  131 ;  Lawrence  v. 
Kitteridge,  21  Conn.  577 ;  Williamson  v. 
Smart,  Taylor,  219  ;  Cam.  &  Nor.  146  ; 
Garland  v.  Rowan,  2  Sm.  &  M.  617  ;  Brad- 
ley V.  Lowry,  1  Spears  Eq.  3,  13  ;  Leak  v. 
Gilchrist,  2  Dev.  73  ;  Jones  v.  Gerock,  6 
Jones  Eq.  (N.  Car.)  190;  Thomas  v.  Tan- 
ner, 6  Monroe,  52,  58 ;  Dorsey  v.  Dorsey, 
5  J.  J.  Marsh.  280 ;  Atkinson  v.  Lindsay, 
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with  respect  to  the  distribution  of  personal  property,  the  law  of 
England  gives  way  to  the  law  of  a  foreign  country  ;  but  *  that  it  is 
part  of  the  law  of  England,  that  personal  property  should  be  dis- 
tributed according  to  the  jus  domicilii,  (w)  If,  therefore,  a  man 
die  domiciled  in  this  country,  and  administration  be  taken  out  to 
him  here,  debts  due  to  him,  or  other  of  his  personal  effects,  in 
Scotland  or  abroad,  shall  be  distributed  according  to  the  law  of 
England ;  for  the  lex  loci  rei  sitae  is  not  to  be  recognized,  (x)  On 
the  other  hand,  if  a  man  domiciled  abroad  die  intestate,  his  whole 


6  B.  Mon.  86,  89;  Baillie  v.  Baillie,  L. 
K.  5  Eq.  175 ;  Preston  t.  Viscount  Mel- 
ville, 8  CI.  &  Fin.  1 ;  Desesbat  v.  Beiqaier, 
1  Binney,  336 ;  Williams  v.  Williaras,  5 
Md.  467;  Stent  u.  McLeod,  2  McCord 
Ch.  354,  359  ;  Tucker  v.  Condy,  10  Rich. 
Eq.  (S.  Car.)  12.  In  regard  to  the  rule 
Stated  in  the  text,  Chancellor  Kent  says  : 
"  It  has  become  a  settled  principle  of  in- 
ternational jurispradence,  and  one  founded 
on  a  compi-ehensive  and  enlightened  sense 
of  public  policy  and  convenience."  2  Kent, 
428,  429.  But  it  has  been  held  that  the 
law  of  the  country  under  which  an  ancil- 
lary administration  is  taken,  must  govern 
the  distribution  of  the  assets  in  the  pay- 
ments of  debts  there.  Goodall  v.  Mar- 
shall, 11  N.  H.  88;  ante,  362,  note  (u). 
"  The  property  which  is  subjected  to  the 
ancillary  administration,  notwithstanding 
it  is  movable,  no  longer  follows  the  law 
of  the  late  domicil  of  its  former  possessor, 
except  in  regard  to  the  balance  which  may 
be  in  the  hands  of  the  ancillary  adminis- 
trator, after  the  payment  of  the  debts  ;  and 
this  will  be  subjected  to  the  law  of  that 
domicil,  either  by  being  transmitted  to  the 
place  of  the  domicil,  or,  if  special  circum- 
stances require  it,  by  a  decree  of  distribu- 
tion, according  to  that  law,  in  the  forum 
of  the  ancillary  administration.  It  seems 
to  be  settled  that  this  last  course  is  within 
the  discretion  of  the  court."  Parker  C. 
J.  in  Goodall  v.  Marshall,  11  N.  H.  88, 
93,  and  cases  cited.  See,  as  to  following 
law  of  the  place  in  granting  ancillary  ui- 
ministration,  Partington  o.  Atty.  Gen.  L. 
R.  4  H.  L.  100.]  However,  "  the  law  of 
the  country  "  must  not  always  be  under- 


stood to  mean  the  general  law  as  applica- 
ble to  the  subjects  thereof,  but  in  some 
instances  the  particular  law  applicable  to 
the  case  of  foreigners  dying  domiciled 
therein.  Collier  v.  Rivaz,  2  Curt.  855  ; 
ante,  368 ;  Maltass  v.  Maltass,  1  Robert. 
67,  72  ;  ante,  368.  As  to  the  conclusive- 
ness of  the  judgments  of  the  courts  of 
domicil  in  the  courts  of  a  foreign  country, 
see  ante,  356,  357.  As  to  the  sense  in 
which  the  English  law  adopts  the  law  of 
the  domicil,  see  Lynch  v.  Government  of 
Paraguay,  L.  R.  2  P.  &  D.  268.  The  rule 
is,  that  the  law  adopts  the  law  of  the  domi- 
cil, as  it  stands  at  the  time  of  the  death,  and 
it  does  not  undertake  to  adopt  and  give 
effect  to  all  retrospective  changes  that  the 
legislative  authority  of  the  foreign  country 
may  make  in  that  law.  lb.  [Sec  ante, 
375,  note  (s^).  As  to  the  property  which 
shall  pass  by  a  will  in  Massachusetts,  it  is 
provided  by  statute  that  a  will  of  real  or 
personal  estate  made  and  executed  in  con- 
formity with  the  law  existing  at  the  time 
of  the  execution  thereof,  shall  be  effectual 
to  pass  such  estate.   Genl.  Sts.  c.  92,  §  7.] 

(v)  By  Abbott  C.  J.  in  Doe  v.  Vardill, 
5  B.  &  C.  451,  452.  The  rule  as  to  the 
law  of  domicil  has  never  been  extended  to 
real  property.  lb. ;  S.  C.  in  Dom.  Proc. 
2  CI.  &  Fin.  571  ;  S.  C.  nomine  Birtwhis- 
tle  V.  Vardill,  7  CI.  &  Fin.  895.  [Lands 
in  England  belonging  to  a  British  subject 
domiciled  abroad,  who  dies  intestate,  de- 
scend according  to  the  English  law.] 

{x)  2  Ves.  sen.  35;  In  re  Ewin,  1 
Cr.  &  Jerv.  156,  by  Bayley  B.;  S.  C.  1 
Tyrwh.  106. 
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property  here  is  distributable  according  to  the  laws  of  the  coantry 
where  he  was  so  domiciled.  («/)  If  it  were  otherwise,  as  it  was 
observed  by  Lord  Hardwicke,  in  Thorne  v.  Watkins,  (a)  it  would 
destroy  the  credit  of  the  public  funds ;  for  no  foreigner  would  put 
into  them,  if,  because  a  title  must  be  made  up  by  administration 
or  probate  of  the  probate  court  of  England,  the  property  was  to 
be  distributed  differently  from  the  laws  of  his  own  country,  (s^) 

*  Hence  it  appears  that  a  different  doctrine  prevails  with  re- 
spect to  the  distribution  of  the  personal  estate  of  a  deceased,  when 
in  the  hands  of  an  executor  or  administrator,  from  that  which  is 
established  with  respect  to  the  grant  of  probate  or  administration, 
by  which  he  is  empowered  to  possess  himself  of  such  estate  ;  for, 
with  regard  to  the  latter,  the  situs  of  the  property,  as  it  has  ap- 
peared in  an  earlier  part  of  this  treatise,  regulates  the  jurisdic- 
tion, (a) 

;^It  must,  however,  be  borne  in  mind,  that  (as  there  has  already 
been  occasion  to  point  out),  (&)  although  the  right  to  succession  is 
to  be  regulated  according  to  the  law  of  the  country  where  the  de- 
ceased was  domiciled,  yet  the  administration  of  the  estate  must  be 
in  the  country  in  which  possession  of  it  is  taken  and  held  under 
lawful  authority.  In  performing  this  duty,  the  court  in  which  the 
estate  is  administered  will  be  guided '  by  the  law  of  the  domicil, 
and  must  ascertain  for  itself  what  the  rights  of  the  parties  are 
under  that  law.  (c) 

{y)  See,  however,  Leslie  v.  BaiUie,  2  ject,  the  payment  to  the  widow  was  a  good 

Y.  &  Coll.  C.  C.  91.    In  that  case  a  tes-  payment, 

tator  who  died,  and  whose  will  was  proved  («)  2  Ves.  sen.  37. 

in  England,  bequeathed  a  legacy  to  a  mar-  {«i)  [See  Harvey  v.  Richards,  1  Mason, 

ried  woman,  whose  domicil,  as  well  as  that  381,  425,  426.] 

of  her  husband,  was  in  Scotland.  The  (o)  See  accord,  per  Wood  V.  C.  in 
husband  died[]a  few  months  after  the  tes-  Campbell  v.  Beaufoy,  Johns.  326. 
tator,  without  having  received  the  legacy.  (b)  Ante,  431,  432. 
After  his  death  the  executors  of  the  tes-  (c)  Preston  v.  Lord  Melville,  8  CI.  & 
tator,  with  knowledge  of  the  before  men-  Pin.  1 ;  ante,  370 ;  lb.  note  (e) ;  [Harvey  v. 
tioned  circumstances,  of  the  domicil,  paid  Richards,  1  Mason,  381  ;  Stevens  v.  Gay- 
the  legacy  to  the  widow.  It  was  proved  lord,  1 1  Mass.  263,  264  ;  Goodall  v.  Mar- 
that,  according  to  the  Scotch  law,  the  pay-  shall,  11  N.  H.  88  ;  In  re  Melbourne,  L.  R. 
ment  should  have  been  made  to  the  hus-  6  Ch.  Ap.  64 ;  BaiUie  v.  BaiUie,  L.  R.  5 
band's  personal  representatives.  Never-  Eq.  75.  See  accord,  per  Lord  Cranworth 
theless,  it  was  held  by  Knight  Bruce  V.  C.  in  Enohin  v.  Wylie,  10  H.  L.  Cas.  19. 
that  in  the  absence  of  proof  that  the  ex-  See,  also,  the  Carron  Iron  Company  v. 
ecutors  knew  the  Scotch  law  on  the  sub-  Maclaren,  5  H.  L.  Cas.  456,  per  Lord  St. 

Leonards. 
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It  remains  to  ascertain  what  shall  constitute  a  domi-   ™les  for 
cil  with  respect  to  the  proper  application  of  the  above   ing  the 
rule,  (d)  .  '^"'"''="- 

A  man's  domicilis,  primd  facie,  the  place  of  his  residence ;  (i^) 
"  but  this  may  be  rebutted  by  showing  that  such  residence  is  either 
constrained  from  the  necessity  of  his  affairs,  or  transitory,  (e)    On 


(d)  On  this  subject  generally,  see  the 
erudite  and  valuable  treatise  on  the  Law 
of  Domicil,  lately  published  by  Dr.  Robert 
Phillimore.  [For  a  definition  of  the  word 
"  domicile,"  see  Story  Confl.  Laws,  §  43, 
where  Judge  Story,  having  stated  the  def- 
initions given  of  this  term  by  several  dif- 
ferent writers,  says  :  "It  would  be  more 
correct  to  say,  that  that  place  is  properly 
the  domicil  of  a  person  in  which  his  habi- 
tation is  fixed,  without  any  present  inten- 
tion of  removing  therefrom."  The  same 
is  given  by  Parker  J.  in  Putnam  v.  Jlohn- 
son,  10  Mass.  501;  Tanner  v.  King,  U 
Louis.  Rep.  175  ;  Hart  v.  Lindsey,  17  N. 
H.  242,  243  ;  In  re  Capdevielle,  2  H.  &  C. 
985,  1020,  Pollock  C.  B.,  having  alluded 
to  a  definition  given  by  the  house  of  lords 
in  Moorhouse  u.  Lord,  10  H.  L.  Gas.  272, 
as  at  variance  with  that  of  Judge  Story, 
said :  "  In  my  judgment  the  definition 
given  by  Mr.  Justice  Story  is  for  all  prac- 
tical pui-poses  far  more  reasonable  than 
any  other  that  I  am  aware  of."  For  other 
definitions,  see  per  Davis  J.  in  Gilman  v. 
Oilman,  52  Maine,  172-174;  "Warren  v. 
Thomaston,  43  Maine,  406 ;  Anderson  v. 
Anderson,  42  Vt.  352,  353  ;  Hart  v.  Lind- 
sey, 17  N.  H.  242,  243;  Lyman  o.  Fiske, 
17  Pick.  234.  Compared  with  residence, 
see  Drew  i/.  Drew,  37  Maine,  389 ;  War- 
ren V.  Thomaston,  supra;  note  (c^),  infra. 
See,  further,  per  Bramwell  B.  in  Attorney 
General  v.  Pottinger,  6  H.  &  N.  747,  748  ; 
Munro  v.  Munro,  7  CI.  &  Fin.  877  ;  Whit- 
ney u.  Sherborn,  12  Allen,  111 ;  North  Yar- 
mouth V.  West  Gardiner,  58  Maine,  211. 
But  in  Thorndike  v.  Boston,  1  Met.  245, 
Shaw  C.  J.  said  :  "  No  exact  definition  can 
be  given  of  domicil ;  it  depends  upon  no 
one  fact  or  combination  of  circumstances, 
but  from  the  whole  taken  together  it  must 
be  determined   in  each  particular  case." 

VOL.  II.  49 


"A  definition  of  domicil  is  difiScult,  if  not 
impossible."  Colt  J.  in  Hallet  v.  Bassett, 
100  Mass.  170;  Dr.  Lushington  in  Maltass 
V.  Maltass,  1  Rob.  Eccl.  74 ;  Wilbraham 
v.  Ludlow,  99  Mass.  587,  592.] 

(cP-)  ["Actual  residence,  that  is,  personal 
presence  in  a  place,  is  one  circumstance  to 
determine  the  domicil,  or  the  fact  of  being 
an  inhabitant,  but  it  is  far  from  being 
conclusive."  Per  Shaw  C.  J.  in  Sears  v. 
Boston,  1  Met.  251 ;  Wayne  J.  in  Ennis 
V.  Smith,  14  How.  (U.  S.)  422,  423.  Dom- 
icil and  residence  are  not  convertible 
terms  ;  domicil  may  be  in  one  place  and 
residence  for  the  time  being  in  another. 
Alston  V.  Newcomer,  42  Miss.  186;  2 
Kent,  430,  note  (/) ;  Hart  v.  Lindsey,  17 
N.  H.  243;  Walcot  w.  Botfield,  Kay,  543, 
544.  But  residence  originally  temporary, 
and  intended  for  a,  limited  period,  may 
afterwards  become  general  and  unlimited  ; 
and,  in  such  a  case,  so  soon  as  the  change 
of  purpose,  or  animus  manendi,  can  be  in- 
ferred, the  fact  of  domicil  is  established. 
Haldane  v.  Eckford,  L.  R.  8  Eq.  631  ; 
Udny  V.  Udny,  L.  R.  1  H.  L.  Sc.  458 ; 
Story  Confl.  Laws,  §  45 ;  Hoskins  v.  Mat- 
thews, 8  De  G.,  M.  &  G.  26-28  ;  Bacon  V. 
C.  in  Brunei  v.  Brunei,  L.  R.  12  Eq.  301  ; 
Wilbraham  v.  Ludlow,  99  Mass.  587,  592  ; 
Sleeper  u.  Paige,  15  Gray,  349;  Whitney 
!/.  Sherborn,  12  Allen,  111;  Countess  of 
Dalhousie  v.  M'Douall,  7  CI.  &  Fin.  (Am. 
ed.)  817,  note  (3),  and  cases.] 

(«)  Bempde  v.  Johnson,  3  Ves.  201, 
202,  by  Lord  Loughborough.  [In  order 
to  constitute  a.  domicil  of  choice,  there 
must  be  a  residence  freely  chosen,  and  not 
prescribed  or  dictated  by  any  external  ne- 
cessity, such  as  the  duties  oi  office,  the  de- 
mands of  creditors,  or  the  lelief  from  ill- 
ness. Udny  V.  Udny,  L.  R.  1  H.  L.  Sc. 
458 ;  Haldane  v.  Eckford,  L.  R.  8  Eq.  640  ; 
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this  subject,  the  following  propositions  may  be  stated  as  deducible 
from  the  adjudged  cases :  — 

*1.  Though  a  man  may  have  two  domicils  for  some  purposes  he 
can  have  only  one  for  the  purpose  of  succession.  (/) 


Art.  Gen.w.  Pottinger,  6  H.  &N.  733  ;  Att. 
Gen.  V.  Rowe,  1  H.  &  C.  31 ;  In  Goods  of 
Duchess  d'Orleans,  1  Sw.  &  Tr.  253; 
Sharpe  v.  Crispin,  L.  R.  1  P.  &  D.  611 ; 
Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  574  ; 
Jopp  V.  Wood,  34  Beav.  88 ;  11  Jur.  N.  S. 
212  ;  4  De  G.,  J.  &  S.  620 ;  Drevon  v.  Dre- 
von,  10  Jur.  N.  S.  717  ;  Hoskins  v.  Mat- 
thews, 8  De  G.,  M.  &  G.  28  ;  De  Bonne- 
val  V.  De  Bonneval,  1  Curt.  856  ;  Hege- 
man  v.  Fox,  1  Redf.  Snr.  297 ;  31  Barb. 
475;  Grant  v.  Dalliber,  11  Conn.  234, 
238.]  With  respect  to  the  effect  of  time 
in  constituting  a  domicil,  see  the  judg- 
ment of  Sir  Wra.  Scott  in  The  Case  of 
the  Harmony,  2  Rob.  Adm.  Rep.  324 ;  and 
The  Case  of  the  Ann,  1  Dods.  Adm.  Rep. 
221  ;  [White  .;.  Brown,  1  Wall.  jr.  217  ; 
Hodgson  V.  De  Beauchesne,  12  Moore  P. 
C.  285  ;  Cockrell  v.  Cockrell,  25  L.  J.  Ch. 
732 ;  De  Bonneval  v.  De  Bonneval,  1 
Curt.  856 ;  Hulett  u.  Hulett,  37  Vt.  58.] 
See,  further,  as  to  what  shall  constitute  a 
domicil,  Stanley  v.  Bernes,  3  Hagg.  373  ; 
Moore  v.  Darell,  4  Hagg.  346 ;  In  re 
Bruce,  2  Cr.  &  Jerv.  436;  Tidswell  v. 
Bowyer,  7  Sim.  64;  Maltass  u.  Maltass, 
1  Robert.  67  ;  Whicker  w.  Hume,  13  Beav. 
366 ;  7  H.  L.  Gas.  124 ;  Heath  v.  Sampson, 
14  Beav.  441 ;  Anderson  v.  Laneuville,  9 
Moore  P.  C.  325  ;  Bremer  v.  Freeman,  10 
Moore  P.  C.  306  ;  S.  C.  Dea.  &  Sw.  192  ; 
Atty.  Gen.  b.  Kent,  1  H.  &  C.  12  ;  Atty. 
Gen.  V.  Rowe,  lb.  31 ;  President  of  the 
United  States  v.  Drummond,  33  Beav. 
449;  Atty.  Gen.  v.  Fitzgerald,  3  Drew. 
610.  ["  An  intention  to  dispose  of  his 
property  according  to  the  laws  of  any 
place,  does  not  tend  to  fix  the  testator's 
domicil  there."  "  Nor  does  the  fact  that 
he  describes  himself  in  his  will  and  codi- 
cil as  of  a  particular  city  and  state  make 
any  material  difference."  Davis  J.  in  Gil- 
man  V.  Gilman,  52  Maine,  177  ;  1  Jarman 
Wills  (3d  Eng.  ed.)  6.  See  Smith  k. 
Groom,  7  Florida,  81.]    See,  also,  the  defi- 

[1518] 


nition  of  domicil  stated  by  Lord  Wensley- 
dale  in  Whicker  v.  Hume,  7  H.  L.  Cas. 
164,  viz,  "Habitation  [by  a,  man]  in  a 
place  with  the  intention  of  remaining  there 
forever,  unless  some  circumstances  should 
occur  to  alter  his  intention." 

(f)  Somerville  v.  Somerville,  5  Ves. 
786  ;  Forbes  v.  Forbes,  Kay,  341 ;  Crook- 
enden  v.  Fuller,  1  Sw.  &  Tr.  441 ;  [Gilman 
V.  Gilman,  52  Maine,  165,  175;  Green  v. 
Green,  11  Pick.  410,  415,  416;  Abington 
1/.  North  Bridgewater,  23  Pick.  177  et  seq. 
"  A  man  can  have  but  one  domicil  at  the 
same  time  for  the  same  purpose."  Colt 
J.  in  Hallet  «.  Bassett,  100  Mass.  170;  5 
Met.  589.  See  Pollock  C.  B.  In  re  Cap- 
devielle,  2  H.  &  C.  994,  1018,  1019.]  With 
respect  to  contemporary  domicils,  the  fol- 
lowing distinction  is  recognized  by  foreign 
jurists,  and  seems  to  have  met  with  the 
concurrence  of  Lord  Alvanley,  5  Ves.  789, 
viz,  that  a  person  not  under  an  obligation 
of  duty  to  live  in  the  capital  in  a  perma- 
nent manner,  as  a  nobleman  or  gentle- 
man, having  a  mansion  house,  his  resi- 
dence in  the  country,  and  resorting  to  the 
metropolis  for  any  particular  purpose,  or 
for  the  general  purpose  of  residing  in  the 
metropolis,  shall  be  considered  domiciled 
in  the  country ;  on  the  other  hand,  a  mer- 
chant, whose  business  lies  in  the  metropo- 
lis, shall  be  considered  as  having  his  dom- 
icil there,  and  not  at  his  country  residence. 
[In  Gilman  v.  Gilman,  52  Maine,  175, 176, 
Davis  J.  said  :  "  It  is  not  uncommon  for 
wealthy  merchants  to  have  two  dwelling- 
houses,  one  in  the  city  and  another  in  the 
country,  or  in  two  different  cities,  residing 
in  each  a  part  of  the  year.  In  such  cases, 
looking  at  the  domestic  establishment 
merely,  it  might  be  diiBcult  to  determine 
whether  the  domicil  was  in  one  place  or 
the  other.  Bernal  v.  Bernal,  3  My.  &  Cr. 
555,  note.  If  any  general  rule  can  be  ap- 
plied to  such  cases,  we  think  it  is  this,  that 
the  domicil  of  origin,  or  the  previous  dom- 
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2.  The  original  domicil,  or,  as  it  is  called ,  the  forum  originis, 
or  the  domicil  of  origin,  is  to  prevail,  until  the  party  has  not  only- 
acquired  another,  but  has  manifested  and  carried  into  execution 
an  intention  of  abandoning  his  former  domicil,  and  taking  another  • 
as  his  sole  domicil.  (^) 

By  the  expression  forum  originis,  or  domicil  of  origin,  here 
used,  is  not  meant  the  domicil  of  birth  ;  for  the  mere  accident  of 
birth  in  any  particular  place  cannot  in  any  degree  affect  the  domi- 
cil. If  the  son  of  an  Englishman  is  born  upon  a  journey  in  for- 
eign parts,  his  domicil  would  follow  that  of  his  father.  The 
domicil  of  origin  is  that  arising  from  a  man's  birth  and  connec- 
tions. (A) 

*  It  appears  from  the  terms  of  the  proposition  under  considera- 
tion, that  such  a  domicil  cannot  be  lost  by  mere  abandonment.  (A^) 
It  is  not  to  be  defeated  animo  merely,  but  animo  et  facto,  and 
necessarily  remains  until  a  subsequent  domicil  be  acquired ;  («') 


icil,  shall  prevail.  This  is  in  accordance 
with  the  general  doctrine  that  the  forum 
originis  remains  until  a  new  one  is  ac- 
quired. 2  Kent,  431  ;  Kilburn  v.  Bennett, 
3  Met.  199;  Moore  v.  Wilkin s,  10  N. 
H.  455,  456;  Hood's  case,  21  Penn.  St. 
106.  And  this  would  generally  be  in  har- 
mony with  the  other  circumstances  of  each 
case.  If  the  merchant  was  originally  from 
the  country,  and  he  keeps  up  his  house- 
hold establishment  there,  his  residence  in 
the  city  will  be  likely  to  have  the  charac- 
teristics of  a  temporary  abode.  While,  if 
his  original  domicil  was  in  the  city,  and  he 
purchases  or  builds  a  country  house  for 
a  place  of  summer  resort,  he  will  not  be 
likely  to  establish  any  permanent  relations 
with  the  people  or  the  institutions  of  the 
town  in  which  it  is  located."]  See,  also, 
Forbes  v.  Forbes,  Kay,  341 ;  Aitchison  v. 
Dixon,  L.  R.  10  Eq.  Cas.  589,  595.  See, 
also,  S.  C.  as  to  a  domicil  being  gained  by 
the  permanent  residence  of  a  man's  wife. 

(g)  5  Ves.  787 ;  In  re  Bruce,  2  Cr.  & 
Jerv.  445,  per  Bayley  B. ;  De  Bonneval 
V.  De  Bonneval,  1  Curt.  856  ;  Atty.  Gen. 
V.  Dunn,  6  M.  &  W.  511 ;  Dalhousie  v. 
M'Douall,  7  CI.  &  Fin.  817,  [(Am.  ed.) 
note  (3),  and  cases  cited ;]  Munro  v. 
Munro,   lb.    842;    Brown    u.    Smith,    15 


Beav.  444  ;  [Gilman  v.  Gilman,  52  Maine, 
165,  174;  Jennison  v.  Hapgood,  10  Pick. 
98 ;  Dupuy  v.  Wurtz,  53  N.  Y.  556,  and 
cases  cited.] 

(A)  5  Ves.  787  ;  Forbes  v.  Forbes,  Kay, 
341. 

(M)  [It  has  been  laid  down  as  a  maxim 
on  this  subject,  that  every  person  must 
have  a  domicil  somewhere.  Thorndike  v. 
Boston,  1  Met.  245 ;  Abington  v.  North 
Bridgewater,  23  Pick.  177  ;  Gilman  v.  Gil- 
man, 52  Maine,  174;  Udny  c.  Udny,  L. 
R.  1  H.  L.  Sc.  441 ;  Shaw  v.  Shaw,  98 
Mass.  160 ;  Opinion  of  the  Judges,  5  Met. 
589.  See  North  Yarmouth  v.  West  Gar- 
diner, 58  Maine,  207.] 

(i)  1  Curt.  857;  6  M.  &W.  511;  3 
Curt.  448;  [Smith  v.  Croom,  7  Florida, 
81 ;  Shaw  v.  Shaw,  98  Mass.  160  ;  Bell  v. 
Kennedy,  L.  R.  1  H.  L.  Sc.  307  ;  Littlefield 
V.  Brooks,  50  Maine,  475,  477  ;  Metcalf 
J.  in  Briggs  v.  Rochester,  16  Gray,  337, 
340  ;  Bigelow  J.  in  Kirkland  v.  Whately, 
4  Allen,  464  ;  Abington  v.  North  Bridge- 
water,  23  Pick.  170 ;  Thorndike  v.  Boston, 
1  Met.  242 ;  Kilburn  v.  Bennett,  3  Met. 
199 ;  Harvard  College  v.  Gore,  5  Pick. 
374;  Sears  v.  Boston,  1  Met.  250;  Still 
I/.  Woodville,  38  Miss.  646 ;  Hegeman 
u.  Fox,  1  Redf.  Sur.  297;  31  Barb.  475 ; 
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unless    the    party  die    in    itinere    towards  an  intended   domi- 
cil.  (A) 


•  Drevon  v.  Drevon,  10  Jur.  K  S.  717  ; 
Bradley  v.  Lowry,  1  Spears  Eq.  3,  15; 
Cooper  «.  Galbraith,  3  Wash.  C.  C.  546, 
554 ;  Anderson  v.  Anderson,  42  Vt.  352  ; 
Stater.  Hallett,  8  Ala.  159;  Waterbor- 
ough  V.  Newfield,  8  Greenl.  203,  205 ; 
Hallowell  .;.  Saco,  5  Greenl.  143,  145; 
Gorham  v.  Springfield,  21  Maine,  58 ;  In 
re  Eoberts's  Will,  8  Paige,  519  ;  Cadwal- 
ader  v.  Howell, 3  Harr.  (N.J.)  138 ;  Moore 
Wilkins,  10  N.  H.  445,  456.]  The  acqui- 
sition of  a  domicil  does  not  simply  depend 
upon  the  residence  of  the  party  ;  the  fact 
of  residence  must  be  accompanied  by  an 
intention  of  permanently  residing  in  the 
new  domicil,  and  of  abandoning  the  for- 
mer. 1  Curt.  863,  864.  [It  was  said  by 
Colt  J.  in  Hallet  v.  Bassett,  100  Mass. 
170,  171,  that  "  change  of  domicil  does 
not  depend  so  much  upon  the  intention  to 
remain  in  the  new  place  for  a,  definite  or 
indefinite  period,  as  upon  its  being  without 
an  intention  to  return.  An  intention  to 
return,  however,  at  a  remote  or  indefinite 
period,  to  the  former  place  of  actual  resi- 
dence will  not  control,  if  the  other  facts 
which  constitute  domicil  all  give  the  new 
residence  the  character  of  a  permanent 
home  or  place  of  abode  ;  the  intention  and 
actual  fact  of  residence  must  concur,  when 


such  residence  is  not  in  its  nature  tempo- 
rary." See  Sleeper  v.  Paige,  15  Gray,  349  ; 
Holmes  v.  Greene,  7  Gray,  299  ;  Harvard 
College  V.  Gore,  5  Pick.  370  ;  Whitney  v. 
Sherborn,  12  AEen,  111 ;  Monson  v.  Pal- 
mer, 8  Allen,  552 ;  Mead  t.  Boxborough, 
11  Cush.  362,  364;  Monson  v.  Palmer,  8 
Allen,  552  ;  Otis  v.  Boston,  12  Cush.  50, 
51 ;  Concord  v.  Rumney,  45  N.  H.  423  ; 
Barton  v.  Irasburgh,  33  Vt.  59 ;  Wayne 
u.  Green,  21  Maine,  257  ;  Crafford  v.  Wil- 
son, 4  Barb.  504;  State  v.  Groome,  10 
Iowa,  308 ;  Smith  v.  Croom,  7  Florida,  81 ; 
Gilman  v.  Gilman,  52  Maine,  173,174; 
Jennison  v.  Hapgood,  10  Pick.  77  ;  State 
V.  Hallett,  8  Ala.  159  ;  Glover  v.  Glover, 
18  Ala.  367  ;  Home  v.  Home,  9  Ired.  99  ; 
Hoskins  v.  Matthews,  8  De  G.,  M.  &  G. 
26-28  ;  Burnham  v.  Rangeley,  1  Wood.  & 
M.  7 ;  North  Yarmouth  v.  West  Gardi- 
ner, 58  Maine,  211;  GrifSn  v.  Wall,  32 
Ala.  149  ;  Williams  v.  Roxbury,  12  Gray, 
21 ;  King  t,.  Foxwell,  3  Ch.  Div.  518.] 
In  Aikman  v.  Aikman,  3  Macq.  877,  Lord 
Wensleydale  laid  down  that  "every  man's 
domicil  of  origin  must  be  presumed  to 
continue  until  he  has  acquired  another 
sole  domicil  by  actual  residence  with  the 
intention  of  abandoning  his  domicil  of  ori- 
gin."   This  is  contrary  to  the  doctrine  ad- 


•  (ib)  Munroe  v.  Douglas,  5  Madd.  405 ; 
Forbes  v.  Forbes,  Kay,  341.  But  see,  as 
to  this  last  qualification  of  the  doctrine. 
Story's  Conflict  of  Laws,  ch.  xii.  b.  481  a, 
note  (2),  2d  ed.  See,  also,  In  the  Goods 
of  Bianchi,  3  Sw.  &  Tr.  16 ;  In  the  Goods 
of  Baffenel,  Ib.  49 ;  [Littlefield  v.  Brooks, 
50  Maine,  475,  477  ;  Briggs  v.  Rochester, 
16  Gray,  337,  340,  per  Metcalf  J.  If  a 
party  die  in  itinere  from  one  domicil  to  an 
intended  new  domicil,  his  property  will  be 
distributed  according  to  the  law  of  the 
doraioil  he  has  left.  State  v.  Hallett,  8 
Ala.  159.  The  latter  part  of  Sir  John 
Leach's  dictum,  stated  in  the  text,  does  not, 
as  it  should  seem,  import  that  being  in 


itinere  is  a  sufScient  "  factum  "  for  the  ac- 
quisition of  a  new  domicil,  the  better  opin- 
ion being  that  the  act  must  be  commensu- 
rate with  the  intention  (that  is,  that  there 
must  be  actual  residence  in  the  new  home) ; 
but  only  that  when  death  occurs  under 
such  circumstances,  the  old  domicil  (if  an 
acquired  one)  does  not  remain,  the  conse- 
quence being  that  the  domicil  of  origin  re- 
verts. See  per  Sir  R.  T.  Kindersley  V.  C. 
Lyall  V.  Paton,  25  L.  J.  Ch.  746  ;  Smith 
i>.  Croom,  7  Florida,  81.  But  the  inten- 
tion to  abandon  the  acquired  domicil  must 
be  proved.  Mills  v.  Alexander,  21  Texas, 
154.] 
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*  3.  The  proposition  last  stated  is  equally  true  of  an  acquired 
as  of  an  original  domicil.  The  domicil  of  origin  having  been 
abandoned  and  a  new  domicil  acquired,  the  new  domicil  may  be 
abandoned  ajid  a  third  domicil  acquired.  (?)  But  an  acquired  dom- 
icil cannot  be  lost  by  mere  abandonment,  but  continues  until  the 
intention  of  another  change  of  domicil  is  carried  into  execution,  (m) 


vanced  in  Story's  Conflict  of  Laws,  c.  3,  s. 
46,  where  it  is  saiil,  that  "  if  a  person  has 
actually  removed  to  another  place  with  an 
intention  of  remaining  there  for  an  indefi- 
nite time,  and  as  a  place  of  fixed  present 
domicil,  it  is  to  be  deemed  his  place  of 
domicil,  notwithstanding  he  may  enter- 
tain a  floating  intention  to  return  (to  his 
native  country)  at  some  future  period." 
[Adopted  in  Anderson  v.  Anderson,  42 
Vt.  352,  353.  See  Whitney,  v.  Sherborn, 
12  Allen,  111.]  But  Lord  Wensleydale's 
statement  of  the  law  has  been  adopted  by 
the  highest  authorities,  and  it  appears  to  be 
now  settled,  that  in  order  to  acquire  anew 
domicil  a  man  must  intend  "  quatenus  in 
illo  exure  patriam."  Moorhouse  v.  Lord, 
10  H.  L.  Cas.  272 ;  S.  C.  nomine  Lord  v. 
Colvin,  4  Drew.  366  ;   In  re  Capedevielle, 

2  H.  &  C.  985 ;  Atty.  Gen.  v.  Wahlstatt, 

3  H.  &  C.  374 ;  Jopp  v.  Wood,  34  Beav. 
88 ;  affirmed  by  the  lords  justices,  34  L. 
J.  N.  S.  Ch.  21 ;  [4  De  G.,  J.  &  Sm.  620  ;] 
Whicker  t).  Hume,  7  H.  L.  Cas.  159,  by  Lord 
Cranworth.  See,  also,  Hodgson  v.  De 
Beauchesne,  12  Moore  P.  0. 285 ;  Crooken- 
den  V.  Fuller,  1  Sw.  &  Tr.  441  ;  [Haldane 
^.  Eckford,  L.  R.  8  Eq.  640 ;  White  v. 
Brown,  1  Wall.  jr.  217.  And  the  burden 
of  proof  lies  upon  the  party  who  asserts 
the  change.  Pigott  B.  in  Att.  Gen.  u. 
Wahlstatt,  3  H.  &  C.  389  ;  Lord  Wensley- 
dale  in  Aikraan  v.  Aikman,  3  Macq.  877 ; 
Bell  V.  Kennedy,  L.  R.  1  H.  L.  Sc.  307  ; 
Barrett  v.  Williford,  25  Geo.  151.]  If  the 
animus  and  factum  are  both  satisfactorily 
proved,  the  permanent  residence  abroad 
will  operate  as  a  change  of  domicil,  not- 
withstanding such  residence  was  occar 
sioned  by  mere  preference  of  climate,  or 
by  the  opinion  that  the  habits  of  the  coun- 
try may  be  better  suited  to  the  health  than 
those  of  the  country  which  has  been  quit- 


ted. Hoskins  v.  Matthews,  8  De  G.,  M. 
&  6.  13;  Brunei  u.  Brunei,  L.  R.  12  Eq. 
Cas.  298 ;  Haldane  v.  Eckford,  L.  R.  8  Eq. 
Cas.  631 ;  [Johnstone  v.  Seattle,  10  CI.  & 
Fin.  138,  139  ;  Moorhouse  v.  Lord,  10  H. 
L.  Cas.  285,  286  ;  Bramwell  B.  in  Cap- 
devielle.  In  re  2  H.  &  C.  1003  ;  Pollock  C. 
B.  in  Att.  Gen.  o.  Wahlstatt,  3  H.  &  C. 
385;  Still  V.  Woodville,  38  Miss.  646; 
Hegeman  v.  Fox,  1  Redf.  Sur.  297;  31 
Barb.  475.]  It  should  be  observed  that  a 
man  cannot  retain  his  original  domicil  by 
a  mere  declaration  of  his  intention  to  do 
so,  if  he  so  acts  as  to  change  it.  In  re 
Steer,  3  H.  &  N.  594 ;  [Crookenden  v.  Ful- 
ler, 1  Sw.  &  Tr.  441  ;  nor  voting,  Easterly 
V.  Goodwin,  38  Conn.  279.  The  intention 
must  relate  to  the  future,  and  not  to  the 
past.  It  must  be  an  intention  to  reside. 
Davis  J.  in  Gilman  v.  Gilman,  52  Maine, 
177.]  As  to  the  value  of  conversations 
and  declarations  as  evidence  of  a  change 
of  domicil,  see  Crookenden  u.  Fuller, 
1  Sw.  &  Tr.  441,  450;  [Leach  v.  Pills- 
bury,  15  N.  H.  138;  Burnham  v.  Range- 
ley,  Wood.  &  M.  7;  Ennis  v.  Smith,  14 
How.  (U.  S.)  422  ;  Thorndike  v.  Boston, 
1  Met.  242 ;  Kilburn  v.  Bennett,  3  Met. 
199  ;  Cole«.  Cheshire,  1  Gray,  441 ;  Mon- 
son  V.  Palmer,  8  Allen,  552 ;  Reader  v. 
Holcomb,  105  Mass.  93;  Wilson  v.  Terry, 
9  Allen,  214;  Salem  v.  Lynn,  13  Met. 
544;  Smith  v.  Croora,  7  Florida,  81;  In 
re  Steer,  3  H.  &  N.  594;  Reason  v. 
State,  34  Miss.  602  ;  Gorham  v.  Canton, 
5  Greenl.  266  ;  Hegeman  v.  Fox,  31  Barb. 
475.] 

(l)  1  Curt.  864. 

(m)  Munroe  v.  Douglas,  5  Madd.  379  ; 
Stanley  v.  Bernes,  3  Hagg.  373  ;  Craigie 
V.  Lewin,  3  Curt.  435  ;  Commissioners  of 
Charitable  Donations  v.  Devereux,  13  Sim. 
14 ;  [Shaw  C.  J.  in  Abington  u.  North 
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Again,  the  domicil  of  origin  *  does  not  revive  until  an  acquired 
domicil  has  been  abandoned,  animo  et  facto,  (n) 


Bridgewater,  23  Pick.  177 ;  Opinion  of  the 
Judges,  5  Met.  589  ;  North  Yarmouth  v. 
West  Gardiner,  58  Maine,  211  ;]  Udny  v. 
Udny,  L.  R.  1  H.  L.  So.  App.  441.  In 
this  case  many  important  doctrines  were 
laid  down  by  several  members  of  the 
house,  which  it  is  deemed  desirable  should 
be  introduced  into  this  work,  and  they 
will,  therefore,  be  found  below.  By  Lord 
Westbury  :  Every  individual  has,  at  his 
birth,  become  the  subject  of  some  partic- 
ular country  by  the  tie  of  national  alle- 
giance, which  fixes  his  political  status,  and 
becomes  subject  to  the  law  of"  the  domicil 
which  determines  his  civil  status.  To 
suppose  that,  for  a  change  of  domicil, 
there  must  be  a  change  of  national  alle- 
giance, is  to  confound  the  political  with 
the  civil  status,  and  to  destroy  the  distinc- 
tion between  patriam  and  domicilium.  By 
the  lord  chancellor  (Lord  Hatherley)  :  A 
man  may  change  his  domicil  as  often  as 
he  pleases  but  not  his  allegiance.  Exeure 
patriam  is  beyond  his  power.  [Dictum  of 
Lord  Kingsdown  in  Moorhouse  v.  Lord, 
qualified.]  [See  Lord  Westbury  in  Shaw 
V.  Gould,  L.  E.  3  H.  L.  55,  84.]  Per 
Lord  Westbury :  It  is  a  settled  principle 
that  no  man  shall  be  without  a  domicil, 
and  to  secure  this  end  the  law  attributes  to 
every  individual,  as  soon  as  he  is  born,  the 
domicil  of  the  father,  if  the  child  is  legiti- 
mate, or  the  domicil  of  the  mother,  if  the 
child  be  illegitimate.  This  is  called  the 
domicil  of  origin,  and  is  involuntary.  It 
is  the  creation  of  law  —  not  of  the  party. 
It  may  be  extinguished  by  act  of  law,  as, 
for  example,  by  sentence  of  death  or  exile 
for  life,  which  puts  an  end  to  the  status 
civilis  of  the  criminal.  But  it  cannot  be 
destroyed  by  the  will  and  act  of  the  party. 
Pomicils    of  choice  and    origin   distin- 


guished. ["  Domicil  of  choice  is  a  con- 
clusion or  inference  which  the  law  derives 
from  the  fact  of  a  man  fixing  voluntarily 
his  sole  or  chief  residence  in  a  particular 
place,  with  an  intention  of  continuing  to 
reside  there  for  an  unlimited  time."  Per 
Lord  Westbury,  L.  K.  1  H.  L.  458; 
adopted  by  James  "V.  C.  in  Haldane  v.  Eck- 
ford,  L.  E.  8  Eq.  640.  See  Hoskins  v.  Mat- 
thews, 8  De  G..,  M.  &  G.  13  ;  Joppt;.  Wood, 
34  Beav.  88,  91  ;  4  De  G.,  J.  &  Sm.  620 ;  11 
Jur.  N.  S.  21 2  ;  Anderson  v.  Anderson,  42 
Vt.  350.  In  King  v.  Foxwell, L.  R.  3  Ch. 
D.  518,  520,JesselM.  R.  said:  "The con- 
clusion I  draw  (from  the  authorities)  is  this, 
that  in  order  that  »  man  may  change 
his  domicil  of  origin  he  must  choose  a 
new  domicil  —  the  word  '  choose  '  indi- 
cates that  the  act  is  voluntary  on  his  part 
—  he  must  choose  a  new  domicU  by  fixing 
his  sole  or  principal  residence  in  a  new 
country  (that  is,  a  country  which  is  not 
his  country  of  origin),  with  the  intention 
of  residing  there  for  a  period  not  limited 
as  to  time.  You  must,  therefore,  show 
permanent  residence  in  a  new  country. 
Neither  of  these  is  a  simple  fact,  for  I  take 
it  that  all  these  questions  of  status  involve 
a  good  deal  more  than  can  be  seen  by  the 
eye.  Residence  is  not  eating,  drinking, 
and  sleeping  at  a  particular  house ;  all 
these  things  may  be  done,  and  done  for 
years,  while  a  person  is  travelling.  On  the 
other  hand,  a  person  may  have  a  residence 
and  yet  not  visit  it  for  a  number  of  years; 
that  may  be  his  only  residence,  he  may 
have  no  other  home.  It  is,  therefore,  dif- 
ficult to  say  what  residence  is  ;  but  that 
is  what  the  law  requires.  Again,  what  is 
the  meaning  of  permanent  residence? 
That  is  a  question  which  cannot  be  de- 
cided by  mere  length  of  time  ;  the  answer 


(n)  Craigie  v.  Lewin,  3  Curt.  435.  In 
that  case  a  native  Scotchman  having,  by 
employment  in  the  East  India  Company's 
service,  acquired  a  domicil  in  India,  it  was 
held  that  by  his  return  to  Scotland,  animo 
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manendi,  his  original  domicil  did  not  re- 
vive, the  party  still  holding  his  commis- 
sion and  being  liable  to  be  called  upon  to 
return  to  India,  and  intending  to  return  if 
called  on  so  to  do. 


OH.  I.  §  v.]      IN  CASE  OF  AN  INTESTATE  DOMICILED  ABROAD.       1635 


As  an  example  of  what  shall  constitute  an  acquired  domicil,  it 
may  be  mentioned  that  a  residence'  in  India,  for  the  purpose  of 
following  a  profession  there  in  the  service  of  the  East  India  Com- 
pany, creates  a  new  domicil.  (o) 


to  it  must  involve  considerations  of  the 

intention  of  the  person If  you  show 

that  a  man   resides  in  one   place   for   a 
length  of  time,  the  inference   is  that  he 
intends  to  reside  there  permanently,  un- 
less there  is  something  to  rebut  it ;   and 
here,  therefore,  the  testator  having  lived 
in  the  United  States  for  fifteen  years,  must 
be   taken   to    have  resided    there   perma- 
nently unless  some  evidence  is   produced 
to  the   contrary."]     Domicil   of  choice  is 
the  creation  of  the  party.    When  a  dom- 
icil is  acquired,  the  domicil   of  origin  is 
in  abeyance ;  but  it  is  not  absolutely  ex- 
tinguished or  obliterated.     When  a  dom- 
icil of  choice  is   abandoned,  the  domicil 
of   origin    revives  —  a  special    intention 
to  revert   to  it'  being   unnecessary.'    Per 
Lord  Chelmsford:  Story  says  that  the  mo- 
ment a  foreign  domicil  is  abandoned  the 
native  domicil  is  reacquired.    The  word 
"  reacquired  is   an  inaccurate  expression. 
The  meaning   is   that   the  abandonment 
of  an  acquired  domicil  ipso  facto  restores 
the  domicil  of  origin.    If,  after  having  ac- 
quired a  domicil  of  origin,  a  man    aban- 
dons it  and   travels  in   search  of  another 
domicil  of  choice,   the   domicil  of  origin 
comes  instantly  into  action,  and  continues 
until  a  second  domicil  of  choice  has  been 
acquired.      [Turner   L.    J.  in  Hoskins  u. 
Matthews,  8  De  G.,  M.  &   G.  16;  Bell  v. 
Kennedy,  L.  R.  1  H.  L.  Sc.  307 ;  King  v. 
Foxwell,   3  Ch.  Div.  518.    But  see  First 
National  Bank  of  N.  Haven  i'.  Balcom,  35 
Conn.  351.]    Per  Lord  Westbury  :  A  nat- 
ural born  Englishman  may  domicil  himself 
in  Holland,  but  if  he  breaks  up  his  estab- 
lishment there  and  quits  Holland,  declar- 
ing that  he  never  will  return,  it  is  absurd 
to  suppose  that  his  Dutch  domicil  clings  to 
him  until  he  has  set  up  his  tabernacle  else- 
where. —  Legitimation  per  subsequens  mat- 
rimonium.  By  the  Lord   Chancellor  :  The 
status  of  the  child,  with  respect  to  its  ca- 
pacity to  be  legitimated  by  the  subsequent 


marriage  of  its  parents,  depends  wholly 
on  the  status  of  the  putative  father,  not  on 
that  of  the  mother.  According  to  English 
law,  where,  at  the  time  of  the  bastard's 
birth,  the  father  has  his  domicil  in  Eng- 
land, no  subsequent  change  of  domicil  can 
render  practicable  the  bastard's  legitima- 
tion. It  may  here  further  be  observed,  on 
the  subject  of  domicil,  that  if  a  man,  at  the 
time  he  attains  his  majority,  is  of  unsound 
mind,  or  remains  in  that  state  continu- 
ously up  to  the  time  of  his  death,  the  in- 
capacity of  minority,  never  having  been 
followed  by  adult  capacity,  will  continue 
to  confer  upon  the  father  the  right  of 
choice  in  the  matter  of  domicil  for  his  son, 
and  a  change  of  domicil  by  the  father  will 
usually  produce  a  similar  change  of  dom- 
icil as  regards  the  lunatic  son.  It  has 
been  also  held  that  the  mere  residence  as  a 
consular  officer  in  a  foreign  country  gives 
rise  to  no  influence  of  a  domicil  in  that 
country.  But  if  one  already  domiciled 
and  resident  in  such  country  accept  an 
office  in  the  consular  service  of  another 
country,  he  does  not  thereby  destroy  his 
domicil.  Sharpe  v.  Crispin,  L.  R.  1  P.  & 
D.  611. 

(o)  Munroe  v.  Douglas,  5  Madd.  404  ; 
Bruce  v.  Bruce,  6  Bro.  P.  C.  566,  Toml. 
ed. ;  Craigie  v.  Lewin,  3  Curt.  435.  This 
has  been  so  held  as  to  an  officer  in  the  In- 
dian army,  where  the  duties  of  his  ap- 
pointment necessarily  require  residence  in 
India  for  an  indefinite  period  (nothwith- 
standing  he  has  property  in  the  country 
whicli  was  his  domicil  of  origin).  Forbes 
V.  Forbes,  Kay,  341.  But  it  is  otherwise 
as  to  an  officer  in  the  queen's  army.  Atty. 
Gen.  V.  Napier,  6  Ex.  217.  See,  also, 
Brown  v.  Smith,  15  Beav.  444.  [As  to 
the  effect  of  a  residence  at  a  public  insti- 
tution for  the  sole  purpose  of  obtaining  an 
education,  5  Met.  587.]  See,  further,  as  to 
the  acquisition  of  an  Anglo-Indian  dom- 
icil, Hodgson  y.  De  Beauchesne,  12  Moore 
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*  4.  A  new  domicil  cannot  be  acquired  by  a  party's  own  act  dur- 
ing pupilage,  nor  until  the  party  is  sui  juris.  (^)  Accordingly  a 
married  woman,  though  living  apart  from  her  husband,  has  no 
power  to  change  her  domicil.  (g) 


P.  C.  285 ;  Moorhouse  v.  Lord,  10  IT.  L. 
Cas.  272  ;  Jopp  u.  Wood,  34  L.  J.  N.  S. 
Ch.  212;  Allardice  u.  Onslow,  33  I/.  J. 
N.  S.  Ch.  434.  An  Anglo-Indian  is  not, 
for  all  purposes,  an  English  domicil.  Kay, 
341.  [A  distinction  is  to  be  observed  be- 
tween those  cases  in  which  the  question 
relates  to  a  change  of  national  domicil, 
and  those  in  which  it  relates  to  a  change 
of  domicil  from  one  town  to  another 
within  the  same  state,  or  from  one  state  to 
another  under  the  same  general  nationality. 
See  Whicker  o.  Hume,  7  H.  L.  Cas.  159  ; 
Moorhouse  v.  Lord,  10  H.  L.  Cas.  272, 
286,  287  ;  Hegeman  v.  Fox,  31  Barb.  481 ; 
Foster  J.  in  Wilbraham  v.  Ludlow,  99 
Mass.  587, 592 ;  Holmes  v.  Greene,  7  Gray, 
299  ;  Cadwalader  v.  Howell,  3  Harr.  (N. 
J.)  138  ;  Home  v.  Home,  9  Ired.  99.  A 
distinction  is  also  noted  between  native 
and  acquired  domicil.  "Native  domicil  is 
not  so  easily  changed  as  acquired  domicil, 
and  more  easily  reverts."  Colt  J.  in  Hal- 
let  u.  Bassett,  100  Mass.  170;  Turner  L. 
J.  in  Hoskins  v.  Matthews,  8  De  G.,  M.  & 
G.  16.  If  this  proposition  should  ever  be 
found  to  have  an  important  bearing  on 
any  case  it  will  be  worth  considering 
whether,  as  matter  of  law,  the  conditions 
of  a  change  from  a  native  domicil  to  one 
of  choice  do  really  differ  from  those  of  a 
change  from  one  domicil  of  choice  to 
another  domicil  of  choice ;  and  also 
whether  a  domicil  of  choice,  as  such,  ever 
does  revert.  See  XJdny  o.  Udny,  L.  E. 
.1  H.  L.  Sc.  441 ;  Bell  v.  Kennedy,  L.  R. 
I  H.  L.  Sc.  307.] 

(p)  5  Ves.  787,  by  Lord  Alvanley . 
Forbes  v.  Forbes,  Kay,  341 ;  [Hart  v. 
Lindsey,  17  N.  H.  243.  The  general  rule 
is  well  known  that  infants  and  married 
women  cannot  change  their  domicil  by 
their  own  acts.  See  Forbes  v.  Forbes, 
Kay,  353 ;  Robins  >a  Dolphin,  1  Sw.  & 
Tr.  37,  in  D.  P.  29  L.  J.  Prob.  11 ;  Re 
Daly's  Settlement,  25  Beav.  456  ;  Yelver- 
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ton  V.  Yelverton,  29  L.  J.  Matr.  34 ;  Kirk- 
land  V.  Whately,  4  Allen,  462 ;  2  Kent, 
430,  note  (/) ;  Warren  v.  Hofer,  13  Ind. 
167.  Whether  a  minor  can  gain  a  new 
domicil  with  the  consent  of  his  father,  who 
does  not  change  his  own,  see  2  Macpher- 
son,  578,  579  ;  Story  Confl.  Laws,  §  46, 
note.  A  person  non  compos  mentis  remain- 
ing in  his  father's  family  after  ho  comes  of 
age  follows  any  change  in  his  father's  set- 
tlement as  he  would  if  it  had  occurred  be- 
fore he  came  of  age.  Upton  t-.  North- 
bridge,  15  Mass.  237.  The  domicil  of  such 
a  person  under  guardianship  may  be 
changed  by  the  direction  or  with  the  as- 
sent of  the  guardian,  express  or  implied. 
Holyoke  v.  Haskins,  5  Pick.  20.  See 
Kirkland  v.  Whately,  4  Allen,  462  ;  An- 
derson V.  Anderson,  42  Vt.  350 ;  Cutts  u. 
Haskins,  9  Mass.  543 ;  Leeds  v.  Freeport, 

1  Fairf.  356  ;  Guierr.  O'Daniel,  1  Binney, 
349,  note.  As  to  capacity,  in  relation  to 
choice  of  domicil,  see  Concord  v.  Rumney, 
45  N.  H.  423.  But  the  domicil  of  a  guar- 
dian was  held  not  necessarily  to  be  the 
domicil  of  his  minor  ward,  in  School  Di- 
rectors V.  James,  2  Watts  &  S.  568.     See 

2  Kent,  227,  in  note  (i).] 

(q)  Re  Daly's  Settlement,  25  Beav.  456. 
So  where  a  Scotch  court  pronounced  a  de- 
cree of  divorce  in  the  case  of  an  English 
marriage,  where  there  was  no  real  Scotch 
domicil,  it  was  held  that  the  decree  had  no 
effect  either  as  a  divorce  a  vinculo  or  a 
mensd  et  thoro,  so  as  to  render  the  wife 
capable  of  acquiring  a  domicil  different 
from  her  husband's.  Robins  ^.Dolphin,  1 
Sw.  &  Tr.  37  ;  S.  C.  nomine  Dolphin  v.  Rob- 
ins, 7  H.  L.  Cas.  390.  Whether  a  wife  who 
is  legally  divorced  a  mensd  et  thoro  may 
acquire  a  domicil  of  her  own,  is  not  clear, 
lb.  416,  by  Lord  Cranworth.  [Among 
the  circumstances  most  material  in  estab- 
lishing the  intention  to  acquire  a  domicil 
in  any  place,  is  the  fact  of  a  man's  wife 
and  family  always  residing  there,  though 
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5.  By  marriage,  the  domicil  of  the  husband  becomes  that  of  the 
wife,  (r)  and  she  retains  it  after  the  death  of  her  husband,  (s) 

6.  After  the  death  of  the  father,  children  remaining  under  the 
care  of  the  mother  follow  the  domicil  which  she  may  acquire,  and 
do  not  retain  that  which  their  father  had  at  his  death  until  they 
are  capable  of  gaining  one  by  acts  of  their  own. 

Thus,  in  Hotinger  v.  Wightman,  (i)  a  native  of  England  domi- 
ciled in  Guernsey  died  intestate,  leaving  a  widow  and  infant  chil- 
dren by  her,  and  also  by  a  former  wife.  The  widow,  after  his 
death,  was  appointed  guardian  of  the  *  children  by  the  royal  court 
of  Guernsey,  and,  in  conjunction  with  another  person,  who  was 
appointed  guardian  of  the  children  by  the  former  marriage,  sold 
the  property  of  the  intestate,  and  invested  the  produce  in  the 
English  funds,  after  which  she  came  to  England  with  her  children 
and  was  domiciled  there.  On  the  death  of  some  of  the  children 
under  age,  a  question  arose,  whether  their  shares  of  the  property 
had  become  distributable  according  to  the  laws  of  England,  or  of 
Guernsey ;  and  it  was  held  that  the  law  of  England  was  to  gov- 
ern the  succession,  the  domicil  of  the  children  being  (according  to 
the  opinion  of  foreign  jurists,  our  own  law  being  silent  on  the 
subject),  to  follow  the  domicil  of  the  surviving  mother,  (m) 

The  rule  is,  however,  it  appears,  subject  to  the  condition  that 

he  should  himself  divide  his  residence  be-        (s)  See  Phlllimore  on  the  Law  of  Dom- 

tween  that  and  another  place.    Forbes  v.  icil,  ch.  VI.  No.  XLI.  et  seg. ;  Gout  ij.  Zim- 

Forbes,   Kay,   364 ;   Smith   v.    Croom,   7  merman,  5  Notes  of  Cas.  440. 
Florida,   81 ;   Yonkey   v.    State,   27   Ind.         («)  3  Meriv.  67. 

236.]  (w)  Johnstone  v.  Beattie,  10  CI.  &  Fin. 
(r)  "Warrender  v.  Warrender,  2  CI.  &  66,  138,  per  Lord  Lyndhurst  C.  and  Lord 
Fin.  488  ;  Dalhousie  v.  M'Douall,  7  01.  &  Campbell,  accord.  But  it  is  only  during 
Fin.  817 ;  Whitcomb  v.  Whitcomb,  2  the  mother's  widowhood  that  she  can 
Curt.  351 ;  [McAfee  v.  Kentucky  Univer-  change  the  domicil  of  her  infant.  See 
sity,  7  Bush  (Ky.),  135 ;  Green  v.  Green,  Story's  Conflict,  s.  506,  note  (/)  ;  [Free- 
11  Pick.  410;  2  Kent,  430,  note  (/);  town  v.  Taunton,  16  Mass.  52;  Johnson 
Burnhara  v.  Eangeley,  1  Wood.  &  M.  7,  v.  Copeland,  35  Ala.  521 ;  Mears  v.  Sin- 
11 ;  Smith  v.  Morehead,  6  Jones  Eq.  360  ;  clair,  1  West  Va.  185  ;  2  Kent,  430,  note- 
Williams  V.  Saunders,  5  Cold.  60  ;  Davis  (/)•]  Whether  a  mere  guardian,  not  be- 
u.  Davis,  30  111.  180  ;  Jcnness  v.  Jenness,  ing  a  parent,  can  change  the  domicil  of  his 
24  Ind.  355  ;  Colburn  v.  Holland,  14  Rich,  ward,  in  respect  of  the  right  of  succession 
(S.  Car.)  Eq.  176;  Pennsylvania  «.  Rav-  to  his  estate,  is  a  disputed  point.  See 
enel,  21  How.  (U.  S.)  103  ;  Sanderson  v.  Story's  Conflict,  s.  505  et  seq.;  Phlllimore, 
Ralston,  20  La.  Ann.  313 ;  Hnckettstown  ch.  VII.;  [Holyoke  u.  Haskins,  5  Pick. 
Bank  v.  Mitchell,  4  Dutch.  (N.  J.)  516.]  20,  25,  26;  Kirkland  „.  Whately,  4  Alien, 
SeetheCountDe  Wall's  case,  6  Moore  P.  462;  Wheeler  o.  HoUis,  19  Texas,  552; 
C  21 6  Trammell  v.  Trammell,  20  Texas,  406.] 
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the  domicil  shall  not  have  been  changed  for  the  fraudulent  pur- 
pose of  obtaining  an  advantage  by  altering  the  rule  of  succes- 
sion, (m^)  And  it  should  seem,  by  the  opinion  of  an  eminent  for- 
eign jurist,  (d)  that  such  fraud  will  be  presumed,  if  no  reasonable 
motive  can  be  assigned  for  the  change,  (x) 

It  must  be  mentioned,  before  leaving  this  subject,  that  in  the 
case  of  Curling  v.  Thornton,  (jf')  Sir  John  NichoU  expressed  a 
doubt  whether  a  British  subject  is  entitled  so  far  exeure  patriam, 
as  to  select  a  foreign  domicil  in  such  complete  derogation  of  his 
British,  as  to  render  his  property  in  this  country  liable  to  distribu- 
tion according  to  any  foreign  law.  And  in  the  subsequent  case  of 
Stanley  v.  Bernes,  (2)  the  same  learned  judge  said,  that  there 
was  no  *  case  in  which  the  property  of  a  British  subject,  dying  in- 
testate in  a  foreign  country,  had  been  held  distributable  according 
to  thfe  law  of  such  foreign  country.  But  this  doubt  must  be  con- 
sidered as  settled  by  the  decision  of  the '  delegates  in  the  latter 
case,  (a)  and  it  is  now  fully  established,  with  reference  to  the 
present  subject,  that  a  natural  born  British  subject  may  acquire  a 
foreign  domicil ;  and  further,  that  the  animus  revertendi,  and  claim 
to  be  considered,  and  treatment  as,  a  British  subject  will  not  suf- 
fice to  preserve  his  original  domicil.  (5) 

A  domicil  in  India  is,  in  legal  effect,  a  domicil  in  the  province 
of  Canterbury ;  and  the  law  of  England  is  therefore  to  be  applied 
to  the  distribution  of  the  propeirty  of  intestates  there  domiciled,  (c) 
At  all  events  the  law  of  England  and  India  are  now  the  same  as 
regards  the  validity  of  wills.  For  shortly  after  the  passing  of  the 
new  statute  of  wills  (1  Vict.  c.  26),  an  act  was  passed  by  the 
legislature  in  India,  assimilating  the  law  of  India  in  respect  of 
wills  to  that  of  England,  (c?) 

By  stat.  23  &  24  Vict.  c.  121,  s.  1 :  "  Whenever  her  majesty 

(«!)  [Wheeler  v.  Hollis,  19  Texas,  522 ;  (a)  See  ante,  367. 

Trammell  v.  Trammel],  20  Texas,  406.]  (6)  3   Hagg.  373  ;    Moore  v.   Darell,  4 

(w)  Pothier,  in  the  introductory  chap-  Hagg.  346; 

ter  to  his  treatise  on  the  Custom  of  Or-  (c)  Munroe  w.  Douglas,  5  Madd.  406. 

leans.  But  see  Forbes  v.  Forbes,  Kay,  341  ;  ante, 

{x)  3  Meriv.  80.  iSH,  note  (b).     See,  also,  In  the  Goods 

{y)  2  Aid.  17.  of  Foy,  2  Curt.  328. 

(x)  3  Hagg.  441.  (d)  See  Craigie  v.  Lewin,  3  Curt.  441. 
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shall  by  convention  with  any  foreign  state  agree  that  provisions 

to  the  effect  of  the  enactments  herein  contained  shall  23  &  24 

be   applicable   to  the  subjects   of   her  majesty  and  of  121.    no 

such  foreign  state  respectively,  it  shall   be  lawful   for  ^bi'ectdy- 

her  majesty  by  any  order  in  council  (e)  to  direct,  and  ingina 

it  is  hereby  enacted,  that  from  and  after  the  publication  country 

of  such  order  in  the  London  Grazette  no  British  subject  deemed  to 

resident  at  the  time  of  his  or  her  death  in  the  foreign  quh-ed  a 

country  named  in  such  order  shall  be  deemed  under  any  fe°^J.esi"°" 

circumstances  to  have  acquired  a  domicil  in  such  coun-  ^«"'  *ere 

try,  unless  such.  British  *  subject  shall  have  been  resi-  j-earim- 

dent  in  such  country  for  one  year  immediately  preceding  preceding 

his  or  her  decease,  and  shall  also  have  made  and  depos-  ^eath,  &c. 

ited  in  a  public  office  of  such  foreign  country  (such  office  p"jpo°se^of 

to  be  named  in  the  order  in  council"),  a  declaration  in  writ-  testate  or 

.   .   '      .  intestate 

ing  of  his  or  her  intention  to  become  domiciled  in  such  for-   succession 

.  T  T,    ■  •  7        1  •      ,    T    •  ■  1      ,    ■       shall  retain 

eign  country  ;  and  every  British  subject  dying  resident  in  the  domicil 
such  foreign  country,  but  without  having  so  resided  and  artlfe^time 
made  such  declaration  as  aforesaid,  shall  be  deemed  for  "es^^e "in '° 
all  purposes  of  testate  or  intestate  succession  as  to  mov-  suchfor- 

^      ^  ^ ,  ,  eign  coun- 

ables  to  retain  the  domicil  he  or  she  possessed  at  the  try. 
time  of  his  or  her  going  to  reside  in  such  foreign  country  as  afore- 
said." 

Sect.  2.  "  After  any  such  convention  as  aforesaid  shall  have 
been  entered  into  by  her  majesty  with  any  foreign  state^    Sect.  2. 
it  shall  be  lawful  for  her  majesty  by  order  in  council  (/)    subjeet^dy^ 
to  direct,  and  from  and  after  the  publication  of  such   q^^^° 
order  in  the  London  Gazette  it  shall  be  and  is  hereby   ?",'^'"  'i' 

•'      Ireland  to 

enacted,  that  no  subject  of  any  such  foreign  country,  be  deemed 

\vho  at  the  time  of  his  or  her  death  shall  be  resident  in  quired  a 

any  part  of  Great  Britain  or  Ireland  shall  be  deemed  lessresi- 

under  any  circumstances    to    have  acquired  a  domicil  fnfOToneT" 

therein,  unless  such  foreign  subject  shall  have  been  resi-  ^f"Jl""^^' 

dent  within  Great  Britain  or  Ireland  for  one  year  imme-  preceding 

T      1     11     1        1  his  or  her 

diately  preceding  his  or  her  decease,  and  shall  also  have  death,  &c. 
signed  and  deposited  with  her  majesty's  secretary  of  state  for  the 
home  department,  a  declaration  in  writing  of  his  or  her  desire  to 
become  and  be  domiciled  in  England,  Scotland,  or  Ireland,  and 

(e)  No  such  order  in  council  has  been        (/)  No  such  order  in  council  has  been 
yet  made.  yet  made. 
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that  the  law  of  the  place  of  such  domicil  shall  regulate  his  or  her 
movable  succession." 

SECTION  VI. 

Of  the  Payment  of  the  Residue. 

The  subject  of  the  duties  of  an  administrator,  with  respect  to 
the  payment  of  the  residue  of  an  intestate's  estate,  has  been  in  a 
great  measure  anticipated  by  the  discussion  of  the  *  duties  of  an 
executor  with  regard  to  the  payment  of  the  residue  under  a  tes- 
tamentary disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider  the 
subject  with  respect  to  the  right  of  retainer  by  the  administrator, 
in  part  or  full  satisfaction  of  a  debt  due  to  the  intestate  from  the 
party  entitled  in  distribution.  (^)  Again,  the  law  with  respect  to 
the  payment  of  a  residue,  where  a  party  entitled  to  a  distributive 
share  is  an  infant,  Qi)  or  a  married  woman,  (i)  has  been  consid- 
ered in  a  previous  part  of  this  treatise,  incidentally  to  the  subject 
of  the  payment  of  legacies. 

Although  the  8th  section  of  the  statute  enacts,  that  no  distribu- 
If  a  person  *^°"  ^-^  ^°  intestate's  effects  shall  be  made  until  one  year 
entitjed  to  \yQ  expired  after  his  death,  yet  if  a  person  entitled  to  a 
tion  die        distributive  share  shall  die  within  the  year,  such  interest 

within  the        ini  .i         n  -,.■.. 

year,  his      shall  be  Considered  as  vested  m  him,  and  shall  go  to  his 

executor,  i  j.  l'  ji       l_^  *  •  i 

&o.  may  personal  representative ;  tor  this  proviso  makes  no  sus- 
ciaim.  pension  or  condition   precedent  to  the  interest  of   the 

parties,  but  was  inserted  merely  with  a  view  to  creditors.  (A) 
The  statute  also  is  in  the  nature  of  a  will  framed  by  the  legis- 
lature for  all  such  persons  as  die  without  having  made  one  for 
themselves ;  and,  by  consequence,  the  parties  entitled  in  distribu- 
tion resemble  a  residuary  legatee ;  and  it  has  been  always  held 
that  if  such  legatee  dies  before  the  amount  of  the  surplus  is  ascer- 
tained, still  his  representative  shall  have  the  whole  residue,  and 
not  the  representative  of  the  first  testator.  (?) 

(g)  Ante,  1304  et  seq.,  1307,  note  (r).  Eng.  &  Ir.  App.  H.  L.  53,  it  was  decided 

(A)  Ante,  1405  et  seq.  that  a  residuary  legatee  under  a  will  has 

(i)  Ante,  1413  et  seq.  a  clear  and  tangible  interest  in  the  res- 

{h)  Brown  i/.  Farndell,  Carth.  51,  52;  idue,  and  the  statute  of  distributions  being 

S.  C.  Combcrb.  112 ;  Bac.  Abr.  Exors.  I.  4.  nothing  but  a  will  made  by  the  legislature 

(/)  Bac.  Abr.  Exors,  1.4;  [ante,  US3,  for  an  intestate,  his  next  of  kin  stand,  with 

note  (a).    In  Cooper  v.  Cooper,  L.  E.  7  regard  to  his  personal  estate,  in  the  same 
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condition  as  does  a  residuary  legatee  un- 
der a  will.  Lord  Cairns  L.  C,  in  this  case, 
said :  "  No  doubt  the  right  of  a  next  of 
kill  is  a  right  which  can  only  be  asserted 
by  calling  upon  the  administrator  to  per- 
form his  duty,  and  the  performance  of  the 
duty  of  the  administrator  may  require  the 
conversion  of  the  estate  into  money  for 
the  purpose  of  paying  debts  and  legacies. 
But  I  apprehend  that  the  rule  of  law,. or 
the  rule  laid  down  by  the  statute,  which 
requires  the  conversion  of  an  intestate's 
estate  into  money,  is  a  rule  introduced 
simply  for  the  benefit  of  creditors,  and  for 
the  facility  of  division.  For  the  benefit  of 
creditors,  and  for  the  facility  of  division 
among  the  next  of  kin,  the  estate  is  to  be 
turned  into  money,  but  as  regards  sub- 
stantial proprietorship,  the  right  of  the 
next  of  kin  remains  clear  to  every  item 
forming  the  personal  estate  of  the  intes- 
tate, subject    only    to  those    paramount 


claims  of  creditors."  And  the  learned 
lord  further  said  that  he  apprehended  it  to 
be  quite  clear  that  a  next  of  kin  could, 
before  the  administration  of  the  estate  of 
the  intestate,  release  to  another  next  of 
kin,  or  assign  to  a  third  party,  his  inter- 
est in  any  specific  portion  of  the  estate  of 
the  intestate,  in  any  specific  item  of  the 
estate  of  the  intestate,  subject  only  to  that 
item  bearing  its  share  of  the  administra- 
tion expenses.  But  a  creditor  could  do 
nothing  of  the  kind.  He  could  not  re- 
lease or  assign  to  another  an  interest  in 
such  an  item  of  the  estate  of  the  intestate. 
He  is  a  person  who  has  no  interest  what- 
ever in  any  specific  portion  of  the  estate  of 
the  intestate.  He  has  a  personal  claim 
merely  for  the  payment  of  his  debt."  See 
as  to  the  interest  of  distributees  in  the  es- 
tate where  there  are  no  debts,  Outlaw  v. 
Farmer,  71  N.  Car.  31,  34;  ante,  630, 
note  (e).] 
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* CHAPTER   THE  SECOND. 

ujL'    UISTRIBUTION  UNDER  THE  CUSTOMS  OF  LONDON  AND  TOKK, 

ETC. 

The  fourth  section  of  the  statute  of  distributions  provides  that 
the  act  shall  not  in  any  way  prejudice  the  customs  of  the  city  of 
London,  or  the  province  of  York,  or  other  places,  but  that  they 
should  be  observed  as  formerly. 

So  that,  although  by  subsequent  statutes,  mentioned  in  an  ear- 
lier part  of  this  work,  (a)  the  restraint  on  testamentary  disposi- 
tions in  those  places  has  been  removed,  and  the  customs  may  be 
thereby  controlled  at  the  pleasure  of  a  testator ;  yet  if  a  man  died 
intestate,  before  December  31,  1856,  the  customs  remained  in  the 
same  force,  with  respect  to  the  distribution  of  his  personal  estate, 
as  if  no  statutes  had  ever  passed. 

But  by  Stat.  19  &  20  Vict.  c.  94,  the  fourth  section  of  the  statute 
19  &  20  of  distributions  is  repealed,  save  only  with  respect  to  the 
Cilstoms^of  distribution  of  the  personal  estate  of  persons  who  may 
aod  York  ^''^^^  ^^^^  °"  °^  before  December  31,  1856,  "  and  the 
abolished,     special  Customs  respecting  the  distribution  of  the  per- 

AS  lO  lu6  -  p     • 

estates  of  sonai  estates  of  intestates  observed  in  the  city  of  Lon- 
who°have  ^^n,  or  in  relation  to  the  citizens  and  freemen  of  such 
after  J°a"  '^^^y^  '^^^  "^  *^®  province  of  York,  and  certain  other 
1, 1857.  places,  shall,  with  reference  to  all  persons  dying  on  or 
after  January  1st,  1857,  wholly  cease  and  determine,  and  the  dis- 
tribution of  the  personal  estates  of  all  persons  so  dying  shall  take 
place  as  if  such  customs  had  never  existed,  and  as  if  the  rules  for 
the  distribution  of  the  personal  estate  of  intestates  generally 
prevalent  in  the  province  of  Canterbury  had  prevailed  through- 
out England  and  Wales,  any  law  or  statute  to  the  contrary  not- 
withstanding." 

*  "With  respect,  however,  to  the  distribution  of  the  estates  of 
persons  who  have  died  before  January  1st,  1857,  it  is  necessary 

(o)  Ante,  3,  4. 
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to  investigate  the  nature   and  incidents   of    the   customs   thus 
abolished. 

In  the  city  of  London,  the  province  of  York  (excepting  the 
diocese  of  Chester),  (6)  and  in  some  parts  of  Wales,  (c)  customs  of 
the  effects  of  the  intestate,  after  payment  of  his  debts,  and  York 
are,  to  speak  generally,  divided  according  to  the  ancient  *<=• 
doctrine  otpars  rationahilis.  (cZ)  Thus,  if  a  freeman  of  London, 
or  an  inhabitant  of  the  province  of  York,  dies  intestate,  possessed 
of  personal  property  more  than  sufficient  to  pay  his  debts  and 
funeral  expenses,  according  to  the  customs  his  residuarji^  estate  will 
be  distributable  in  the  follov^ing  manner.  After  deducting  for 
the  vridow  her  apparel  and  the  furniture  of  her  bedchamber 
(which  in  London  is  called  the  widow's  chamber),  the  property 
is  to  be  divided  into  three  equal  parts ;  one  of  which  belongs  to 
the  widow,  another  to  the  children,  and  the  third  to  the  intestate's 
administrator ;  (e)  if  only  a  widow,  or  only  children,  they  shall 
respectively,  in  either  case,  take  one  moiety,  and  the  administra- 
tor the  other;  (/)  if  neither  widow  nor  child,  the  administrator 
shall  have  the  whole.  (^)  And  this  portion,  or  as  it  is  termed 
dead  man's  part,  or  death's  part,  the  administrator  formerly  ap- 
plied to  his  own  use ;  (A)  till  the  statute  1  Jac.  2,  c.  17,  declared 
that  the  same  should  be  subject  to  the  statute  of  distributions,  (i) 
Hence,  if  there  be  neither  wife  nor  child,  *  the  whole  personal 
estate  will  be  distributed  according  to  the  statute.  (^) 

If,  then,  the  intestate's  residuary  personal  estate  amount  to 
1,800Z.,  and  he  leaves  a  widow  and  two  children,  this  estate  shall 
be  divided  into  eighteen  parts  ;  whereof  the  widow  shall  have  eight, 
six  by  the  custom  and  two  by  the  statute  ;  and  each  of  the  children 
five,  three  by  the  custom  and  two  by  the  statute.  If  he  leaves  a 
widow  and  one  child,  she  still  shall  have  eight  parts  as  before ; 
and  the  child  shall  have  ten,  six  by  the  custom  and  four  by  the 
statute.     If  he  leaves  a  widow  and  no  child,  the  widow  shall  have 

(6)  Pickering  v.  Stamford,  3  Ves.  338.  Novthey  v.    Strange,    1    P.   Wms.   341 ; 

(e)  Concerning  this  there  is  little  to  he  Swinh.  pt.  3,  s.  16,  pi.  5;  2  Bl.  Com.  518. 

gathered,  except  from  the  statute  7  &  8  {g)  Swinb.  pt.  3,  s.  16,  pi.  4 ;  Percivall 

W.  3,  u.  38.  V.  Crispe,  2  Show.  175;  2  Bl.  Com.  518. 

(d)  See  ante,  2.    The  custom  of  the  city  (A)  Anon.  2  Ereem.  85 ;   Matthews  v. 

of  London  is  the  remains  of  the  old  com-  Newby,  1  Vern.  133 ;  2  Bl.  Com.  518. 

mon  law.  By  Lord  Macclesfield  in  Kemps  (i)  2  Bl.  Com.  518. 

V.  Kelsey,  Prec.  Chlinc.  596.  (k)  Goodwin  v.  Eamsden,  1  Vern.  200  ; 

(c)  Switib.  pt.  3,  s.  16,  pi.  6.  Percivall  u.  Crispe,  2  Show.  175. 

(/)  Bead  V.  Duck,  Prec.  Chanc.  409 ; 
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three  fourths  of  the  whole,  two  by  the  custom  and  one  by  the 
statute  ;  and  the  remaining  fourth  shall  go  by  the  statute  to  the 
next  of  kin.  (Z)  If  he  leaves  a  child  or  children,  but  no  wife,  the 
child  or  children  shall  take  the  whole,  one  half  by  the  custom 
and  the  other  by  the  statute,  (m) 

It  will  be  observed  that  the  distribution,  according  to  the  cus- 
tom and  the  statute  united,  is  more  favorable  to  the  widow  than 
that  according  to  the  statute  only.  Thus,  if  the  intestate  leaves 
children,  under  the  custom  and  the  statute  she  will  be  entitled,  di- 
viding the  property  into  ninths,  to  four  ninths,  while  by  the  mere 
statutory  distribution  she  can  only  claim  three  ninths.  Again, 
if  he  left  no  children,  she  will  be  entitled  to  three  fourths  by  the 
custom  and  statute,  and  only  one  half,  if  the  estate  be  distributed 
according  to  the  statute  alone. 

It  is  therefore  a  point  of  great  importance  to  the  widow  to 
The  cus-  ascertain  whether  the  customs  shall  effect  the  distribu- 
not  apply  tion  in  all  cases  of  intestacy,  equitable  as  well  as  legal. 
equkable'  -^^  where  a  freeman  of  London,  or  inhabitant  of  the 
intestacy,  province  of  York,  makes  a  will  appointing  an  executor, 
and  yet  either  makes  no  disposition  of  his  residuary  property,  or 
having  made  such,  the  residuary  legatee  dies  before  him,  and  the 
executor  *is  not  allowed  to  take  it  beneficially  under  his  legal 
title,  but  is  declared  a  trustee  for  those  entitled  to  distribution. 
Shall  the  residue  be  distributed  subject  to  the  customs,  or  alto- 
gether according  to  the  statute  of  distributions  ?  Lord  Hardwicke 
in  one  case  held  that  there  was  no  difference  between  legal  and 
equitable  intestacy.  But  that  decision  must  be  considered  as  over- 
ruled, (n)  For  subsequent  cases  have  fully  established  that  the 
custom  shall  apply  only  to  instances  of  legal  intestacy,  (o)  In  a 
modern  case  on  the  subject,  the  testator  who  was  resident  and 
domiciled  at  the  time  of  his  death  within  the  province  of  York, 

(I)  2  Bl.  Com.  518,  519.  ecutor  remained  unrevoked,  it  was  abso- 

(m)  Northey   v.  Strange,   1   P.   Wms.  lately  necessary  to  prove  the  will  in  the 

341.  ecclesiastical  court.     See  ante,  204. 
(n)  Beard  u.  Beard,  8  Atk.  73;  Pick-        (o)   Wheeler    «.   Sheer,  Mosely,  302 

ford  V.  Brown,  2  Kay  &  J.  426,  435.    It  is  Lawson  v.  Lawson,  Reg.  Lib.  1771,  B.  fo. 

observed  in  2  Eoper  on  Husb.  &  Wife,  5,  224  b,  225   h;    4  Bro.  P.  C.  21,  Toml. 

2d  ed.,  that  this  appears  to  have  been  a  ed. ;   Walton  v.   Walton,   14   Ves.  324 

case  of  actual  intestacy,  asthe  will  was  Wilkinson  i'.  Atkinson,  1  Turn.  &E.  255; 

revoked  in  toto  by  the  ademption  of  the  Fitzgerald  v.  Field,   1   Russ.  416.     See, 

whole  subject-matter.    It  is,  however,  sub-,  also,  Cowper  v.  Scott,  3  P.  Wms.  119. 

mitted  that,  as  the  appointment  of  the  ex- 
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disposed  of  all  the  residue  of  his  personal  estate,  and  named  ex- 
ecutors, but  his  disposition  failed  as  to  part  of  the  residue,  by  the 
death  of  one  of  the  residuary  legatees  in  his  lifetime.  And  it 
was  held  by  Sir  Thomas  Plumer,  on  the  authority  of  a  decision 
by  Lord  Bathurst,  (^)  that  the  share,  which  had  thus  lapsed, 
should  be  apportioned  between  the  widow  and  the  next  of  kin, 
according  to  the  statute  of  distributions,  and  should  not  be  affected 
by  the  custom  of  the  province.  And  his  honor  said  that  he  con- 
sidered it  a  rule  fixed  both  on  principle  and  authority,  that  where 
an  executor  is  appointed,  the  custom  does  not  apply,  (^q)  And 
this  case  has  been  followed  by  a  similar  decision  by  Lord  Gifford 
in  Fitzgerald  v.  Field,  (r)  *  where  the  testator  had  appointed  ex- 
ecutors, who  did  not  take  the  residue  beneficially,  but  he  had  made 
no  disposition  of  the  beneficial  interest  in  that  residue. 

But  if  the  testator  should  die  leaving  a  will,  but  without  hav- 
ing appointed  an  executor,  so  that,  in  the  legal  sense,  he  is  intes- 
tate, (s)  his  personal  estate  undisposed  of  must  be  distributed,  sub- 
ject to  the  customs,  as  if  he  had  died  actually  intestate,  (i) 

It  is  essential  to  the  attaching  of  the-custom  of  York,  that  the 
deceased  should  have  had  his  fixed  or  general  residence   The  cus- 
within    the    province    at    the    period   of   his   death  (it)    york^does 
(though  it  is  immaterial  where  his  estate  is  situated). (a;)   ""'  ^"»Jji» 
But  this  is  not  required  by  the  custom  of  the  city  of   intestate 
London  ;  for  that  custom  follows  the  person  of  the  free-   dent ;  seem 
man,  and  operates  though  he  never  resided  in  the  city,    tom  o  ™^" 
or,  though,   having  lived  there,  he  had  quitted  it,  and   ^""''°°- 
became  domiciled  in  the  country.     Thus,  in  Rutter  v.  Rutter,  («/) 
a  freeman  of  London  left  the  town  and  lived  in  the  country  for 
twenty  years,  and  married ;  his  wife,  being  the  survivor,  filed  a 
bill  for  her  share  of  the  personal  estate,  according  to  the  custom, 
and  the  defendant  pleaded  the  husband  having  left  the  city,  and 
his  residence  in  the  country ;  but  the  plea  was  disallowed,  (z) 

(p)  Lawson  v.  Lawson,  ub  i  supra.  (u)  By  Lord  Alvanley  in  Somevville  v. 

(q)  "Wilkinson  v.  Atkinson,  1  Turn.  &  Somerville,  5  Yes.  760,  790  ;  Cholmeley  v. 

E.  255.  Cholmeley,  2  Vern.  82  ;  Swinb.  pt.  3,  s.  18, 

(r)   1  Buss.  416.     See,  also,  Pickford  v.  pi.  1.    See,  also,  4  Burn  E.  L.  458, 8th  ed. 

Brown,  2  Kay  &  J.  426,  accord.  (x)  Toller,  402. 

(s)  See  an^e,  7,  8,  note  (h).  (y)  1   Vern.  180.     See,  also,  Webb  u. 

(()  Wheeler  v.  Sheer,  Mosely,  303,  by  Webb,  2  Vern.  110. 

Lord  King  C. ;  Chappell  v.  Haynes,  4  Kay  (z)  It  was  holden  by  Lord  Macclesfield 

&  J.  163.  in  Frederick  v.  Frederick,  1  P.  Wms.  710, 
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The  custom  of  the  province  of  York,  though  in  the  main  agree- 
ing with  that  of  the  city  of  London,  and  appearing  to  be  substan- 
tially the  same,  (a)  differs  from  it  in  some  material  *  points,  which 
will  be  pointed  out  in  the  course  of  this  chapter.     It  may  here 
be  observed,  that  if   the  two  customs  come  in  compe- 

The  cus-  '  _  _  _  ^ 

tomofLon-  tition,  as  where  an  inhabitant  of  the  province  of  York 
troisthatof  is  also  a  freeman  of  the  city  of  London,  the  custom  of 
London  will  prevail,  and  control  that  of  the  province, 
so  that  distribution  must  be  made  according  to  the  custom  of  the 
city  of  London.  (V) 

The  custom  of  London  extends  to  the  distribution  of  the  estfrte 
The  CU8-  of  honorary  freemen,  who  die  intestate.  In  the  modern 
Lradon  case  of  Onslow  V.  Onslow,  (e)  it  appeared,  that  on  the 
honorary"  occasion  of  Lord  Rodney's  victory,  in  1782,  the  intestate, 
freemen,  gjr  Francis  Samuel  Drake,  being  an  admiral  of  the  royal 
navy,  was  presented  with  the  freedom  of  the  city  of  London,  and 
was  made  a  liveryman  of  the  Grocers'  Company,  and  took  the 
oaths.  Upon  his  dying  intestate,  the  lord  mayor  and  aldermen, 
by  the  mouth  of  the  recorder,  certified  to  the  vice  chancellor  that 
the  deceased  was  a  freeman  of  the  city,  in  the  sense,  meaning, 
and  operation  of  the  custom  of  the  city,  relating  to  the  distribu- 
tion of  the  effects  of  freemen,  who  die  intestate.  And  the  vice 
chancellor  decreed  according  to  this  certificate. 

In  the  further  investigation  of  the  rights  of  parties  to  distribu- 
tion, subject  to  the  customs,  it  is  proposed  to  treat :  1.  Of  the 
rights  of  the  widow.  2.  Of  the  rights  of  the  children  and  grand- 
children of  the  intestate.  3.  Of  what  are  assets  subject  to  the 
customs. 

that  where  a  man,  for  a  valuable  consid-  the  house  of  lords.     I   Bro.  P.  C.  253, 

eration,  contracted  to  become  a  freeman  Toml.  ed. 

of  London,  but  died  before  he  had  taken  (o)  2  BI.  Com.  519. 

up  his  freedom,  his  personal  estate  should  (6)  Cholmeley  v.  Cholmeley,  2   Vern. 

be  divided  as  if  he  had  been  a  freeman,  48,  82. 

but  that  his  children  should  not  be  city  (c)  1  Sim.  18. 

orphans.    And  this  decree  was  affirmed  in 
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SECTION  I. 

The  Rights  of  the  Widow  of  an  Intestate  to  a  Distributive  Share 
of  his  Personal  Estate,  subject  to  the   Customs. 

If  a  freeman  of  London  dies  without  issue,  his  widow  is  enti- 
tled by  the  custom  to  a  moiety  of  her  husband's  personal  estate 
in  value,  but  not  in  specie.  QcT) 

*  According  to  the  custom  of  London,  the  widow  of  an  intestate 
freeman  is  entitled  to  her  apparel  and  the  furniture  of  The  wid- 
her  chamber,  which  is  called  the  widow's  chamber;  or  ber. 
in  lieu  thereof,  in  case  the  estate  shall  exceed  two  thousand  pounds, 
it  has  been  said  that  she  is  entitled  to  fifty  pounds,  (e)  The  cus- 
tom of  the  province  of  York  varies  only  in  this  respect,  that  the 
widow  is  allowed,  by  curtesy,  to  reserve  to  her  own  use,  not  only 
her  apparel  and  the  furniture  of  her  chamber,  but  also  a  coffer- 
box  containing  various  ornaments  of  her  person,  as  jewels,  chains, 
and  other  articles  of  the  like  nature.  (/) 

But  the  wife  will  be  deprived  of  her  widow's  chamber,  if  the 
assets  of  her  husband  be  insufficient  to  pay  all  his  debts.  (^)  It 
should  seem,  however,  that  she  would  be  entitled  to  stand  in  the 
place  of  specialty  creditors,  in  order  to  be  reimbursed  the  value 
out  of  the  intestate's  freehold  estates;  and  that  her  claim  would 
not  be  subject  to  the  demand  of  legatees.  Qi) 

It  is  plain  that  a  freeman  of  London,  or  inhabitant  of  the  prov- 
ince, may  defeat  the  custom  by  making  a  will  disposing  Effect  of 
of  his  personal  estate.     But  it  sometimes  happens  that  tiai  agree- 
he  agrees  before  his  marriage  that  his  personal  estate  ™usban5 
shall  go  at  his  death  according  to  the  custom.     This  is  a  tafeshaif^' 
good  and  binding  agreement,  and  in  such  case  two  thirds  ^Vtrtife' 
of  his  residuary  personal  estate  will  be  distributed  ac-   custom: 
cording  to  the  custom,  notwithstanding  his  will ;  but  the  remain- 
ing third,  or  dead  man's  part,  will  pass  by  it.  (i) 

(d)  Kitson  v.  Robins,  MS.  8  Tin.  Abr.  {g)  Swinb.  pt.  6,  s.  7,  pi.  5. 

423,  tit.  Devise,  Q.  d.  pi.  37.  (A)  2  Roper  Husb.  &  Wife,  14,  2d  ed. ; 

(c)  Biddle  v.  Biddle,  7  Vin.  Abr.  201,  ante,  767,  768. 

tit.  Customs  of  London,  B.  2,  pi.  2 ;  4  (i)  2  Roper  on  Husb.  &  Wife,  p.  3,  2d 

Burn  E.  L.  442,  8th  ed.  ed. ;  Webb  v.  Webb,  2  Vern.  111. 

(/)  Swinb.  pt.  6,  s.  7,  pi.  5;  Toller,  400. 
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Nevertheless,  a  freeman,  who  has  so  agreed,  may,  during  his 
life,  make  bond  fide  gift  or  disposition  of  his  property,  which  will 
bar  his  widow's  claims  under  the  custom  ;  (¥)  and  *even,  it  should 
seem,  in  extremis,  he  may  give  away  any  part  of  his  personal  es- 
tate, provided  he  devests  himself  of  all  property  in  it.  (J)  If,  how- 
ever, the  transaction  be  merely  colorable,  with  circumstances  evinc- 
ing fraud,  the  disposition  will  be  void  as  against  her,  and  her 
rights  by  the  custom  will  attach,  (jn)  Retaining  possession  of 
the  deed  by  the  husband,  the  settlor,  (n)  or  keeping  possession  of 
the  property  after  assignment,  have  been  considered  as  badges  of 
fraud  on  the  custom.  So  the  reservation  of  a  life  interest  in  prop- 
erty assigned  by  deed,  has  been  held  to  be  evidence,  that  the  gift 
was  in  effect  testamentary,  and  therefore  a  fraud  upon  the  cus- 
tom, (o)  So  a  voluntary  bond,  never  delivered  out  of  the  hus- 
band's possession,  has  been  considered  fraudulent  quoad  the  wife's 
right  to  a  customary  share.  (^) 

Again,  in  cases  where  an  agreement  of  this  nature  has  been 
election  by  made  by  the  husband,  there  may  be  occasion  to  apply 
the  widow:  (.j^g  doctrine  of  election,  (g')  Thus,  if  a  freeman,  hav- 
ing entered  into  an  agreement  that  his  personal  estate  shall  go  at 
his  death  according  to  the  custom,  gives  a  legacy  to  his  wife,  or 
to  one  of  his  children,  and  disposes  of  his  whole  personal  estate, 
the  legatee  shall  not  have  both  the  legacy  and  the  customary 
part,  (r)  even  though  the  legacy  does  not  exceed  the  dead  man's 
share,  (s)  But  it  is  otherwise  if  the  legacy  be  given  expressly 
out  of  the  testamentary  part,  (f) 

Where  some  of  several  children  elect  to  take  the  orphanage 
*  part,  and  others  to  accept  the  provisions  under  the  will,  the  cus- 
tomary shares  of  those  who  elect  to  abide  by  the  will  shall  not 
belong  to  those  who  elect  to  take  under  the  custom,  as  part  of  the 

(Ic)  Hall  V.  Hall,  2  Vern.  277 ;  Ambrose  (?)  See  ante,  1440. 

V.  Ambrose,  1  P.  Wms.  321.  (r)  Hervey  v.  Desbouverie,  Cas.  temp. 

(I)  By  Lord  Hardwicke  In  Tomkyns  v.  Talb.  130 ;  Cowper  v.  Scott,  3  P.  "Wms. 

Ladbroke,  2  Ves.  sen.  594.  119. 

(m)  City  V.  City,  2  Lev.  130  ;  Tomkyns  (s)  Hender  v.  Hender,  3  P.  Wms.  123 

V.  Ladbroke,  2  Ves.  sen.  591.  (note  to  Cowper  v.  Scott) ;  Car  v.  Car,  2 

(n)  Smith  v.  Fellows,  2  Atk.  62.  Atk.  268.    But  see  Ireton's  case,  2  IVeem. 

(o)  Turner  v.  Jennings,  2  Vern.  612,  28;  Bravell  w.  Pocock,  lb.  67 ;  Babington 

685  ;  Smith  v.  Fellows,  2  Atk.  62 ;  Fortes-  «.  Greenwood,  1  P.  Wms.  533. 

cue  V.  Hennah,  19  Ves.  67.  (t)  3  P.  Wms.  123,  note  (A);  2  Atk. 

{p)  Edmundson  v.   Cox,   7   Vin.  Abr.  278. 
202,  pi.  11,  tit.  Customs  of  London,  B.  3. 
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orphanage  share,  but  shall  be  considered  as  part  of  the  testator's 
estate,  and  go  according  to  the  will,  (m) 

It  now  remains  to  consider  how  the  widow  may  be   How  wife 
barred  of  her  customary  share.  her  cus- 

If  the  wife  of  a  freeman  be  divorced  for  adultery  a   shTreT 
mensd  et  thoro,   she    forfeits,  it  seems,  her    customary   by  divorce: 
share,  (a;) 

The  widow's  title  by  the  customs,  as  it  has  already  been  shown 
of  her  title  under  the  statute,  may  be  barred  by  settle-  by  settle- 
ment or  agreement  before  marriage.  («/)  And  it  seems,  fo^'J'ar'. 
according  to  the  customs  of  London,  as  certified  in  the  "^se. 
case  of  Lewin  v.  Lewin,  (s)  that  when  the  provision  for  the  wife 
by  settlement  is  of  personal  estate,  although  nothing  appears 
from  the  settlement  to  show  that  her  customary  rights  were  then 
in  contemplation,  yet  that  they  will  be  presumed  to  have  been  so 
from,  the  nature  of  the  property  settled,  so  that  she  will  be  pre- 
cluded from  claiming  part  of  the  same  estate  by  settlement,  and 
another  part  by  the  custom.  And  she  is  barred,  by  taking  the 
benefit  of  a  settlement  whereby  the  parents  of  her  husband  and 
her  own  make  a  provision  for  her  after  his  death  ;  and  notwith- 
standing she  was  an  infant  at  the  time  of  the  marriage,  and  he 
became  a  freeman  afterwards,  (a)  It  is  plain,  however,  that  this 
presumption  may  be  excluded  by  the  provisions  of  the  settle- 
ment. (5)  In  a  modern  case,  (c)  a  marriage  settlement  of  per- 
sona] property  by  the  husband,  a  freeman  of  London,  on  the  wife, 
was  expressed  to  be  in  lieu  of  all  dower  and  thirds  or  other  por- 
tion at  common  law  or  otherwise,  which  the  wife  might  claim  out 
*  of  the  freehold  or  copyhold  lands,  hereditaments,  and  premises 
of  the  husband.  And  the  vice  chancellor  decreed,  in  accordance 
with  a  certificate  of  the  lord  mayor  and  aldermen,  that  the  widow 
•was  not  thereby  barred  of  her  customary  share  of  the  intestate's 
personal  estate. 

If  a  jointure  of  land  be  made  by  a  freeman  upon  his  wife,  no 
presumption  will  arise  that  it  was  done  in  bar  of  her  customary 

(«)  Morris  v.  Burroughs,  2  Atk.  627.  (z)  3  P.  Wms.  15. 

(x)    Pettifer    v.  James,  Bunb.   16;    4  (o)  Hutchison  t>.  Newark,  17  Beav.  393. 

Bum  E.  L.  445,  8th  ed.  (5)  Kirkman  v.  Kirkman,  2  Bro.  C.  C. 

iy)    Cleaver  v.    Spurling,   2   P.    Wms.  95. 

527 ;  Pickering  v.  Lord  Stamford,  3  Ves.  (c)  Onslow  v.  Onslow,  1  Sim.  18. 
336. 
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right,  and  her  claims  under  the  custom  will  not  be  precluded, 
unless  the  intention,  that  she  should  be  barred,  appears  upon  the 
deed.  Therefore  she  shall  not  be  precluded  by  a  jointure  of  land, 
which  is  expressed  to  be  in  bar  of  dower,  (ti)  And  the  law  is  the 
same,  if  the  intestate  covenanted  to  lay  out  money  in  the  purchase 
of  land  by  way  of  jointure ;  for  the  money  has  in  equity  all  the 
qualities  of  land,  (e)  But  a  jointure  of  land,  as  well  as  a  pro- 
vision out  of  personalty,  will  obviously  have  that  effect,  if  it  be 
expressed  to  be  in  bar  of  her  customary  part.  (/) 

The  effect  of  her  being  provided  for  by  a  settlement  out  of  per- 
sonal estate,  or  jointure  out  of  land  expressed  to  be  in  bar  of  her 
claims  under  the  custom,  is,  to  put  her  into  a  state  of  nonentity 
as  to  the  custom  only  ;  (^)  but  she  shall  still  be  entitled  to  her 
share  of  the  dead  man's  part  under  the  statute  of  distributions.  (K) 
It  is  clear,  however,  that  if  the  settlement  or  jointure  be  expressly 
in  bar,  as  well  of  her  share  of  the  dead  man's  part,  as  of  her  share 
by  the  custom,  she  will  then  be  excluded  from  both.  So  if  it  be 
in  satisfaction  of  her  demand  out  of  the  husband's  personal  estate 
by  the  custom,  or  otherwise,  she  shall  be  barred  also  of  her  share 
under  the  statute,  (i) 

*  SECTION  II. 

The  Rights  of  the  Children  and  GrrandeMldren  of  an  Intestate 
with  Respect  to  Personal  Estate  subject  to  the  Customs. 

Children  The  children  of  a  freeman  of  London  are  entitled  to 

born  out  oi 

the  city:  the  share  of  his  personal  estate,  though  they  were  born 
out  of  the  city.  (Je) 


posthu-  A  posthumous  child  shall  come  in  for  his  customary 

mou3  I'll 

child!         share  with  the  other  children.  (?) 


(d)  Atkins  v.  Waterson,  1  Eq.  Cas.  Abr.  Desbouverie,  3  P.  Wms.  320 ;  Tomkyns  v. 
157,  pi.  5  ;  Babington  v.  Greenwood,  1  P.  Ladbroke,  2  Ves.  sen.  592. 

Wms.  532,  538 ;  S.  C.  Prec.  Chanc.  505.  (A)  Whithill  v.   Phelps,  Prec.   Chanc. 

(e)  lb.  327. 

(/)  1  P.  Wms.  531.  (t)  Benson  v.  Bellasis,  1  Vern.  15  ;  S. 

Ig)  Hancock  v.  Hancock,  2  Vern.  665  ;  C.  2  Chanc.  Rep.  252. 

Blunden    v.   Barker,   1    P.  Wms.    644  ;  (k)  4  Burn  E.  L.  444,  8th  ed. 

Cleaver    v.    Spnrling,  2  P.   Wms.   527 ;  (/)  Walsam  v.   Skinner,  Prec.   Chanc. 

Lewin  v.  Ltwin,  3  P.  Wms.  16  ;  Pusey  v.  499 ;  S.  C.  Gilb.  Eq.  Hep.  153. 
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The  custom  of  London  extends  only  to  the  children,  and  not 
the  grandchildren  of  the  intestate,  (m)     Therefore,  if  a 
freeman  of  London  has  two  sons,  and  the  eldest  son  dies  dren  not 
leaving  a  son,  and  then  the  freeman  dies,  the  grandchild,   under  the 
though  in  law  the  representative  of  the  eldest  son,  has  ''"^°™' 
no  part  by  the  custom,  (ri)     Still  the  grandchild  will  be  entitled 
to  his  father's  distributive  share  of  the  dead  man's  part  under  the 
statute.     So  if  a  freeman  dies  intestate,  leaving  a  wife  and  no 
children,  but  has  several  grandchildren  living  at  the  time  of  his 
death  ;  yet  they  are  entitled  to  no  part  of  their  father's  share  by 
the   custom,  though  they  shall  be  admitted  to  his  distributive 
share  of  the  dead  man's  part,  under  the  statute,  (o)    In  that  case, 
therefore,  by  the  statute,  the  wife  shall  have  one  third  of  the  dead 
man's  part,  and  the  representatives  of  the  deceased  child  shall 
have  the  two  other  thirds,  (p)     So  that,  dividing  the  whole  per- 
sonal estate  into  six  parts,  she  shall  have  four,  and  the  representa- 
tives two.     If  there  be  neither  a  widow  nor  children,  but  grand- 
children, *they  will  share  the  whole  property,  as  next  of  kin, 
under  the  statute. 

If  any  of  the  children  of  the  intestate,  being  a  freeman  of  Lon- 
don, or  domiciled  within  the  province  of  York,  are  ftd-  ^^^.^j^^^_ 
vanced  by  the  father  in  his  lifetime  to  the  full  extent  of  ment : 
their  distributive  share  under  the  custom,  they  shall  be  child  fully 
entitled  by  the  custom  to  no  further  dividend,  (g-)  There- 
fore, if  all  the  children,  or  an  only  child,  shall  have  been  fully 
advanced,  the  customs  will  then  have  been  satisfied,  and  the  intes- 
tate will  be  considered  in  the  same  view  as  if  he  had  left  no  chil- 
dren ;  (r)  and  his  whole  personal  property,  if  he  left  no  wife, 
shall  be  distributed  according  to  the  statute,  (s) 

But  such  advancement  shall  be  in  satisfaction  merely  of  a  child's 
share  by  the  custom,  and  not  of  his  distributive  share  under  the 

(m)  Northey   v.   Strange,   1   P.  Wras.  (p)  Toller,  390. 

341  ;  S.   C.   Gilb.  Eq.   Rep.   127 ;   Prec.  (q)  Cleaver  v.   Spurling,  2  P.   Wms. 

Chanc.  470 ;  Fowke  v.  Hunt,  1  Vern.  397  ;  527. 

S.  C.  2  'Show.  467  ;  Tinner  v.  Longland,  (r)  2  P.  Wms.  527 ;  Clare  v.  Acmooty, 

2  Eq.  Gas.  Abr.  264,  pi.  5.  cited  in  Hancock  v.  Hancock,  2  Vern.  665 ; 

(n)  2  Salk.  426.  Gudgeon  v.  Ramsden,  2  Vern.  273. 

(o)  Fowke  V.  Hunt,  ubi  supra ;  Finner  (s)  Goodwin  v.  Ramsden,  1  Vern.  200. 
V.  Longland,  2  Eq.   Cas.  Abr.  264,  pi.  5  ; 


Toller,  390,  391. 
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statute ;  to  the  whole  of  which  he  shall  be  entitled,  without  regard 
to  what  he  shall  have  received  from  his  father,  (f)  If,  indeed,  the 
advancement  shall  have  exceeded  the  child's  share  by  the  custom, 
it  has  been  a  matter  of  controversy,  whether  he  must  not  bring  in 
such  excess  before  he  is  entitled  to  his  share  of  the  dead  man's 
part  under  the  statute,  (m)  On  this  subject,  Mr.  Roper  has  ob- 
served :  («)  "  The  argument  for  the  child's  retaining  the  excess, 
and  also  having  its  share  under  the  statute,  is  founded  upon  a  sup- 
posed purchase  by  the  father  of  the  child's  orphanage  share,  so  as 
to  take  it  out  of  the  custom,  and  make  it  a  part  of  his  estate,  dis- 
tributable under  the  statute ;  but  unless  such  be  the  express  agree- 
ment between  them,  (?/)  this  reasoning  does  not  appear  to  be 
applicable;  since  the  thing  given  may  *be  considered  a  gift  or 
advancement,  as  well  as  a  consideration  for  such  purchase.  When, 
however,  there  is  this  express  agreement  between  the  parties,  then, 
whether  the  child  be  benefited  or  not,  it  will  be  bound  by  the 
contract ;  but  that  this  is  not  the  case  in  the  absence  of  such 
agreement,  where  the  advancement  is  less  than  the  orphanage 
share,  appears  from  several  cases.  It  is  presumed,  therefore,  that 
since,  in  the  event  of  the  advancement  being  less  than  the  full 
orphanage  part,  the  child  is  entitled  to  have  the  deficiency  made 
good,  so,  on  the  other  hand,  equality  of  justice  requires  that  the 
child  should  bring  in  the  excess  of  advancement  before  he  be  en- 
titled to  share  in  the  part  distributable  under  the  statute ;  and  the 
more  especially,  since  the  statute  (with  the  exception  of  the  heir, 
as  to  advancement,  or  settlement  upon  him,  of  freehold  estates) 
provides  and  declares,  with  a  view  to  equality  among  the  children, 
that  children  advanced  by  their  father  in  his  lifetime,  with  lands 
or  personalty,  shall  bring  them  into  hotchpot  before  they  shall 
take  any  shares  in  his  personal  estate,  (z)  With  respect  to  au- 
thorities which  may  be  considered  as  contradictory  to  the  above 
observations,  it  is  to  be  observed,  that  the  decree  in  Gudgeon  v. 
Ramsden,  (a)  was  not  acquiesced  in,  and  upon  a  re-hearing,  the 
suit  was  compromised ;  and  it  may  be  inferred,  from  the  report  in 
Hearne  v.  Barber,  (J)  that  the  advancement  exceeded  the  child's 

(<)  Gudgeon  V.  Ramsden,  2  Vern.  273  ;  (y)  Medcalfe  v.  Medcalfe,  1  Atk.  53. 

Heai'ne  v.  Barber,  3  Atk.  214  ;  Wood  u.  (z)  See  Edwards  v.  Freeman,  2  P.  Wms. 

Briant,  2  Atk.  523.  435. 

(«)   See  4  Burn  E.  L.  460,  8th  ed.  (o)  2  Vern.  274. 

(x)  Law  of  Husb.  &  Wife,  vol.  ii.  p.  10,  (b)  3  Atk.  213. 
2ded. 

[1539] 


CH.  II.  §  II.]  UNDER   THE   CUSTOMS.  1653 

distributive  share  in  the  dead  man's  part  under  the  statute,  and  it 
appears  that  Lord  Hardwicke  entertained  a  doubt  whether  the 
child  should  not  bring  its  advancement  into  hotchpot  before  it 
could  take  under  the  statute ;  his  decree,  however,  was  in  opposi- 
tion to  such  doubt,  but  it  seems  to  have  been  pronounced  through 
compassion,  or  what  was  considered  to  be  the  particular  hardship 
of  that  case."  (c) 

If  one  of  several  children  be  fully  advanced,  the  effect  *  is  to 
remove  that  child  entirely  out  of  the  way,  and  to  increase  the 
shares  of  the  others,  and  not  of  the  dead  man's  part,  (t^) 

If  any  of  the  children  shall  have  been  advanced  partially,  they 
must  bring  their  portion  into  hotchpot,  before  thev  can   <='"'<!  par- 

j.  1,.  1  T.  ,  tiallyad- 

derive  any  advantage  from  the  customs.     But  such  par-   vanced; 
tial  advancement,  like  a  full  advancement,  shall  be  brought  into 
hotchpot  with  the  orphanage  part  only,  (e) 

Therefore  the  children,  who  have  been  partially  advanced,  shall 
bring  their  portion  into  hotchpot  with  the  other  brothers  and  sis- 
ters only,  and  not  with  the  widow ;  for  the  principal  is,  as  also 
with  respect  to  the  statute  of  distributions,  (/)  to  make  an  equal- 
ity among  the  children,  and  not  to  benefit  the  widow.  (^)  Hence, 
where  the  intestate  has  in  part  advanced  his  only  child,  such  child 
shall  not  bring  in  his  advancement,  for  there  is  none  to  claim 
with  him  of  equal  degree.  Qi) 

If  a  child  be  married  in  the  lifetime  of  the  intestate  father  with 
his  consent,  although  such  child  was  not  fully  advanced,  yet  to 
entitle  himself  or  herself  to  a  further  portion,  he  or  she  must  pro- 
duce a  writing  under  the  father's  hand,  expressing  the  value  of  the 
advancement,  in  order  that  it  may  be  ascertained  what  proportion 
it  bore  to  the  share  by  the  custom,  (i)  If  no  such  writing  be  pro- 
duced, or  if,  on  the  production  of  such  writing,  the  specific  amount 
does  not  appear  on  the  face  of  it,  such  advancement  shall  be  pre- 

(c)  See,  also,  4  Burn  E.  L.  461,  Stli  ed.  (i)  Civil  v.  Rich,  1  Vern.  216  ;  Chace 

(d)  Tolkes  v.  Western,  9  Ves.  460.  v.  Box,  1   Ld.  Eaym.  484 ;  S.  C.   1   Eq. 

(e)  Beckford  v.  Beckford,  1  Vern.  345.  Gas.  Abr.  154,  pi.  3  ;  Tawkner  v.  Watts, 
(/)  Seeon«e,  1500.  1  Atk.  406;  2  Salk.  426;  Hume  v.  Ed- 
(g)  Beckford  u.  Beckford,  1  Vern.  345  ;  wards,  3  Atk.  451,  452;  Elliott  v.  Collier, 

S.  C.  2  Vern.  381 ;  Cleaver  v.  Spurling,  2  3  Atk.  527.     It  is  said   to  be  sufficient  if 

P.  Wms.  527.  he  declare  the  same  by  any  writing  under 

(h)  2  Salk.  426 ;  Fane  v.  Beuce,  2  Vern.  his  hand,  as  in  an  almanac.    4  Bur: 

234;   Dean   v.   Lord   Delaware,   2   Vern.  L.   447,   448,   8th   ed.     See    Blunden 

628;    Stanton    v.    Piatt,    2    Vern.  754;  Barker,  1  P.  Wms.  643,  note. 
Garon  v.  Trippet,  Ambl.  189. 

[1540] 


1654  OF  DISTRIBUTION.  [PT.  III.  BK.  IV. 

sumed  to  have  been  *  complete  till  the  contrary  be  shown.  (Jc) 
But  the  mere  declarations  of  the  father,  that  he  had  fully  ad- 
vanced the  child,  whether  with  or  without  the  specification  of  the 
value,  shall  be  of  no  avail.  Q) 

Thus,  from  what  has  been  stated,  it  appears,  that  if  a  freeman 
leave  no  wife,  but  several  children,  as  for  instance  three,  one  of 
whom  is  fully  advanced,  another  partly  advanced,  and  the  third 
not  advanced ;  in  this  case  the  child  partly  advanced,  and  the 
child  not  advanced,  after  the  former  has  brought  in  his,  partial  ad- 
vancement, shall  share  one  half  equally  between  them  by  the  cus- 
tom ;  and  the  other  half,  namely,  the  dead  man's  part,  although 
the  first  child  has  been  fully  advanced,  shall,  without  his  bring- 
ing his  advancement  into  hotchpot,  be  distributed  by  the  statute 
equally  amongst  them  all.  (rri)  If  such  advancement  exceeded 
his  orphanage  part,  then,  whether  the  excess  shall  go  in  satis- 
faction of  his  distributive  share  by  the  statute  or  not  seems  to 
depend  on  the  provision  being  expressly  in  satisfaction  of  the 
orphanage  part,  or  whether  it  be  general,  and  without  any  stip- 
ulation, (n) 

It  remains  to  consider  the  nature  of  an  advancement,  such  as 
nature  of  will  be  Subject  to  the  rules  just  mentioned.  And  on  this 
menToutot  ^i^ad,  there  is  an  important  difference  between  the  cus- 
reai estate:  tom  of  London  and  that  of  the  province  of  York.  Ac- 
according  cording  to  the  former,  the  advancement,  whether  com- 
tom  of  plete  or  partial,  must  arise  exclusively  from  personal 
estate.  In  the  establishment  of  the  custom,  the  citizens 
of  London  had  no  regard  to  real  property,  on  the  supposition  that 
a  freeman  would  not  purchase  land,  but  would  employ  his  whole 
fortune  in  commerce.  (0)  If,  therefore,  a  citizen  settle  his  real 
estate  *on  a  child,  it  shall  be  no  advancement,  (p)  nor,  although 
it  be  expressly  made  for  advancement,  shall  it  bar  him  of  his  or- 
phanage part.  (5)  Nor  if  money  be  given  by  his  father  to  be 
laid  out  in  land,  to  be  settled  on  the  son  on  his  marriage,  shall  it 

(k)  Cleaver  v.   Spurling,  2   P.   Wms.  (n)  ^n(e,  1535;  Toller,  398. 

527 ;  Elliott  v.  Collier,  3  Atk.  527 ;  An-  (0)  Clavel  v.  Littleton,  1  Eq.  Cas.  Abr. 

nand  w.  Honeywood,  2  Freem.  56 ;  Bright  150,  note  (a);  Tomkyns  v.   Ladbroke,  2 

V.  Smith,  2  Freem.  279.  Ves.  sen.  593,  by  Lord  Hardwitke. 

(I)  Dean  v.  Lord  Delaware,  2   Vern.  (p)  Cox  v.  Belitha,  2  P.  Wms.  274. 

630;  Cleaver  u.. Spurling,  2  P.  Wms.  527;  (q)  Rich  v.  Rich,  2  Chanc.  Cas.  160; 

Eawkner  v.  Watts,  1  Atk.  407.  Civil  v.  Rich,  1   Vern.  216  ;  Annand  v. 

(m)  Toller,  398.  Honeywood,  1  Vern.  345. 
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be  deemed  personal  estate,  or  any  exclusion,  (r)  Yet  as  the  cus- 
tom includes  chattel  interests,  it  makes  a  settlement  of  a  term  of 
years  an    advancement  within    its  provisions,  (s)      On  "f  "^e 

■'  .  4t     1  1  province  of 

the  other  hand,  in  the  province  of  York,  not  only  does  York, 
land  as  well  as  money  constitute  an  advancement,  (i)  but  accord- 
ing to  the  custom  there,  the  heir-at-law,  if  he  takes  by  inherit- 
ance any  land,  either  in  fee  or  in  tail  general  or  special,  is  devested 
of  all  claim  to  any  filial  portion,  (m)  And  however  small  in  point 
of  value  the  land  may  be  in  comparison  with  the  personal  estate, 
he  is  nevertheless  excluded  ;  (a;)  and  even  although  the  estate  he 
inherits  be  only  a  reversion.  (^)  He  is  also  bound,  although  the 
land  devolved  upon  him  by  settlement  made  on  his  father's  mar- 
riage, (s)  Nor,  in  case  of  lands  held  by  a  mortgage  in  fee  descend 
to  him  before  redemption,  shall  he  be  entitled  to  a  filial  portion  ; 
but  on  redemption  of  the  mortgage,  and  payment  of  the  money 
to  the  administrator,  it  seems  he  shall  be  entitled  to  such  portion, 
because  he  has  nothing  by  inheritance,  nor  in  fact  has  had  any 
preferment,  (a)  Likewise,  the:  custom  is  on  this  head  construed 
strictly,  and  is  held  to  apply  ifierely  to  the  heir  at  common  law, 
and  to  lands  *  only  which  devolve  to  him  in  that  character  ;  so 
that  if  he  take  them  by  purahase,  as  tenant  in  tail,  or  for  life, 
under  his  father's  will,  and  not  by  descent,  or  if  he  inherit  them 
as  heir  by  borough-English,  or  if  the  estate  be  copyhold,  to  which 
he  succeeds  as  customary  heir,  he  will,  in  none  of  these  instances, 
be  excluded  from  his  filial  portion.  (6) 

But  since  land  taken  by  inheritance  is  neither  a  total  or  par- 
tial bar  to  a  distributive  share  under  the  statute,  the  heir-at-law 
shall  still  have  his  portion  of  the  dead  man's  part.  Thus,  if  an 
intestate  in  the  province  of  York  die  seised  of  an  estate  in  fee- 
simple,  leaving  a  widow  and  three  sons ;  the  widow  in  that  case 

(r)  Annand    v.  Honeywood,    1   Vem.  (r)  Swinb.  pt.  3,  s.  18,  pi.  11 ;  4  Burn 

345.  E.  L.  464,  8th  ed. 

(s)  Cox  V.  Belitha,  2  P.  "Wms.  274.  {y)  Swinb.  pt.  3,  s.  18,  pi.  12  ;  4  Burn 

(i)  Constable   v.    Constable,  2    Vem.  E.  L.  ubi  supra. 

375.  (z)  Constable  v.   Constable,    2    Vem. 

(«)  Swinb.  pt.  3,  s.  18,  pi.  9 ;  4  Bum  375. 

E.  L.  463,  8th  ed. ;  Errington  v.  Werg,  (a)  Swinb.  pt.  3,  ».  18,  pi.  13  ;  4  Bum 

Ridg.  Cas.  temp.  Hardw.  195.    The  heir-  E.  L.  464,  8th  ed. ;  Toller,  402. 

at-law  shall  share  with  the  other  children  (6)  Swinb.  pt.  3,  s.  18,  pi.  14;  4  Burn 

by  the  custom  of  London.    Percival  v.  E.  L.  465,  8th  ed. 
Crispe,  T.  Jones,  204. 
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shall  have  one  third  of  the  whole  personal  estate  under  the  custom, 
the  other  third  shall  be  divided  equally  between  the  two  younger 
sons,  and  of  the  remaining  third  the  widow  shall  take  one  third 
under  the  statute,  and  the  other  two  thirds  shall  be  divided  equally 
among  the  three  sons,  (c) 

With  respect  to  the  sort  of  benefit  which  shall  be  regarded  as 
What  an  advancement  under  the  customs  out  of  the  personal 

consid-  estate,  the  propositions  which  have  been  stated  on  this 
vancement  head  with  respect  to  the  construction  of  the  statute  of 
personal'*  distributions,  are  equally  applicable,  (c?)  It  has,  in- 
estate.  deed,  been  questioned,  whether  such  provisions  as  shall 
amount  to  an  advancement,  under  the  customs,  ought  not  to  be 
made  on  marriage,  or  in  pursuance  of  a  marriage  agreement,  (e) 
But  it  seems  clear  that  the  customs,  on  this  head,  are  not  so  re- 
stricted, but  extend  to  any  other  establishment  of  the  child  in 
life.(/) 

The  interest  which  a  child  has  in  his  orphanage  part  is  a  mere 
A  child  contingency,  and  no  present  right,  and  therefore  a  re- 
barred  of  lease  of  it  is  not  valid  in  point  of  law  ;  but  if  founded 
tomary  On  a  *  Valuable  consideration,  it  shall  operate  as  an  agree- 
aeree-'''''  ment,  and  be  binding  in  equity.  (^)  Therefore,  a  free- 
ment :  man's  child,  if  of  age,  may,  in  consideration  of  a  present 
fortune,  waive  all  claim  to  the  orphanage  share  ;  as  where  a  father 
on  the  marriage  of  his  daughter,  who  had  attained  twenty-one 
years,  agreed  to  give  her  3,000Z.,  and  she  covenanted  to  receive  it 
in  full  of  such  share,  this  was  held  in  equity  to  be  a  good  bar  to 
the  custom.  (Ji) 

So  where  the  husband  of  a  freeman's  daughter  covenanted  upon 
receiving  a  suitable  portion,  to  release  her  orphanage  part  to  her 
father's  personal  representative,  this  was  held  good  in  equity,  and 
the  husband  was  compelled  to  execute  the  release,  (i)     So  where 

(c)  Toller,  403.  272;  S.  C.  Stra.  947.    But  such  release 

(d)  Ante,  1502,  1504  et  seq.  will  be  altogether  ineffectual  if  extorted  or 

(e)  Jenks  v.  Holford,  1  Vern.  61 ;  Fouke  obtained  by  undue  influence,  or  If  it  be 
a.  Lewen,  1  Vern.  90 ;  Hearne  v.  Barber,  given  without  any  consideration.  Heron 
3  Atk.  213;  Humeu.Edwnrds,  3  Atk.  452.  v.   Heron,   9  Atk.  160;   S.  C.  Barnard. 

(/)  Morris  v.  Burroughs,  I  Atk.  403  ;  Chanc.  Eep.  430 ;  Medcalfe  v.  Medcalfe,  1 

Northey  v.  Strange,  1   P.  Wms.  342  ;  El-  Atk.  63 ;  Morris  v.  Burroughs,  lb.  402  ; 

liott  V.  Collier,  3  Atk.  528.                       ,  Blunden  v.  Barker,  1  P.  Wms.  639. 

(g)  Blunden  v.  Barker,  1  P.  Wms.  636,  (i)  Cox  v.  Belitha,  2  P.  Wms.  272.    But 

639 ;  Cox  V.  Belitha,  2  P.  Wms.  273.  see  Kemp  u.  Kelsey,  2  Eq.  Cas.  Abr.  267, 

(h)  Lockere  v.  Savage,  2  Eq.  Cas.  Abr.  pi.  18 ;  S.  C.  Free.  Chanc.  544. 
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the  daughter  of  a  freeman,  being  under  age,  and  her  husband  cove- 
nanted, in  articles  before  marriage,  in  consideration  of  the  wife's 
portion,  to  release  all  the  right  that  might  accrue  to  them  out  of 
her  father's  personal  estate  by  the  custom  of  London,  it  was  held 
by  Lord  Hardwicke  that  the  husband  was  bound  by  his  covenant, 
and  that  it  was  no  objection  to  say  the  wife  was  under  age  ;  for  > 
though,  in  this  respect,  if  the  husband  had  been  dead,  the  articles 
would  not  have  bound  her,  and  she  would  have  been  by  survivor- 
ship entitled  to  the  customary  share,  as  a  chose  in  action  not  re- 
ceived or  recovered  by  her  husband,  yet,  her  being  alive,  it  was  a 
matter  that  accrued  to  him  in  right  of  his  wife,  and  he  might  re- 
lease it,  and  his  release  would  bind  her.  And  his  lordship  ob- 
served, that  he  founded  his  opinion  on  an  old  law,  well  known  in 
the  city  by  the  name  of  Jud's  law,  (Je)  whereby  a  husband  was 
authorized  to  *  agree  with  the  father  for  the  wife,  though  she  was 
under  age.  (V) 

In  the  last  mentioned  case,  a  question  arose,  whether  the  orphan- 
age part,  covenanted  to  be  released  by  the  husband,  should  fall 
into  the  dead  man's  part,  and  go  wholly  according  to  the  disposi- 
tion of  the  residue  of  his  estate,  as  a  thing  purchased  by  him  ;  or 
whether  it  should  fall  into  his  personal  estate,  and  be  distributed 
with  it  according  to  the  custom.  And  the  lord  chancellor  said, 
that  as  in  equity  things  covenanted  to  be  done  are  things  actually 
done,  it  must  be  considered  as  if  the  husband  had  actually  re- 
leased, and  so  was  an  extinguishment  of  his  wife's  right  to  the 
orphanage  part ;  and  being  an  extinguishment  of  the  right,  it  left 
the  estate  of  the  father  as  if  it  had  never  been  charged  with  it, 
and  must  therefore  be  considered  as  a  part  of  his  general  personal 
estate,  and  not  go  wholly  to  the  executor  of  the  father  as  part  of 
the  dead  man's  share,  (m) 

If  a  daughter  of  a  freeman  of  London  marries  in  his  lifetime 
against  his  consent,  this  will  be  a  bar  to  her  orphanage   by  mar- 
share  of  his  personal  estate ;  (n)  unless  in  case  of  a  rec-  "uf  ^on' 
onciliation  with  her  father  after  the  marriage,  (o)  ^«°'- 

(fc)  This  was  an  act  of  common  coun-  (n)  Foden  o.  Howlett,  1  Vern.  354  ;  S. 

cil  in  the  time  of  Henry  the  Sixth.     See  C.  1  Eq.  Cas.  Abr.  156,  pi.  12 ;  Hume  v. 

Hearne  v.  Barber,  3  Atk.  213.  Edwards,  3  Atk.  451 ;  conlra,  Hill  v.  Blan- 

(/)  Medcalfe  v.  Medcalfe,  1  Atk.  64.  kett,  Einch  Chan.  Cas.  248. 

(m)  1  Atk.  64.    But  see  Swinb.  pt.  3,  (o)  1  Vern.  354  ;  3  Atk.  451  ;  Tomkyns 

s.  16,  pi.  6  ;  ante,  1535.  u.  Ladbroke,  2  Ves.  sen.  592. 
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Lastly,  it  is  necessary  to  inquire  at  what  time  the  distributive 
When  the  share  of  a  child  under  the  customs  vests.  And  on  this 
share  Of  a    liead  there  is  an  important  variance  between  the  custom 

child  under  ^ 

the  custom   of  London  and  that  of  the  province  of  York.     By  the 

vests : 

former  custom,  if  a  freeman  dies  intestate,  leaving  gev- 
tom  of''"'  eral  children,  the  share  or  orphanage  part  of  any  one  of 
London:  them  is  not  vested  in  him  till  the  age  of  twenty-one ; 
after  which  period,  but  not  before,  he  may  dispose  of  it  by  will, 
or  in  case  of  his  dying  *  intestate,  it  shall  be  distributed  pursuant 
to  the  statute,  (ji?)  If  he  die  under  that  age,  whether  sole  or 
married,  his  share  shall  survive  to  the  others ;  (^q")  even  after  a 
division  and  partition  made  between  them.  (?•)  It  was  formerly 
considered  that  the  survivorship  of  the  orphanage  part  held  only 
as  to  the  orphanage  part  belonging  to  the  deceased  himself  ;  for 
that  if  he  had,  by  survivorship,  the  part  of  any  of  his  brothers  or 
sisters,  that  part  should  go,  at  his  own  death,  according  to  the 
statute ;  (s)  though  it  was  held  that  he  could  not  devise  what  ac- 
crued by  survivorship  any  more  than  his  own  original  share,  (f) 
But  on  a  late  occasion,  (u)  the  recorder  of  London  appeared  in  the 
court  of  Vice  Chancellor  Shadwell,  and  certified,  on  behalf  of  the 
lord  mayor  and  aldermen,  the  custom  to  be,  that  "  where  there  are 
several  orphan  children  of  a  freeman  who  dies  intestate,  the  share 
which  any  one  may  take  by  reason  of  surviving  a  child  that  dies 
an  infant,  survives  among  the  other  children,  in  case  of  the  death 
of  the  party,  to  whom  it  has  come,  under  the  age  of  twenty-one 
years ;  and  if  there  be  an  accumulation  of  interest  upon  an  orphan- 
age share,  the  accumulation  survives  in  the  same  manner  as  the 
original  share."  If,  however,  there  be  an  only  child  of  an  intes- 
ta,te  freeman,  his  orphanage  part  is  vested  in  him,  in  the  same 
manner  as  his  share  by  the  statute,  (a;)  Likewise,  it  should  seem 
that  if  a  man  marry  an  orphan  under  the  age  of  twenty-one,  the 
right  is  vested  in  him,  so  as  to  prevent  his  wife's  share  from  sur- 
viving, in  case  of  her  death  before  she  attains  that  age.  (?/)     But 

(p)  Anon.  Free.  Chanc.  537.  («)  Bruin  v.  Knott,  12  Sim.  436. 

(j)  Wilcocks  V.  Wilcocks,  2  Vem.  558;  {x)  Biddle  v.  Biddle,  3  P.  Wms.  318, 

Jcsson  V.  Essington,  Free.  Chanc.  207;  note  (Q) ;  Merriweather  v.  Hester,  7  Vin. 

Anon.  lb.  537.  Abr.  221,  tit.  Customs  of  London,  B.  10, 

(r)  Leoffes  v.  Lewen,  Free.  Chanc.  370.  pi,  is. 

(s)  Anon.  Free.  Chanc.  537.  (y)  Fouke  v.  Lewen,  1   Vem.   88 ;   4 

(i)  By  Lord  Talbot  in  Hervey  v.  Des-  Burn  E.  L.  444,  8th  ed.    But  see  Jesson 

bouverie,  Gas.  temp.  Talb.  135.  v.  Essington,  Free.   Chanc.  207 ;  Anon. 

^^  -  .  .,  Free.  Chanc.  637. 
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if  a  man  marries  *  a  city  orphan,  and  dies  before  the  wife  attains 
the  age  of  twenty-one,  and  her  portion  is  remaining  in  the  cham- 
ber of  London,  this  shall  not  be  looked  upon  as  a  deposition  for 
the  husband,  but  as  a  chose  in  action,  which,  not  having  been 
taken  out  and  reduced  into  possession  by  him,  must  survive  to  the 
wife.  (2) 

On  the  other  hand,  by  the  custom  of  the  province  of  York, 
every  child's  orphanage  part  is  fully  vested  immediately  by  the  cus- 
on  the  death  of  the  intestate ;  (a)  and  therefore  such  York. 
child  may  bequeath  it  at  the  age  of  fourteen,  if  a  son,  or  twelve, 
if  a  daughter,  (5)  as  he  or  she  may  take  their  share  under  the 
statute  of  distributions,  (c) 

Finally,  it  may  be  expedient  to  take  some  notice  of  the  court 
of  orphans,  which  is  held  by  custom  time  out  of  memory.    Court  of 
before  the  lord  mayor  and  aldermen  of  the  city  of  Lon-   London. 
don,  who  are  guardians  of  the  children  of  all  freemen  of  London, 
that  are  under  the  age  of  twenty-one  years  at  the  time  of  their 
father's  decease,  (c?) 

If  a  freeman  or  freewoman  die,  leaving  orphans  within  age  un- 
married, the  court  of  orphans  shall  have  the  custody  of  their  body 
and  goods  ;  and  the  executors  or  administrators  shall  exhibit  in- 
ventories before  them  and  become  bound  to  the  chamberlain  to 
the  use  of  the  orphans,  to  make  a  true  account  upon  oath  ;  and  if 
they  refuse,  he  shall  commit  them  till  they  become  bound,  (e) 
And  their  being  bound  to  do  so  in  the  spiritual  court  excuses  them 
not  from  this  custom.  (/)  For  if  the  father  is  a  freeman  of  Lon- 
don, he  cannot  devise  the  disposition  of  the  body  of  his  child  ;  and 
if  he  do,  yet  *  the  infant  shall  remain  in  the  custody  of  the  mayor 
and  aldermen,  (jg) 

(2)  Pheasant's  case,  2  Ventr.  340;  S.  C.  (e)  Luch's  case,  Hob.  247;  Orphans  of 

1  Chanc.  Cas.  181.  London's  case,  5  Co.  73  6. 

(a)  2  Bl.  Com.  519.  (/)  4  Burn  E.  L.  444,  8th  ed. 

(6)  See  anie,  15.  [g)  lb.    If  an  orphan  is  taken  out  of 

(c)  So  a  child  of  a  freeman  may  at  that  the  custody  of  the  committee  of  the  court 
age  bequeath  a  share  under  the  statute,  of  orphans,  they  may  imprison  the  of- 
Wilcocks  V.  Wilcocks,  2  Vern.  559.  But  fender,  though  a  peer,  till  he  produce 
no  will,  made  after  the  year  1837,  by  any  the  infant.  Wilkinson  v.  Bolton,  1  Sid. 
person  under  the  age  of  twenty-one  years,  250;  S.  0.  T.  Eaym.  116;  nomine  Wil- 
shall  be  valid.  Stat.  1  "Vict.  c.  26,  s,  7;  liamson  v.  Bolton,  1  Lev.  162.  So  if  any 
ante,  15.  one,  though  not  a  freeman,  without  con- 

(d)  Roll.  Abr.  Customs  of  I/ondon,  B.  sent  of  the  court  of  aldermen,  marry  such 
3  ;  4  Burn  E.  L.  443,  8th  ed.  orphan  under  twenty-one,  though  out  of 
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SECTION  III. 
W)iat  are  Assets  subject  to  the  Customs. 

It  remains  to  consider  what  shall  be  considered  assets  distribu- 
Whatare  table  under  the  customs.  It  has  been  held  that  the 
leot  to\he"  Custom  of  London  shall  not  prevent  the  attendance  of  a 
customs.  term  on  the  inheritance.  Therefore  leases  for  years  at- 
tending the  inheritance  of  a  freeman  are  not  assets  within  the 
custom.  (A) 

A  mortgage  in  fee  shall  be  accounted  part  of  a  freeman's  per- 
sonal estate,  and  divided  according  to  the  custom.  («) 

A  mortgage  debt  shall  be  paid  out  of  the  personal  estate  in 
preference  to  the  customary  or  orphanage  part ;  because  the  cus- 
tom of  London  cannot  take  place  till  after  the  debts  are  paid.  (Jc) 
The  law  is  the  same  as  to  the  widow's  customary  moiety  in  the 
province  of  York.  (^) 

"  Of  leases,"  Swinburne  says,  "  the  wife  and  children  cannot 
have  any  ratable  part  within  the  province  of  York,  or  other  places 
where  they  have  been  accustomed  to  have  their  ratable  part  of 
the  movable  goods  and  debts  recovered,  unless  the  said  wife  or 
children,  demanding  their  ratable  parts  of  leases,  do  prove  that 
by  special  custom  of  that  place,  namely,  of  that  city,  county, 
deanery,  or  parish  where  the  intestate  dwelled,  *  and  had  such 
leases,  the  wives  and  children  were  accustomed  to  have  their  rata- 
ble part,  as  well  of  the  leases  as  of  the  movable  goods  of  the  in- 
testate ;  which  special  custom  being  proved,  they  may  recover  the 
ratable  part  as  before ; "  (m)  but  not  by  the  general  custom  of 
the  province,  (w) 

Where  the  wife  and  children  ought  to  have  a  ratable  part  of 
the  goods  of  the  deceased,  be  it  a  third  part  or  half,  as  the  case 
may  be,  there  also  they  ought  to  have  a  like  part  of  the  debts  due 
to  the  intestate,  after  they  are  recovered  by  the  administrator  ;  for 

the  city,  they  may  fine  him,  and  imprison        (i)  Thornborough  v.  Baker,  1  Chanc. 

for  non-payment.      Hex  v.  Harwood,   I  Cas.  285. 

Ventr.  178 ;  S.  C.  2  Lev.  32  ;  1  Mod.  79.        (k)  Rider  v.  Wager,  2  P.  Wms.  335. 

{h)  Tiffin  V.  Tiffin,  1  Vern.  2 ;  S.  C.  2        (/)  Pocliley  v.  Pockley,  1  Vern.  36. 
Treem.  66;  Eich  v.  Eich,  2  Chanc.  Cas.        (m)  Swinb.  pt.  3,  s.  16,  pi.  8. 
160;  Dowse  v.  Percival,  1  Vern.  104.  (n)  4  Burn  E.  L.  463,  8th  ed. 
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then  they  are  numbered  or  accounted  amongst  the  goods  of  the 
intestate,  but  not  bpfore.  (o) 

It  is  laid  down,  that  if  a  freeman  of  London  gives  bond  to  his 
mother  to  be  paid  after  his  death,  this  shall  go  out  of  the  whole 
estate,  and  not  out  of  his  own  customary  part,  (jp) 

It  has  been  holden  that  where  loss  happens  to  a  freeman's  estate 
by  the  insolvency  of  his  executors,  such  loss  shall  be  borne  out  of 
the  testamentary  part  of  his  estate  only,  and  not  out  of  the  whole 
personal  estate.  (§') 

The  funeral  expenses  of  the  intestate  are  to  be  deducted  out  of 
the  whole  personal  estate,  and  not  the  dead  man's  part  merely, 
both  by  the  civil  law  and  by  the  laws  of  the  realm,  (r)  But  if 
a  child  of  a  freeman  dies  after  the  father,  the  funeral  expenses  of 
the  child  shall  be  paid  out  of  the  child's  orphanage  share,  (s) 

(o)  Swinb.  pt.  3,  s.  16,  pi.  7.  (r)  Swinb.  pt.  3,  s.  16,  pi.  3.     See  ante, 

{p)  Strode  a.  Gibbs,  Prec.  Chanc.  50.         971. 

(q)  Bead  v.  Duck,  Free.  Chanc.  409.  (s)  Coomes  v.  Elling,  3  Atk.  678. 
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